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United States District Court
Southern District of New York
VIRGINIA L. GIUFFRE,
Plaintiff,

CASE NO:_____________________

v.
GHISLAINE MAXWELL,
Defendant.
________________________________/
COMPLAINT

Boies Schiller & Flexner LLP
575 Lexington Avenue
New York, NY 10022
(212) 446-2300
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Plaintiff, VIRGINIA L. GIUFFRE, formerly known as Virginia Roberts
(“Giuffre”), for her Complaint against Defendant, GHISLAINE MAXWELL (“Maxwell”), avers
upon personal knowledge as to her own acts and status and otherwise upon information and
belief:
NATURE OF THE ACTION
1.

This suit arises out of Defendant Maxwell’s defamatory statements against

Plaintiff Giuffre. As described below, Giuffre was a victim of sexual trafficking and abuse while
she was a minor child. Defendant Maxwell not only facilitated that sexual abuse but, most
recently, wrongfully subjected Giuffre to public ridicule, contempt and disgrace by, among other
things, calling Giuffre a liar in published statements with the malicious intent of discrediting and
further damaging Giuffre worldwide.
JURISDICTION AND VENUE
2.

This is an action for damages in an amount in excess of the minimum

jurisdictional limits of this Court.
3.

This Court has jurisdiction over this dispute pursuant to 28 U.S.C. §1332

(diversity jurisdiction) as Giuffre and Maxwell are citizens of different states and the amount in
controversy exceeds seventy-five thousand ($75,000), exclusive of interest and costs.
4.

This Court has personal jurisdiction over Maxwell. Maxwell resides in New York

City, and this action arose, and defamatory statements were made, within the Southern District of
New York.
5.

Venue is proper in this Court as the cause of action arose within the jurisdiction of

this Court.
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PARTIES
6.

Plaintiff Giuffre is an individual who is a citizen of the State of Colorado.

7.

Defendant Maxwell, who is domiciled in the Southern District of New York, is

not a citizen of the state of Colorado.
FACTUAL ALLEGATIONS
8.

Virginia Giuffre became a victim of sex trafficking and repeated sexual abuse

after being recruited by Ghislaine Maxwell and Jeffrey Epstein when Giuffre was under the age
of eighteen.
9.

Between 1999 and 2002, with the assistance and participation of Maxwell,

Epstein sexually abused Giuffre at numerous locations including his mansions in West Palm
Beach, Florida, and in this District. Between 2001 and 2007, with the assistance of numerous
co-conspirators, Epstein abused more than thirty (30) minor underage girls, a fact confirmed by
state and federal law enforcement.
10.

As part of their sex trafficking efforts, Epstein and Maxwell intimidated Giuffre

into remaining silent about what had happened to her.
11.

In September 2007, Epstein entered into a Non-Prosecution Agreement (“NPA”)

that barred his prosecution for numerous federal sex crimes in the Southern District of Florida.
12.

In the NPA, the United States additionally agreed that it would not institute any

federal criminal charges against any potential co-conspirators of Epstein.
13.

As a co-conspirator of Epstein, Maxwell was consequently granted immunity in

the Southern District of Florida through the NPA.
14.

Epstein ultimately pled guilty to procuring a minor for prostitution, and is now a

registered sex offender.
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15.

Rather than confer with the victims about the NPA, the U.S. Attorney’s Office

and Epstein agreed to a “confidentiality” provision in the Agreement barring its disclosure to
anyone—including Epstein’s victims. As a consequence, the victims were not told about the
NPA.
16.

On July 7, 2008, a young woman identified as Jane Doe No. 1, one of Jeffrey

Epstein’s victims (other than Giuffre), filed a petition to enforce her rights under the Crime
Victims’ Rights Act (“CVRA”), 18 U.S.C. ¶ 3771, alleging that the Government failed to
provide her the rights promised in the CVRA with regard to the plea arrangement with Epstein.
The litigation remains ongoing.
17.

On or about May 4, 2009, Virginia Giuffre—identified then as Jane Doe No.

102—filed a complaint against Jeffrey Epstein in the United States District Court for the
Southern District of Florida. The complaint included allegations made by Giuffre that pertained
to Maxwell.
18.

In pertinent part, the Jane Doe No. 102 complaint described in detail how

Maxwell recruited Giuffre (who was then a minor girl) to become a victim of sex trafficking by
introducing Giuffre to Jeffrey Epstein. With the assistance of Maxwell, Epstein was able to
sexually abuse Giuffre for years until Giuffre eventually escaped.
19.

The Jane Doe No. 102 complaint contained the first public allegations made on

behalf of Giuffre regarding Maxwell.
20.

As civil litigation against Epstein moved forward on behalf of Giuffre and many

other similarly-situated victims, Maxwell was served with a subpoena for deposition. Her
testimony was sought concerning her personal knowledge and role in Epstein’s abuse of Giuffre
and others.
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21.

To avoid her deposition, Maxwell claimed that her mother fell deathly ill and that

consequently she was leaving the United States for London with no plans of ever returning. In
fact, however, within weeks of using that excuse to avoid testifying, Maxwell had returned to
New York.
22.

In 2011, two FBI agents located Giuffre in Australia—where she had been hiding

from Epstein and Maxwell for several years—and arranged to meet with her at the U.S.
Consulate in Sidney. Giuffre provided truthful and accurate information to the FBI about
Epstein and Maxwell’s sexual abuse.
23.

Ultimately, as a mother and one of Epstein’s many victims, Giuffre believed that

she should speak out about her sexual abuse experiences in hopes of helping others who had also
suffered from sexual trafficking and abuse.
24.

On December 23, 2014, Giuffre incorporated an organization called Victims

Refuse Silence, Inc., a Florida not-for-profit corporation.
25.

Giuffre intended Victims Refuse Silence to change and improve the fight against

sexual abuse and human trafficking. The goal of her organization was, and continues to be, to
help survivors surmount the shame, silence, and intimidation typically experienced by victims of
sexual abuse.

Giuffre has now dedicated her professional life to helping victims of sex

trafficking.
26.

On December 30, 2014, Giuffre moved to join the on-going litigation previously

filed by Jane Doe 1 in the Southern District of Florida challenging Epstein’s non-prosecution
agreement by filing her own joinder motion.
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27.

Giuffre’s motion described Maxwell’s role as one of the main women who

Epstein used to procure under-aged girls for sexual activities and a primary co-conspirator and
participant in his sexual abuse and sex trafficking scheme.
28.

In January, 2015, Maxwell undertook a concerted and malicious campaign to

discredit Giuffre and to so damage her reputation that Giuffre’s factual reporting of what had
happened to her would not be credited.
29.

As part of Maxwell’s campaign she directed her agent, Ross Gow, to attack

Giuffre’s honesty and truthfulness and to accuse Giuffre of lying.
30.

On or about January 3, 2015, speaking through her authorized agent, Maxwell

issued an additional false statement to the media and public designed to maliciously discredit
Giuffre. That statement contained the following deliberate falsehoods:
(a)

That Giuffre’s sworn allegations “against Ghislaine Maxwell are untrue.”

(b)

That the allegations have been “shown to be untrue.”

(c)

That Giuffre’s “claims are obvious lies.”

31.

Maxwell’s January 3, 2015, statement incorporated by reference “Ghislaine

Maxwell’s original response to the lies and defamatory claims remains the same,” an earlier
statement that had falsely described Giuffre’s factual assertions as “entirely false” and “entirely
untrue.”
32.

Maxwell made the same false and defamatory statements as set forth above, in the

Southern District of New York and elsewhere in a deliberate effort to maliciously discredit
Giuffre and silence her efforts to expose sex crimes committed around the world by Maxwell,
Epstein, and other powerful persons. Maxwell did so with the purpose and effect of having
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others repeat such false and defamatory statements and thereby further damaged Giuffre’s
reputation.
33.

Maxwell made her statements to discredit Giuffre in close consultation with

Epstein. Maxwell made her statements knowing full well they were false.
34.

Maxwell made her statements maliciously as part of an effort to conceal sex

trafficking crimes committed around the world by Maxwell, Epstein and other powerful persons.
35.

Maxwell intended her false and defamatory statements set out above to be

broadcast around the world and to intimidate and silence Giuffre from making further efforts to
expose sex crimes committed by Maxwell, Epstein, and other powerful persons.
36.

Maxwell intended her false statements to be specific statements of fact, including

a statement that she had not recruited an underage Giuffre for Epstein’s abuse. Maxwell’s false
statements were broadcast around the world and were reasonably understood by those who heard
them to be specific factual claims by Maxwell that she had not helped Epstein recruit or sexually
abuse Giuffre and that Giuffre was a liar.
37.

On or about January 4, 2015, Maxwell continued her campaign to falsely and

maliciously discredit Giuffre. When a reporter on a Manhattan street asked Maxwell about
Giuffre’s allegations against Maxwell, she responded by saying: “I am referring to the statement
that we made.” The New York Daily News published a video of this response by Maxwell
indicating that she made her false statements on East 65th Street in Manhattan, New York, within
the Southern District of New York.
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COUNT I
DEFAMATION
1.

Plaintiff Giuffre re-alleges paragraphs 1 - 37 as if the same were fully set forth

herein. Maxwell made her false and defamatory statements deliberately and maliciously with the
intent to intimidate, discredit and defame Giuffre.
2.

In January 2015, and thereafter, Maxwell intentionally and maliciously released to

the press her false statements about Giuffre in an attempt to destroy Giuffre’s reputation and
cause her to lose all credibility in her efforts to help victims of sex trafficking.
3.

Maxwell additionally released to the press her false statements with knowledge

that her words would dilute, discredit and neutralize Giuffre’s public and private messages to
sexual abuse victims and ultimately prevent Giuffre from effectively providing assistance and
advocacy on behalf of other victims of sex trafficking, or to expose her abusers.
4.

Using her role as a powerful figure with powerful friends, Maxwell’s statements

were published internationally for the malicious purpose of further damaging a sexual abuse and
sexual trafficking victim; to destroy Giuffre’s reputation and credibility; to cause the world to
disbelieve Giuffre; and to destroy Giuffre’s efforts to use her experience to help others suffering
as sex trafficking victims.
5.

Maxwell, personally and through her authorized agent, Ross Gow, intentionally

and maliciously made false and damaging statements of fact concerning Giuffre, as detailed
above, in the Southern District of New York and elsewhere.
6.

The false statements made by Gow were all made by him as Maxwell’s

authorized agent and were made with direct and actual authority from Maxwell as the principal.
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7.

The false statements that Maxwell made personally, and through her authorized

agent Gow, not only called Giuffre’s truthfulness and integrity into question, but also exposed
Giuffre to public hatred, contempt, ridicule, and disgrace.
8.

Maxwell made her false statements knowing full well that they were completely

false. Accordingly, she made her statements with actual and deliberate malice, the highest
degree of awareness of falsity.
9.

Maxwell’s false statements constitute libel, as she knew that they were going to

be transmitted in writing, widely disseminated on the internet and in print. Maxwell intended her
false statements to be published by newspaper and other media outlets internationally, and they
were, in fact, published globally, including within the Southern District of New York.
10.

Maxwell’s false statements constitute libel per se inasmuch as they exposed

Giuffre to public contempt, ridicule, aversion, and disgrace, and induced an evil opinion of her in
the minds of right-thinking persons.
11.

Maxwell’s false statements also constitute libel per se inasmuch as they tended to

injure Giuffre in her professional capacity as the president of a non-profit corporation designed
to help victims of sex trafficking, and inasmuch as they destroyed her credibility and reputation
among members of the community that seeks her help and that she seeks to serve.
12.

Maxwell’s false statements directly stated and also implied that in speaking out

against sex trafficking Giuffre acted with fraud, dishonesty, and unfitness for the task.
Maxwell’s false statements directly and indirectly indicate that Giuffre lied about being recruited
by Maxwell and sexually abused by Epstein and Maxwell. Maxwell’s false statements were
reasonably understood by many persons who read her statements as conveying that specific
intention and meaning.
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13.

Maxwell’s false statements were reasonably understood by many persons who

read those statements as making specific factual claims that Giuffre was lying about specific
facts.
14.

Maxwell specifically directed her false statements at Giuffre’s true public

description of factual events, and many persons who read Maxwell’s statements reasonably
understood that those statements referred directly to Giuffre’s account of her life as a young
teenager with Maxwell and Epstein.
15.

Maxwell intended her false statements to be widely published and disseminated

on television, through newspapers, by word of mouth and on the internet. As intended by
Maxwell, her statements were published and disseminated around the world.
16.

Maxwell coordinated her false statements with other media efforts made by

Epstein and other powerful persons acting as Epstein’s representatives and surrogates. Maxwell
made and coordinated her statements in the Southern District of New York and elsewhere with
the specific intent to amplify the defamatory effect those statements would have on Giuffre’s
reputation and credibility.
17.

Maxwell made her false statements both directly and through agents who, with

her general and specific authorization, adopted, distributed, and published the false statements on
Maxwell’s behalf. In addition, Maxwell and her authorized agents made false statements in
reckless disregard of their truth or falsity and with malicious intent to destroy Giuffre’s
reputation and credibility; to prevent her from further disseminating her life story; and to cause
persons hearing or reading Giuffre’s descriptions of truthful facts to disbelieve her entirely.
Maxwell made her false statements wantonly and with the specific intent to maliciously damage
Giuffre’s good name and reputation in a way that would destroy her efforts to administer her
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non-profit foundation, or share her life story, and thereby help others who have suffered from
sexual abuse.
18.

As a result of Maxwell’s campaign to spread false, discrediting and defamatory

statements about Giuffre, Giuffre suffered substantial damages in an amount to be proven at trial.
19.

Maxwell’s false statements have caused, and continue to cause, Giuffre economic

damage, psychological pain and suffering, mental anguish and emotional distress, and other
direct and consequential damages and losses.
20.

Maxwell’s campaign to spread her false statements internationally was unusual

and particularly egregious conduct. Maxwell sexually abused Giuffre and helped Epstein to
sexually abuse Giuffre, and then, in order to avoid having these crimes discovered, Maxwell
wantonly and maliciously set out to falsely accuse, defame, and discredit Giuffre. In so doing,
Maxwell’s efforts constituted a public wrong by deterring, damaging, and setting back Giuffre’s
efforts to help victims of sex trafficking. Accordingly, this is a case in which exemplary and
punitive damages are appropriate.
21.

Punitive and exemplary damages are necessary in this case to deter Maxwell and

others from wantonly and maliciously using a campaign of lies to discredit Giuffre and other
victims of sex trafficking.
PRAYER FOR RELIEF
WHEREFORE, Plaintiff Giuffre respectfully requests judgment against Defendant
Maxwell, awarding compensatory, consequential, exemplary, and punitive damages in an
amount to be determined at trial, but in excess of the $75,000 jurisdictional requirement; costs of
suit; attorneys’ fees; and such other and further relief as the Court may deem just and proper.
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JURY DEMAND
Plaintiff hereby demands a trial by jury on all causes of action asserted within this
pleading.
Dated September 21, 2015.

/s/ David Boies
David Boies
Boies Schiller & Flexner LLP
333 Main Street
Armonk, NY 10504
/s/ Sigrid McCawley
Sigrid McCawley
(Pro Hac Vice Pending)
Boies Schiller & Flexner LLP
401 E. Las Olas Blvd., Suite 1200
Ft. Lauderdale, FL 33301
(954) 356-0011
/s/ Ellen Brockman
Ellen Brockman
Boies Schiller & Flexner LLP
575 Lexington Ave
New York, New York 10022
(212) 446-2300
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UNITED STATES DISTRICT COURT
SOUTHERN DlSTRICT OF NEW YORK
Virgin ia L. Giu ffre,

Plaintiff,

15

-against-

CV _

__
7433

_

(

CORRECTED MOT IO N FOR ADMISSION
PRO HAC V ICE

Ghis laine Maxwell,
Defendant.

Pursuant to Rule 1.3 of the Local Rules of the United States Courts for the Southern and Eastern

Districts ofNew York, I 2

$rid S. Mc_C_a_
w_le-=-y
________

_ _

., hereby move th is Court

for an Order for admission to practice Pro Hae Vice to appear as counsel for
in the above-captio ned action.

__ P_la_ir_
11_if _f,_V_i_rg_
•i_
ni_a_L_._G_iL_1f_f,_·e_________

I am in good standing of the bar(s) of the state(s) of
Florida
_ _______

and there are no pending disc iplinary proceedings agains t

________

me in any state or federal court.

Dated:

September25,20 15

Respectfully Submitted,

Applica nt Signature
Applicant's

Name:

Firm Name:

Address:

S igr id S. McCa_
w_le-'y___

_

Bo ies, Schiller & Flexner LLP

40 I Eas t Las Olas Boulevard, Su ite 1200

City / State / Zip:

Fort La ude rda l_e_, F
_L
_ 3_3J_~o_ 1_____

_ _ _

35~ -0011 / Fax : (954) 356-0022
Telephone / Fax: _]'el: (95_4)__
E-Mail:

smccawley @bsfl lp.com
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~upreme(!Couroft jflortba
<!Certtftca
of te
~oob ~tanbtng
I JOHN A. TOMASINO, Clerk of the Supreme Court of the State of Florida, do
hereby certify that

SIGRID STONE MCCAWLEY
was admitted as an attorney and counselor entitled to practice law in all the
Courts of the State of Florida on November 6, 1997, is presently in good
standing, and that the private and professional character of the attorney
appear to he good.

WITNESS my hand and the Seal of the
Supreme Court of Florida at Tallahassee,
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AO 440 (Rev. 12/09) Summons in a Civil Action

UNITED STATES DISTRICT COURT
for the

Southern District
York
__________
DistrictofofNew
__________
Virginia L. Giuffre

)
)
)
)
)
)
)

Plaintiff

v.
Ghislaine Maxwell
Defendant

Civil Action No. 15-cv-7433

SUMMONS IN A CIVIL ACTION
To: (Defendant’s name and address) Ghislaine Maxwell
116 East 65th Street
New York, New York 10065

A lawsuit has been filed against you.
Within 21 days after service of this summons on you (not counting the day you received it) — or 60 days if you
are the United States or a United States agency, or an officer or employee of the United States described in Fed. R. Civ.
P. 12 (a)(2) or (3) — you must serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of
the Federal Rules of Civil Procedure. The answer or motion must be served on the plaintiff or plaintiff’s attorney,
whose name and address are: David Boies
Boies, Schiller & Flexner LLP
333 Main Street
Armonk, New York 10504

If you fail to respond, judgment by default will be entered against you for the relief demanded in the complaint.
You also must file your answer or motion with the court.

CLERK OF COURT

Date:

9/21/2015

/S/ D. Gonzalez
Signature of Clerk or Deputy Clerk

Case 1:15-cv-07433-LAP Document 8 Filed 09/25/15 Page 2 of 2

AO 440 (Rev. 12/09) Summons in a Civil Action (Page 2)

Civil Action No. 15-cv-7433

PROOF OF SERVICE
(This section should not be filed with tlte court unless required by Fed. R. Civ. P. 4 (I))
This summons for (name of individual and title, if any)
was received by me on (date)

~personally
S4f'"'
9

served the summons on the individual at (place)

N"f..
I

)

.J{'1

11*

Cf-;;;~L

on (date)

Avt "

64->f (, ,;11:i

•1/2.2...h
s;' <!_2-=~f"""";or

0 I left the summons at the individual's residence or usual place of abode with (name)
, a person of suitable age and discretion who resides there,
on (date)

, and mailed a copy to the individual's last known address; or

0 I served the summons on (name of individual)

, who is

designated by law to accept service of process on behalf of (name of organization)
on (date)

; or

0 I returned the summons unexecuted because

; or

0 Other (specify):

My fees are$

for travel and $

for services, for a total of$

I declare under penalty of perjury that this information is true.

Date:

Printed name and title

Additional information regarding attempted service, etc:

0.00
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UNITED ST ATES DISTRICT COURT
SOUTH_ERN DISTRICT OF NEW YORK
Virginia L. Giuffre,
Plaintiff,
J..5._CV

7433

-against-

ORDER FOR ADMISSION
PRO HAC VICE

Ghislaine Maxwell,

Defendant.

The motion of

Sigrid S. Mccawley

. _, for admission to

practice Pro Hae Vice in the above captioned action is granted.
Applicant has declared that he/she is a member in good standing of the bar(s) of the state(s) of
Florida

_ ; and that his/her contact information is as follows

(please print):
Applicant's Name:

Boies, Schiller & Flexner LLP

Finn Name:
Address:

Sigrid S. Mccawley

401 East Las Olas Boulevard, Suite 1200

Telephone/ Fax:

Tel: (954) 356-0011 /Fax:(954)

356-0022

Applicant having requested admission Pro Hae Vice to appear for all purposes as counsel for
Plaintiff Virginia L. Giuffre

in the above entitled action;

IT IS HEREBY ORDERED that Applicant is admitted to practice Pro Hae Vice in the above
captioned case in the United States District Court for the Southern District of Nev, York. All attorneys
appearing before this Court are subject to the Local Rules of this Court, including the Rules governing
discipline of attorneys.

Dated: --------

__________
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~upremeQCourt
ofjfloriba
(!Certificate
of ~oob ~tanbtng
I JOHN A. TOMASINO, Clerk oftlte Supreme Court of the State of Florida, do
hereby certijj, that

SIGRID STONE MCCAWLEY
was admitted tis an attorney and counselor entitled to practice law in all the
Courts of the State of Florida on November 6, 1997, is presently in good
standing, and that the private and professionttl character of the attorney
appear to be good.

WITNESS my lumd and the Seal of tlie
Supreme Court of Florida at Tallahassee,

FAX
NO.30383?1015
Case 1:15-cv-07433-RWS Document 11 Filed
10/13/15
Page 1 of 1

October 9, 2015
Honorable Robert W. Sweet
United States District Judge
Southern District of New York
500 Pearl Street
New York, NY 10007-13122
Re:

Giuffre v. Maxwell, Case No. J5-cv-07 433-RWS

Dear Honorable Judge Sweet:
1 represent defendant Ghislaine Maxwell in connection with the above-referenced
action. I write pursuant to Section 1.B. of Your Honor's Individual Practice Rules 1:0
request an extension of Defendanf s time to answer.move or otherwiserespond to
Plaintiffs Complaint from October 13, 2015 up to and including November 30. 2015.

We have not previously requested any adjournments or extensions of time in this
action. Counsel for Plaintiff has consented to this request.
We thank Your Honor for your attention to this matter,

a.
A. Menninger
LAMIBCR

cc:

Sigrid S. McCawley, Esq.
Boies, Schiller & Flexner~ LLP

Counsel for Plaintiff Virginia Giuffre
viafacsimile: (954) 356~0022
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
VIRGINIA L. GIUFFRE,
Plaintiff,
v.

GHISLAINE MAXWELL,

Case No.: 15-cv-07433-RWS
NOTICE OF APPEARANCE

Defendant.

To the Clerk of Court and all parties of record:
PLEASE TAKE NOTICE, that the undersigned hereby appears in the above-captioned
action as counsel for Defendant Ghislaine Maxwell. I certify that I am admitted to practice in
this Court.
Dated: October 9, 2015
Respectfully submitted,

s/ Laura A. Menninger
Laura A. Menninger (LM-1374)
HADDON, MORGAN AND FOREMAN, P.C.
150 East 10th Avenue
Denver, CO 80203
Phone: 303.831.7364
Fax:
303.832.2628
lmenninger@hmflaw.com
Attorney for Ghislaine Maxwell
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CERTIFICATE OF SERVICE
I certify that on October 13, 2015, I served this Notice Of Appearance via CM/ECF to the
following:
Sigrid S. McCawley
BOIES, SCHILLER & FLEXNER, LLP
401 East Las Olas Boulevard, Suite 1200
Fort Lauderdale, FL 33301
smccawley@bsfllp.com
Fax: (954) 356-0022
s/ Brenda Rodriguez
Brenda Rodriguez
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
--------------------------------------------------X

PLAINTIFF,
V.
GHISLAINE MAXWELL,
DEFENDANT.

...............................................

VIRGINIA L. GIUFFRE,

15-cv-07433-RWS
Oral Argument Requested for January
7, 2016 at 12:00 pm

--------------------------------------------------X

DEFENDANT GHISLAINE MAXWELL’S NOTICE OF
MOTION TO DISMISS THE COMPLAINT
PLEASE TAKE NOTICE THAT, upon the accompanying Declaration of Laura
A. Menninger, dated November 30, 2015, and the exhibits thereto and the accompanying
Memorandum of Law, dated November 30, 2015, any other matters of which the Court
may take judicial notice, and upon all prior pleadings and proceedings in this action,
other documents on file in this action, and any oral argument of counsel, Defendant
Ghislaine Maxwell (“Maxwell”) will move this Court, before the Honorable Robert W.
Sweet, at the Daniel Patrick Moynihan United States Courthouse, 500 Pearl Street, New
York, New York, Courtroom 18C, for an Order pursuant to Federal Rule of Civil
Procedure 12(b)(6) dismissing the Complaint of Plaintiff Virginia Giuffre in its entirety
and granting such other and further relief as the Court deems just and proper.

Dated: November 30, 2015
Respectfully submitted,

s/ Laura A. Menninger
Laura A. Menninger
HADDON, MORGAN AND FOREMAN, P.C.
150 East 10th Avenue
Denver, CO 80203
Phone: 303.831.7364
Fax:
303.832.2628
lmenninger@hmflaw.com
Attorneys for Ghislaine Maxwell
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CERTIFICATE OF SERVICE
I certify that on November 30, 2015, I electronically filed this DEFENDANT
GHISLAINE MAXWELL’S NOTICE OF MOTION TO DISMISS THE COMPLAINT
with the Clerk of Court using the CM/ECF system which will send notification to the
following:
Sigrid S. McCawley
BOIES, SCHILLER & FLEXNER, LLP
401 East Las Olas Boulevard, Ste. 1200
Ft. Lauderdale, FL 33301
smccawley@bsfllp.com

s/ Brenda Rodriguez
Brenda Rodriguez
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
--------------------------------------------------X

PLAINTIFF,
V.
GHISLAINE MAXWELL,
DEFENDANT.

----------------------------------------------X

...............................................

VIRGINIA L. GIUFFRE,

15-cv-07433-RWS

GHISLAINE MAXWELL’S MEMORANDUM OF LAW
IN SUPPORT OF MOTION TO DISMISS COMPLAINT

Laura A. Menninger, Esq.
HADDON, MORGAN AND FOREMAN, P.C.
150 East 10th Avenue
Denver, CO 80203
Tel: 303.831.7364
Dated: November 30, 2015
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INTRODUCTION
The Plaintiff in this case falsely and maliciously launched a media campaign
several years ago in the United Kingdom accusing Defendant Ghislaine Maxwell of
serious and criminal sexual abuse from 1999-2002. Plaintiff repeated those allegations in
litigation pleadings to which Ms. Maxwell was not a party and which since have been
stricken as “immaterial and impertinent.” Those pleadings were widely circulated to the
public by various media outlets in the United States and abroad, further generating
interest in Plaintiff’s spurious claims. Plaintiff’s allegations of sexual abuse extend
beyond just Ms. Maxwell and encompass many notable public figures, such as Prince
Andrew and Harvard Law Professor Alan Dershowitz, as well as un-named “numerous
American politicians, powerful business executives, foreign presidents, a well-known
Prime Minister, and other world leaders.” Plaintiff’s targeting of such notable public
figures has served only to enhance the media spotlight on the false accusations directed at
Ms. Maxwell.
In response to Plaintiff’s published claims, Ms. Maxwell (like Prince Andrew and
Professor Dershowitz), issued general denials to the allegations. Those two denials form
the basis of this defamation action: Plaintiff claims it defamatory for Ms. Maxwell to
have issued statements through her London agent that Plaintiff’s allegations “are untrue,”
“shown to be untrue” and “obvious lies.”
Long-settled New York law renders denials such as Ms. Maxwell’s privileged
under the law and requires dismissal of this defamation action. As one commentator
wrote in 1881, “If I am attacked in a newspaper, I may write to that paper to rebut the
1

charges, and I may at the same time retort upon my assailant, when such retort is a
necessary part of my defense, or fairly arises out of the charges he has made against me.”
William Blade Odgers, A Digest of the Law of Libel and Slander (1st Am. ed. Bigelow
1881). Because Ms. Maxwell’s denials were proportionate, relevant and not excessively
publicized replies to Plaintiff’s claims, rendered without malice, she is entitled to the
privilege of self-defense and this Complaint should be dismissed. Moreover, because the
denials when viewed in context demonstrate that they were pre-litigation demands to the
British newspapers to cease and desist, they likewise are entitled to the litigation
privilege.
Finally, the Complaint falls woefully short of a well-pled defamation claim. New
York law makes clear that general denials, as compared to specific defamatory denials,
are non-actionable in defamation. Plaintiff also neglected to state when, to whom and in
what manner the statements were made and she omitted any special damages or facts
establishing defamation per se.
Each of these reasons forms a separate and independent basis to dismiss the
Complaint pursuant to Rule 12(b)(6). Ms. Maxwell seeks this Court’s assistance in
serving as a gatekeeper to dismiss this spurious defamation claim.Be clear: Maxwell
absolutely denies VR’s claims made about her in pleadings filed in cases to which she was not a
party and in paid media interviews to trashy British publications.
“General denials are not actionable” in defamation. General denials issued as a part of a
cease and desist to the news organizations publishing the false and salacious accusations are
privileged. No special damages and no defamation per se.

2

FACTUAL ALLEGATIONS1
Plaintiff has repeatedly and falsely accused Ms. Ghislaine Maxwell of sexual abuse
occurring between 1999 and 2002. Since 2009, Plaintiff has set forth these false claims in
pleadings filed in various federal civil actions in Florida. Compl. ¶ 8-21, 26-27. Ms. Maxwell
was not a party to any of those litigations: not the criminal case against Mr. Epstein (Compl.
¶ 14), any non-prosecution agreement between Mr. Epstein and the U.S. Attorney’s Office
(Compl. ¶¶ 11-13), the litigation concerning the Crime Victim’s Rights Act (CVRA) still
pending in U.S. District Court for the Southern District of Florida (Compl. ¶¶ 15-16), and not
Plaintiff’s 2009 civil suit against Mr. Epstein (Compl. ¶¶ 17-21). No criminal charges were ever
brought against Ms. Maxwell, and Plaintiff never sought to join Ms. Maxwell to any of her civil
matters involving Mr. Epstein.
Plaintiff’s accusations against Ms. Maxwell were not confined to legal proceedings,
however. Beginning in or around March 2011, Plaintiff granted “exclusive” interviews to the
British press, using her real name, during which she repeated her false allegations against Ms.
Maxwell and also levied accusations against countless prominent public figures such as Prince
Andrew, Harvard Law professor Alan Dershowitz, and “a well-known businessman (whose
pregnant wife was asleep in the next room), a world-renowned scientist, a respected liberal
politician and a foreign head of state.” See Declaration of Laura A. Menninger (“Menninger
Decl.”) Ex. A, at 3.

1

This statement of facts is based on (1) the allegations set forth in the Complaint; and (2) documents
referenced in the Complaint, but which were not attached to the pleading. U.S. S.E.C. v. Power, 525 F. Supp.2d
415, 418 (S.D.N.Y. 2007) (J. Sweet) (On a motion to dismiss, “[t]he Court may also consider any
documents…incorporated by reference into the complaint.”). Further, pursuant to Fed. R. Civ. P. 12(d), if the
motion is treated as one for summary judgment, “[a]ll parties must be given a reasonable opportunity to present all
the material that is pertinent to the motion.”
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In response to Plaintiff’s 2011 British tabloid interviews, on March 9, 2011 a “Statement
on Behalf of Ghislaine Maxwell” was issued by Devonshires Solicitors (“2011 Statement”).
Menninger Decl. Ex. B.2 The 2011 Statement provides in its entirety:
Ghislaine Maxwell denies the various allegations about her that have appeared
recently in the media. These allegations are all entirely false.
It is unacceptable that letters sent by Ms. Maxwell’s legal representatives to
certain newspapers pointing out the truth and asking for the allegations to be
withdrawn have simply been ignored.
In the circumstances, Ms. Maxwell is now proceeding to take legal action against
those newspapers.
“I understand newspapers need stories to sell copies. It is well known that certain
newspapers live by the adage, ‘why let the truth get in the way of a good story.’
However, the allegations made against me are abhorrent and entirely untrue and I
ask that they stop,” said Ghislaine Maxwell.
“A number of newspapers have shown a complete lack of accuracy in their
reporting of this story and a failure to carry out the most elementary investigation
or any real due diligence. I am now taking action to clear my name,” she said.
Plaintiff did not bring suit against Ms. Maxwell for defamation based on the 2011 Statement.
More than three years later, on December 30, 2014, Plaintiff moved under Rule 21 to join
the 2008 CVRA litigation in the U.S. District for the Southern District of Florida (“Joinder
Motion”). Compl. ¶¶ 16, 26, 27. Plaintiff included in her Joinder Motion “lurid details”
concerning her supposed sexual abuse by Ms. Maxwell and other non-parties to that CVRA
action, including professor Alan Dershowitz, “numerous American politicians, powerful business
executives, foreign presidents, a well-known Prime Minister, and other world leaders.”
Menninger Decl. Ex. C at 4-5. On April 7, 2015, U.S. District Court Judge Marra denied
Plaintiff’s Joinder Motion, ordered the portions of the Joinder Motion pertaining to non-parties

2

Although the Complaint does not explicitly mention the 2011 Statement, it appears Plaintiff believes it to
be the “additional” statement referenced on paragraphs 30 and 31 based on her production of the statement as a part
of her Rule 26 disclosures.
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such as Ms. Maxwell stricken as “immaterial and impertinent,” and restricted the documents
mentioning those “lurid details” from public access. Id.; Menninger Decl. Ex.D. Despite the
court’s attempt to shield the false statements, the bell could not be un-rung. The same day the
Joinder Motion was filed, British and U.S. press began publishing numerous stories based on its
contents. See, e.g., Politico, “Woman Who Sued Convicted Billionaire Over Sex Abuse Levels
Claims at his Friends.” (Dec. 31, 2014).3
According to the Complaint, it was on January 3, 2015, a few days after the Joinder
Motion was publicly filed, that Ms. Maxwell is alleged to have “spoken through her authorized
agent” to “issue an additional false statement to the media and public.” Compl. ¶ 30. According
to the Complaint, this January 3, 2015 Statement “contained the following deliberate
falsehoods”: (a) Plaintiff’s sworn allegations “against Ghislaine Maxwell are untrue,” (b) the
allegations have been “shown to be untrue;” and (c) Plaintiff’s “claims are obvious lies.” Id. The
January 3 Statement also “incorporated by reference” an “original response to the lies and
defamatory claims” made by Ms. Maxwell, which response purportedly had described Plaintiff’s
allegations as “entirely false” and “entirely untrue.” Compl. ¶ 31. Copies of the entire January 3
Statement and the “original response” were not included in or attached to the Complaint. The
Complaint also did not detail where the January 3 Statement was made, to whom it was made,
nor any factual assertion regarding its publication by any news media.
The Complaint supplies one additional purportedly defamatory statement. According to
Plaintiff, on January 4, 2015, “a reporter on a Manhattan street” “asked Ms. Maxwell about
[Plaintiff’s] allegations” and Ms. Maxwell “responded” with the phrase: “I am referring to the
statement that we made” (“January 4 Statement”). Compl. ¶ 37. This video was published by
3

Available at http://www.politico.com/blogs/under-the-radar/2014/12/woman-who-sued-convictedbillionaire-over-sex-abuse-levels-claims-at-his-friends-200495 (accessed on November 30, 2015).
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the New York Daily News. (Id.) Indeed, although not detailed in the Complaint, the New York
Daily News website contains a video entitled “Ghislaine Maxwell declines comment on
allegations she is a madam.”4 The filmed portion of the encounter begins with Ms. Maxwell
stating that “I wish you a happy new year and thank you so much;” whatever is said prior to that
statement was not recorded. A voice then inquires, “so you’re basically not commenting, is
that…”; Ms. Maxwell’s response, perhaps “I’m referring to the statement that was made," is
barely audible. Another person questions, “is any of that true?” Ms. Maxwell then responds
“C’mon guys” and walks away. According to the Complaint, this “response” demonstrates Ms.
Maxwell’s “continued…campaign to falsely and maliciously discredit” Plaintiff. Compl. ¶ 37.
The Complaint does not allege damages in detail. It generically asserts that Plaintiff has
suffered “economic damage, psychological pain and suffering, mental anguish and emotional
distress, and other direct and consequential damages.” Compl. Count 1 ¶ 19. Further, Plaintiff
claims she “incorporated an organization called Victims Refuse Silence, Inc., a Florida not-forprofit corporation” on December 23, 2014, approximately 10 days before the January 3
Statement. Compl. ¶¶ 24-25. Plaintiff’s role with the corporation, her profession, and any basis
for Ms. Maxwell to even know of the corporation’s existence are not alleged, but the Complaint
baldly asserts that the January 3 and 4 Statements “tended to injure [Plaintiff] in her professional
capacity as the president of a non-profit corporation designed to help victims of sex trafficking.”
Compl. Claim 1, ¶ 11.
ARGUMENT
To survive dismissal, “a complaint must contain sufficient factual matter…to ‘state a
claim to relief that is plausible on its face.’” Ashcroft v. Iqbal, 129 S. Ct. 1937, 1949 (2009)

4

Available at http://www.nydailynews.com/news/world/alleged-madame-accused-supplying-princeandrew-article-1.2065505 (accessed November 30, 2015).
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(quoting Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 570 (2007)). “Plausibility” means the
claim must be supported by facts that establish more than “a sheer possibility that a defendant
has acted unlawfully.” Cruz v. Marchetto, No. 11 Civ. 8378, 2012 WL 4513484, at *3
(S.D.N.Y. Oct. a, 2012) (quoting Cohen v. Stevanovich, 772 F.Supp.2d 416, 423 (S.D.N.Y.
2010)).
In the defamation context, the Court acts as a gatekeeper and should dismiss claims in
which the challenged statements are not “reasonably susceptible of a defamatory meaning.”
Krepps v. Reiner, 588 F.Supp.2d 471, 483 (S.D.N.Y. 2008) (Sweet, J.) (citing Treppel v. Biovail
Corp., No. 03 Civ. 3002 (PKL), 2005 WL 2086339, at *7 (S.D.N.Y. Aug. 30, 2005)). As courts
in this district have recognized, there is “particular value” to resolving defamation claims at the
pleading stage, as protracted litigation can have a chilling effect on the exercise of
constitutionally protected freedoms. Biro v. Conde Nast, 883 F.Supp.2d 441, 457 (S.D.N.Y.
2012) (quoting Armstrong v. Simon & Schuster, Inc., 625 N.Y.S.2d 477, 481 (N.Y. 1995).
I.

MS. MAXWELL’S STATEMENTS ARE PRIVILEGED5
To succeed on a claim for libel, or defamation based on written statements, pursuant to

New York law, a plaintiff must establish the “elements [of] a false statement, published without
privilege or authorization to a third party, constituting fault as judged by, at a minimum, a
negligence standard, and, it must either cause special harm or constitute defamation per se.”

5

Under New York’s choice-of-law rules for defamation actions, the general rule is that “the state of the
plaintiff’s domicile (in this case, Colorado) will usually have the most significant relationship to the case” and
therefore that state’s law will govern. Adelson v. Harris, 973 F. Supp.2d 467, 477 (S.D.N.Y. 2013) (internal
quotations omitted). However, in multistate cases such as this in which the alleged defamatory statement was
published nationally, there is only a presumptive rule that the law of plaintiff’s domicile applies. Id. That
presumption may not hold when some other state has a more significant relationship to the issues or the parties. Id.
Here, because Ms. Maxwell is a resident of New York, and one of the purported statements was made in New York,
this state has arguably a more substantial relationship to the alleged tort than does Colorado. Nonetheless, the laws
of Colorado and New York are substantially similar. For these reasons, Ms. Maxwell asks the Court to apply New
York law, but will note any differences between the two laws when applicable.
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Dillon v. City of New York, 704 N.Y.S.2d 1, 5 (1st Dep’t 1999) (emphasis added). “[I]n light of
the incorporation of a lack of privilege into the elements of a defamation claim,” a Court may
properly dismiss a defamation such a claim pursuant to Rule 12(b)(6) where a qualified privilege
is established. Orenstein v. Figel, 677 F.Supp.2d 706, 711 (S.D.N.Y. 2009); see also Fuji Photo
Film U.S.A., Inc. v. McNulty, 669 F.Supp.2d 405 (S.D.N.Y. 2009).
Ms. Maxwell’s Statements are privileged both under the New York self-defense privilege
and the pre-litigation privilege and the Complaint should therefore be dismissed.
A.

The Self-Defense Privilege Protects Ms. Maxwell’s Statements

“Every man has a right to defend his character against false aspersion. It may be said that
this is one of the duties that he owes to himself and to his family. Therefore communications
made in fair self-defense are privileged. If I am attacked in a newspaper, I may write to that
paper to rebut the charges, and I may at the same time retort upon my assailant, when such retort
is a necessary part of my defense, or fairly arises out of the charges he has made against me.”
William Blake Odgers, A Digest of the Law of Libel and Slander (1st Am. ed. Bigelow 1881).
New York, along with numerous other jurisdictions6 and the Restatement (Second) of
Torts, recognizes a qualified privilege to respond in self-defense to verbal defamatory attacks
levied by another upon the speaker. See, e.g., Kane v. Orange Cnty. Publ’n, 232 A.D.2d 526,
527 (2d Dept. 1996) (“[S]ince the open letter was the [defendant’s] response to unfavorable
publicity against him—publicity concededly generated ‘with the cooperation of plaintiffs’—it
was covered by a qualified privilege.”); Shenkman v. O’Malley, 157 N.Y.S.2d 290, 297-98 (1st
Dep’t 1956); Siegel v. Metropolitan Life Ins. Co., 32 N.Y.S.2d 658 (1st Dep’t 1942); Fowler v.
New York Herald, 172 N.Y.S. 423 (1st Dep’t 1918); Preston v. Hobbs, 146 N.Y.S. 419 (1st Dep’t

6

See Foretich v. Capital Cities/ABC, Inc., 37 F.3d 1541, 155-60 & n.19 (4th Cir. 1994) (collecting cases).
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1914); Mencher v. Chesley, 85 N.Y.S.2d 431 (N.Y. Sup. Ct. 1948) (“The pertinent authorities
hold that a person subjects his own motives to discussion when he makes a public attack upon
another. Legitimate self-defense is not limited to a mere denial of the charges, but it may include
a proper counterattack in the forum selected by the plaintiff.”); see also Restatement (Second) of
Torts § 594 cmt. k (1977) (“A conditional privilege exists under the rule stated in this Section
when the person making the publication reasonably believes that his interest in his own
reputation has been unlawfully invaded by another person and that the defamatory matter that he
publishes about the other is reasonably necessary to defend himself. The privilege here is
analogous to that of self-defense against battery, assault or false imprisonment . . . Thus the
defendant may publish in an appropriate manner anything that he reasonably believes to be
necessary to defend his own reputation against the defamation of another, including the
statement that his accuser is an unmitigated liar.”).7
In Collier v. Possum Cereal Co., Ltd., 134 N.Y.S. 847, 853 (1st Dep’t 1912), the selfdefense privilege was explained:
The important question is whether the defendant had the right to
impugn the motives of its assailant, if it did so honestly without
malice and for the sole purpose of repelling the assault upon it, and
not with the view of injuring the plaintiff. One who makes a
public attack upon another subjects his own motives to discussion.
It is a contradiction in terms to say that the one attacked is
privileged only to speak the truth, and not to make a counter attack,
or that legitimate self-defense consists only in denial of the charge
or a statement of what is claimed to be the truth respecting its
subject-matter. One in self-defense is not confined to parrying the
thrusts of his assailant. Of course, the counter attack must not be
unrelated to the charge, but surely the motives of the one making it
7

Although the Colorado appellate courts apparently have not yet ruled on the issue of self-defense
privilege, the 10th Circuit has deemed it a “safe presumption” that Colorado Supreme Court would adopt the various
provisions of the Restatement (Second) of Torts (1977) as part of “its common law of defamation” based on its
decisions and Uniform Jury Instructions. See TMJ Implants, Inc. v. Aetna, Inc., 498 F.3d 1175, 1182-83 (10th Cir.
2007); see also Williams v. Burns, 463 F.Supp. 1278, 1282 (D. Colo. 1979) (recognizing qualified privilege defense
for protecting one’s interest).
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are pertinent. The plaintiff selected the forum for the dispute, and
in that forum it would certainly tend to repel, or minimize the
harmful tendency of the charges to show that the one making them
was actuated by an improper motive.
See also Sack, Robert D., Sack on Defamation: Libel, Slander and Related Problems (Practicing
Law Inst., Apr. 2015 ed.) at Kindle Loc. 20357-20370 (“A person also has a right to defend
himself or herself from charges of unlawful activity…The right to defend oneself against
defamation is a recognized interest. An individual is privileged to publish defamatory matter in
response to an attack upon his or her reputation; the speaker is given more latitude in such a
situation than if the statements were not provoked.”).
Each of the Statements attributed to Ms. Maxwell and her representatives regarding
Plaintiff was issued in self-defense. Plaintiff ignited this controversy by asserting in the British
press her public accusations that Ms. Maxwell had committed sexual abuse. Menninger Decl.
Ex. A. (Plaintiff’s interview with Daily Mail) Plaintiff further fanned the flames by filing in
U.S. federal court on December 30, 2014 “immaterial and impertinent” “lurid details” in a public
pleading which again accused Ms. Maxwell of committing sexual abuse. Menninger Decl. Ex.
C. Given her many previous dealings with the media on this topic, Plaintiff clearly filed those
public pleadings with knowledge (or more probably an intention) that such materials would be
published by the press. Compl. ¶¶ 26, 27. Ms. Maxwell’s January 3 Statement, according to the
Complaint, states that the allegations “against Ghislaine Maxwell are untrue,’” the claims are
“obvious lies,” have been “shown to be untrue,” and the “claims are all obvious lies.” Each
attributed statement responds directly to allegations and claims made by Plaintiff. Compl. ¶ 31.
Likewise to the extent the claimed statement that “Ghislaine Maxwell’s original response to the
lies and defamatory claims remains the same” (Compl. ¶ 32) refers to an earlier statement
describing Plaintiff’s “factual assertions as ‘entirely false’ and ‘entirely untrue,” those also
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respond directly to allegations and claims made by Plaintiff.8 And the January 4 Statement refers
to another “statement” and is therefore entitled to the same privileges as any other “statement.”
Nor has Plaintiff demonstrated that the self-defense privilege was “abused” so as to
remove the defense. According to the Second Circuit (interpreting New York law), once the
defendant has proved that she is entitled to a qualified privilege, there arises a rebuttable
presumption of good faith that may constitute a complete defense. In order to rebut this
presumption, the plaintiff must demonstrate two things: (1) that the statement was false, and (2)
that the defendant abused its qualified privilege. Weldy v. Piedmont Airlines, Inc., 985 F.2d 57,
62 (2d Cir. 1993) (citations omitted). With regard to self-defense, the “privilege may be lost…if
the reply: (1) includes substantial defamatory matter that is irrelevant or non-responsive to the
initial statement; (2) includes substantial defamatory material that is disproportionate to the
initial statement; (3) is excessively publicized; or (4) is made with malice in the sense of spite or
ill will.” Sack, supra; Restatement (Second) of Torts, §§ 599, 603-605A (1977).
Here, Plaintiff has not—and cannot—establish that the privilege was lost. Each of the
statements attributed to Ms. Maxwell is relevant, directly responsive, and proportional to
Plaintiff’s accusations. That the statements are “untrue,” “obvious lies,” “shown to be untrue” or
were “denied” are each the type of statements that the self-defense privilege seeks to protect.
Foretich, at 1560 (“To be responsive, a reply’s contents must clearly relate to its supposed
objective—blinding the initial attack and restoring one’s good name. Statements that simply
deny the accusations, or directly respond to them, or express one’s impressions upon first hearing
them are certainly responsive.”); Restatement (Second) of Torts § 594 cmt. k (“The defendant
may publish…the statement that his accuser is an unmitigated liar.”). Further, the statements
8

The January 4 Statement similarly refers to an earlier statement. Compl. ¶ 37 (“I am referring to the
statement that we made.”))
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contain no substantial defamatory material, much less a disproportionate amount. Plaintiff has
not alleged to whom the statements were made and thus cannot show that the supposed Maxwell
statements were “excessively publicized.” In any event, given the viral circulation of Plaintiff’s
allegations against Ms. Maxwell, as any cursory internet search can attest, it would be impossible
to argue that Ms. Maxwell’s statements were “excessively publicized” relative to the accusations
to which they were responsive.
Finally, Plaintiff offers no allegations to support her conclusory assertion that the
Statements were made with “malice in the sense of spite or ill will.” To sufficiently plead
“actual malice” the plaintiff must set forth “non-conclusory allegations that support a plausible
inference of actual malice.” Biro v. Conde Nast, 2014 WL 4851901 at *2. Bare allegations that
the defendant knew or should have known that the statements were false is insufficient. Id.9 To
establish malice, a defamed plaintiff must show…that such malicious motivation was the one
and only cause for the publication.” Hoesten v. Best, 821 N.Y.S.2d 40 (1st Dep't 2006). Given
the content and context of the Statements, there are no grounds to conclude that a malicious
motivation was the cause of their publication. The January 3 Statement concludes that “Miss
Maxwell denies allegations of an unsavory nature which have appeared in the British press and
elsewhere and reserves her right to seek redress at the repetition of such claims.” Menninger
Decl. Ex. E. The clear motivation for the Statement was to deny the allegations and to place
British newspapers on notice that they may be sued for repeating Plaintiff’s false claims.
Nothing in the Statement evinces a sense that it was published out of spite or ill will towards
Plaintiff. The Complaint’s repeated use of the word “malice” and “ill-will” are nothing more
than conclusory allegations based on surmise, conjecture and suspicion and do not suffice to
9

Also, merely repeating the same conclusory allegation, as done in the Complaint, is equally insufficient.
Yuan v. Rivera, No. 96 Civ. 6628 (HB) (LB), 1998 WL 63404, at *5 (S.D.N.Y. Feb. 17, 1998) (“This conclusory
allegation, repeated throughout the complaint, falls shy of [stating a claim.]”).
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establish malice. See Culver v. Merrill Lynch & Co., 94 CIV. 8124 (LBS), 1995 WL 422203, at
*6 (S.D.N.Y. July 17, 1995) (“[A] complaint must contain more than conclusory allegations
based upon surmise, conjecture and suspicion.”).
The self-defense privilege thus applies and is reason enough to dismiss the Complaint.
B.

The Pre-Litigation Privilege Protects Ms. Maxwell’s Statements

Statements made by attorneys and parties pertinent to good faith anticipated litigation are
conditionally privileged.10 Reasoning that “[w]hen litigation is anticipated, attorneys and parties
should be free to communicate in order to reduce or avoid the need to actually commence
litigation . . .Communication during this pre-litigation phase should be encouraged and not
chilled by the possibility of being the basis of a defamation suit.” Front, Inc. v. Khalil, 24
N.Y.3d 713, 720 (N.Y. 2015).11 The Court of Appeals in Khalil expressly declined to apply the
“general malice standard” to the pre-litigation privilege. Instead, the court held the qualified
privilege is lost only where the party opposing dismissal “proves that the statements were not
pertinent to a good faith anticipated litigation.” Id. The Court of Appeals then upheld the
dismissal of a defamation complaint premised upon pre-litigation letters including a demand and
cease-and-desist notice because the statements contained in these documents were privileged.
In cases preceding Khalil, New York appellate courts made clear the litigation privilege
covers statements made in connection to “pending or contemplated litigation,” Caplan v.
Winslet, 218 A.D.2d 148, 153 (1st Dep’t 1996) (emphasis added), including “all pertinent

10

Colorado law also recognizes a privilege for communications made “in reference to the subject matter of
the proposed or pending litigation” and therefore, Ms. Maxwell’s Statements are privileged whether this Court
applies New York or Colorado law. See Club Valencia Homeowners Ass’n, Inc. v. Valencia Associates, 712 P.2d
1024, 1027 (Colo. App. 1985) (“The purpose of this privilege…is to afford litigants the utmost freedom of access to
the courts to preserve and defend their rights…”).
11
In England, where all statements except the January 4 Statement one were made, the litigation privilege
is broader than in the United States. As Justice Cardozo recognized, there the privilege exists whether the
statements are relevant to the judicial proceedings or not. Andrews v. Gardiner, 224 N.Y. 440, 445 (N.Y. 1918).
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communications among the parties, counsel, witnesses and the court,” regardless of “[w]hether a
statement was made in or out of court, was on or off the record, or was made orally or in
writing.” Frechtman v. Gutterman, 979 N.Y.S.2d 58 (1st Dep’t 2014) (quoting Sexter v.
Warmflash, P.C. v. Margrabe, 828 N.Y.S.2d 315 (1st Dep’t 2007)). In International Publishing
Concepts, LLC v. Locatelli, 9 N.Y.S.3d 593, 2015 N.Y. Slip Op. 50049 at *3-4 (N.Y. Sup. Ct.
Jan. 15, 2015), letters and emails which detailed likely litigation and an intent to sue were
extended the same pre-litigation privilege although sent to two non-parties who were only
potentially affected by the litigation or witnesses to it. See also Kirk v. Heppt, 532 F.Supp.2d
586 (S.D.N.Y. 2008) (“The privilege is broad, and embraces anything that may possibly or
plausibly be relevant to the litigation.”) (internal citations omitted).
Ms. Maxwell’s 2011 Statement, incorporated by reference into the January 3 Statement,
was issued by Devonshires Solicitors in London and explicitly sought to place the British
tabloids on notice that litigation against them was forthcoming should they persist in printing
Plaintiff’s falsehoods. Menninger Decl. Ex. B. The general denial of the first paragraph
(“Ghislaine Maxwell denies the various allegations about her that have appeared recently in the
media. These allegations are all entirely false.”) is followed by four paragraphs directly
threatening litigation against newspapers:
It is unacceptable that letters sent by Ms. Maxwell’s legal
representatives to certain newspapers pointing out the truth and
asking for the allegations to be withdrawn have simply been
ignored.
In the circumstances, Ms. Maxwell is now proceeding to take legal
action against those newspapers.
“I understand that newspapers need stories to sell copies. It is well
known that certain newspapers live by the adage, ‘why let the truth
get in the way of a good story.’ However, the allegations made
against me are abhorrent and entirely untrue and I ask that they
stop,” said Ghislaine Maxwell.
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“A number of newspapers have shown a complete lack of accuracy
in their reporting of this story and a failure to carry out the most
elementary investigation or any real due diligence. I am now
taking action to clear my name,” she said.

Id.
A statement issued by attorneys, asking the newspapers to cease and desist publication of
Plaintiff’s false allegations, stating an intent to “take legal action against those newspapers,”
pointing out the lack of accuracy in reporting and duly diligent reporting, and expressing again
an intent to “take[e] action to clear” her name all demonstrate that the statement was “pertinent
to good faith anticipated litigation” and should be afforded a litigation privilege. The
newspapers were the potential parties to an action for repetition of the falsehoods, not some
third-parties unaffiliated with potential claims held by Ms. Maxwell. Cf. Kirk, 532 F.Supp.2d at
594 (statements to malpractice insurance carrier entitled to privilege).
The January 3 Statement, issued by the same spokesperson as the 2011 Statement,
likewise represents a statement “pertinent to” anticipated good-faith litigation. Following
another general denial (i.e., the “allegations are untrue”), the statement goes on to say that they
are “obvious lies” and “should be treated as such and not publicized as news, as they are
defamatory. Ghislaine Maxwell’s original response to the lies and defamatory statements
remains the same. Maxwell strongly denies allegations of an unsavoury nature, which have
appeared in the British press and elsewhere and reserves her right to seek redress at the
repetition of such claims.” Menninger Decl. Ex. E. These statements are pertinent to anticipated
litigation against the press who was reporting Plaintiff’s falsehoods and should be afforded the
same qualified privilege. See Locatelli, supra at *4 (“While such an injunction has not yet been
sought, that fact should not be outcome determinative. Rather, it appears to have been intended
at the time that these letters and emails were written…”).
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Finally, the January 4 Statement, in response to a request for comment as she left her
apartment, “I am referring to the statement that was made,” should be afforded the same
privilege as any undefined “statement” to which it referred.
II.

PLAINTIFF FAILED TO PLAUSIBLY PLEAD DEFAMATION
Under either New York or Colorado law, to state a cause of action for defamation, a

plaintiff must prove: (1) defendant made a defamatory statement of fact concerning the plaintiff;
(2) defendant published the statement to a third party; (3) defendant acted with the requisite
fault; (4) the statement was false; and (5) resulting injury to the plaintiff. Kforce, Inc. v. Alden
Personnel, Inc., 288 F.Supp.2d 513, 516 (S.D.N.Y. 2003); Zerr v. Johnson, 894 F. Supp. 374,
376 (D. Colo. 1995). Regarding injury, plaintiffs must prove special damages—meaning
economic or financial loss—unless the defamation falls within a category of defamation per se.
Kforce, Inc., 288 F. Supp.2d at 516; Thai v. Cayre Grp., Ltd., 726 F. Supp. 2d 323, 330
(S.D.N.Y. 2010) (defining special damages). Defamation per se constitutes a statement “which
tends to disparage a person in the way of his office, profession or trade.” Id. To be per se
actionable, there must therefore be a direct link between the statement and the plaintiff’s
particular profession. Id.
Although state law applies to the merits of defamation claims, Rule 8 of the Federal
Rules of Civil Procedure governs the pleading requirements in federal court. Under Rule 8,
defamation allegations must be “simple, concise and direct,” allowing the defendant sufficient
notice of the communications complained of to allow the defendant to defend him or herself.
Deutsche Asset Mgmt, Inc. v. Callaghan, No. 01 Civ 4426 CBM, 2004 WL 758303, at *12
(S.D.N.Y. April 7, 2004). Importantly, to meet this standard, plaintiff must specify who made
the statements, when they were made, to whom they were made and in what context they were
made. Id.
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Here, the defamation claim is fatally deficient for three independent reasons: (1) when
viewed in context, the statements are not actionable defamatory statements; (2) the Complaint
does not allege to whom or where the statements were made; and (3) the Complaint lacks either
allegations of special damages or facts from which defamation per se could be established. Each
of these three faults, standing alone, is sufficient to warrant dismissal for failure to state a claim.
A.

Viewed In Context, the Statements are Non-Actionable

The Complaint improperly contains only excerpts of Ms. Maxwell’s Statements, thereby
depriving the Court of the ability to adequately determine whether the Statements are actionable.
The Supreme Court has long recognized the inherent difficulty in deciding defamation claims
given the delicate balance between “the law of defamation and the freedoms of speech and press
protected by the First Amendment.” Gertz v. Robert Welch, Inc., 418 U.S. 323, 325 (1974). On
the one hand, the law of defamation is designed to “redress and compensate individuals who
suffered serious harm to their reputations due to the careless or malicious communications of
others.” Keohane v. Stewart, 882 P.2d 1293 (Colo. 1994). On the other hand, the First
Amendment protects “society’s interest in encouraging and fostering vigorous public debate.”
Id. (citing Abrams v. United States, 250 U.S. 616, 630 (1919) (Holmes, J. dissenting)).
Due to the complexity of these competing interests, it is essential for courts to resolve as
a matter of law whether the particular words alleged to be defamatory are in fact defamatory—
i.e. designed to cause reputational injury. See Celle v. Fillipino Reporter Enters, Inc., 209 F.3d
163, 177 (2d Cir. 2000). To do so, defamatory statements must be considered in the context of
the entire communication and the circumstances in which they were written. Id. at 178; see also
Keohane, 882 P.2d at 1299. As one court aptly stated, “Courts will not strain to find defamation
where none exists.” Couloute, Jr. v. Rynarz, No. 11 CV 5986 (HB), 2012 WL 541089, at *5
(S.D.N.Y. Feb. 17, 2012).

17

In this case, Plaintiff is essentially asking this Court to “strain to find defamation” based
on only snippets of Ms. Maxwell’s January 3 and January 4 Statements provided in the
Complaint. See Compl. ¶ 30. Her failure to provide the context within which the Statements
were delivered alone warrants dismissal. Dillon v. City of New York, 261 A.D.2d 34, 39-40 (1st
Dep’t 1999) (plaintiff’s failure to set forth the entirety of the alleged defamatory statement
resulted in only vague and conclusory allegations requiring dismissal); Edwards v. Great
Northern Ins. Co., No. 03 CV 2947 (NG) (RML), 2006 WL 2053717, at *5 (E.D.N.Y. July 21,
2006) (dismissing defamation claim for plaintiff’s failure, among other things, to plead the
context in which the statements were made); Wanamaker v. Columbian Rope Co., 713
F.Supp.533, 545 (S.D.N.Y. 1989) (same).
When Ms. Maxwell’s statements are actually viewed in context, it becomes clear why
Plaintiff only provided excerpts. The Complaint describes Ms. Maxwell’s Statements as an
attack on Plaintiff’s honesty and truthfulness and a “concerted and malicious campaign to
discredit Giuffre.” Compl. ¶¶ 28, 29. In reality, the statements are far from an attack by Ms.
Maxwell. When read in context and as set forth above, it is clear that the January 3 Statement
was issued in self defense and in anticipation of good-faith litigation against the news media.
The January 3 Statement appears, inter alia, in a telegraph article entitled “Prince Andrew denies
having relations with ‘sex slave’ girl.” Menninger Decl. Ex. E. The 12-page article contains
denials by Prince Andrew and Alan Dershowitz. Buried among those allegations is the
following response by Ms. Maxwell’s spokesman:
The allegations made against Ghislaine Maxwell are untrue. Miss
Maxwell strongly denies allegations of an unsavory nature, which
have appeared in the British press and elsewhere and reserves her
right to seek redress at the repetition of such old defamatory
claims.
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Menninger Decl. Ex. E, at 2. As discussed above, such a statement, which was unequivocally
made in response to repeated reputation-harming allegations, is protected by both the privilege of
self-defense and the pre-litigation privilege and therefore is not actionable.
Further, general denials such as the January 3 Statement are not actionable as defamatory
statements. See McNamee v. Clemens, 762 F.Supp.2d 584, 601 (E.D.N.Y. 2011) (“general
denials of accusations aren’t actionable”); Independent Living Aids, Inc. v. Maxi-Aids, Inc., 981
F.Supp. 124, 128 (E.D.N.Y. 1997) (epithet “liar,” in context, where it reflects a mere denial of
accusations, was personal opinion and rhetorical hyperbole). The context surrounding the
January 3 Statement demonstrates it was a general denial made in self-defense and pre-litigation
and therefore not actionable as a defamation claim.
Likewise, when viewed in context, it is equally clear that the January 4 Statement is not
an actionable statement of fact. The Complaint avers that “Maxwell continued her campaign to
falsely and maliciously discredit” Plaintiff “when a reporter on a Manhattan street asked
Maxwell” about the allegations and she “responded” by saying “I am referring to the statement
that we made.” Compl. ¶ 37. It also alleges that the New York Daily News "published a video"
of “this response by Maxwell.” Yet the video found on the New York Daily News website of this
encounter reveals substantially more context. See supra at __. First of all, Ms. Maxwell is
accosted by the reporters as she emerged from an apartment on East 65th Street. The video is
entitled accurately enough “Ghislaine Maxwell declines comment on allegations she is a
madam.”12 The filmed encounter begins with Ms. Maxwell stating that “I wish you a happy new
year and thank you so much.” A voice then inquires, “so you’re basically not commenting, is

12

Available at http://www.nydailynews.com/news/world/alleged-madame-accused-supplying-princeandrew-article-1.2065505 (accessed November 30, 2015).
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that…”; her response, “I’m referring to the statement that was made,” is barely audible. Another
person questions, “is any of that true?” Ms. Maxwell then responds “C’mon guys” and walks
away.
The argument that the January 4 Statement is actionable defamation borders on frivolous.
There are not even any questions which give the “interview” context, i.e., what the reporters said
just before the camera clip begins, what “allegations” Ms. Maxwell was “responding” to.
Certainly nothing in the context of the video mentions Plaintiff or her allegations. Any
reasonable listener would understand the verbal video clip together with the heading “Ghislaine
Maxwell declines comment on allegations she is a madam” to be just that—a declination to
comment. The “statement that was made” is not even contextualized. Which statement? Made
when and to whom? Even the Complaint characterizes the verbal words as a “response” to
questions from a reporter. Even a strained reading of the allegations concerning the January 4
Statement does not demonstrate a defamatory meaning of and concerning Plaintiff, and any
claim based thereon should be dismissed.13
B.

The Complaint Does Not Allege to Whom, Where or in What Manner
the January 3 Statement was Made

It is long settled that “[f]ailure to state the particular person or persons to whom the
allegedly slanderous or libelous comments were made as well as the time and manner in which
the publications were made warrants dismissal.” Hawkins v. City of New York, No. 99 Civ.
11704 (RWS), 2005 WL 1861855, at *18 (S.D.N.Y. Aug. 4, 2005); see also Cruz, 2012 WL
4513484, at *4 (dismissing a defamation claim for failure to specifically allege the “when, where
or in what manner the statements were made”).

13

Without the January 4 Statement to the New York Daily News reporter, it is entirely unclear that this
case has any nexus to the United States, much less New York.
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In Hawkins, the Complaint generally alleged that the defendants made false
representations of fact about the plaintiff to “other supervisors of [p]laintiff with [the] NYPD.”
Id. This Court held that by not identifying the individuals to whom the statement was allegedly
made the claim was “fatally defective.” Id. Likewise, in J.P.R. Cafeteria, Inc. v. Kingsborough
Community College of City University of New York, 847 N.Y.S.2d 902 (N.Y. Sup. Ct. Aug. 21,
2007), the defendant alleged in a counterclaim that the plaintiff made libelous and slanderous
statements to employees and agents of his employer and the media. Id. at *5. Again, because
the counterclaim did not identify the particular persons to whom the defamatory comments were
made, it was dismissed. Id.; see also Cruz, 2012 WL 4513484, at *4 (dismissing a complaint
containing conclusory allegations that defendant made statements that ended up in the headlines
and quoted in the media). Here, as in Hawkins, the Complaint does not allege to whom the
January 3 Statement was made. Instead, it merely contains the general allegation that it was
“issued…to the media and public.” Compl. ¶ 30. This precedent establishes that merely
identifying a group or organization to whom the statement was published, such as “the media” or
“the NYPD” is insufficient. Thus, because the Complaint only identifies the “media and public”
as the recipient of the January 3 Statement, the pleading is insufficient.
C.

Plaintiff Has Not Properly Pled Special Damages
a.

The Alleged Defamatory Statement is Not Defamatory Per Se

Plaintiff also fails to properly establish either defamation per se or special damages. The
pleading is therefore defective. Thompson v. Bosswick, 855 F.Supp.2d 67, 77 (S.D.N.Y. 2012);
Kforce, 288 F.Supp.2d at 516. Defamation per se is limited in scope and is only applicable when
there is a direct link between “a particular profession and a particular disreputable vice of that
profession.” Id. While explaining defamation per se, this Court quoted the following passage
from Prosser and Keeton on the Law of Torts § 112, at 791 (5th ed. 1984):
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[I]t is actionable without proof of damage to say of a physician that
he is a butcher…, of an attorney that he is a shyster, of a school
teacher that he has been guilty of improper conduct as to his
pupils, of a clergyman that is the subject of scandalous rumors, of a
chauffeur that he is habitually drinking, of a merchant that his
credit is bad or that he sells adulterated goods, of a public officer
that he has accepted a bribe or has used his office for corrupt
purposes…since these things discredit [one] in his chosen calling.
The New York Court of Appeals, elaborating on this same concept, further noted that the
defamatory “statement must be made with reference to a matter of significance and importance
for [the plaintiff’s profession, trade or office], rather than a more general reflection upon the
plaintiff’s character or qualities.” Liberman v. Gelstein, 80 N.Y.2d 429, 590 (N.Y. 1992). “The
statement must be targeted at the specific standards of performance relevant to the plaintiff’s
business and must impute conduct that is ‘of a kind incompatible with the proper conduct of the
business, trade, profession or office itself.’” Thompson, 855 F.Supp.2d at 77 (quoting Pure
Power Boot Camp, Inc. v. Warrior Fitness Boot Camp, LLC, 813 F.Supp.2d 489, 550 (S.D.N.Y.
2011)).
Here, it is impossible to determine a link between the January 3 or 4 Statements and
Plaintiff’s profession, because no profession is alleged. The only reference in the Complaint to
Plaintiff’s “profession” is in paragraphs 24 and 25 where she describes incorporating the Victims
Refuse Silence, Inc. organization. Importantly, she allegedly incorporated that organization on
December 23, 2014, approximately 10 days before the January 3 Statement. Compl. ¶ 24.
Further, other than stating the intent and goals of this newly incorporated organization, she has
not described any actions taken by the organization or provided any indication that the
organization is currently operating nor detailed her “occupation” within the organization.
Given the close temporal proximity between the creation of Plaintiff’s organization and
the issuance of the Statements, it strains credulity to suggest that Ms. Maxwell even knew about
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the organization or Plaintiff’s supposed profession attendant thereto. If Ms. Maxwell had never
heard of Victims Refuse Silence—which is likely—it is equally impossible to suggest that she
directed any statements towards Plaintiff’s role therein. Even accepting Plaintiff’s allegations as
true, the January 3 Statement is at most a general reflection upon Plaintiff’s character or
qualities. More accurately, the Statement can only be characterized as a reaction to certain
specific allegations made by Plaintiff towards Ms. Maxwell. According to clear precedent set by
this Court and the New York Court of Appeals, the Statement therefore is not defamation per se.
b.

Failure to Allege Special Damages Warrants Dismissal

Because the January 3 Statement is not per se actionable even accepting the Plaintiff’s
allegations as true, the Court then must scrutinize the Complaint for allegations of special
damages. Special damages are generally considered financial or economic damages that are
“causally related to the alleged acts.” Hawkins, 2012 WL 4513484, at *19. Special damages
“must be fully and accurately stated, with sufficient particularity to identify actual losses…The
particularity requirement is strictly applied, as courts will dismiss defamation claims for failure
to allege special damages with the requisite degree of specificity.” Thai v. Cayre Group, Ltd.,
726 F.Supp.2d 323, 330 (S.D.N.Y. 2010). Plaintiff has not and cannot claim special damages as
a result of Ms. Maxwell’s alleged defamatory statements. Instead, her allegations of damages
are vague and conclusory and provide no factual basis to establish a causal connection to the
alleged defamation. See Compl. ¶ 19 (“Maxwell’s false statements have caused, and continue to
cause, Giuffre economic damage…”). This obvious pleading defect also mandates dismissal.
CONCLUSION

For the reasons stated above, the Complaint fails to state a claim for which relief
can be granted. Ms. Maxwell therefore respectfully requests that this Court dismiss the
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Complaint with prejudice. In addition, in light of Plaintiff’s failure to show any factual
basis for her claim, Ms. Maxwell requests permission to move for attorneys’ fees for the
filing of this motion and any subsequent action necessary to prevent from further
attempts by Plaintiff to direct additional unfounded and legally insufficient claims against
Ms. Maxwell.
Dated: November 30, 2015.
Respectfully submitted,

s/ Laura A. Menninger
Laura A. Menninger, Esq.
HADDON, MORGAN AND FOREMAN, P.C.
150 East 10th Avenue
Denver, CO 80203
Phone: 303.831.7364
Fax:
303.832.2628
lmenninger@hmflaw.com
Attorney for Ghislaine Maxwell

CERTIFICATE OF SERVICE
I certify that on November 30, 2015, I electronically filed this Ghislaine Maxwell’s
Memorandum of Law in Support of her Motion to Dismiss with the Clerk of Court using the
CM/ECF system which will send notification to the following:
Sigrid S. McCawley
BOIES, SCHILLER & FLEXNER, LLP
401 East Las Olas Boulevard, Ste. 1200
Ft. Lauderdale, FL 33301
smccawley@bsfllp.com
s/ Brenda Rodriguez
Brenda Rodriguez
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DECLARATION OF LAURA A. MENNINGER IN SUPPORT OF
DEFENDANT GHISLAINE MAXWELL’S MOTION TO DISMISS COMPLAINT
I, Laura A. Menninger, declare as follows:
1.

I am an attorney at law duly licensed in the State of New York and admitted to

practice in the United States District Court for the Southern District of New York. I am a
member of the law firm Haddon, Morgan and Foreman. P.C., counsel of record for Defendant
Ghislaine Maxwell (“Maxwell”) in this action. I respectfully submit this declaration in support
of Maxwell’s Motion to Dismiss the Complaint filed in this action by Plaintiff Virginia L.
Giuffre.
2.

Attached hereto as Exhibit A is a true and correct copy of the article, “Prince

Andrew and the 17-year-old Girl His Sex Offender Friend Flew to Britain to Meet Him,” Daily
Mail.Com, Mar. 2, 2011, available at http://www.dailymail.co.uk/news/article-1361039/PrinceAndrew-girl-17-sex-offender-friend-flew-Britain-meeet-him.html (last visited Nov. 30, 2015).
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3.

Attached hereto as Exhibit B is a true and correct copy of “Statement on Behalf of

Ghislaine Maxwell,” PR Hub, Mar. 9, 2011, available at http://pr.gaeatimes.com/statement-onbehalf-of-ghislaine-maxwell-42551/ (last visited Nov. 30, 2015).
4.

Attached hereto as Exhibit C is a true and correct copy of Order Denying

Petitioner’s Motion to Join Under Rule 21 and Motion to Amend Under Rule 15, Jane Doe 1

and Jane Doe 2 v. U.S.A., Case No. 08-cv-80736-KAM (S.D. Fla. Apr. 15, 2008) (Doc.
No. 324).
5.

Attached hereto as Exhibit D is a true and correct copy of Supplemental Order,

Jane Doe 1 and Jane Doe 2 v. U.S.A., Case No. 08-cv-80736-KAM (S.D. Fla. Apr. 15,
2008) (Doc. No. 325).
6.

Attached hereto as Exhibit E is a true and correct copy of “Prince Andrew

denies having relations with ‘sex slave’ girl,” The Telegraph, Jan. 3, 2015, available at
http://www.telegraph.co.uk/news/uknews/theroyalfamily/11323872/Prince-Andrewdenies-having-relations-with-sex-slave-girl.html (last visited Nov. 30, 2015).
I declare under penalty of perjury that the foregoing is true and correct. Executed
on November 30, 2015 in Denver, Colorado.

s/ Laura A. Menninger
Laura A. Menninger
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Virginia Roberts revealsshe Is 'Jane Doe 102' In Jeffrey Epsteincase
Mother-of-throespent four years as millionaire'spersonalmasseuse
She describesbeing flown across world to meet PrinceAndrew
Epsteintrained her 'as a prostitutefor him and his friends'

1heUK's specialrepresentativefor internationaltrade, the Dukeof York holdsan important
f>.:s
posttlon,requiringsoundjudgementand widespreadrespect.
But those qualitieshave been thrown into questionsince photographsof PrinceAndrewwith his
billionairefinancierfriend JeffreyEpstein,a convictedchild-sexoffenderwho wasjailed for 18
monthsfor sol!c!tlngunderageprostitutes,appearedlastweekend,
even more seriousdoubts are cast on his suitabilityafter a V10manat the centreof
Today,hO'NOver,
the Epsteincase revealedto The Mail on Sundaythat she had. as a 17-year-oldemployedby
Epstein,been llown acrossthe worldto be introducedto the Prince.
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First meeting: Prince Andrew puts hls arm• around 17-year-old Vlr9lnla, cehll'e

paid $15,000 (£9,400}. Her shocking
On one of thoseoccasionsVirginia Roberts was subsequen11y
account of her four years as Epstein's personal masseuseis supportedby court documents, an
eyewitness,photographsand flight details of Epstein's privatejets.
One picture, said to have been taken by Epstein during Andrew's first encounterWiththe girt in
March 2001 and publishedtoday by The Mai on Sunday, showsthe Prince with his arm around her
waist.
This is not the first time the Duke of York's judgment and choice of associateshave been
questioned. He appearsto relishthe company of super-richoil blllonalres from the Middle East,
North Africa and the former Soviet Union.
The peculiar sale of his former marital home to a Kazakh businessmanfor £15 million after it had
languished unsold for five years at £12 millon has never been satisfactorilyexplained.
In the recent leak of American diplomatic cables it was revealed that he had criticisedan official
corruptioninvestigationinto the huge Al-Yarnarnaharms deal betweenBritain and Saudi Arabla,
he is also saidto be closeto Salf Al-Islam Gaddafi, son of the beleagueredLibyan president.
V<1·11le
and may have had a role in the early release of Lockerbiebomber Abdelbaset Al Megrahi.
Bui ii is Andrew's friendshipwith Epstein, whom
he has known since at least 2000, and with
Epstein's confidanteGhislaine Maxwell,daughter
of the late disgrace<!newspaper baron Robert
Maxwell,that gives most concern.

While on the streets, I
slept with men for
money. I was a
paedophile's dream

He was first seen with the pair on hotiday In
Thailand,and was pictured cavortingwith
Ghislaineat a Halloweenfetishthemedparty in
Manhattan,
The photographthat appeared last weekend shows the prince strolllng through Central Park with
58--year-oldEpstein.Andrew was said to have spent four days at his New York mansion in
December,when he was joined by other distinguishedguests, includingWoody Allen, at a dinner.

II is by no means the first New York soiree Andrew has attended as Epstein's guest.
A lengthy profile of the financier In Vanity Fair magazine some years ago reported that Andrew was
a guest at a cocktail party thrown by Epstein and Maxwellpackedwith young Russianmodels.
'Some guests were horrified.' said the article's author, Vicky Ward,
It should not be forgotten that Epstein is a registered sex offender after recently completinghis
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sentencefor of!enres relatingto child prosiitution.
However,he a\'oided trial on more seriouscharges that carrieda potentiallife sentence.And no one
readingThe Mail on Surn:lay'sinte!Viewwith the womanvmo was preparedto testify againsthim can
be in any doubt of the seriousness of the charges.
Epstein, a Wall Street money manager who once counted Bill Clinton and Donald Trump among hi$

friends,becamethe subjectof an undercoverinvestigationin 2005 after the stepmotherof a 14-year
old girl claimedshe was paid $200 (£125) lo give him an 'eroticmassage'.
The subsequentFBI probe uncoveredat least 20 girls levellingsexualallegationsagainsthim
Eventually, Epstein struck a 'plea bargain' with prosecutors - a practice not permttted under British

law- under which he was allowedlo plead guilty to two relalivelyminor charges.
Police claimthat his donationsto politiciansand his 'dreamteam' of influentiallawyersdeterred
prosecutorsfrom bringing more seriouscharges of sex-trafficking.The deal certainlykept!he names
of a Jotof Epstein'sfamousfriends out of an embarrassingcourt case.
However,an unusualpart of the agreementwas Iha! Epstein'sallegedvictimswere allowedlo bring
civil proceedingsagainsthim.
He has so far made 17 out-of-courtsettlements,and somecases are ongoing.One ofthese girls
was to have been a key wilne$S for the proseculionhad the case gone to trial. She Wei$just 15
years old \M1enshe was drawn Into Epstein'sexploitativeworld in 1998.
In her civil writ againsthim,under the pseudonymJane Doe 102' she allegedthat her duties
includedbeing 'sexuallyexploitedby Epstein'sadult mate peersincludingroyalty'.
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Virginia,who hus undergone counsellingto try
to cometo te®s Withherpast,ls honestabout
her initiationinlo Epstein'sdepravedworld.
She wasa troubledteenager,whoseslender

figute, deliroto comploxion,hooitantvoico and

soulful blue eyes madeher lookyoung for he<
years.
Born in Sacramento,California,in August 1983,
Virginia spent her earlyyears on a small rllnch
on the West Coast of America.
This seeminglyidyl6cchildhoodendedwhen she
was sexuallymolestedby a man closeto her

family.

Mod Ma~ star Chllrlv:o

The fallout from thal led to her parents
temporarilysplittingup. Blamingherself.Virginia
began to get into troubleAged 11, she was sent
to live with an aunt but repeatedlyran away.

Th-rnon tookt:t f.JmQkJn•
hot m racy plunging
jump,;u!! fur magaz!m>

shoo
She'sdating fellow actor

Uvlng on the streets,she was beaten up and
slept with al least two oldef men in return for
dream; she says.
food. 'I MIS a paedophUe's

SeanPem

Three years later, she was reunited with her
family and starteda new life with her father who

music I.am coo1rof

had movedto Palm Beach.
Florida,where he was maintenancemanager at
Donald Trump's countryclub, Mar-a-Lago.

the magazroo that Kim
't>roko tlw inl•mef wl!h

Virginia got a part-ome job as a changingroom
assistant-which is where, soon after her i 5th

birthday, she met Ghislaine Maxwell,v-tio invited
her to work as Epstein'spersonal masseuse.

Kanyo Wost smms
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A oow uto:v1ro1na,MW a mother-Of-three,

In

Australia

'I was wearing my uniform- a white miniskirt

'It nas hl!lpr,4 me sava
lives, .. and !'vo loved
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Travotta defends
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and a skin-lightwhile polo top - when I was approachedby Ghislaine.'Virginia says.
'l told her I wanted10 becomea masseuseand she said she v.orkedfor a very wealthygentleman
Who was lookingfor a travel!lngmasseuse.

oowmm

rd get training and be paid well.Virginia's father gave his blessing, beleving his daughter was being
handed the opportunitylo learn a skill and lo work for a wealthyand respectableemployer,

stm ind Chris
He.mswonh shoot
scenes ainid anciont UK
tulns for up-com Ing
movie The Huntsman

He drove her to Epstein'spink mansionon the Palm Beachwaterfront- he also ovmsa nine-storey
home in New York. the city's biggestprivate residence:a 7,500-acreranchcaDedZorro· in New
Mexicoand Lillie Saint James,a p1ivate 70· acre atoll in the US Virgin Islands,
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up inmodloval attire as
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to Britainto meet him I Daily Mail Online
PrinceArrtw; and girl. 17.Whosex offeoderfriendfle<N
Virginia says: 'Ghisiainesaid l was to start immediatelyand that someonewould drive me home.
My father left and I wastold to go upstairs: She was led by anotherwomanthrough Epstein's
bedroom into a massageroomwhere he lay face down naked on a table.
He started lo interviewedVirginia. This was unconventional,but Virginia had no suspicions.
Presumably, 11hethought, this wa,; how the wealthy conducted their business.
Epstein elicitedthe informa!ionthat Virginia had been a runaway,and was no longer a virgin.
Virginia was then told to start massagingEpstein, underthe instructionsof the womanwho had
shown her in. The massageqUicklydevelopedinto a sexualencounter.
Virginia was uncomfortable,but reluctant to deny such importantpeople.'My facewas red with
embarrassment; she says.'BUI I fell under immense pressureto pleasethem.
The whole lime it was going on, they v,,,erepromisingme the v.orld,that I'd travel with Jeffrey on his
private jet ond have a well-paid profession! Afterwards, she was given two $100 bills and told to
return the nextday.
Thal was the beginningof the four years she spentwith Epstein.
Forthree oithose years, she was underFlorida'sage of consent,whichis 18.
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Troobl<td teenager: Virginia on lhe bUlk>nillre'a Zorro ranch In New Mexico In 2001

Virginia was fascinatedby his lite story: the son of a humbleNew York City park$worker,ne was a
teacher before becoming a Wall Street broker and friends with the upper echelons of the political,
financialanclacademicestablishment.
As a confusedteenager.Virginia easilyfell into the practiceof sexuallygratifyinghimfor money.

slOmpyfrilledbikinilop
and bolpants as sbo lllls
...
1M beach In t.l<lxito
ahea<lof hor arrillal
l>l>1>klnU.

He guaranteedher a minimumof $200each time she gave him what he calledan 'erotic massage.'
alwaysreceive the moneyimmediately.He wouldgive methe cash from a wad
Virginia said: 'I WOUid
he carried ina blackdl.lffelbag or an assistantpaid me.
every time Shetook the cash.
'And, becauseof the way Epsteinhad warped her sensJbilrtles.
Virginia felt even more indebtedto him, Secretly,he was also preparingher for an even more
disturbingrole.
'Basically.I was trainingto be a prostitutefor him
and his friends who sharedhis interestIn young
girls,' she says:·After abolrt two years, he started
to ask me to ·entertain·his friends.'

Epstein had trained me
to do whatever men
wanted. I told myself I
was special

It startedwhen Epsteincalled Virginia at the Palm
Beacn apartmenthe had rente<lfor her.
She recalls:'He said, ·1·vegot a good frlena and I
need you to fly lo tile islandlo
entertain him, massagehim and make him feel how you make me feet·
He didn't spell out what I had to do. He didn't have to. 'He'd trained me to do whatevera man
wanted. I was shockedbut I told myself he was sharing me around because he tiusted me and I was
special.
I was worried. but I would do anythinglo keep Jeffrey happy and lo keep my place as his number
one girl
He would keep telling mehow lucky I waswith the life I was leadingand the moneyI was maklng,It
was easy to fall into his grasp.
'The way It usually worked was I'd be sent to meet a man on the private island Jel!rey owned u1tire
Caribbean,or at his ranch in New Mexico.whichwas really Isolated.'She was 'given' to men ranging
in age from their 40s to their 60s.
They includeda well-knownbusinessman(whose pregnantwife was asleepin the next room).a
world-renowne<l scienth;t, a respected iberal politician and a foreign head of slate.

None appeared lo thinkthe arrangement was unusual. Virginia says there were many other girls in
Epstein'scircleand that she was paid extra mcney to help recruit them.

'They >'K>Uldlounge aroundthe Palm Beach house.the ranch or the island.nude or topless,'she
says. 'But l was one of the very few he trusted as "special"and chosento 'entertain" his friends:
Virginia took the sedativeXanax to detachherself from sordid reafly. 'II was an escapedrug.' she
says. 'It made me calm and helped me forget about what I had to do, I wa~ up to eight pilb a day.'
Epstein had no objection to Virginia's U$e of prescriptiondtugs, no doubt recognising that they made
her even more malleable.'l didn't want to go back to the life I'd had before'she says.
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Prince ArdeN and girl. 17,who sex offenderfriendflew to Britain to meet him I Dally Mail Online
'That made me totally obedient.' Despitethe fact
that Epsteinwas, essentially,her pimp, this lfe
now seemed normal to Virginia. 'I fen that he
and Ghislainereally cared for me,' she said.

'Ploa"" focus on my
$how'; Conan O'Brien

hits ba~k al on,, of hi$
•how writer$ who wont
on Twitter ,ant about
'•late of late night
comedy'

We'd do family things, like watch Sex And The
City and eat popcorn. 'A lot of it was very
glamorous,I met famous friends of his such as
Al Gore and HeidiKlum and NaomiCampbel.
He introducedmeas his "traveling masseuse:

Aa,on Taylor.Johnson,
24, and.S..m Taylor•
Wood, 48, hold.hands u
they to<Jehdown In
LOll<!ooah<tad.of ti!•
Avongors: Allfl Of Ultron

Some people mistookme for his daughter.
'When we were in New Yori<or Palm Beach,
Ghislaineand I would shop al day.

ptumkm,

Jeffrey bought mejewellery- diamondswere
his favourite- and wonderful furniture. He was
paying me verywell because I'd give him sex
whenever he wanted lt.'

Reality 1'lar Lauren
Stooor srn,w,, ott hor
lnerc<llbla beach body Ill
tiny black and white

She was, she says, delightedwhen Epstein
lnvtted her lo accompanyhim on a six-weektrip
ln 2001.
'He said we'd be going to Europe and North
Africa to meet architectsand InteriordecoratO!ll
because he wanted to redo his New Mexico
house.
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Sheheatedup Miami
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them': Brm,e Jenner
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I threw my arms around him and gave him a
peck on the cheek.' They flew to Paris, then
Vll'lJlni.al lwJrmother'•homvat Pam
cwms11ltng:
Spain, then i angier.
Beach In 1!198
landed,
Finally,they wentto London. 'After we
we drove straight to Ghislaine'shouse,' says
Virginia. 'I was given a smal upstairsbedroom.The followingmorning,Ghislainecamein.

he'$
'the oofYeot!Cet®d wlth' In now

dp ft\>111his loll-al
Diano Stwyor lntorvlow

'll'sklllng for sport':
Jurusle World trailer
rovoalsChfla Prall and

She waschirpy and jumped on the bed saying, "Get up, sleepyhead.You've got a big day. We've
got to go shopping.You need a dress as you're going to dance with a Prince tonight."
'She said I needed to be •smltey"and bubblybecausehe wasthe Queen'sson.

8rye11Oalas Howard
ml.ll!t stop 91>1»llealy
mod!lleddinosaur llmt',;
eallng toumt•

Ghislaineand I went to Burberry, where she bought me a £5,000 bag, and to a few other designer
stores'hhere we bought a couple of dresses,a pair of embroideredjeans and a pink singlet,
perfume and make-up.
We got back to Ghlslalne'shouse at around 4pm and I ran straight upstairsto showerand dress.

Taylor Swift's mothl>r
give,i mmlng speoe!) as

When I went downstairs,Ghlslafneand Jeffrey were In the lounge. There was a knockat the door.
Ghislaineled Andrew In and we kissedeach other on the cheek. 'Cilhislaineserved tea from a
porcelainpot and biscuits.She knew Sarah Ferguson and the~ talkedfondly about Andrew's
daughters.
Then GhislaineaskedAndrew hoWold he thought I wasand he guessed 17and they all laughed.
Ghislainemade a joke that Iwas getting too oldfor Jeffrey.
She said, "He1llOOnhave to trade her in." It was widely known that he liked young girls.' The four of
them went out to dinner and on to Tramp nlghtdub Where,she says, Andrew dancedwith her.
'After about an hour-and-a-half,we drove back to Ghislalne's.
All of us went upstairsand I askedJeffrey to snap a picture of me with the Prlnce, I wanted
somethingto show my Mom, Ghislaineand Jeffrey leftus after that, and later Andrew left.
'In the morning,Ghislainesald,"You did wel. He had fun•. We ffeWstraight back to lhe Slates.' The
Mail on Sunday has confirmedthat the tycoon'sjet fleWto Paris on March 6, 2001, continuingto
Granada, Tangier and London, before returning to New Yori<.
On the last leg.of the trip, Vlrginla was paid about $15,000 (£9,400) by Epstein, 'It was amazing
money, more than I'd ever made on a trip with him before.
He didn't say there wasany specialreason, but I felt fike I'd done everythinghe wanted. He was very
pleased.'
There is no suggesUonthat therewas any sexual I took eight pills a day to
contact betweenVirginia and Andrew, or that
Andrew knew that Epstein paid her to have sex help me forget what I had to
with his friends,

do. It made rne calm.

However,the Princemust have beenaware of
Epstein'sconvictionwnen he stayedwith him in NewYork In December.
Virginia says she met Andrew for a second time around Easter 2001 at Epstein'sManhattan
mansion.
When I got to the mansion,I was told. "Get ready. You are meeting someonein the office"-which
Is what they caled the library.Andrew was sitting there in a big leather armchair.
Ghislainehad just given him a present, a big toy that was his Spitting Image puppet 'He was smiling
ear-lo-ear. He looked like a kidwhose parentswere taking him to DisneyWorld.
A beautiful girl called Johanna SjobergWhoworked for Jeffrey was sitting on Andrew'sknee.
Ghislaineguided me over to Andrew and I think he recognisedme, though I don't know if he
rememberedmy name.
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Organiser: Ghlslalne Maxwel looks on as Andrew put hls arm around Virginia, Robert llhxwell's daughter
Invited her to work as Epstein'• P9raonal masseuse soon after her 15th birthday

We kissed on the cheek and Ghlslalne placed me on his other knee.'Johanna spoke to The Malon
Sunday three years ago about this Incident,whichtook place when she was 21.
She said: 'Ghislaine put the puppet's hand on Virginia's breast, then Andrew put his hand on my
breast. It was a great joke. Everybody laughed.' After this, Virginia was paid, by Epstein, around
$400 (£250}.'
She met Andrew forthe third and final time on Epstein's Canl>beanisland, LillieSaint James.
Virginia was neverunder the British legal age of consent'Whenshe metAndrew. She was 17 during
the first two encountersand 18 at the third,
By now. however, Epstein, had started to hint
that she was getting 'too old'for him.
But during one trip to the island, Epstein and
Ghislaine made their most astonishing
proposition, and one which repulsed her. 'They
said Jeffrey wanted me to have his child: she
says.
'They said I was part of their family and I was
beautiful,young,loyal and nurturing and would
be a great mother.
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They said I would have to sign a contract
relinquishingrights to the chlldand consenting
to Jeffrey having as many relationshipsas he
liked. In return I would have my own mansion in
Palm Beach and a large monthly payment, a
percentage of his income.'
This, finally, was a wake•up cal to Virginia and
she began to see the way in which she had
been groomed.
'It was a smack in the face,' she says. 'I finaly
reaUsedthis wasn't ever going to be a real
relationship but I knew if I refused, I'd be thrown
back on the streets. So I said, •rm too young. I
w,int to get my mElssagecredentials,then
maybe we'I do It".'
The tycoon took her at her word and, for her
19th birthday in August 2002, flew her to
Thailand where he enrolled her in a massage
course.
Shortly alter arriving there, she met an
Australian martial arts expert caled Robert.
They fell in love and, just ten days later, married
in a Buddhist ceremony.
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·1called Jeffrey and told him I'd fallen madly In
love: Virginia says. ·1was hoping he'd be
delighted. But he said, ·Have a nice fife," and hung up on me.' The couple now have two sons. aged
five and four. and a daughter who recently turned one.
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Prince Arrl'ew and girl, 17, who sex offenderfriend flewto Britain to meet him I DailyMail Online
'The first few monthsafter I marriedRobertwere the worst,' she says. 'I couldn'tbring myselfto tel
him much.No man wantsto know his wife has been traded out.
'I felt very alone. I was havingpanic attacksand seeing a psychiatristandwas on anti-depressants.
• Virginiawas beginningto put her Epsteindays behindher when, three years ago, she was phoned
by the FBI,
'They said they had found photosof me at Jeffrey'sPalm Beach house,'she says,'[Epsteinhad)
hiddencameraswatchingme the entiretime even when I was in the bathroom.I was so
embarrassed.
'I told the FBI that my true purposewas sexual.They told me everythinghe did was IllegalbecauseI
was under age.' (The age of consentin Floridais 18).
'They said that if it hadto go to trial, they'd need me becauseI'd livedwith him and that mademe a
keywitness,I was very afraid, becausehe had so muchpower, but eventuaftyI agreedto testify,
I was glad he'd finallybeen foundout. He shouldn'tbe hurting other girls. following Epstein'sarrest.
investigatorsare believedto have founda list of men's nameson his computerand askedhim
whetherthey had been'treated'to sexualencounterswith his menageof minors.
'He took the Fifth Amendment,refusingto answer,Indicatingthat if he were to answerthe question,
It couldbe incriminating.'a sourcetold The Mal on Sunday.
Epsteinstrucka deal resultingin what commentatorscharacterisedas a 'slap on the wrist' for him,
and ended up serving13 monthsof his sentence,muchof it In a liberalwork-<eleaseprogramme
LawyerBrad Edwards,who representedseveralof Epstein'sllic:llms,said; 'Ratherthan punishhim
the way they would an averageJoe, they sent a dear message!hat with enoughmoneyand power
and influence,the systemcan be bought:
Virginiawas sparedher the humliatlonof havingto go before a jury, and has kept her feelings
bottled op unt~last weekend'sphotographof AndrewwithEpsteintriggereddistressingmemories,
Virginiasays: 'I am appalled.To me, it's saying,"\Ne are abovethe law:But JeffreyIs a monster.'
nor PrinceAndrew would commenton Virginia'sstory.
Last night, nejther Epstein,GhislaineMllX\Vel
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LONDON, March 10, 2011 - Ghislaine Maxwell denies the
various allegations about her
that have appeared recently in the media. These allegations
are all entirely
false.
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It is unacceptable that letters sent by Ms Maxwell's legal
representatives to certain newspapers pointing out the trnth
and asking for
the allegations to be withdrawn have simply been ignored.
In the circumstances, Ms Maxwell is now proceeding to take
legal action against those newspapers.
"I understand newspapers need stories to sell copies. It is
well known that certain newspapers live by the adage, "why
let the truth get
in the way of a good story." However, the allegations made
against me are
abhorrent and entirely untrue and I ask that they stop," said
Ghislaine
Maxwell.
"A number of newspapers have shown a complete lack of
accuracy
in their reporting of this story and a failure to carry out the
most
elementary investigation or any real due diligence. I am now
taking action to
clear my name," she said.
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
CASE NO.:08-CV-80736-KAM
JANE DOE 1 and JANE DOE 2,
Petitioners,
vs.
UNITED STATES OF AMERICA,
Respondent.

--------------

I

ORDER DENYING PETITIONERS' MOTION TO JOIN UNDER RULE 21 AND
MOTION TO AMEND UNDER RULE 15
This cause is before the Court on Jane Doe 3 and Jane Doe 4's Con-ected Motion
Pursuant to Rule 21 for Joinder in Action ("Rule 21 Motion") (DE 280), and Jane Doe 1 and Jane
Doe 2's Protective Motion Pursuant to Rule 15 to Amend Their Pleadings to Conform to
Existing Evi<lence and to Add Jane Doe 3 and Jane Doc 4 as Petitioners ("Rule 15 Motion") (DE
311). Both motions are ripe for review. For the following reasons, the Court concludes that they
should be denied.
I. Background

This is an action by two unnamed petitioners, Jane Doe 1 and Jane Doe 2, seeking to
prosecute a claim under the Crime Victims' Rights Act (CVRA), 18 U.S.C. § 3771. (DE 1).
Generally, they allege that the respondent Government violated their rights under the CVRA by
failing to consult with them before negotiating a non-prosecution agreement with Jeffrey Epstein,
who subjected them to various sexual crimes while they were minors. (Id.). Petitioners initiated
this action in July 2008. (&).
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On December 30, 2014, two other unnamed victims, Jane Doe 3 and Jane Doe 4, moved
to join as petitioners in this action pursuant to Federal Rule of Civil Procedure 21. (DE 280).
Petitioners (Jane Doe 1 and Jane Doe 2) support the Rule 21 Motion. (Id. at 11). Jane Doe 3 and
Jane Doe 4 argue that they "have suffered the same violations of their rights under the [CVRA]
as the" Petitioners, and they "desire to join in this action to vindicate their rights as well." Qsl at
1). The Government vehemently opposes joinder under Rule 21. (DE 290). The Government
argues that Rule 15 is the proper procedural device for adding parties to an action, not Rule 21.
Qslatl).
"[O]ut of an abundance of caution," Petitioners filed a motion to amend their petition
under Rule 15, confonning the petition to the evidence and adding Jane Doe 3 and Jane Doe 4 as
petitioners. (DE 311 at 2). The Government opposes the Rule 15 Motion as well. (DE 314).
Among other things, the Government argues that amending the petition to include Jane Doe 3
and Jane Doe 4 should be denied because of their undue delay in seeking to join the proceedings,
and the undue prejudice that amendment will cause. (MJ.
After considering the parties' submissions and the proposed amended petition, the Court
finds that justice does not require amendment in this instance and exercises its discretion to deny
the amendment.
II. Discussion

"The decision whether to grant leave to amend a complaint is within the sole discretion of
the district court." Laurie v. Ala. Ct. Crim. Apps., 256 F.3d 1266, 1274 (11th Cir. 2001). "The
comi should freely give leave when justice so requires." Fed. R. Civ. P. 15(a)(2). Justice does
not require amendment in several instances, "includ[ing] undue delay, bad faith, dilatory motive
2
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on the part of the movant, ... undue prejudice to the opposing party by virtue of allowance of the
amendment, [and] futility of amendment."'

Laurie, 256 F.3d at 1274 (quoting Foman v. Davis,

3 71 U.S. 178, 182 (1962)). In addition to considering the effect of amendment on the parties, the
court must consider "the impmtance of the amendment on the proper detennination of the merits
of a dispute." 6 Wright & Miller, Fed. Prac. & Fed. P. § 1488, p. 814 (3d ed. 2010). Justice does
not require amendment where the addition of parties with duplicative claims will not materially
advance the resolution of the litigation on the merits. See Herring v. Delta Air Lines, Inc., 894
F.2d 1020, 1024 (9th Cir. 1989).

A.

Rule 21 Motion
Jane Doe 3 and Jane Doe 4' s first attempt to join in this proceeding was brought under

Rule 21. (DE 280). "If parties seek to add a party under Rule 21, courts generally use the
standard of Rule 15, governing amendments to pleadings, to determine whether to allow the
addition."

12 Wright & Miller, Fed. Prac. & Fed. P., p. 432 (3d ed. 2013); see also Galustian v.

Peter, 591 F.3d 724, 729-30 (4th Cir. 2010) (collecting cases and noting that Rule 15(a) applies
to amendments seeking to add parties); Frank v. U.S. West, Inc., 3 F.3d 1357, 1365 (10th Cir.
1993) ("A motion to add a party is governed by Fed. R. Civ. P. 15(a) .... ").
Rule 21, "Misjoinder and Non-joinder of Patties," provides the court with a tool for
correcting the "misjoinder" of parties that would otherwise result in dismissal. Fed. R. Civ. P.
21. Insofar as Rule 21 "relates to the addition of parties, it is intended to permit the bringing in
of a person, who through inadvertence, mistake or for some other reason, had not been made a
party and whose presence as a patty is later found necessary or desirable." United States v. Com.
Bank ofN. Am., 31 F.R.D. 133, 135 (S.D.N.Y. 1962) (internal quotation marks omitted).

3
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In their Rule 21 Motion, Jane Doe 3 and Jane Doe 4 do not claim that they were omitted
from this proceeding due to any "inadvertence" or "mistake" by Petitioners; rather, they seek to
join this proceeding as parties that could have been permissively joined in the original petition
under Rule 20 ("Permissive Joinder of Parties"). As courts generally use the standards of Rule
15 to evaluate such circumstances, the Court will consider the joinder issue as presented in the
Rule 15 Motion. 1 The Court will consider the arguments presented in the Rule 21 Motion as if
they are set forth in the Rule 15 Motion as well. Because the arguments are presented in the Rule
15 Motion (and because the Court is denying the Rule 15 Motion on its merits, as discussed
below), the Rule 21 Motion will be denied.
The Comt also concludes that portions of the Rule 21 Motion

and related

should be stricken from the record. Pending for this Court's consideration is a Motion

filings

for Limited Intervention filed by Alan M. Dershowitz, who seeks to intervene to "strike the
outrageous and impertinent allegations made against him and [to] request[] a show cause order to
the attorneys thal have made them." (DE 282 at 1). The Court has considered Mr. Dershowitz's
arguments, but it finds that his intervention is unnecessary as Federal Rule of Civil Procedure
12(f) empowers the Court "on its own" to "strike from a pleading an insufficient defense or any
redundant, immaterial, impertinent, or scandalous matter." Fed. R. Civ. P. 12(f).
Petitioners' Rule 21 Motion consists ofrelatively little argumentation regarding why the
Comt should permit them to join in this action: they argue that ( 1) they were sexually abused by

The Court notes that, regardless of which motion it considers, the same standard
governs the addition of parties under Rule 21 and Rule 15. See Goston v. Potter, No. 08-cv-4 78
FJS ATB, 2010 WL 4774238, at *5 (N.D.N.Y. 2010) (citing Bridgeport Music, Inc. v. Universal
Music Grp., Inc., 248 F.R.D. 408,412 (S.D.N.Y. 2008)).
1

4
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Jeffrey Epstein, and (2) the Government violated their CVRA rights by concealing the nonprosecution agreement with them. (DE 280 at 3; see id. at 7-8). However, the bulk of the Rule
21 Motion consists of copious factual details that Jane Doe 3 and Jane Doe 4 "would prove" "[i]f
allowed to join this action." (Id. at 3, 7). Specifically, Jane Doe 3 proffers that she could prove
the circumstances under which a non-party introduced her to Mr. Epstein, and how Mr. Epstein
sexually trafficked her to several high-profile non-paity individuals, "including numerous
prominent American politicians, powerful business executives, foreign presidents, a well-known
Prime Minister, and other world leaders."

ili1 at 3-6).

She names several individuals, and she

2
offers details about the type of sex acts performed and where they took place. (See id. at 5).

At this juncture in the proceedings, these lurid details are unnecessary to the
detennination of whether Jane Doe 3 and Jane Doe 4 should be permitted to join Petitioners'
claim that the Government violated their rights under the CVRA. The factual details regarding
with whom and where the Jane Does engaged in sexual activities are immaterial and impertinent
lo this central claim (i.e., that they were known victims of Mr. Epstein and the Government owed

them CVRA duties), especially considering that these details involve non-parties who are not
related to the respondent Government. These unnecessary details shall be stricken.
The original Rule 21 Motion (DE 279) shall be stricken in its entirety, as it is wholly
superseded by the "corrected" version of the Rule 21 Motion (DE 280). From the corrected Rule
21 Motion, the Court shall strike all factual details regarding Jane Doe 3 between the following
sentences: "The Government then concealed from Jane Doe #3 the existence of its NPA from

Jane Doe 4's proffer is limited to sexual acts between Mr. Epstein and herself. (See DE
280 at 7-8).
2

5
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Jane Doe #3, in violation of her rights under the CVRA" (& at 3); and 'The Government was
well aware of Jane Doe #3 when it was negotiating the NP A, as it listed her as a victim in the
attachment to the NP A" (& at 6). As none of Jane Doe 4' s factual details relate to non-parties,
the Court finds it unnecessary to strike the portion of the Rule 21 Motion related to her
circumstances. Regarding the Declaration in support of Petitioners' response to Mr.
Dershowitz's motion to intervene (DE 291-1), the Court shall strike paragraphs 4, 5, 7, 11, 13,
15, 19 through 53, and 59, as they contain impertinent details regarding non-patties. Regarding
the Declaration ofJane Doe 3 in suppo1t of the Rule 21 Motion (DE 310-1), the Court shall strike
paragraphs 7 through 12, 16, 39, and 49, as they contain impertinent details regarding nonparties. Jane Doe 3 is free to reassert these factual details through proper evidentiary proof,
should Petitioners demonstrate a good faith basis for believing that such details are pertinent to a
matter presented for the Court's consideration.
As mentioned, Mr. Dershowitz moves to intervene "for the limited purposes of moving to
strike the outrageous and impertinent allegations made against him and requesting a show cause
order to the attorneys that have made them." (DE 282 at 1). As the Court has taken it upon itself
to strike the impertinent factual details from the Rule 21 Motion and related filings, the Court
concludes that Mr. Derschowitz's intervention in this case is unnecessaiy. Accordingly, his
motion to intervene will be denied as moot. 3 Regarding whether a show cause order should

3

This also moots Mr. Dershowitz's Motion for Leave to File Supplemental Reply in
Suppmt of Motion for Limited Intervention. (DE 317). Denying Mr. Dershowitz's motion to
intervene also renders moot Petitioners' motion (DE 292) to file a sealed document supporting its
response to Mr. Dershowitz's motion. It will accordingly be denied as moot, and DE 293 (the
sealed response) will be stricken from the record.

6
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issue, the Comt finds that its action of striking the lurid details from Petitioners' submissions is
sanction enough. However, the Comt cautions that all counsel are subject to Rule 11's mandate
that all submissions be presented for a proper purpose and factual contentions have evidentiary
support, Fed. R. Civ. P. l l(b)(l) and (3), and that the Court may, on its own, strike from any
pleading "any redundant, immaterial, impertinent, or scandalous matter," Fed. R. Civ. P. 12(f).
B.

Rule 15 Motion

Between their two motions (the Rule 21 Motion and Rule 15 Motion), Jane Doe 3 and
Jane Doe 4 assert that "they desire to join in this action to vindicate their rights [under the

"
of Mr.
CVRA] as well." (DE 280 at 1). Although Petitioners already seek the invalidation
Epstein's non-prosecution agreement on behalf of all "other similarly-situated victims" (DE 189
at 1; DE 311 at 2, 12, 15, 18-19), Jane Doe 3 and Jane Doe 4 argue that they should be fellow
travelers in this pursuit, lest they "be forced to file a separate suit raising their claims" resulting
in "duplicative litigation" (DE 280 at 11). The Court finds that justice does not require adding
new parties this late in the proceedings who will raise claims that arc admittedly "duplicative" of
the claims already presented by Petitioners.
The Does' submissions demonstrate that it is entirely unnecessary for Jane Doe 3 and
Jane Doe 4 to proceed as parties in this action, rather than as fact witnesses available to offer
relevant, admissible, and non-cumulative testimony. (See, e.g., DE 280 at 2 (Jane Doe 3 and
Jane Doe 4 "are in many respects similarly situated to the cunent victims"), 9 ("The new victims
will establish at trial that the Government violated their CVRA rights in the same way as it
violated the rights of the other victims."), 10 (Jane Doe 3 and Jane Doe 4 "will simply join in
motions that the current victims were going to file in any event."), 11 (litigating Jane Doe 3 and
7
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Jane Doe 4's claims would be "duplicative"); DE 298 at 1 n.1 ("As promised ... Jane Doe No. 3
and Jane Doe No. 4 do not seek to expand the number of pleadings filed in this case. If allowed
to join this action, they would simply support the pleadings already being filed by Jane Doe No. 1
and Jane Doe No. 2."); DE 311 at 5 n.3 ("[A]ll four victims (represented by the same legal
counsel) intend to coordinate efforts and avoid duplicative pleadings."), 15 (Jane Doe 3 and Jane
Doe 4 "challenge the same secret agreement

i.e., the NPA that the Government executed with

Epstein and then concealed from the victims. This is made clear by the proposed amendment
itself, in which all four victims simply allege the same general facts.")). As the Does argue at
length in their Rule 15 Motion, Jane Doe l's original petition "specifically allege[s] that the
Govermnent was violating not only her rights but the rights of other similarly-situated victims."
(DE 311 at 2). The Court fails to see why the addition of "other similarly-situated victims" is
now necessary to "vindicate their rights as well." (DE 280 at 1).
Of course, Jane Doe 3 and Jane Doe 4 can participate in this litigated effort to vindicate
the rights of similarly situated victims

there is no requirement that the evidentiary proof

submitted in this case come only from the named parties. Petitioners point out as much, noting
that, regardless of whether this Court grants the Rule 15 Motion, "they will call Jane Doe No. 3
as a witness at any trial." (DE 311 at 17 n. 7). The necessary "participation" of Jane Doe 3 and
Jane Doe 4 in this case can be satisfied by offering their properly supported
admissible, and non-cumulative

and relevant,

testimony as needed, whether through testimony at trial

4
(see DE 280 at 9) or affidavits submitted to support the relevancy of discovery requests (see

4

The non-party Jane Does clearly understand how to submit affidavits. (See DEs 291-1,

310-1 ).
8
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id. at 10). Petitioners do not contend that Jane Doe 3 and Jane Doe 4's "participation in this
case" can only be achieved by listing them as pai1ies.
As it stands under the original petition, the merits of this case will be decided based on a
detennination of whether the Government violated the rights of Jane Doe 1, Jane Doe 2, and all
"other similarly situated victims" under the CVRA. Jane Doe 3 and Jane Doe 4 may offer
relevant, admissible, and non-cumulative evidence that advances that determination, but their
participation as listed parties is not necessary in that regard. See Herring, 894 F.2d at 1024
(District court did not abuse its discretion by denying amendment where "addition of more
plaintiffs ... would not have affected the issues underlying the grant of summary judgment."); cf.
Arthur v. Stem, 2008 WL 2620116, at *7 (S.D. Tex. 2008) (Under Rule 15, "courts have held
that leave to amend to assert a claim already at issue in [another lawsuit] should not be granted if
the same parties are involved, the same substantive claim is raised, and the same relief is
sought."). 5 And, as to Jane Doe 4 at least, adding her as a party raises unnecessary questions
6
about whether she is a proper party to this action.

Petitioners also admit that amending the petition to conform to the evidence
including references to the non-prosecution agreement itself

by

is "unnecessary" as the "existing

petition is broad enough to cover the developing evidence in this case." (DE 311). The Court

The Court expresses no opinion at this time whether any of the attestations made by
Jane Doe 3 and Jane Doe 4 in support of their motion will be relevant, admissible, and noncumulative.
5

The Government contends that Jane Doe 4 is not a true "victim" in this case because
she was not known at the time the Government negotiated the non-prosecution agreement, and
accordingly she was not entitled to notification rights under the CVRA. (See DE 290 at l 0).
Any "duplicative" litigation filed by Jane Doe 4 would necessarily raise the issue of whether she
has standing under the CVRA under these circumstances.
6

9
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agrees, and it concludes that justice does not require amending the petition this late in the
proceedings.

III. Conclusion
Accordingly, it is hereby ORDERED AND ADJUDGED as follows: the Rule 21 Motion
(DE 280) is DENIED; the Rule 15 Motion (DE 311) is DENIED; Intervenor Dershowitz's
Motion for Limited Intervention (DE 282) and Motion for Leave to File Supplemental Reply in
Support of Motion for Limited Intervention (DE 317) are DENIED AS MOOT; Petitioners'
Motion to Seal (DE 292) is DENIED AS MOOT; the following materials are hereby
STRICKEN from the record:
•

DE 279, in its entirety.

•

DE 280, all sentences between the following sentences:
"The Government then concealed from Jane Doe #3 the
existence of its NP A from Jane Doe #3, in violation of her
rights under the CVRA" (DE 280 at 3); and "The
Government was well aware of Jane Doe #3 when it was
negotiating the NP A, as it listed her as a victim in the
attachment to the NPA" (DE 280 at 6).

•

DE 291-1, paragraphs 4, 5, 7, 11, 13, 15, 19 through 53,
and 59.

•

DE 310-1, paragraphs 7 through 12, 16, 39, and 49.

•

DE 293, in its entirety.

DONE AND ORDERED in chambers at West Palm Beach, Palm Beach County,
Florida, this 6th day of April, 2015.

KENNETH A. MARRA
United States District Judge
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
CASE NO.:08-CV-80736-KAM
JANE DOE 1 and JANE DOE 2,
Petitioners,
VS.

UNITED STATES OF AMERICA,
Respondent.

SUPPLEMENTAL ORDER
This cause is before the Court on its Order Denying Petitioners' Motion to Join Under
Rule 21 and Motion to Amend Under Rule 15. (DE 324). In accordance with the pmtion of that
Order striking materials from the record (see id. at 10), the Court informs the parties of the
following: The affected docket entries (DEs 279,280, 291-1, 293, and 310-1) shall be restricted
from public access on the docket in their entities. Docket entries 279 and 293, which were
stricken in their entirety, shall remain so restricted. Regarding the docket entries of which
portions were stricken (DEs 280, 291-1, and 310-1), Petitioners may re-file those documents
omitting the stricken portions. The re-filed documents must confonn to the originally filed
documents in all respects, but with the stricken pmtions omitted.
DONE AND ORDERED in chambers at West Palm Beach, Palm Beach County,
Florida, this 7th day of April, 2015.

KENNETH A. MARRA
United States District Court
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Prince Andrew denies having relations with 'sex slave' girl
Buckingham Palace issues an unprecedented
slave' court case

statement

denying the Duke of York slept with Virgina Roberts, the girl at the centre of the 'sex

By Robe11 Mendick, and Rob Crilly in New York
10:49PM GMT03 Jan 2015

The Duke of York last night emphatically denied sleeping with the woman at the centre of an alleged sex-slave scandal.
Virginia Roberts, who was allegedly
Prince Andrew had been accused in court documents, lodged in the United States, of sexually abusing a 17-year-old girl,
Epstein.
supplied to him by friend and convicted sex oflender, Jeffrey
But in an unprecedented statement, Buckingham Palace, insisted that the claims were categorically untrue.
Duke of York had any fonn of
Following a day of bruising headlines, a spokesman for Buckingham Palace said: "It is emphatically denied that HRH The
foundation."
any
sexual contact or relationship with Virginia Roberts. The allegations made are false and without
in an attempting to ensnare him
Lawyers acting for the Duke of York have privately accused Mrs Roberts of embarking on a "speculative fishing expedition"
in the under-age sex scandal.
the US authorities to ensure Epstein
As well as accusing him of having slept with her, papers lodged by her legal team, go on to accuse the Prince oflobbying
was given a "more favourable plea" bargain following a series of sex abuse allegations against him.
charges were dropped.
In 2008, Epstein was jailed for 18 months after pleading guilty to one state charge of soliciting prostitution. Several other
him a more favourable plea
Mrs Roberts' lawyers are now seeking "documents regarding Epstein's lobbying efforts to persuade the government to give
Andrew."
Prince
by
behalf
his
on
efforts
including
arrangement and/or non-prosecution agreement,
Florida courts.
The Telegraph can disclose that lavvyers acting for the Duke of York have examined the 13-page motion submitted in the
that her lawyers do not have proof
It is understood the lawyers view the claim oflobbying as "a speculative fishing expedition". They are understood to believe
exists.
actually
claim
a
such
that lobbying was conducted by the Prince, but want to see if any paperwork that supports
On Friday Buckingham Palace took the highly unusual step of"categorically''
identi tied as Jane Doe 3 in the court documents.

denying the allegations made by the woman - who at that stage was only

The initial statement read: "Any suggestion of impropriety with under-age minors is categorically untrue."
the issue of sex. but also named the
But Palace officials last night decided to go forthcr still and 111eetthe scandal head with a state111entthat not only addressed
complainant.
and criminal defence lawyer
J\ttcmpts to shore up the Prince's reputation were helped by an interview given by /\Ian Dcrshowitz. the Harvard law professor
numerous occasions while she was a
who represented Epstein. Mr Dershowitz has also been accused by Jane Doe 3 of having ··sexual relations" with her "on
Islands"
Virgin
US
the
and
Mexico.
New
York,
New
in
planes,
minor, not only in Florida but also on private
lied about me. whid1 I know to
Mr Dcrshowitz told BBC Radio 4's Today programme the clai111sagainst hi111were false. He said: "My only feeling is il'she's
-girl.html
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an absolute certainty she has, she should not be believed about anyone else. We know she's lied about other public figures including a former prime minister
and others who she claims to have participated in sexual activities with, sol think it must be presumed all her allegations against Prince Andrew were false as
well."
Ghislaine Maxwell, the daughter of Robert Maxwell, also denied allegations that she had acted as a "madame for Epstein" and "facilitated Prince Andrew's
acts of sexual abuse". Her spokesman said: "The allegations made against Ghislaine Maxwell arc untrue.
"Miss Maxwell strongly denies allegations ofan unsavoury nature, which have appeared in the British press and elsewhere and reserves her right to seek
redress at the repetition of such old defamatory claims."
In a statement released through her lawyers to The Guardian, the alleged victim responded to the denials. "These types of aggressive attacks on me are exactly
the reason why sexual abuse victims typically remain silent," she said. "I'm not going to be bullied back into silence."
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
--------------------------------------------------X

PLAINTIFF,
V.
GHISLAINE MAXWELL,
DEFENDANT.

...............................................

VIRGINIA L. GIUFFRE,

15-cv-07433-RWS
Oral Argument Requested for January
7, 2016 at 12:00 pm

--------------------------------------------------X

DEFENDANT GHISLAINE MAXWELL’S NOTICE OF
MOTION FOR A STAY OF DISCOVERY PENDING DECISION ON
DEFENDANT’S MOTION TO DISMISS
PLEASE TAKE NOTICE THAT, upon the accompanying Memorandum of Law,
dated November 30, 2015, including Exhibit A attached hereto, and upon all prior
pleadings and proceedings in this action, other documents on file in this action, and any
oral argument of counsel, Defendant Ghislaine Maxwell (“Maxwell”) will move this
Court, before the Honorable Robert W. Sweet, at the Daniel Patrick Moynihan United
States Courthouse, 500 Pearl Street, New York, New York, Courtroom 18C, for an Order
pursuant to Federal Rule of Civil Procedure 26(c) staying discovery during the pendency
of Maxwell’s Motion to Dismiss.

Case 1:15-cv-07433-RWS Document 17 Filed 12/01/15 Page 2 of 3

Dated: November 30, 2015
Respectfully submitted,

s/ Laura A. Menninger
Laura A. Menninger
HADDON, MORGAN AND FOREMAN, P.C.
150 East 10th Avenue
Denver, CO 80203
Phone: 303.831.7364
Fax:
303.832.2628
lmenninger@hmflaw.com
Attorneys for Ghislaine Maxwell
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CERTIFICATE OF SERVICE
I certify that on November 30, 2015, I electronically filed this DEFENDANT
GHISLAINE MAXWELL’S NOTICE OF MOTION FOR A STAY OF DISCOVERY
PENDING DECISION ON DEFENDANT’S MOTION TO DISMISS with the Clerk of
Court using the CM/ECF system which will send notification to the following:
Sigrid S. McCawley
BOIES, SCHILLER & FLEXNER, LLP
401 East Las Olas Boulevard, Ste. 1200
Ft. Lauderdale, FL 33301
smccawley@bsfllp.com

s/ Brenda Rodriguez
Brenda Rodriguez
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United States District Court
Southern District of New York
Virginia L. Giuffre,
Plaintiff,

Case No.: 15-cv-07433-RWS

v.
Ghislaine Maxwell,
Defendant.
________________________________/
PLAINTIFF’S FIRST REQUEST FOR PRODUCTION OF
DOCUMENTS TO DEFENDANT GHISLAINE MAXWELL
Plaintiff, by and through her undersigned counsel, hereby propounds Plaintiff’s First
Request for Production of Documents pursuant to Rules 26 and 34 of the Federal Rules of Civil
Procedure to the Defendant Ghislaine Maxwell. The responses are due at the offices of Boies,
Schiller & Flexner LLP, 401 East Las Olas Boulevard, Suite 1200, Fort Lauderdale, Florida
33301, within thirty (30) days of service hereof.
DEFINITIONS
Wherever they hereafter appear the following words and phrases have the following
meanings:
1.

“Agent” shall mean any agent, employee, officer, director, attorney, independent

contractor or any other person acting, or purporting to act, at the discretion of or on behalf of
another.
2.

“Correspondence” or “communication” shall mean all written or verbal

communications, by any and all methods, including without limitation, letters, memoranda,
and/or electronic mail, by which information, in whatever form, is stored, transmitted or
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received; and, includes every manner or means of disclosure, transfer or exchange, and every
disclosure, transfer or exchange of information whether orally or by document or otherwise,
face-to-face, by telephone, telecopies, e-mail, text, modem transmission, computer generated
message, mail, personal delivery or otherwise.
3.

“Defendant” shall mean the defendant Ghislaine Maxwell and her employees,

representatives or agents.
4.

“Document” shall mean all written and graphic matter, however produced or

reproduced, and each and every thing from which information can be processed, transcribed,
transmitted, restored, recorded, or memorialized in any way, by any means, regardless of
technology or form. It includes, without limitation, correspondence, memoranda, notes,
notations, diaries, papers, books, accounts, newspaper and magazine articles, advertisements,
photographs, videos, notebooks, ledgers, letters, telegrams, cables, telex messages, facsimiles,
contracts, offers, agreements, reports, objects, tangible things, work papers, transcripts, minutes,
reports and recordings of telephone or other conversations or communications, or of interviews
or conferences, or of other meetings, occurrences or transactions, affidavits, statements,
summaries, opinions, tests, experiments, analysis, evaluations, journals, balance sheets, income
statements, statistical records, desk calendars, appointment books, lists, tabulations, sound
recordings, data processing input or output, microfilms, checks, statements, receipts, summaries,
computer printouts, computer programs, text messages, e-mails, information kept in computer
hard drives, other computer drives of any kind, computer tape back-up, CD-ROM, other
computer disks of any kind, teletypes, telecopies, invoices, worksheets, printed matter of every
kind and description, graphic and oral records and representations of any kind, and electronic
“writings” and “recordings” as set forth in the Federal Rules of Evidence, including but not
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limited to, originals or copies where originals are not available. Any document with any marks
such as initials, comments or notations of any kind of not deemed to be identical with one
without such marks and is produced as a separate document. Where there is any question about
whether a tangible item otherwise described in these requests falls within the definition of
“document” such tangible item shall be produced.
5.

“Employee” includes a past or present officer, director, agent or servant, including

any attorney (associate or partner) or paralegal.
6.

“Including” means including without limitations.

7.

“Jeffrey Epstein” includes Jeffrey Epstein and any entities owned or controlled by

Jeffrey Epstein, any employee, agent, attorney, consultant, or representative of Jeffrey Epstein.
8.

“Person(s)” includes natural persons, proprietorships, governmental agencies,

corporations, partnerships, trusts, joint ventures, groups, associations, organizations or any other
legal or business entity.
9.

“You” or “Your” hereinafter means Ghislaine Maxwell and any employee, agent,

attorney, consultant, related entities or other representative of Ghislaine Maxwell.
INSTRUCTIONS
1.

Unless indicated otherwise, the Relevant Period for this Request is from July

1999 to the present. A Document should be considered to be within the relevant time frame if it
refers or relates to communications, meetings or other events or documents that occurred or were
created within that time frame, regardless of the date of creation of the responsive Document.
2.

This Request calls for the production of all responsive Documents in your

possession, custody or control without regard to the physical location of such documents.
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3.

If any Document requested was in any defendant’s possession or control, but is no

longer in its possession or control, state what disposition was made of said Document, the reason
for such disposition, and the date of such disposition.
4.

For the purposes of reading, interpreting, or construing the scope of these

requests, the terms used shall be given their most expansive and inclusive interpretation. This
includes, without limitation the following:

5.

a)

Wherever appropriate herein, the singular form of a word shall be
interpreted as plural and vice versa.

b)

“And” as well as “or” shall be construed either disjunctively or
conjunctively as necessary to bring within the scope hereof any
information (as defined herein) which might otherwise be construed to be
outside the scope of this discovery request.

c)

“Any” shall be understood to include and encompass “all” and vice versa.

d)

Wherever appropriate herein, the masculine form of a word shall be
interpreted as feminine and vice versa.

e)

“Including” shall mean “including without limitation.”

If you are unable to answer or respond fully to any document request, answer or

respond to the extent possible and specify the reasons for your inability to answer or respond in
full. If the recipient has no documents responsive to a particular Request, the recipient shall so
state.
6.

Unless instructed otherwise, each Request shall be construed independently and

not by reference to any other Request for the purpose of limitation.
7.

The words “relate,” “relating,” “relates,” or any other derivative thereof, as used

herein includes concerning, referring to, responding to, relating to, pertaining to, connected with,
comprising, memorializing, evidencing, commenting on, regarding, discussing, showing,
describing, reflecting, analyzing or constituting.
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8.

“Identify” means, with respect to any “person,” or any reference to the “identity”

of any “person,” to provide the name, home address, telephone number, business name, business
address, business telephone number and a description of each such person’s connection with the
events in question.
9.

“Identify” means, with respect to any “document,” or any reference to stating the

“identification” of any “document,” provide the title and date of each such document, the name
and address of the party or parties responsible for the preparation of each such document, the
name and address of the party who requested or required the preparation and on whose behalf it
was prepared, the name and address of the recipient or recipients to each such document and the
present location of any and all copies of each such document, and the names and addresses of all
persons who have custody or control of each such document or copies thereof.
10.

In producing Documents, if the original of any Document cannot be located, a

copy shall be produced in lieu thereof, and shall be legible and bound or stapled in the same
manner as the original.
11.

Any copy of a Document that is not identical shall be considered a separate

document.
12.

If any requested Document cannot be produced in full, produce the Document to

the extent possible, specifying each reason for your inability to produce the remainder of the
Document stating whatever information, knowledge or belief which you have concerning the
portion not produced.
13.

If any Document requested was at any one time in existence but are no longer in

existence, then so state, specifying for each Document (a) the type of document; (b) the types of
information contained thereon; (c) the date upon which it ceased to exist; (d) the circumstances
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under which it ceased to exist; (e) the identity of all person having knowledge of the
circumstances under which it ceased to exist; and (f) the identity of all persons having
knowledge or who had knowledge of the contents thereof and each individual’s address.
14.

All Documents shall be produced in the same order as they are kept or maintained

by you in the ordinary course of business.
15.

You are requested to produce all drafts and notes, whether typed, handwritten or

otherwise, made or prepared in connection with the requested Documents, whether or not used.
16.

Documents attached to each other shall not be separated.

17.

Documents shall be produced in such fashion as to identify the department,

branch or office in whose possession they were located and, where applicable, the natural person
in whose possession they were found, and business address of each Document’s custodian(s).
18.

If any Document responsive to the request is withheld, in all or part, based upon

any claim of privilege or protection, whether based on statute or otherwise, state separately for
each Document, in addition to any other information requested: (a) the specific request which
calls for the production; (b) the nature of the privilege claimed; (c) its date; (d) the name and
address of each author; (e) the name and address of each of the addresses and/or individual to
whom the Document was distributed, if any; (f) the title (or position) of its author; (g) type of
tangible object, e.g., letter, memorandum, telegram, chart, report, recording, disk, etc.; (h) its title
and subject matter (without revealing the information as to which the privilege is claimed); (i)
with sufficient specificity to permit the Court to make full determination as to whether the claim
of privilege is valid, each and every fact or basis on which you claim such privilege; and (j)
whether the document contained an attachment and to the extent you are claiming a privilege as
to the attachment, a separate log entry addressing that privilege claim.
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19.

If any Document requested herein is withheld, in all or part, based on a claim that

such Document constitutes attorney work product, provide all of the information described in
Instruction No. 19 and also identify the litigation in connection with which the Document and the
information it contains was obtained and/or prepared.
20.

Plaintiff does not seek and does not require the production of multiple copies of

identical Documents.
21.

This Request is deemed to be continuing. If, after producing these Documents,

you obtain or become aware of any further information, Documents, things, or information
responsive to this Request, you are required to so state by supplementing your responses and
producing such additional Documents to Plaintiff.
DOCUMENTS REQUESTED

DOCUMENT REQUEST NO. 1
All documents relating to communications with Jeffrey Epstein from 1999 – present.
DOCUMENT REQUEST NO. 2
All documents relating to communications with Virginia Roberts Giuffre from 1999 – present.
DOCUMENT REQUEST NO. 3
All documents relating to communications with Andrew Albert Christian Edward, Duke of York
(a.k.a. Prince Andrew) from 1999 – present.
DOCUMENT REQUEST NO. 4
All documents relating to communications between you and Jeffrey Epstein regarding any
female under the age of 18 from the period of 1999 – present.
DOCUMENT REQUEST NO. 5
All documents relating to massages, including but not limited to any documents reflecting
recruiting or hiring masseuses, advertising for masseuses, flyers created for distribution at high
schools or colleges, and records reflecting e-mails or calls to individuals relating to massages.
7
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DOCUMENT REQUEST NO. 6
All documents relating to communications with any of the following individuals from 1999 –
present: Emmy Taylor, Sarah Kellen, Eva Dubin, Glen Dubin, Jean Luc Brunel, and Nadia
Marcinkova.
DOCUMENT REQUEST NO. 7
All video tapes, audio tapes, photographs or any other print or electronic media relating to
females under the age of 18 from the period of 1999 – present.
DOCUMENT REQUEST NO. 8
All documents relating to your travel from the period of 1999 – present, including but not limited
to, any travel on Jeffrey Epstein’s planes, commercial flights, helicopters, passport records,
records indicating passengers traveling with you, hotel records, and credit card receipts.
DOCUMENT REQUEST NO. 9
All documents identifying passengers, manifests, or flight plans for any helicopter or plane ever
owned or controlled by you or Jeffrey Epstein or any associated entity from 1999 – present.
DOCUMENT REQUEST NO. 10
All documents relating to payments made from Jeffrey Epstein or any related entity to you from
1999 – present, including payments for work performed, gifts, real estate purchases, living
expenses, and payments to your charitable endeavors including the TerraMar project.
DOCUMENT REQUEST NO. 11
All documents relating to or describing any work you performed with Jeffrey Epstein, or any
affiliated entity from 1999 –present.
DOCUMENT REQUEST NO. 12
All confidentiality agreements between you and Jeffrey Epstein or any entity to which he is
related or involved or such agreements which are or were in your possession or control related to
any other employee of Jeffrey Epstein, or any associated entity.
DOCUMENT REQUEST NO. 13
All documents from you, your attorneys or agents to any law enforcement entity, or from any
law enforcement entity to you or any of your representatives, related to any cooperation,
potential charge, immunity or deferred prosecution, or which relates to suspected or known
criminal activity.
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DOCUMENT REQUEST NO. 14
All documents relating to travel of any female under the age of 18 from the period of 1999 –
present.
DOCUMENT REQUEST NO. 15
All video tapes, audio tapes, photographs or any other print or electronic media taken at a time
when you were in Jeffrey Esptein’s company or inside any of his residences or aircraft.
DOCUMENT REQUEST NO. 16
All computers, hard drives or copies thereof for all computers in operation between 1999 –
2002.
DOCUMENT REQUEST NO. 17
All documents relating to communications with you and Ross Gow from 2005 – present.
DOCUMENT REQUEST NO. 18
All video tapes, audio tapes, photographs or any other print or electronic media relating to
Virginia Roberts Guiffre.
DOCUMENT REQUEST NO. 19
All documents relating to your deposition scheduled in the matter of Jane Doe v. Epstein, 0880893, United States Southern District of Florida.
DOCUMENT REQUEST NO. 20
All documents relating to any credit cards used that were paid for by Jeffrey Epstein or any
related entity from 1999 – present.
DOCUMENT REQUEST NO. 21
All telephone records associated with you, including cell phone records from 1999 – present.
DOCUMENT REQUEST NO. 22
All documents relating to calendars, schedules or appointments for you from 1999 – present.
DOCUMENT REQUEST NO. 23
All documents relating to calendars, schedules or appointments for Jeffrey Epstein from 1999present.
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DOCUMENT REQUEST NO. 24
All documents relating to contact lists, phone lists or address books for you or Jeffrey Epstein
from 1999 – present.
DOCUMENT REQUEST NO. 25
All documents relating to any hospital records for Virginia Roberts Guiffre.
DOCUMENT REQUEST NO. 26
All documents relating to any passport or license for Virginia Roberts Guiffre.
DOCUMENT REQUEST NO. 27
All documents relating to any gifts or monetary payments provided to Virginia Roberts Guiffre
by you, Jeffrey Epstein or any related entity.
DOCUMENT REQUEST NO. 28
All documents relating to Virginia Robert’s employment or work as an independent contractor
with you, Jeffrey Epstein or any related entity.
DOCUMENT REQUEST NO. 29
All documents identifying any individuals to whom Virginia Roberts provided a massage.
DOCUMENT REQUEST NO. 30
All documents relating to any employee lists or records associated with you, Jeffrey Epstein or
any related entity.
DOCUMENT REQUEST NO. 31
All documents relating to Victoria Secret, models or actresses, who were ever in the presence of
you or Jeffrey Epstein or Virginia Roberts between 1999 and 2005.
DOCUMENT REQUEST NO. 32
All documents related to communications with or interaction with Alan Dershowitz from 1999 to
present.
DOCUMENT REQUEST NO. 33
All travel records between 1999 and the present reflecting your presence in: (a) Palm Beach,
Florida or immediately surrounding areas; (b) 9 E. 71st Street, New York, NY 10021; (c) New
Mexico; (d) U.S. Virgin Islands; (e) any jet or aircraft owned or controlled by Jeffrey Epstein.
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DOCUMENT REQUEST NO. 34
All documents reflecting your ownership or control of property in London between the years
1999 and 2002.
DOCUMENT REQUEST NO. 35
All documents reflecting your or Jeffrey Epstein’s membership or visits to the Mar-a-Lago Club
in Palm Beach Florida between the years 1999 and 2002.
DOCUMENT REQUEST NO. 36
All documents you rely upon to establish that (a) Giuffre’s sworn allegations “against Ghislaine
Maxwell are untrue.” (b) the allegations have been “shown to be untrue.”; and (c) Giuffre’s
“claims are obvious lies.”
DOCUMENT REQUEST NO. 37
All documents reflecting communications you have had with Bill or Hillary Clinton (or persons
acting on their behalf), including all communications regarding your attendance at Chelsea’s
Clinton’s wedding ceremony in 2010.
DOCUMENT REQUEST NO. 38
All documents reflecting contact with you by any law enforcement or police agency, including
any contact by the FBI, Palm Beach Police Department, or West Palm Beach Police Department.
DOCUMENT REQUEST NO. 39
All documents reflecting training to fly a helicopter or experience flying a helicopter, including
any records concerning your operation of a helicopter in the U.S. Virgin Islands.
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Dated: October 27, 2015
By: /s/ David Boies
David Boies
Boies Schiller & Flexner LLP
333 Main Street
Armonk, NY 10504
/s/ Sigrid McCawley
Sigrid McCawley
(Pro Hac Vice Pending)
Boies Schiller & Flexner LLP
401 E. Las Olas Blvd., Suite 1200
Ft. Lauderdale, FL 33301
(954) 356-0011
Ellen Brockman
Boies Schiller & Flexner LLP
575 Lexington Ave
New York, New York 10022
(212) 446-2300
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 27th day of October, 2015, I served the attached
document PLAINTIFF’S FIRST REQUEST FOR PRODUCTION OF DOCUMENTS TO DEFENDANT GHISLAINE
MAXWELL via Email to the following counsel of record.

Laura A. Menninger, Esq.
HADDON, MORGAN & FOREMAN, P.C.
150 East 10th Avenue
Denver, Colorado 80203
Tel: (303) 831-7364
Fax: (303) 832-2628
Email: lmenninger@hmflaw.com

/s/ Sigrid S. McCawley
Sigrid S. McCawley
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
--------------------------------------------------X

PLAINTIFF,
V.
GHISLAINE MAXWELL,
DEFENDANT.

--------------------------------------------------X

...............................................

VIRGINIA L. GIUFFRE,

15-cv-07433-RWS

MEMORANDUM OF LAW IN SUPPORT OF MOTION FOR A STAY OF
DISCOVERY PENDING DECISION ON DEFENDANT’S MOTION TO DISMISS
Defendant Ghislaine Maxwell, through her attorney Laura A. Menninger of the law firm
Haddon, Morgan and Foreman, P.C., hereby respectfully submits this Memorandum of Law in
support of her Motion to Stay Discovery during the pendency of her Motion to Dismiss.
LEGAL STANDARD
Rule 26(c) of the Federal Rules of Civil Procedure grants courts broad discretion to stay
discovery “for good cause shown.” Spencer Trask Software and Info. Servs., LLC v. RPost Int’l
Ltd., 206 F.R.D. 367, 368 (S.D.N.Y 2002). Good cause may be shown where a party (1) has
filed a dispositive motion; (2) the stay is for a short period of time; and (3) the opposing party
will not be prejudiced by the stay. Id. Additional factors courts may consider are breadth of
discovery sought and the burden of responding to it as well as the strength of the dispositive
motion forming the basis for the stay application. Id.

ARGUMENT
I.

Ms. Maxwell’s Motion to Dismiss Provides “Good Cause” to Stay Discovery
A.

The Pending Motion Cites Multiple, Independent Grounds for Dismissal

A stay of discovery is particularly appropriate where, as here, a pending motion to
dismiss has “substantial arguments for dismissal of many, if not all, of the claims asserted.”
Spinelli v. National Football League, No. 13-cv-7398 (RWS), 2015 WL 7302266, at *2
(S.D.N.Y. Nov. 17, 2015) (Sweet, J.). Here, Plaintiff’s Complaint consists of a single
defamation claim. In her motion to dismiss, Ms. Maxwell offers multiple grounds for dismissal
of the entire action, none of which are “unfounded in the law.” Johnson v. New York Univ. Sch.
of Educ., 205 F.R.D. 433, 434 (S.D.N.Y. 2002). Ms. Maxwell respectfully refers the Court to
her Memorandum of Law in Support of Motion to Dismiss wherein she argues as grounds for
dismissal both that the Complaint has various pleading deficiencies and that the alleged
defamatory statements are protected by not one, but two, applicable privileges. Courts in this
district have stayed discovery under similar circumstances. See e.g., Integrated Sys. and Power,
Inc. v. Honeywell Int’l, Inc., No. 09 CV 5874 (RPP), 2009 WL 2777076, at *1 (S.D.N.Y. Sept. 1,
2009) (“granting a stay upon noting that [defendant] has put forth in its motion multiple,
independent arguments for dismissal…”).
While the Court will ultimately decide the merits of Ms. Maxwell’s motion, the presence
of multiple, independent grounds for dismissal, warrants a stay of discovery.
B.

The Requested Stay is for a Short Period of Time

Pursuant to Rule 6.1(b) of the Local Rules of this Court, briefing on the Motion to
Dismiss is scheduled to be completed on Monday, December 28. Accordingly, any delay in the
commencement of discovery will last for the time it takes the Court to rule on the Motion to
Dismiss. Such a short stay is unlikely to prejudice the Plaintiff. See id. When balanced against
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the breadth of discovery required in this case, as detailed below, considerations of judicial
efficiency weigh in favor of a stay. Id. (granting a stay upon noting that doing so “could avoid
the need for costly and time-consuming discovery”).
C.

The Nature of the Complaint Necessarily Calls for a Wide-Breadth of
Discovery

The allegations in the Complaint raise factual questions that stretch across multiple
decades, from as early as 1999 to the present, and involve hundreds of individuals. Compl. ¶ 9.
Discovery, therefore, necessarily will be burdensome. Lengthy discovery is inherent in
defamation actions because it is well-settled that in any such claim, “truth is an absolute,
unqualified defense.” Jewell v. NYP Holdings, Inc., 23 F. Supp.2d 348, 366 (S.D.N.Y. 1998).
Here, because the alleged defamatory statements consist of Ms. Maxwell’s denial of the multiple,
and complex allegations levied against her by the Plaintiff concerning events that allegedly
occurred 17 years ago, a wide breadth of discovery will be needed to address the veracity of each
allegation. The sheer number of depositions that will be required alone will be a tremendous
burden on the parties’ resources. This Court has granted a stay of discovery in a recent case
involving similarly complex factual questions. Spinelli, 2015 WL 7302266, at *2.
Plaintiff’s Rule 26 disclosures and First Request for Production of Documents to
Defendant Ghislaine Maxwell amply illustrate this point. In her Rule 26 disclosures, Plaintiff
lists as potential witnesses 94 individuals and four categories of people, such as “all staff at the
Mar-a-Largo Club during 1999.” As to the 94 individuals, she provides one phone number for
one witness and counsel’s contact information for two witnesses and the two parties. The
remaining 89 individuals’ addresses and phone numbers are “unknown at this time.”
In her First Request for Production of Documents, Plaintiff seeks records from the
“period of July 1999 to the present” of broad categories such as:
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All documents relating to your travel from the period 1999 – present,” (No. 8);



All computers, hard drives or copies thereof for all computers in operation
between 1999 – 2002,” (No. 16);



All telephone records associated with you, including cell phone records from
1999 – present.” (No. 21);



All documents relating to calendars, schedules or appointments for you from 1999
– present,” (No. 22).

See Motion for Stay, Ex. A. Given the strength of Ms. Maxwell’s Motion to Dismiss, the burden
of responding to such expansive requests is unjustifiable.
II.

In the Alternative, Ms. Maxwell Requests Additional Time to Respond to Plaintiff’s
Discovery Requests.
In the alternative, if this Court declines to grant an order staying discovery, for the same

reasons stated above, Ms. Maxwell respectfully requests additional time within which to respond
and/or object to Plaintiff’s First Request for Production of Documents to Defendant Ghislaine
Maxwell, served on October 27, 2015. The original date by which Ms. Maxwell was to respond
to Plaintiff’s First Request for Production is today, November 30, 2015. Ms. Maxwell has not
made any previous requests for an extension of this deadline. Counsel for the Plaintiff has
neither consented nor refused consent to this request. Finally, this extension will not affect any
other scheduled dates.
CONCLUSION
As detailed above, good cause exists to justify a stay of discovery pending Ms.
Maxwell’s motion to dismiss. The motion is dispositive and well founded in law, the stay is of
short duration, and the expected discovery is broad and burdensome. For these reasons, Ms.
Maxwell respectfully requests that this Court stay discovery in this action until this Court reaches
its decision on the motion to dismiss, or in the alternative, that Ms. Maxwell be granted
additional time to respond and/or object to Plaintiff’s First Request for Production.
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Dated: November 30, 2015.
Respectfully submitted,

s/ Laura A. Menninger
Laura A. Menninger (LM-1374)
HADDON, MORGAN AND FOREMAN, P.C.
150 East 10th Avenue
Denver, CO 80203
Phone: 303.831.7364
Fax:
303.832.2628
lmenninger@hmflaw.com
Attorney for Ghislaine Maxwell

CERTIFICATE OF SERVICE
I certify that on November 30, 2015, I electronically filed this Motion for a Stay of
Discovery Pending Decision on Defendant’s Motion to Dismiss with the Clerk of Court using the
CM/ECF system which will send notification to the following:
Sigrid S. McCawley
BOIES, SCHILLER & FLEXNER, LLP
401 East Las Olas Boulevard, Ste. 1200
Ft. Lauderdale, FL 33301
smccawley@bsfllp.com
s/ Brenda Rodriguez
Brenda Rodriguez

5

Case 1:15-cv-07433-RWS Document 20 Filed 12/10/15 Page 1 of 26

United States District Court
Southern District of New York
Virginia L. Giuffre,
Plaintiff,

Case No.: 15-cv-07433-RWS

v.
Ghislaine Maxwell,
Defendant.
________________________________/
PLAINTIFF’S OPPOSITION TO DEFENDANT’S MOTION TO STAY
BOIES, SCHILLER & FLEXNER LLP
Sigrid McCawley (Pro Hac Vice)
Boies, Schiller & Flexner LLP
401 E. Las Olas Blvd., Suite 1200
Ft. Lauderdale, FL 33301
(954) 356-0011
David Boies
Boies, Schiller & Flexner LLP
333 Main Street
Armonk, NY 10504
Ellen Brockman
Boies, Schiller & Flexner LLP
575 Lexington Ave
New York, New York 10022
(212) 446-2300
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Plaintiff, Virginia L. Giuffre, by and through her undersigned counsel, hereby files this
Opposition to Defendant’s Motion to Stay, and in support thereof, states as follows:
I.

BACKGROUND
This is a single-count defamation case, turning on whether Defendant defamed Ms.

Giuffre by calling her a liar when Ms. Giuffre publicly reported the sexual abuse she suffered as
a minor child. Ms. Giuffre has propounded narrowly tailored discovery that goes to the heart of
the defamation, but rather than respond, Defendant has moved for a stay of all discovery pending
her Motion to Dismiss.
Defendant’s public, defamatory attack on Ms. Giuffre is an unabashed effort to bully this
sexual assault victim into silence. This is an old story. Defendant is calling Ms. Giuffre a “liar”
to deflect attention from her own conduct. Defendant’s main argument is that discovery should
be stayed because Defendant will be successful on her Motion to Dismiss as her defamatory
statements are protected by certain qualified privileges. The case law is clear that the qualified
privileges do not apply if a speaker deliberately published a false defamatory statement or if the
statements are outside the scope of the qualified privilege because their purpose was to bully,
harass, and intimidate. Ms. Giuffre is entitled to discovery to prove that not only were the
Defendant’s defamatory statements false, but also that she knew they were false.
The publicly-available information convincingly proves that Defendant’s statement that
she was not involved in the abuse of Ms. Giuffre is false. Overwhelming evidence – including
documents, witness testimony, and even photographs of Defendant - not only clearly corroborate
Ms. Giuffre’s report of the sex abuse, but also, importantly, show Defendant’s deep and
persistent participation. And obviously, because Defendant herself was helping orchestrate the

1
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sexual abuse of Ms. Giuffre, her statements attacking Ms. Giuffre were not negligently uttered
but deliberately made.
The evidence begins with the fact that the Federal Bureau of Investigation (FBI) and the
U.S. Attorney’s Office for the Southern District of Florida identified Ms. Giuffre as a sexual
assault victim of Jeffrey Epstein. See Declaration of Sigrid McCawley at Exhibit 1,
Government’s September 9, 2008 Victim Notification Letter. Indeed, Epstein entered into a nonprosecution agreement with the federal authorities obligating him to pay restitution for his crimes
against Ms. Giuffre. That agreement also protected any “co-conspirators” from prosecution.
The remaining question, then, is whether the Defendant was involved in this sexual
abuse. Again, publicly-available evidence (well known to Defendant) reveals that she was at the
heart of Epstein’s sex trafficking. Defendant cannot dispute that she recruited Ms. Giuffre at the
young age of fifteen (15) to come “massage” Jeffrey Epstein at his Palm Beach mansion.
Publicly available flight logs from convicted pedophile1 Jeffrey Epstein’s private jets show the
Defendant flying close to 360 times and at least 20 of those fights were with Jeffrey Epstein and
Ms. Giuffre, when she was a minor child2. See Decl. of Sigrid McCawley at Composite Exhibit
2, Flight Logs from Jeffrey Epstein’s Plane.3
While the Defendant attempts to argue that this victim’s claims are unbelievable because
she is accusing prominent and wealthy people of sexual abuse, the Defendant provides no
explanation for why she had Ms. Giuffre, who was a minor child at the time, in the Defendant’s
1

Jeffrey Epstein’s criminal case numbers were 2006-cf-009454AXXXMB and 2008-cf009381AXXXMB.
2

Over 30 underage victims of Jeffrey Epstein gave statements to the Palm Beach police during their
investigations. One female stated she was recruited to come to Jeffrey Epstein’s home by Ghislaine
Maxwell. See Decl. of Sigrid McCawley at Composite Exhibit 5, Palm Beach Police Reports dated
March 14, 2005 and July 28, 2006.
3

Only a fraction of Jeffrey Epstein’s private jet flight logs are publically available making these numbers
simply a snapshot of the actual flights.
2
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London home, late at night with Prince Andrew’s arm wrapped around her bare waist – all
shown with the Defendant smiling in the background. Despite the photographic evidence
corroborating Ms. Giuffre’s account, Defendant is quick to publicly denounce Ms. Giuffre – a
liar. See Decl. of Sigrid McCawley at Exhibit 3 (picture of Prince Andrew, Ghislaine Maxwell
and Virginia Roberts Giuffre 17 years old at the time of the picture); see also Decl. of Sigrid
McCawley at Exhibit 4, Alfredo Rodriguez July 29, 2009 Dep. Tr. at 200 - 202 (testimony
regarding the close connection between Defendant Maxwell, Prince Andrew and Jeffrey
Epstein).
During the investigation of Jeffrey Epstein, certain household staff were deposed.
Alfredo Rodriguez, who was Jeffrey Epstein’s household manager, testified that the Defendant
frequently stayed in Jeffrey Epstein’s home and assisted with bringing in young girls to act as
“masseuses” for Jeffrey Epstein.
Q. “Okay. Going back to where we started here was, does Ghislaine Maxwell have
knowledge of the girls that would come over to Jeffrey Epstein’s house that are in
roughly the same age group as C. and T. (minor children) and to have a good time as
you put it?
A. Yes.
Q. And what was her involvement and/or knowledge about that?
A. She knew what was going on.”
See Decl. of Sigrid McCawley at Exhibit 4, Alfredo Rodriguez July 29, 2009 Dep. Tr. at 176177. See also Decl. of Sigrid McCawley at Exhibit 4, Alfredo Rodriguez July 29, 2009 Depo Tr.
at 96-101 (noting that high school age girls come to the home where Jeffrey Epstein and Ms.
Maxwell reside). Juan Alessi, another household employee, also testified that young girls were
regularly present at Jeffrey Epstein’s home where Ghislaine Maxwell resides. See Decl. of
Sigrid McCawley at Exhibit 6, Juan Alessi September 8, 2009 Dep. Tr. at 10-18, 21-23.
Specifically, Juan Alessi informed the Palm Beach Police Detective as follows: “Alessi stated
that towards the end of his employment, the masseuses were younger and younger. When asked
3

Case 1:15-cv-07433-RWS Document 20 Filed 12/10/15 Page 9 of 26

how young, Mr. Alessi stated they appeared to be sixteen or seventeen years of age at most.”
(emphasis added.) See Decl. of Sigrid McCawley at Composite Exhibit 5, Palm Beach Police
Incident Report at p. 57.
On November 21, 2005, the Palm Beach Police Department took a sworn statement from
house employee Juan Alessi in which he revealed that girls would come over to give “massages”
and he observed Ms. Maxwell going upstairs in the direction of the bedroom quarters. See Decl.
of Sigrid McCawley at Exhibit 7, November 21, 2005 Sworn Statement at 10. He also testified
that after the massages, he would clean up sex toys that were kept in “Ms. Maxwell’s closet.” Id.
at 12-13. He added that he and his wife were concerned with what was going on at the house (Id.
at 14) and that he observed girls at the house, including one named “Virginia.” Id. at 21.
Defendant also had naked pictures of girls performing sexual acts on her computer
according to Mr. Rodriguez. See Decl. of Sigrid McCawley at Exhibit 4, Alfredo Rodriguez
August 7, 2009 Dep. Tr. at 311-312.
Q. “Did they appear to be doing any sexual?
A. Yes, ma’am.
Q. And in these instances were there girls doing sexual things with other girls?
A. Yes, ma’am.
Q. And I’m still talking about the pictures on Ms. Maxwell’s computer.
A. Yes, ma’am.”
Upon leaving his employment, Rodriguez testified that Defendant threatened him that he should
not tell anyone about what happened at the house:
A. “I have to say something. Mrs. Maxwell called me and told me not to ever discuss or
contact her again in a threaten(ing) way.
Q. When was this?
A. Right after I left because I call one of the friends for a job and she told me this, but,
you know, I feel intimidated and so I want to keep her out…
Q. She made a telephone call to you and what precisely did she say?
A. She said I forbid you that you’re going to be – that I will be sorry if I contact any of
her friends again…She said something like don’t open your mouth or something like
that. I’m a civil humble, I came as an immigrant to service people, and right now you
feel a little –I’m 55 and I’m afraid. First of all, I don’t have a job, but I’m glad this is
4
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on tape because I don’t want nothing to happen to me. This is the way they treat you,
better do this and you shut up and don’t talk to nobody and—
Q. When you say this is the way they treat, who specifically are you talking about when
you say that word they?
A. Maxwell. ”
See Decl. of Sigrid McCawley at Exhibit 4, Alfredo Rodriguez July 29, 2009 Dep. Tr. at 169 –
172.
This is not the first time Defendant has tried to avoid discovery about her conduct.
Notably, in 2009, an attorney representing some of Epstein’s sexual abuse victims served
Defendant Maxwell with a subpoena for a deposition in a civil case against Jeffrey Epstein.
After extensive discussion and coordinating a convenient time and place, as well as ultimately
agreeing to a confidentiality agreement prepared by Defendant’s then attorney, at the eleventh
hour Maxwell’s attorney informed the victims’ attorney that Maxwell’s mother was very ill and
that consequently Maxwell was leaving the country with no plans to return. The deposition was
cancelled. Yet a short time later, Maxwell was photographed at a high-profile wedding in
Rhinebeck, New York, confirming the suspicion that she was indeed still in the country and
willing to say virtually anything in order to avoid her deposition. See Decl. of Sigrid McCawley
at Composite Exhibit 8, Maxwell Deposition Notice; Subpoena and Cancellation Payment
Notice, and January 13, 2015 Daily Mail Article.
Simply put, given the mountain of evidence proving that the Defendant was heavily
involved in Epstein’s sex trafficking – and evaded answering questions about her involvement –
she is not entitled to any delay in the normal litigation process. There is no basis to grant
Defendant a stay of discovery.

5
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II.

ARGUMENT
A.

Defendant Has Not Met Her Burden To Show Good Cause For A Stay In
Discovery.

Defendant’s main argument is that a stay should be granted because she believes she will
be successful in dismissing Ms. Giuffre’s defamation claim. If that were the standard, then
discovery in every civil case would be stayed at the commencement of the action until the court
ruled on the motion to dismiss because virtually all defendants in civil cases believe their
motions to dismiss will be successful. Of course, Defendant’s far-fetched position is not the law.
See Usov v. Lazar, No. 13 CIV. 818 (RWS), 2013 WL 3199652, at *8 (Sweet, J.) (S.D.N.Y. June
25, 2013) (citing Moran v. Flaherty, No. 92 Civ. 3200, 1992 WL 276913, at *1 (S.D.N.Y. Sept.
25, 1992)) (“[D]iscovery should not be routinely stayed simply on the basis that a motion to
dismiss has been filed;”...“had the Federal Rules contemplated that a motion to dismiss under
FRCP 12(b)(6) would [automatically] stay discovery, they would contain a provision.”).
Defendant has not met her burden of showing good cause to justify a stay of discovery
pending a ruling on her motion to dismiss.4 “The pendency of a dispositive motion is not an
automatic ground for a stay5; instead, courts consider three factors: (1) whether a defendant has
made a strong showing that the plaintiff's claim is unmeritorious, (2) the breadth of discovery
and the burden of responding to it, and (3) the risk of unfair prejudice to the party opposing the
stay.” Spinelli v. Nat'l Football League, No. 13 CIV. 7398 (RWS), 2015 WL 7302266, at *2

4

A party seeking a protective order has the burden to establish that such an order it warranted, showing
good cause. See Bank of New York v. Meridien Biao Bank Tanzania Ltd., 171 F.R.D. 135, 143 (S.D.N.Y.
1997); Salgado v. City of New York, No. 00 CIV. 3667 (RWS), 2001 WL 88232, at *1 (S.D.N.Y. Feb. 1,
2001).
5

“It, of course, is black letter law that the mere filing of a motion to dismiss the complaint does not
constitute ‘good cause’ for the issuance of a discovery stay.” Barrett v. Forest Labs., Inc., No. 12-CV5224 (RA), 2015 WL 4111827, at *4 (S.D.N.Y. July 8, 2015) (citing Chesney v. Valley Stream Union
Free Sch. Dist. No. 24, 236 F.R.D. 113, 115 (E.D.N.Y. 2006)).
6
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(S.D.N.Y. Nov. 17, 2015) (citing Morien v. Munich Reins. Am., Inc., 270 F.R.D. 65, 66-67 (D.
Conn. 2010); Josie-Delerme v. Am. Gen. Fin. Corp., No. 08 Civ. 3166, 2009 WL 497609, at *1
(E.D.N.Y. Feb. 26, 2009)).6 Defendant has not met her burden as to any aspect of this test.
B.

Ms. Giuffre’s Claim Is Meritorious And Defendant Has Not Made An
Adequate Showing To Defeat The Claim.

Of course, in ruling on a motion to dismiss, the Court must take all allegations in the
Complaint as true. Worldhomecenter.com, Inc. v. M.J. Resurrection, Inc., (Sweet, J.) No. 11
CIV. 3371 (RWS), 2012 WL 12922, at *2 (S.D.N.Y. Jan. 3, 2012) (citing Mills v. Polar
Molecular Corp., 12 F.3d 1170, 1174 (2d Cir.1993)). Taking the allegations here as true,
Defendant does not, and cannot, show that Ms. Giuffre’s claim is unmeritorious. Ms. Giuffre has
properly alleged a simple claim for defamation based on Defendant publically proclaiming that
Ms. Giuffre is a “liar” when Ms. Giuffre reported her sexual abuse. While Defendant has tried to
muddy the waters by raising privilege claims, those privileges do not save the Defendant.
Defendant argues that two privileges protect her defamatory statements: (1) the “self-defense”
privilege and (2) the “pre-litigation” privilege. But both of those privileges are qualified
privileges, which disappear in situations where a speaker has published statements knowing they
were false or when they were made to bully, harass and intimate, respectively. Here, Defendant
has not only made defamatory statements which were plainly false, but also made the statements
with the malicious intent to ruin the reputation of this sexual assault victim. Because Ms.
Giuffre’s complaint repeatedly and specifically alleges that Defendant has knowingly lied about
Ms. Giuffre, the Motion to Dismiss is frivolous.
6

The cases Defendant cites to support her stay are readily distinguished. For example, Defendant relies
on Integrated Sys. And Power Inc. v. Honeywell Int’l Inc., No. 09 CV 5874 (RPP), 2009 WL 2777076 at
*1 (S.D.N.Y. Sept. 1, 2009) for the proposition that the Court should grant a stay, yet that case involved a
number of complicated antitrust claims against multiple distributors which would require extensive
discovery. This case involves a single defamation claim between two individuals.
7
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1. The Qualified “Self Defense” Privilege Does Not Protect The Publication Of
Deliberately False Statements.
As will be explained fully in the Opposition to Maxwell’s Motion to Dismiss, the “selfdefense” privilege does not protect the Defendant for a number of reasons. Most fundamentally,
the self-defense privilege is inapplicable because Ms. Giuffre has alleged that Defendant made
not only false and defamatory statements, but did so deliberately. See, e.g., Complaint, ¶ 8
(“Maxwell made her false statements knowing full well that they were completely false.
Accordingly, she made her statements with actual and deliberate malice, the highest degree of
awareness of falsity.”) This allegation alone defeats the application of the privilege.7 As the
Second Circuit has made clear, even if a qualified privilege otherwise applies, it “is nevertheless
‘forfeited if the defendant steps outside the scope of the privilege and abuses the occasion.’”
Weldy v. Piedmont Airlines, Inc., 985 F.2d 57, 62 (2d Cir. 1993) (quoting Harris v. Hirsh, 161
A.D.2d 452, 453, 55 N.Y.S. 2d 735, 737 (1st Dep’t 1990) which quoted Prosser and Keeton on
Torts §115, at 832 (5th ed. 1984); see also Mirabella v. Turner Broadcasting Systems, Inc., Case.
No. 01 Civ. 5563 (BSJ), 2003 WL 21146657, at *4 (S.D.N.Y. May 19, 2003) (court refusing to
dismiss slander claim as premature based on assertion of qualified privilege); see also Rodney
A. Smolla, Vol. 1, Law of Defamation § 8:63, 8:64 (2d ed. 2014); Robert D. Sack, Sack on
Defamation: Libel, Slander, and Related Problems § 9.3 and § 9.3.1 (4th ed. 2015); Restatement
(Second) of Torts §§ 600, 605 (1977).
In Weldy, the Second Circuit explained that a Plaintiff may defeat an assertion of a
qualified privilege by demonstrating abuse of the privilege “by proving that the defendant acted
(1) with common law malice, or (2) outside the scope of the privilege, or (3) with knowledge that
7

The case law also makes clear that a decision on a qualified privilege would be premature at the Motion
to Dismiss stage. See Teichner v. Bellan, 7 A.D. 2d 247, 252, 181 N.Y.S. 2d 842 (1959); See also
Kermichi v. Weissman, 125 A.D. 3d 142, 159, 1 N.Y.S. 3d 169, 182 (N.Y. App. Div. 2014). Accordingly,
there is no basis for staying discovery based on the assertion of a qualified privilege.
8
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the statement was false or with a reckless disregard as to its truth.” Id. at 62. Defendant’s
assertion of a privilege will also be defeated if the defamatory statement was made “in
furtherance of an improper purpose.” Id. Here, Ms. Giuffre’s Complaint repeatedly alleges that
not only was Defendant’s statement false, but also that she made the statement with malice and
knowledge of its falsity. Accordingly, the Defendant’s motion to dismiss based on a claim of
qualified “self-defense” privilege must be denied.
2. The Qualified Pre-Litigation Privilege Does Not Protect Mass Publication Of
Deliberately False Statements For The Purpose Of Harassment.
Defendant fares no better in asserting the “pre-litigation” privilege. As with the “selfdefense privilege,” the privilege is (at most) a qualified privilege. And, like the self-defense
privilege, at the motion to dismiss stage, the privilege disappears in the face of a well-pleaded
allegation that the statement is not pertinent to a good faith anticipated litigation and, instead, the
Defendant has deliberately published the false statements for improper purposes, outside the
scope of the privilege. See Front, Inc. v. Khalil, 24 N.Y. 3d 713, 719-20 (2015) (“To ensure that
such [pre-litigation] communications are afforded sufficient protection the privilege should be
qualified… This requirement ensures that the privilege does not protect attorneys who are
seeking to bully, harass, or intimidate their client’s adversaries by threatening baseless litigation
or by asserting wholly unmeritorious claims, unsupported in law or fact, in violation of counsel’s
ethical obligations.”); See also Rodney A. Smolla, Vol. 1, Law of Defamation § 8:63; 8:64; (2d
ed. 2014); Robert D. Sack, Sack on Defamation: Libel, Slander, and Related Problems § 9.3 and
§ 9.3.1; (4th ed. 2015); Restatement (Second) of Torts §§ 600, 605 (1977). Simply put,
Defendant’s statements are outside the scope of the qualified pre-litigation privilege because they
were not made pertinent to a good faith anticipated litigation, but, instead, were made to bully,
harass, and intimidate the Defendant. Here, the 2015 actionable statement calling Ms. Giuffre’s
9
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claims “obvious lies” was issued by Maxwell’s press agent, Ross Gow, to the media for national
and international publication. New York courts have only extended the pre-litigation qualified
privilege to communications among counsel and parties directly discussing issues related to
anticipated litigation, and Defendant cites to no case in which courts have extended this qualified
privilege to a press agent who issues a press release. Defendant’s motion to dismiss on this
ground is, accordingly, without merit and provides no basis for a stay of discovery.
3. The Complaint Properly Alleges Defamatory Statements.
Defendant’s motion to dismiss also argues that “[v]iewed in context,” the statements are
not actionable. Here again, at the motion to dismiss stage, such an argument is frivolous. To
prevail on her motion to dismiss, the Defendant would have to show that, as matter of law, the
“context” of the allegations rendered them non-defamatory. But to prevail on a claim of
“context”, the Defendant would have to show a fully developed factual record. Of course, that is
impossible at this early stage of the proceedings.
Moreover, Ms. Giuffre has properly alleged that the context of the statements proves a
defamatory statement. The Complaint, for example, alleges that “Maxwell’s false statements
directly stated and also implied that in speaking out against sex trafficking Giuffre acted with
fraud, dishonesty, and unfitness for the task.” ¶ 12. In addition, the Complaint alleges,
“Maxwell’s false statements directly and indirectly indicate that Giuffre lied about being
recruited by Maxwell and sexually abused by Epstein and Maxwell. Maxwell’s false statements
were reasonably understood by many persons who read her statements as conveying that specific
intention and meaning.” ¶ 12. And the Complaint alleges, “Maxwell’s false statements were
reasonably understood by many persons who read those statements as making specific factual
claims that Ms. Giuffre was lying about specific facts.” ¶ 14. In the teeth of these specific

10
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allegations about context (never discussed by the Defendant), the Defendant’s Motion to Dismiss
is – once again – frivolous.
The Motion to Dismiss is frivolous for other reasons as well. Defendant argues that Ms.
Giuffre failed to allege defamation per se yet this is belied by the face of the Complaint. The
Complaint alleges that the Defendant’s false statements “also constitute libel per se inasmuch as
they intended to injure Ms. Giuffre in her professional capacity as the president of a non-profit
corporation designed to help victims of sex trafficking, and inasmuch as they destroyed her
credibility and reputation among members of the community that seek her help and that she
seeks to serve.” Complaint ¶ 11. See Celle v. Filipino Reporter Enterprises Inc., 209 F. 3d 163,
179 (2d Cir. 2000) (“a writing which tends to disparage a person in the way of his office,
profession or trade is defamatory per se and does not require proof of special damages.”)
(Emphasis original, quotations and citations omitted).
Defendant’s argument that her statement is not defamatory because it is a “mere denial”
is also flatly contradicted by the prevailing case law. Indeed, the case law makes quite clear that
the Defendant’s public accusation that Ms. Giuffre lied about her sexual abuse goes beyond a
“mere denial” and, therefore, properly alleges a defamatory meaning. In McNamee v. Clemens,
762 F. Supp. 2d 584, 601-602 (E.D.N.Y. 2011) the court held that “denials coupled with
accusations that the accuser will be proven a liar and has lied in front of members of Congress
cross the line from general denial to specific accusations reasonably susceptible of a defamatory
meaning,” because “some of Clemens’ statements branding McNamee a liar contain the
‘actionable implication that [Clemens] knows certain facts, unknown to his audience, which
support his opinion.’” Id., 762 F. Supp. 2d at 601. Accordingly, “[a]n attack on a person's
integrity by impugning his character as dishonest or immoral may form the basis of a defamation
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if an ordinary listener would tend to credit the statements as true.” Id. at 602. Here, Defendant
has attacked Ms. Giuffre’s integrity, calling her dishonest and a “liar,” implying that Defendant
knows certain facts unknown to her audience that support her opinion, and an ordinary listener
would tend to credit these accusations of lying as true because Defendant knew Ms. Giuffre
personally at the time of the alleged abuse.
It is well established under New York law and in the Second Circuit that falsely calling a
person a liar is defamatory and not subject to a motion to dismiss. See Edwards v. Natn’l
Audubon Soc., Inc. 556 F. 2d 113, 121-22 (2d Cir. 1977) (“The appellees were charged with
being “paid to lie”. It is difficult to conceive of any epithet better calculated to subject a scholar
to the scorn and ridicule of his colleagues than “paid liar.” It is this completely foundationless
accusation of venality that constitutes the essence of the calumny against the appellees.”); Seung
Jin Lee v. Tai Chul Kim, 16 Misc. 3d 1118(A), 847 N.Y.S.2d 899 (Sup. Ct. 2007) (denying a
motion to dismiss when the defendant stated that plaintiff “is a liar; she tried to cover all the
truth; how could she serve the Lord with lies; and she and her followers are satanic”); Brach v.
Congregation Yetev Lev D'Satmar, Inc., 265 A.D. 2d 360, 360-61, 696 N.Y.S. 2d 496, 498 (2d
Dep't 1999) (reversing an order of dismissal and reinstating defamation action based upon a
publication stating that a court action was won “by lies and deceit,” finding that the statements at
issue were actionable statements of “mixed opinion,” and noting that they suggested to the
average reader that they were supported by some unknown facts); Kaminester v. Weintraub, 131
A.D. 2d 440, 441, 516 N.Y.S. 2d 234, 234 (1987) (“inasmuch as the defendant Dr. Weintraub
accused the plaintiff of personal dishonesty, the allegedly libelous statements are not
constitutionally protected expressions of opinion”); Mase v. Reilly, 206 A.D. 434, 436, 201
N.Y.S. 470, 472 (App. Div. 1923) (“The charge that a man is lying, at least, in a matter of public
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interest, is such a charge as tends to hold him up to scorn, as matter of law, and prima facie a
complaint stating the making in writing of such a charge is good.”).
Indeed, just last year, the New York Court of Appeals addressed a case with facts
strikingly similar to this one. In Davis v. Boeheim, 24 N.Y. 3d 262, 22 N.E. 3d 999 (2014),
plaintiffs were victims of sexual molestation by Bernie Fine, a former associate head basketball
coach for Syracuse University. Following plaintiff’s accusations of sex abuse, James Boeheim,
Fine’s friend and another Syracuse Basketball coach, made statements to ESPN.com calling
plaintiffs liars. Plaintiffs filed a suit for defamation for those and other statements made by
Boeheim and published by the media.
The lower court granted a motion to dismiss on the basis that the statements were nonactionable opinion because a reasonable reader would conclude that the statements were biased
personal opinion. But the Court of Appeals reversed, holding that the complaint was sufficient
to survive a motion to dismiss. Accordingly, the Boeheim court held that “[t]here is a reasonable
view of the claims upon which [plaintiffs] would be entitled to recover for defamation; therefore
the complaint must be deemed to sufficiently state a cause of action.” Id. at 274.
Similarly, Defendant asserted readily understood facts, not opinion, by falsely stating the
alleged “fact” that Ms. Giuffre’s accusations of sexual abuse are lies, an allegation that is capable
of being proven true or false. As we know, this is a specific allegation in the Complaint. See
Complaint, ¶ 14 (“Maxwell specifically directed her false statements at Giuffre’s true public
description of factual events, and many persons who read Defendant’s statements reasonably
understood that those statements referred directly to Ms. Giuffre’s account of her life as a young
teenager with Maxwell and Epstein.”). Also, similarly, given the close relationship between
Defendant and Epstein, and that Defendant knew Ms. Giuffre from the time when she was a
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child victim, the circumstances signal that what is being read is likely to be fact. Accordingly,
upon any reasonable view of the stated facts, plaintiff would be entitled to recovery for
defamation, and therefore, the complaint must be deemed to sufficiently state a cause of action.
Defendant also attempts to rely on the alleged fact that her press release from 2011 was
directed at the British Press as a threat that litigation could be forthcoming. Defendant
obfuscates the fact, however, that Ms. Giuffre’s defamation claim alleges a direct attack on Ms.
Giuffre’s character in 2015 – a separate attack and apart from any four-year-old theoretical
threats to the British press. As specifically recounted in the Complaint, the Defendant’s 2015
attack on Ms. Giuffre included this statement:
The Allegations made…against Ghislaine Maxwell are untrue. The Original
allegations are not new and have been fully responded to and shown to be untrue.
Each time the story is retold it changes, with new salacious details about public
figures. (The woman’s) claims are obvious lies and should be treated as such and
not publicized as news as they are defamatory. Ghislaine Maxwell’s original
response to the lies and defamatory claims remains the same. Miss Maxwell
strongly denies allegations of any unsavory nature, which have appeared in the
British press and elsewhere and reserves her right to seek redress at the repetition
of such claims.”
(Emphasis added to mirror statements set forth in paragraph 30 of the Complaint).
Nor is any merit to Defendant’s claim that the Complaint allegations are deficient.
Defendant does not deny making the statements, and Ms. Giuffre has adequately pled all of the
elements of a defamation claim with particularity and supporting facts. First, she has pled a
defamatory statement concerning another: Defendant stated, through her press agent, that Ms.
Giuffre’s reports of her child sexual abuse were “obvious lies.” Complaint at ¶ 30. Second, she
has pled publication to third parties, stating that Defendant’s agent “issued an additional false
statement to the media and public,” and to “a reporter on a Manhattan street.” Id. at ¶ 30, ¶ 37.
Third, Ms. Giuffre has alleged more than “fault amounting to at least negligence on the part of
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the publisher.” Indeed, Ms. Giuffre has specifically alleged malice. Among other similar
allegations, the Complaint states: “Maxwell’s statements were published intentionally for the
malicious purpose of further damaging a sexual abuse and sexual trafficking victim; to destroy
Giuffre’s reputation and credibility” and that Defendant “made her false statements knowing full
well that they were completely false. Accordingly, she made her statements with actual and
deliberate malice, the highest degree of awareness of falsity.” Complaint at p. 8-9.
Even if there were some kind of technical deficiency in the pleadings, that does not
justify a stay of discovery. As Judge McKenna noted in In re Chase Manhattan Corp. Securities
Litigation, even if dismissal were to be granted, plaintiffs might thereafter successfully amend
their complaint, and allowing discovery to go forward could move the action along toward a
speedier resolution. No. 90 Civ. 6092 LMM, 1991 WL 79432, at *1 (S.D.N.Y. May 7, 1991)
(“Should the complaint (or an amended complaint) be sustained .., commencement of the
discovery process, while no doubt imposing some burden on defendants, will advance the
ultimate disposition of this action”). Defendant has not established that Ms. Giuffre’s pleading is
deficient in any way – much less that any deficiency could not be easily corrected through
amendment. Accordingly, her motion to stay discovery should be denied.
C.

Defendant Has Not Shown “Undue Burden”

Defendant also falls woefully short of supporting her claim of undue burden in fulfilling
her discovery obligations. Her failure is understandable given the voluminous number of
decisions denying stay requests in contexts analogous to this case. See, e.g., Howard v. Galesi,
107 F.R.D. 348, 351 (S.D.N.Y. 1985) (denying a motion to stay discovery pending a motion to
dismiss because plaintiff’s discovery request was not futile, it was limited in scope, and the
“motion to dismiss was not necessarily dispositive since it concerns the particularity of the
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pleadings, which may be amended.”) (Emphasis added.); Waltzer v. Conner, No. 83 CIV. 8806
(SWK), 1985 WL 2522, at *1 (S.D.N.Y. Sept. 12, 1985) (denying a motion to stay discovery
pending resolution of the motion to dismiss, stating, “‘[b]urdensome and oppressive’ is a
shibboleth of little value to this Court. Furthermore, good cause is not necessarily established
solely by showing that discovery may involve inconvenience and expense”) (Emphasis added).
Two related factors a court may consider in deciding a motion for a stay of discovery are
the breadth of discovery sought and the burden of responding to it. See Brooks v. Macy's, Inc.,
No. 10 CIV 5304 (BSJ/HBP), 2010 WL 5297756, at *2 (S.D.N.Y. Dec. 21, 2010) (citing Anti–
Monopoly, Inc., 1996 WL 101277, at *3, 1996 U.S. Dist. LEXIS 2684, at *6–7).
Plaintiff served thirty (30) specific and narrowly tailored discovery requests that are
intended to gather information about the key documents and witnesses in this case. The requests
are not overly burdensome and relate directly to the Plaintiff’s claim that she was a victim of
sexual abuse, and therefore, Maxwell’s statement that she is a “liar” is defamatory.
Take Juan Alessi, the housekeeper for Jeffrey Epstein’s Palm Beach home, where
Defendant also resided. He testified that the Defendant kept a book of nude photos of females on
her desk. See Decl. of Sigrid McCawley at Exhibit 6, Juan Alessi September 8, 2009 Depo Tr. at
19. Plaintiff recalls being photographed in the nude by the Defendant when she was underage.
Plaintiff’s First Request for Production 18 seeks: “All video tapes, audio tapes, photographs or
any other print or electronic media relating to Virginia Roberts Giuffre.” See Decl. of Sigrid
McCawley at Exhibit 9, Plaintiff’s First Request for Production 18. Any photos or other media
that Defendant has in her possession, custody or control that relates to Ms. Giuffre would be
directly relevant to the sexual abuse underlying the defamatory statement in this case. Ms.
Giuffre also seeks documents evidencing communications between Ms. Giuffre and the
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Defendant. See Decl. of Sigrid McCawley at Exhibit 9, Plaintiff’s First Request for Production
Request No. 2. These documents are highly relevant to establish the involvement of the
Defendant in Ms. Giuffre’s sexual abuse. Simply put, the discovery seeks all documents related
specifically to the issues in this case and is, therefore, not overly burdensome.
Defendant complains about the number of individuals in Plaintiff’s Rule 26 disclosures,
but the overwhelming majority of those witnesses were disclosed in an abundance of caution, in
order to identify all individuals who “may” have information relating to this case. Only a
fraction of those individuals will actually be witnesses in this case, and as discovery progresses,
the list will be further narrowed.8 Defendant further complains that the discovery concerns
events that took place 17 years ago, when Ms. Giuffre was a minor sexual abuse victim. Yet,
Defendant wholly fails to explain why producing older records should place an undue burden
upon her beyond a general claim of some “inconvenience and expense.” Waltzer, 1985 WL
2522, at *1. Defendant recruited Ms. Giuffre for sexual abuse in 1999. Any existing records
from that period are relevant to Ms. Giuffre’s claim, and she is entitled to their discovery.
Finally, Defendant’s invocation of Spinelli v. Nat'l Football League is inapposite. This
court granted a stay in discovery in Spinelli due to “the fact that there are currently 40 defendants
named in the lawsuit, the intricacy of the contractual provisions involved, and the complex
copyright and antitrust claims asserted” and because a stay “may also have the advantage of
simplifying and shortening discovery in the event that some of Plaintiffs' claims are dismissed
and others survive, by limiting the scope of the parties' inquiry to claims that have been
established as potentially viable.” Spinelli v. Nat'l Football League, No. 13 CIV. 7398 (RWS),
2015 WL 7302266, at *2 (S.D.N.Y. Nov. 17, 2015). None of those factors are present in this
simple defamation case. Instead of multiple claims brought by seven (7) plaintiffs against forty
8

As of the date of this filing, zero (0) disposition notices have been propounded on Defendant.
17

Case 1:15-cv-07433-RWS Document 20 Filed 12/10/15 Page 23 of 26

(40) defendants in Spinelli, there is merely one claim brought by one plaintiff against one
defendant. Instead of complex issues of antitrust and copyright law in Spinelli, there is one,
simple defamation claim based upon Defendant’s widely-publicized statements. Furthermore,
there are no outstanding dispositive motions whose rulings would refine the scope of the claims
or reduce the number of parties, as in Spinelli. Instead, there is merely a motion to dismiss a
sole, well-pled count.
D.

There Is Substantial Prejudice To Ms. Giuffre In Staying Discovery

There is risk of substantial prejudice to Ms. Giuffre in allowing discovery to be stayed.
Ms. Giuffre has already accommodated Defendant by agreeing to an extension of time that gave
her close to 70 days from the date of service to file her responsive pleading. On October 27,
2015, Ms. Giuffre served Defendant with Requests for Production of Documents that are
narrowly tailored to get to the heart of the issue in this case. By the date of the January 14, 2016
hearing on this Motion to Stay, Ms. Giuffre’s discovery requests will have been pending for two
and a half months without a response. The Court has set a tight schedule for the discovery in this
matter which must be completed in seven months. Defendant’s effort to stay discovery
indefinitely until the Court rules on the Motion to Dismiss would severely prejudice Ms. Giuffre.
There are key witnesses in this case who are living abroad and subpoenas will need to be
coordinated internationally. A stay in discovery may cause testimony of those key witnesses to
be forfeited if Defendant is allowed to run out the clock by shrinking the discovery period as she
proposes in the instant motion.
Moreover, the Court should be aware that the Defendant has, in the past, used delay in
discovery as a means to defeat any discovery at all. As recounted above, in 2009, the Defendant
stalled her deposition, only to apparently disappear to an overseas location.
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In addition, given that the underlying sexual abuse in this case happened a number of
years ago, it is imperative that Ms. Giuffre be able to obtain documents and depose witnesses
quickly to ensure that memories do not fade and documents are not destroyed. “A stay would
frustrate rather than advance judicial administration. As time progresses, evidence becomes stale,
memories fade, and the search for truth necessarily becomes more elusive.” Howard v.
Gutterman, 3 B.R. 393, 394 (S.D.N.Y. 1980). The problems of fading memories, destruction of
evidence and unavailability of witnesses are augmented in particular in this case, because much
of the discovery concerns events that took place beginning in 1999. See Dunn v. Albany Med.
Coll., No. 09-CV-1031 (LEK/DEP), 2010 WL 2326137, at *7 (N.D.N.Y. May 5, 2010) report
and recommendation adopted in part, No. 1:09-CV-1031 (LEK/DEP), 2010 WL 2326127
(N.D.N.Y. June 7, 2010) (in a case regarding events that occurred more than 16 years ago, the
Court determined that “the considerable prejudice to defendant in prolonging discovery any
further, given the passage of time since alleged events occurred, was sufficient to trump any
other countervailing factors weighing in favor of a stay”) (citing Geordiadis v. First Boston
Corp., 167 F.R.D. 24, 25 (S.D.N.Y. 1996) (“The passage of time always threatens difficulty as
memories fade. Given the age of this case [six years], that problem probably is severe already.
The additional delay that plaintiff has caused here can only make matters worse.”)) (emphasis
added.)
CONCLUSION
Based upon the foregoing, Plaintiff respectfully requests that this Court deny the stay and
allow for discovery to proceed as scheduled.
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Dated: December 10, 2015
Respectfully Submitted,
BOIES, SCHILLER & FLEXNER LLP
By: /s/ Sigrid McCawley
Sigrid McCawley (Pro Hac Vice)
Boies, Schiller & Flexner LLP
401 E. Las Olas Blvd., Suite 1200
Ft. Lauderdale, FL 33301
(954) 356-0011
David Boies
Boies, Schiller & Flexner LLP
333 Main Street
Armonk, NY 10504
Ellen Brockman
Boies, Schiller & Flexner LLP
575 Lexington Ave
New York, New York 10022
(212) 446-2300
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on December 10, 2015, I electronically filed the foregoing
document with the Clerk of Court by using the CM/ECF system. I also certify that the foregoing
document is being served this day on the individuals identified below via transmission of Notices of
Electronic Filing generated by CM/ECF.

Laura A. Menninger, Esq.
HADDON, MORGAN & FOREMAN, P.C.
150 East 10th Avenue
Denver, Colorado 80203
Tel: (303) 831-7364
Fax: (303) 832-2628
Email: lmenninger@hmflaw.com
/s/ Sigrid S. McCawley
Sigrid S. McCawley
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United States District Court
Southern District of New York
Virginia L. Giuffre,
Plaintiff,

Case No.: 15-cv-07433-RWS

v.
Ghislaine Maxwell,
Defendant.
________________________________/
DECLARATION OF SIGRID S. McCAWLEY IN SUPPORT OF
PLAINTIFF’S OPPOSITION TO DEFENDANT’S MOTION TO STAY
I, Sigrid S. McCawley, declare that the below is true and correct to the best of my
knowledge as follows:
1.

I am a partner with the law firm of Boies, Schiller & Flexner LLP and duly

licensed to practice in Florida and before this Court pursuant to this Court’s September 29, 2015
Order granting my Application to Appear Pro Hac Vice.
2.

I respectfully submit this Declaration in support of Plaintiff Virginia Giuffre’s

Opposition to Defendant Maxwell’s Motion to Stay.
3.

Attached hereto as Exhibit 1, is a true and correct copy of the Government’s

September 3, 2008 Victim Notification Letter.
4.

Attached hereto as Composite Exhibit 2, is a true and correct copy of flight logs

for Jeffrey Epstein’s private jet, and a summary chart reflecting flights where Ms. Giuffre and
Defendant were listed as passengers, and a chart listing the airport codes.
5.

Attached hereto as Exhibit 3, is a true and correct copy of a picture of Prince

Andrew, Ghislaine Maxwell and Virginia Roberts Giuffre.
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6.

Attached hereto as Exhibit 4, is a true and correct copy of Excerpts from the July

29, 2009 and August 7, 2009 Deposition Transcripts of Alfredo Rodriguez.
7.

Attached hereto as Composite Exhibit 5, is a true and correct copy of the Palm

Beach Police Reports dated March 14, 2005 and July 28, 2006.
8.

Attached hereto as Exhibit 6, is a true and correct copy of Excerpts from the

September 8, 2009 Deposition Transcript of Juan Alessi.
9.

Attached hereto as Exhibit 7, is a true and correct copy of Juan Alessi’s

November 21, 2005 Sworn Statement.
10.

Attached hereto as Composite Exhibit 8, is a true and correct copy of the Notice

of Deposition of Ghislaine Maxwell, Subpoena and Cancellation Payment Notice, and January
13, 2015 Daily Mail, “Bill Clinton pictured with Jeffrey Epstein’s social fixer at Chelsea’s
wedding AFTER severing links with disgraced pedophile.”
11.

Attached hereto as Exhibit 9, is a true and correct copy of Plaintiff’s First Request

for Production of Documents to Defendant, dated October 27, 2015.
I declare under penalty of perjury that the foregoing is true and correct.

/s/ Sigrid S. McCawley______
Sigrid S. McCawley, Esq.
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Dated: December 10, 2015
Respectfully Submitted,
BOIES, SCHILLER & FLEXNER LLP
By: /s/ Sigrid McCawley
Sigrid McCawley (Pro Hac Vice)
Boies, Schiller & Flexner LLP
401 E. Las Olas Blvd., Suite 1200
Ft. Lauderdale, FL 33301
(954) 356-0011
David Boies
Boies, Schiller & Flexner LLP
333 Main Street
Armonk, NY 10504
Ellen Brockman
Boies, Schiller & Flexner LLP
575 Lexington Ave
New York, New York 10022
(212) 446-2300
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on December 10, 2015, I electronically filed the foregoing
document with the Clerk of Court by using the CM/ECF system. I also certify that the foregoing
document is being served this day on the individuals identified below via transmission of Notices of
Electronic Filing generated by CM/ECF.

Laura A. Menninger, Esq.
HADDON, MORGAN & FOREMAN, P.C.
150 East 10th Avenue
Denver, Colorado 80203
Tel: (303) 831-7364
Fax: (303) 832-2628
Email: lmenninger@hmflaw.com
/s/ Sigrid S. McCawley
Sigrid S. McCawley
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COMPOSITE EXHIBIT 2
(Part 1)

FROM
West Palm Beach, FL (PBI)
(TEB)
(TEB)
(PBI)
(TIST)
(PBI)

(CYJT)

LFPB

LEGR

GMTT
EGGW
BGR
PBI

TEB

SAF

TEB

TIST

TIST

PBI

TEB

SAF

DATE
12/11/2000
12/17/2000
01/26/2001
01/27/2001
01/30/2001
03/05/2001

03/06/2001

03/08/2001

03/08/2001

03/09/2001
03/11/2001
03/11/2001
03/27/2001

03/29/2001

03/31/2001

04/11/2001

04/16/2001

05/14/2001

07/08/2001

07/11/2001

07/16/2001

TEB

CPS

TEB

TEB

PBI

TIST

PBI

SAF

EGGW
BGR
TEB
TEB

GMTT

LGGR

LFPB)

TO
(TEB)
(TIST)
West Palm Beach (PBI)
(TIST)
(PBI)
(CYJT)

PASSENGERS
Virginia Roberts, Ghislaine Maxwell, Jeffrey Epstein, Emmy Taylor
Virginia Roberts, Ghislaine Maxwell, Jeffrey Epstein, Alberto Pinto (AP)
Virginia Roberts, Ghislaine Maxwell, Jeffrey Epstein, Emmy Taylor
Virginia Roberts, Ghislaine Maxwell, Jeffrey Epstein, Emmy Taylor
Virginia Roberts, Ghislaine Maxwell, Jeffrey Epstein, Emmy Taylor
Virginia Roberts, Ghislaine Maxwell, Jeffrey Epstein, Emmy Taylor,
Gary Roxburgh
Virginia Roberts, Ghislaine Maxwell, Jeffrey Epstein, Emmy Taylor,
Gary Roxburgh
Virginia Roberts, Ghislaine Maxwell, Jeffrey Epstein, Emmy Taylor,
Alberto & Linda Pinto, 1 female, Ricardo Legorgia
Virginia Roberts, Ghislaine Maxwell, Jeffrey Epstein, Emmy Taylor,
Alberto & Linda Pinto, 1 female
Virginia Roberts, Ghislaine Maxwell, Jeffrey Epstein, Emmy Taylor
Virginia Roberts, Ghislaine Maxwell, Jeffrey Epstein, Emmy Taylor
Virginia Roberts, Ghislaine Maxwell, Jeffrey Epstein, Emmy Taylor
Virginia Roberts, Ghislaine Maxwell, Jeffrey Epstein, Emmy Taylor, 2
females, Banu Kukuckoulu, RGR
Virginia Roberts, Ghislaine Maxwell, Jeffrey Epstein, Alberto Pinto,
Banu Kukuckoulu, Marvin Minsky, Henry Jarecki
Virginia Roberts, Ghislaine Maxwell, Jeffrey Epstein, Alberto Pinto,
Banu Kukuckoulu, Nadia Bjorlin, Henry Jarecki, Marvin Minsky
Virginia Roberts, Ghislaine Maxwell, Jeffrey Epstein, Alberto Pinto,
Banu Kukuckoulu, Joann
Virginia Roberts, Ghislaine Maxwell, Jeffrey Epstein, Alberto Pinto,
Banu Kukuckoulu, Gwendolyn Beck
Virginia Roberts, Ghislaine Maxwell, Jeffrey Epstein, Emmy Taylor,
Banu Kukuckoulu, 1 female
Virginia Roberts, Ghislaine Maxwell, Jeffrey Epstein, Emmy Taylor,
Alberto Pinto, Seridan Gibson, 1 female, Gary Roxburgh
Virginia Roberts, Ghislaine Maxwell, Jeffrey Epstein, Emmy Taylor,
Gary Roxburgh
Virginia Roberts, Ghislaine Maxwell, Jeffrey Epstein, Emmy Taylor,
Gary Roxburgh

SAF

08/17/2002

Total No. of Flights: 23

PBI

06/21/2002
TEB

MYEF

Virginia Roberts, Ghislaine Maxwell, Jeffrey Epstein, Sarah Kellen
Cindy Lopez, Jean Luc Brunel, Pete Rathgeb
Virginia Roberts, Ghislaine Maxwell, Jeffrey Epstein, Sarah Kellen,
Cindy Lopez, Dan Mruan, Edwardo, Alfredo, Margarita, Mick Simmons
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(Part 2)
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·.J"L 1 /Vi'-'\ 1 0';/3.,D.M,,~M

i)T

:J £ , l~t\ :~\<,
I

1"-v'
~1:..'i (\AR'1-(\r-J

n~"':r~. Of). S ¥-...

\

\/
\/1

rttR.

I t)

'2. "'S

-

:~
i_,

·,

•.L_

\) \

l

·-

.~"}

L/1

QH
t--li;,,
\/"
Qit,
61-r \/

AM,SK

AfV\)NM
R 1 c~ flf\o1vv ¥- - r JJ~..'i n0c
]"'£

LV

1/)iM,:rJM 1\/C

:li"f\ :st:.,t;\JV"\,

?B
\ ;·2..
\ I;;)

L- 11.\

'l'l&b

...

f·\!.l)fi...'~;°vl;;
0-:w::n~i·\eLI
.r:.

1-V

--:>;'C

j\/\-r;.Pr

·,~t3

t
.___JQ.;vlo (2~:,

r·'1\Z

Category

i3l~

1

;V\~('.)-

:-·

•--1-·, .

·ee
·- )- i---·

Aircraft

rr~~t6
½ {Vfv"I SK.;Oi""0 B

nq

I certify that the statements made by me
on this form are true.

I

rer

Number
of Landings

:3G:1 N )Vi I SK 1Pf:!>{),t,I\
1

!,~J

-rt:.B

I'

·1-;1 G--,\'5qB ,Vl\bCiS~

. /J) 'tJ:.
:·Sf)(

ri~r:

II

:Jv.1'

Remarks,
Procedures,
Maneuvers,
Endorsements

\'1!2l .'JL,

'P'f>L

l I

I'

Miles Flight
Flown No.

·re:~

il

-~7~W .,.:,t:f'\Ui..P.'SbiZ,
15' \')-12...1

& Arrival

To

B--121-·.-,
)t ,,
Nc1o<,Yse :1<.:::K

·?)\
~~s•·!.

Points

LV
LV \/1

.,..,
/--

7)

5
.;,

·1

:!-) ~

2...5

2

i..::,

7....5,

2_ u
2. 0

f!.\-Y)C::.

L-V \/
Page Total

\b/b

Amount Forward

\;:,'6<>'3

Total to Date

(:.~\3
~'-t 1'\

0Lf ,-'.:\

·),,,

so

-\

C\711 Ci

?:, 3 \ .,

'llb'l

3

L-\

~

I

..
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Date
~

2.JY.~',-

Aircraft Make
and Model

Aircraft
Identification Mark

Points of Departure & Arrival
1------,-------;
From
To

Miles Flight
Flown No.

Remarks, Procedures,
Maneuvers,
Endorsements

Number
of Landings

Aircraft

Category...

;;

1--------~-

\\'11r"J.\?i
");\·"-'
.. (::,_L/J')d'- \\LUu

_,JlJ'--

5

7

I certify that the stalements made by me on this form are true.
Page Total

Total to Date

'5

12../\\

Ct7(q'+

~

(18\1. '3

''.s ?:> I.) '\

1

j),'\
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Date

-~

r·J>;fA
.,

-

Aircraft Make
and Model

Aircraft
Identification Mark

..!;{.,
-

,~')

From

C:i

!\ ·:Jl.7- 2D~

\\

c;.,..,,.sc
B; N9 ocr.:rL

\?,

\L\

11

SUV"vt..-P
1otZ- 1V\j::(r
I)

I\

I

I

l4

j(

,,
)(

'?O

II

24

)(

II

if

\I

)(

27

27

tc: 1
D

2:7

{\J'f},):

~n
{)€,f

-r;:s·f

f\C:.o

I<

l

It

)I

'n-12..1--·?
H-r N~tY2Sl:.
I

I

~ I

~co

·-r/-(3

LCCi
Ti:1,

L(q
:JfK

(,~•

,, I()

··-f--.O,,L'<(JI
/ 1{i
;. J:lC ·'l✓.l
~-

p;,,,•ssigea<"m •

f,cn
c,c~U

&r
t)~O
T~B
:r~\<.
l's.ST
.TJ..':'>T ~-rf\(

I certify Iha! the statements made by me on !his form are
true.

\3tt- \/\
~H
~\-\-

::-r~A
. JV\, s K
f\M 5,¥..L.AP..l'-Y"jut,~Mt::!.\

w.27...::1.£, AfV\' .NM
184,,::r.£./;,Jv\. NM
'·f4-1:l ·---.:/_ {\, 'iA !I
t.

•A

V

.

)

0e.c.,():._'.(_•
('."<.:'<::;'L
L.11.\

(H-r

?:,l\B.:rL:.,' Pt)"'\ .NJA

}€'?,4I~.
1

j

1&;<:;&I"\

LV

\(2,~ ~.JV\

L\/

leJi J (:.I OB 'G-f"\ ~ K HY~t;A;V/J Pr
35} :\6 , ,IV_jV, \~ \(
352.

'itfc
r,,.f'/
. {)Rf:~
ivi '-..¼

~t.

M F'Tf-1.:.v~"l(..i.-\ J
Wlr-,<.\,~
·t.Sr.ici\JU.-v..
c:~~V=
1,
,t.C!'~m-t;..
~IM1::.Li.&

Total to Date

i

i•.

\ ()
I 7

\/1

...,
:)

l

i

I '

8
'S5
ul

'-\ L\

L..M

~~

Amount Forward

ii.•

~

LV

Page Total

I

\ H

LV

I

i

\ l4

LV

&!""i SK . 1 P,Tt1~/\/IV!~,\)B

I•

I

)__ 5
·~

(])/D

)"'

,I ..
i

Q
V

LY

'

ii

3

LV

I

l

:>6

Lv \/1

s'.¥-..

lv.0.:'-1
JC.'., .Nf\/\

I

26

·r:a.\·=sl:OB,
:. SK. , .::rt:./"\
LV \/
3'
,·
(-\
l/4~
n~•;,y): ,:. ,;. ~ r101 '(}:d!.Gc:f:_
y'
}i:?2<.- <.::.• o~ s~ 'rt:»n 1r-,Nt>r-;
t.Mf>\,-,.:..,:t"
182 -~}l:., r,/JI\,SK ·rov1...Hl1Ln DI} LV \/\

Tc.5

' I

·1e1~

11,. /,!,14

1·

Lv'

S&.: Pi/V\'f\) fl\

]8il

Category .•.

-:LO

l'S-":>f
\L:6

iI

\s'Ji
.. ::rL::- Der\rvJV\

Aircraft

(\2,l\f'i.-;)i-fc..6-LJ:+l·:(;'..
\'\PL Li:..:<O
v (J.f.,% C..-µ,,.,,f;/ot;/)_

ISYj ·_J(:

C,"'\H

f")-'
l 77 -3·,\)- Ne:\06-S'e.

L{'I\ ✓ R..~~
7:.fr.:.Y f1f.ft2~/\Jfl},C,

Number
of Landings

BrtJ

I\

G·- \ \SCIi'.3 (\) .'.°\bl\ :s-L:- ,t:..\'3
\ \
\I
2BC.::P
]I
\)
2..
bCfv

~)

f,E.))

,,

.2-

'3

,r~::ff

)\

1

Remarks, Procedures,
Maneuvers, Endorsements

/\i\£:\-J

rr..-s-r T(:_B

·Tc::.5

Miles Flight
Flown No.

To

·1ce

f\Ji.:,,V

2

& Arrival

Tc.B
(_f\i\ H·

::, ...<-,.?
')..,~

Points of Departure
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Date

.

~

9

c1~,\1..

~

5'/•+· '?JLl.

liJJ..':>-

IUJ l.D

b~)(:>

G4 2>4-

({~9;; t.)

-,
-:)

~

:~

:)

I ). • I r'J

i ) ( 1iq,

Aircrafl Make
and Model

Aircraft
ldenlificalion Marl<

Points

of Departure

From

\b

& Arrival

>--------~--------<

Miles Flight
Flown No.

To

Remarks,
Procedures,
Maneuvers,
Endorsements

Number
of Landings

lI
11

f3c:::P
C>-iuL-

\7

\1
\9

2..o

ii

\ \
I\

c-~
..·w5'1B
lI

I{

\I
!!

\6

'I
i~GLO,.;..ifr, sr~P-rUflJU5,

I\

Nbf4.,)(>

Ii

l_f}f'11Jj:.NG·, 111\ift..K~

•;'fl•:)U,'.)/

·.:v.:;Tv;';,t;,,'f

(!f>,rl ,ufl,t..,

II

(\JC\t!·\.Sl::
\ J

·1,
i

/\jl\(J'i.Sc:
SL-f\>'\\}U~J(f,:..,

ii

2.\

\ I

I

\ I

''

II

,,

Tt.S:T

~c.o

I cer1ify that the statements made by me on this form are true.

:sc;_'

tv\
1
1Q
/
~S'b. NiJ\

l~;;l

I

)\)

LV

LV

\/

,-----~---~-
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Date
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--

JEGE, INC.
PASSENGER MANIFEST
Number. N908Jl':
.Regi.stration

\

DATE:

.Jl__.2005

l>aveltodgt.-i· t..ny Vlsoidd
Fli~t Bogtueb': -,-: L/lrry Morrison

Pilot$:

Type: n-n7--3I

__
FROM-..:..-p_B_-r
Arri'Vill

~_R:~

Time

l>ASS£NGERS

n..o~ Ide.-t1flerDeftned
PALM.
Cit)' w E..<:;--t'

1. Jeffrey Epstein

2.

SAR A\.-\ \<~LLG:rJ

3.

NA'Or,J} Mf\'R.Cj:tJ

----

S1ati:oreountry __

)56\J~

fE:~Au;..

4••

SE:!¥-~
.
r:._c
_
____
1..;._._

TO ldeatiflcr Defuaed

5-r. T~OMA'>
U S VI.
State or Cowitiy

City

_

6. _________

NauticmMiles

7. ----------

Stlltll!e Miles

8. ----------

Gallcm

10._________

_

11. _________

_

_

15._________

_

16._________

_
_

lB._________

__:__

-----------

I0
;;>4
~t:€£1°33DY·~.j_

AIRF'.RAME

22.

~ "1..
330 '-ty ~ 3
Q__ 2l..
Night
} 1_l
T/L
2.. .0
IMC

23.

l\pprollcli

'2-+~

AltitudeFL

SJo

21.

17.__________

19..

d l

Flight rlilla

20.

~----

14._________

I)

Pounds \

12. ----~----13. _____

--~-~9~?-=-=L'---·

24,

25.
26.

SAO01555
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,

I

JEGE.,INC.
PASSENGER MANIFEST
RegistrationNumber: N908JE

Pilol!i: Dfl"Cllodgcn, Larry Vaaoski
Larry Monitoo.
Flight Engineer:

iypc: B-727-31

FROM

_
__ -,;__
TO_..__B...:.=gr

~T

____ lt
3.J_e;...ll,-,
(p ~~~-.....

~val

_

PASSJ:NGERS
FROM IdentifierDdbled

1.Jeffiey Epstein

t.kxu. dt
2.ifJIH1Jlakze
.' J.

)

,...-....

: 4.
5.

5./. ,~7aq✓-4d

City

l/S,/L:;r:;

Sarah Kellen

&are ocCoontxy

N>WPI/'011&:/M~IA'!.
....

TO ldemif.lerDeftned

A£/!Ut--EAl:.r

City
_

6. __________

Nautical

Oalloos.

9. -----------

_

Pounds

~99/,.

Altitude FL

12. ----------

_

15. __________

_

16.__________

_

17. __________

_

18. __________

_

h
~-----

1 .1d-. )

38"~

Flight Time~

11._· ----------

13._________

Fl-r

Miles---"q--471--'~=---~--

Statut.c Miles

8. -----------

lo. __________

fa. lw, '5sge-,

f

State or CotultJy

7, ~----------

l9. _____

t,µtES

AIRFRAME

33d'l:Y--3

+3!/:

F2 JSb 33

A .:5:
~

20._____

Night

21.

T/L

11.

IMC

23.

Approach·

$('2.Z
/ . .fJ

,1

24.
25.

26.

SAO01556
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,

'

\

.--....

. JEGE, INC..
PASSENGER·MANIFEST
Regi£trationNumber:N90SJ'E

S=~
='we

Larry VUO!dd
Urry

Morriaoci

TO_~jp;:.....:.J:(-=------

--4-, 2ooS°

/

DATE:

Pilols: Dave~n,
Flight &lgin¢:r.

Type: IJ...721-Jl

7

Amval
Time

~ ~~~-~3:;...!:j~~~---

PASSENGKllS
I.

l'ROM Identifier Ddiaed

Jeffrey Epstein

2. Gbial.autc~l

)

City

/;JliE't:

8'4
?A4J!t
_L_.F~t.-:e=..-----

3.

-SarahKellen

StateocCowdiy _

4.

;vruUn...>
-t?si.,,.:o

To Idmtifia DduKd

,Al\~t,¢

s. ~IU4

City

6./l,..rD(lSA
M.y.s.hc
1.~

Nauti~

Gallons ~

9.(v/!~
10. __________

_

11. __________

_

13.

_

l.S. __________

..;...________

_

____
-08~'/~ft--_/
1 0 d,
1

r

'-BS::

Pouodsel/:Z..00
Flight Tune

.d._+di'

AltitudcFL

£!_'7Q

AIRPRAME

3 30

½'- ._£
~
a!:.,_.

33 0 ¥9:.3_

20.

N"lgbl_

21.

T/L

_

22.

IMC

_

23.

-----------

16. __

:Miles

StJIIDteMiles

-,- ______

JJ,Jj

State or 01\)lttry

8. //'~

12. ___

y"d

&,,J

I

Approaoh

24.

l7.~---------18. __________

_

25.

19. __________

_

26.

SAO01557
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JEGE,INC.
PASSENGERMANIFEST
7

RegistrationNumber. N90IJE

DA.'B:

Type: B-7l -3l

FROM_JFrl

TO __

-1--·Jj_, 200,

~ Trip
/ / :5oJ..©V
Number_~~/

Anmu

~J:~

J-P.....:.:.l!.=--'£1.-----

Tbnc

3 __

_

......

l'ABSENGUtS
I. Jeffrey

2.

FROMIdtJltffierJ>efiMd

Epstein

5'~~1z ~

3.

j(Jµ,-o/h

4.

;:J/VO/C-0f!.

s._________

!!¥-rfy<:z.e
L

City

J/1'1n-,z_cfNfCo~

f'!Zu&r+,/.CA:
_

Stan: or Country

TO IdeatUlerDefined
City

AJLJ'f.

6·---~------

Stateor Country

7.

Nautical Miles

--------~-

S~Miles

10. _____

__..:.....
___

11. ______

_

.:....___

_

~----

_

16. ________

~_

19. _________

FLYt:)

-----

~ ;;J.._

"33Dr(
Night

21.

T/L

22.

IMC

23.

17.~--------18._____

-~+f3

5 JoFCr
.3

Flight Time~

20.

15. _________

~~

_FL
f'£ $£
/OdlF'

I eeM

Altitude FL

12. ----~----13. _____

Pounds

&4:i

~.:2et, ~ ~

Gallons .

9. ----------

~ V. .---~---,,-..

.S-

--I

Approach

24.

2.S.

~---_

26.

SAO01558
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JEGE, INC.
PASSENGER MANIFEST

~

2004

··-~

DATE: /

l_o

YS:~

.?/,J, I

'F'.ROM

-'-,P-=-;.l_/'~----

TO
~

Anival
Time

,r'3..',r If,;,..,-

Pilots: Due Rod&"Cr8rLarry Vooski
Larry Mo~o
flight .Engineer:

Type: B-727-31

Trip

_

._.._/~£
/' I : I' 7 l>tf' Numbcr___.J_____

PASSENGERS
FROM'. Identifier Defined

1. -hffi e:,q,steih

. z:4
w.c.~z:

City

3.

6_

,,,.c .,,(

_

A_.Z:...._
Stateor Countt:r_,,...._____

Br-antlio4e:lt

4---~--------5 ____________

A~

TO ldentlflcr.DeflDed
_
City

State OI" Country

------------

/4 /4...

W-esr

E4 --------,--=-

...l2f .-------Nautical Miles _,i::::i.c

7. ------,---------

_

_______
StatnteMil,es_../:ir'.___
8. ------------

~-------------

Galloos

.s O "
, 7tJ t

10. ___________

_

Pounds

11. ___________

_

FligntTun,c:__Q__+~

AIRJ'RAMI:

_____
I

AltitudcFL

12. ------------

13. __________
14. ___________

--)

_
_

21. _____

_

16. ____________

_

23. ______

17. ____________

_

24. _____________

18. ____________

_

19.

Night

20. ______

15_____________

.

JpO

l~PO

22.

------

_

. ..<.z.

° r,

3 3

~
~

0

-=-·-

T/L

IMC __

_
_

Approach ___

_

25_----,-----------26. ___________

_

SAO01559

,Q
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JEGE, INC.
PASSENGER MANIFEST

Registration Number. N908JE

DATE:

\

.

L.1

2005

Pilots: R!,ve Rgdten, LarryV~kl
Larry Morrison
Right Engineer.

Type: B-727-31

fROM

Pier

TO

\0 :S3~

~~bee

Arrival
Tjmi";

,IsT
---------....!

3 I~

PASSENGERS

FROMJdcntitlerDefiued

1. JeffreyEpstein

2.
3.

~OVA, . .
N P..O~Af"\P,'RC.:IrJ
A l"t)R<::.A

City

"'1€:.~-r PALM eEA:11

4. __________

_

TO ldesitifierneflned

s.__________

_

City

.S.T. T\-\-OMAS
U ~ 'v J:.
State or Cowitry

6·---~-------

N~iclll

7. ------~----

JJ~ /

Gallons)

2.\0

61-"14

10; __________

_

Pounds \

11. __________

_

Flight Time_2_ +

Altitude FL

AIRFRMft

'3:3 o.5:7_ . 0

~

2.. .J_
~1 () J 3 O'S4 .J_

12. ~---------13. __________

_

20.

Night

14. __________

_

2L

T/L

15. __________

_

16.__________

_

17.__________

2.2.

IMC

23.

Approach

~

24.

18.__________

~

25.

19. __________

_

_

_____7_5°
Milcs_9::.._:_

Statute Miles

8. ----------9. -----------

_

,;;..._
F'_L;____

State or Country___

2 .\

l

,_,

.8_

26.

SAO01560
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JEGE, INC.
PASSENGER MANIFEST

DAU:

d-

~

-L

Larry Vboaki
Pilots: DaveR.ooae.-..
Larry ~--risc>b
Flight Engineer:

Type: B-727.Jt

RegiroatiouNumber; N988Jl:

Arrival
Time

/{);~

_

TO~-t-R-=~.........,_ __

2005

/f!

.

rfij)

Trip

_

__[f'
Number_3__,_

;~PM

l'ASSJ1:NGERS

t. Jeffi'eyEpstein
2.

FR.OMIdentifier DdHd

,/

~~ jLef.fu.J

City

&~

TO lde11tiflei'I>efbaed
City

_

::(._;..:/
O.;::.....____

State or Country __

~

W~f/~

~

i_L...____
..!../=

State orCountcy __

_8,=-c..0....::/J=------_
__.]u/
..-.-,,
____
Sta'tlltu Miles_</L

Nautical Miles

Gallons

ABU'RAME

S~._Q
l---'.P
Flight Tuno ./--t-!fl. ___
'7 3 ~ t!> ._f
Alti~ FL_~-

9. -------~--

Pounct,

~----

10._____

,kc

ll·---~------

/(>f,fs

12. -~------~----~------

13. ___

_

14._________

is.___

.£
--T-J,_L
.
j_.,.._

Night __

21. __

T/L

~--

IMC

_

, __
____
,.._...

~----------

,,'l

---

Approach__

.I

~

24·----~-----18, __

__;________

_

25. ___

~-------

19----~----........----

SA001561
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JEGE, INC.
PASSENGER MANIFEST

Regittration Numba:

DATE:_.
0epas:ture

TIIIUJ

N90&JE

e2..-.:J:-_,2005
~

'::20
5 :~

Pilots;

Type: B-727..Jl

i>;lYeRodgen.

FROM

P/J:C

Arrival
T1me

-7-:~iL
C"

t..ny Vbotkl
Lany M()f"J'UOD

FlightEngineer.

l~~"-0~~-----

TO __

__,_3._,./_,]'------

~ 'lnp
Number_

P~NGERS
I.

FROMIdentifierDoJlned

JeffreyEpstein

A:1_,4/lCL~~
3. i} /')dLAU,B

2. ~bA

4.~4~0

.~---.

5.

6.
7.
8.

9.

\

. ---..

~1

m"'tl~.

IZL/j,y_

city

Bt l r, . t?c6

CutSf

FL,

State ocCoumty

'tO [dcntifler l>efbald
City

?
yo&tC:

~
·

State oi- Country

I

N.f ·

NauticaIMilcs~-------_

StaMc Miles ________

_

Gallpns ___

/9~kf

1().

POlln(!s

ll.

Flight Tjme

AllUrRAM~

3

Jo(.o __J:.

/

ll

-1....a:
.di +}5_
Altibuh,FL .tl J?O 33 bl, 3 .D

13.

20. ____

Night

14.

21.

T/L

IS,

22.

16.

23.

17.

24.

18.

25 •

19.

26.

}

'

.s:-

1_L_

IMC

Approach

SAO01562
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JEGE, INC.

PASSENGERMANIFEST

FROM
Arrlva1
Time

Lury Morriilf>n

Flight Engineer:

_

___f ___
C,
TO~_P ____

_r,:-f(.
II

Lan:yVbosld

Pilots: Dave~

Type: B-717-31

AM

:S"'~@

Trip

_

_o
Number_..;:;:3=--2.___

De:fuled
FROMIcleaclfier

~,_,_
~=__

vo,;,e.,1'2-

/
StatemCounµy ___

to

Defmcd

Ide,.~

City

W..ssr:: A/~

/3e,11:,o~
_

Stateor Country--:;_r__/.-______
_

_____ :
NauticalMiles_...._g'i,1.-.!L_,.'-/
Statute Mile.s

Gallons

/

Q :J-g

2. 9 CJO

AIRFRAME

.3.!o&.;t.~

~(~"2.s7
+
..l.J::_
Flight Time__J;;_
AltitudeFL

,2 II

20. ____

--~--=~=--

~

:) p

_

N"ight

21. _____

_

T/L

b

,s

2._2

'2...z_

----='

I

._

IMC ___
22. ---------

23·~-----

_...__
.
·,
i

•

.

.Approach~-~

24. ___________

_

?.$.___________

_

26. ___________

_

SAO01563
J:)LLIO :)3XJ lilJtO

Wcj8E:6

S002"6

'a:!W

(
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l

JEGE; INC..

~

PASSENGERMANIFEST
Pilots: ni.ve R.odgen, Lan:r VlS():lk.t
tarry Morrison
Flight Engineer.

fype: B--727-31

7 .=--~

'""'

J_~---'-K~----

TO __
FROM~..._p._~-~-----

Anival
'l'hne

8-~

_

___
-"'-"-I

......

~ber_·-=~

FROMldeutilicrDefined

A,tt.1elL.

t{EA./

c1A1Kova...

City

W£St:.R~~l1=-~
,t:"~I

SbiteOl"Co®try

TO Idcatificr Dc:finied
City

htv_l/d~
I

N.y:

StataorCountry

~.,

NautiealMiles

I ~t,£

Statute Miles

Gallons

~s-:s::

Pounds

l!7ilD

Flight,me ~+
AltitudeFL

~

tJ_

AIRF.RAME

.J3o~s:;~
d2 ;l.

.Lb_,

,FL,,_320

33 () '

20.

Night

21.

T/L

22.

IMC

23.

Awroacli

·:..,.

7

~

l

,Q_

t.L

24.

~

25.
26.

SAO01564
3JI.1.:!0 J3X3 L13Nl:D

wtfilE:6

S002 "6 "cltlW

(
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.,'./
·-!

:i
··.,

,~
t.·

:~,

JEGE, INC.

·1•

PASSENGER MANIFEST

.

Pilots: Dave Rodgers, tarry VbolJd
Larry Morrison
FlightEngineer::

Type: B-721-31

FROM __
Arrival

'rbne

'(:_J_:5_T,__ro_B~l3""""":r::_"'-__
AM

Trip

_
__
~ :05 @ Nurnber___,5........::;;.;-..3...:;:ai:;..

p

I~

1.

Defined
FR.O!rlJ.denttlier

2.

City

3.

State or Comtuy

4.

TO l4enti&r Ddbu:d

5.

citr wu+

6.

Staw or Countcy __

7.

Miles_
Nmn:ica.1

&.

Statute Miles ___

SI.

Gallans

10.

Pounds

11.
12.

·;,o,

,·

13.

14.
15.

.

i~i;rj.

~\

_.:t>;t.·
•],,"'

8C

~aw,d..S

l}.S)a;

ch
th Lw, /Jt::'A
_
- ___
.........
""'
....
.._c
'=~.
_z.._9-=-7--=b=-------

S 3 0S-

~-----......
l~L~2
.

AIRFRAME

a 3SS-1

33 o:ze> . S,3_
Flight Time al~,3
AltitudeFL /:4Jl/c, JSO 7ol ._l_

20.

a

----21.
~----

Night

22.

IMC

23.

17,

24.

. 18.

25.

19.

26.

T/L

,;z..a

~---''-4-

Ap~

SAO01565
3:H.:L:lO :)3X3 lTINtD

W\:18£:6

S002"6

-~

(
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JEGE, INC.
PASSENGERMANIFEST
Pilots:

Dave R.odg~

Ftlght Engineer:
FROM:

PA

I

TO

PA\

FROM ld~tifiet Ddined

-1r3._----=;]r,'---,'··;;--·

-----

M.

City

__,.

7.
8. ---;;;;;;;,....-..;_------

9. -~.....--~------

T" ~
W-e,:s.

I~ 13tFb'f).,;
_

_____
State arCounny---=F':......---=L:;._
De:fiued
TO ldeQt.ltJer
City

6. _

Larrf Vboski
Larry Morrison

Wt!~1'

&"1

Pe~o)

_
_____
S1ateor C01mtry~,e__,.,L,::_

_

NirutlcalMiles________

_

_

C-.
StatuteMiles____,,.£______

AlRF.RAME

Gallons

10.

P01lJJds

]5~

11.

FlightThne

_Q_+J..1

12.

AltitudeFL

Il.

20.

N'i.gbt

14.

21.

T/L

15.

22.

16.

23.

17.

24.

18.

25.

19.

26.

z~,,

.x..

a3o7a

,::2

?J(3o,3

IMC
Approach

._/_

/1_J

l

SAO01566
J3X3 73JN~J
IlI-=1..:IO

W~lE:6

£002"6

"lliW

(
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JEGE; INC ..

PASSENGERMANIFEST
!!;'

.f

~~ ~

Pilots: ~ ,LarryVilOlki
Morrison
Fligbt~-----i.any

Type: B-727-31

__ ___._!:
FROM_f_._S__

FROM Idmtifier Defined
City

PALI"'\ 6~-"'

\N~)

Statsor Country_

4. ___

~

__,___

_____

--~-- _,
___,f:c..._,-.L...

TO ldat.tillet' Defined
City

s._.......;E1----------

w
NG:.

State~Country

__

':f_oe.~
____
fv_.t_.

_

Y=-------

......
NauticalMiles----:;)}-~9
StatuteMiles

/

r, Z

g

Gallom2.111
Pounds

10._~-------11._~

______
............,

_____

.;.,...1-------~
_.......
•
"'
.f.

t, __
I3,_._;;:;:.:11..__

\179':1 '3'307 3 .J_

'2..+C~ __
j.3
AltitudeFL 310
F1igbtTi:in&

,.·

12.

AlRFRAME

~----

l
:::==:r.·i =:t:·

20. ____

_

21. ____

_

'4_.. _L

o,5:.2

T/L

I

========~~~~:::_
22. ____

23. _____

16.____ , ---------

l?. _

-------:.;.....·
__,:1-~~
~~ .:

18,________
"

19._____________

~ IMC

Approach

•~

1..LS

24. __________

_

26. __________

_

~-_

SAO01567
17'd

092. .ON

::DL:l..::lO:)3X3 733Nc:D

Wtl2.E: 6

S002. 6 · ~

(
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JEGE, INC.
PASSENGERMANI.FEST
P, I I I

DATE:

;3 -_!/__, 2005

/ /

Larry Morrison

?/.JI

TO

Ur~

.AnivaI
Time

W4-., ,,, ~
/.I14 N\ Larry
V-J.90Ski

Flight Engineer:

:l F J<

FROM

AM

~ tt :~

Pi.lo~ ~,

Type: B--727-31

Regi.!trationNumber:N908JE

-r,.;,.

__
l.tt="'"___
~ber--=3=--2.

:~

_

PASSENGERS
FROM IdentifierDefined

1. Jeffrey Epstein

\....-...

2•

,-.s
c..,t.,·lo

3.

"!) IJ'VJP

4.

/V,4.0.,,t:

rt1~)t,,.,../I

,l"c,,

/??

'J'

llt,J

.n1 V

CI

v,t::.JJZ.,4-

~--

6. ________

vQltl<

N.tfu

7. -~---------

W e-sr

Gallons

10. __________

_

11. __________

_

Pound!

·

0 2 ci:::

/

2.

0

97

AlRF1lAME

/1, az. " 3301~

2.

Flight TllllCL-t-1.E_

AltitudeFL

p,3~

_

20. ____

Night

14. __________

_

21.

T/L

-~_

22.
23.

16·--------~-_

,5:_
J ,..3__
.t:JL
._J_

IMC

Approach

I"

24.

2.5.

~-------

19, __________

·°'
..a_

J.:JD 7 7

13. __________

18. ___

"f

~(,,,., B e11c.1+
_
_____
S~worCountry __ F_';} 9'Y
Nautical Miles
-------:--~
City

St.aluteMiles

17. __________

11 c,..,e~

TO ldeJ.tifler Defillcd.

8. -----------

15, ________

Nd'.'W

II

·

Staie or Commy_,/,/;___.r~-----

,l"1 ,.,,. C 1,J/(o.!3,4-

5. /14""6/ A"'#lt-

City

_

26.

SAO01568
E"d

09.l"ON

3'.)IjjQ J3X3 733N~J

W~LE:6

S002"6

"&!W

(
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JEGE, INC.

PASSENGERMANIFEST
B ~_.,.&>

n er. N908J.E
Reg1stratioNumb

DATE:

3 -Lzoos

~II

:f:"'2

i)

c 1hiageff,
.n.,.,

Pilois:
Flight E-a,gineer.

Type~ B-727-31

r
n,8.:__
r_,
FROM _____

La.\'ry ViloJlld

Larry MotriSoD

TO_~~""-/.,_/_.S.....17'-----~-

_

Arrival
Time

P ASSENGEllS

FROMIdentifierDefined

1. JeffreyEpstein

~/.SC~

2.

S4AA~

Cit)'

_3,

JIAtitA:

Stm,oor Country

~,

TO ldeotmer Defbaed

4,AAfM.§4

City

:5/,

'1 ~
7 ,/wnw,,

.
l,J.J\l:t:

State Qr CO\ll\try

b------

NauticalMiles_':('-'--4:2....

7. ~---------

StatuteMiles

8. ----------

Gallons

9. --~------10. _________

~

_

_11._________

13._~--------

15,_~-------~-

~--

16.________

~--~--

17._____
18. _____

~

3~7/:

A1RFRAME

, i:&O<Z ~0£1 .§;
c2.,._J
+a£..
time~

Pounds/
Flight

3 ;i:J 33679
AltitudeFt fl

12. ----------

..-...

//

~-------

19·-----~~---

20.

N"zght

2l.

T/L

22.

.IMC

23.

Approach

.b
.{

24.

ZS.
26.

SAO01569
z·d

09CON

(
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}

:

JEGE, INC.
PASSENGER MANIFEST

p ,1r

Registration
Number.N908.JE

Type: ~727-31

ro
~

Time

/ 0 : 0

2.

~

P&1

Arrival

Time

/

2 :

II,.,_

"1"t,; ..

s::,

Pilots: DMx.ltieaipra. Larry Vi8oslti
PlightBnginect:
Lury MGrrilon

y B'

/(/IIJ!,.I

#t_ Trip

~ Number_ ....3__
:S___,_1
___

_

.PASSENG:ER.S
I.

JeffreyEpstein

2. ~~✓~ ~OJ~,£,
3.

4.

5.

/2;,J-.Ntf

FR.OM ld'4tffier Ddlnecl

,r,1 ,,..,,,w•

1$v & ,tJ.:s

//

_,.,I{ W

City

Stateor

)' ~~ /<.

Cooatry_.....:,IV'___,y~-----

TO ldcatlilet Defiued

· City

is 6

w"s.~ P. / -

6.

Sta~ or Country___:;_~.,_~
I______

7.

Nautical Miles __

8.

StatuteMile&

9,

Gallons

31:/$,>

10.

Pounds

(,/3,

ll.

Flight Timo__b"/ I?

12.

AltitudeFL

13.

io.

Ni~

14.

21.

T/L

15,

22.

IMC

16.

23.

11.

24.

18.

25.

19.

26,

--~

,4

c: ·;(

_

d:r.-ot-'~"'----f o 2. ~

'2.,
~t;>

AIRFRAME

_

3,~tMJI{ ._L
~•

J3 6 f

2

(, . _!_

LI_L

Approach

SAO01570
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JEGE, INC.
PASSENGER MANIFEST
N908.JE
Regiim-ationNumbcr.

Type: &-127-31

Pilots:

4,, ..,__~.;Jl,,;,.,.,
Rodeen.LantVbc)dd
r>..n:
Larry Morrison

Flight Eilgineer.

DATE:

~ -~

200S

_
__ :r:
P_B-"'---

FROM ____

__.__l......,'FK~----

TO _

~-L--~
I'ASSENGERS
1. JeftreyEpstein

2.

FROMldcntmer .De.m.ed

/l$1NS:4
C'"'
A.u,..L-11

city

Stateor Countty _

3.~~
4.

r &,.lNt ;; E7t<! '1

oss

~ '5"1te&t.S

TO IdentifierDeftaed
City

6·--------~--

.-.Ui.W

I\LIOA..C:

StatuteMiles
Gallons___

_
__________
~----~

Pounds

-

/_()

~£:Sit,

_

15. __________

_

16.__________

_

17.__________

_

18.__________

_

19. __________

_

--.,

_

AlllFRAM&

3308"

.F?WJJ 3 JO

20.

Night

11.

T/L

22.

23.

.z

pl..-~

PligbtTime~+.t:Q..

AltitudeFL

12. ----------14. __________

fit...,'f-~----2,

NauticalMiles_..,..~ .....
_

9. ----------10. _____

~<.X.l,.•Y~·-----

__
.State or C-Owucy

7. ----------8. __________

)\.

_

,,:.....____
_____,_f..-:.t.

i 9 .Q
I

IMC
Approacll

24.
25.
26.

SAO01571
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JEGE, INC. ·
PASSeNGER MANIFEST
Lal'1)' Vlso$kl
.RocJ&en,
Pilots: Dtt11e
y Morrltoo
Larr
FlightEngincet:

DA'fE:

3 -31_,2005

~_8_:l/-3@

FltOM
Aniva)

Time

PASSENGERS

2.

l~
aAs,LNN'~ /PLA
)J

)(wEU.

3.J)~A:

fJrJ

Ku.1 ¥1Rk'.

Clly

TO IdeatlfterDdla~

_

s. __________

I.Ul:i.[C

City

State or CoLUttry___

6---~--------

Statute

Miles

8. -----------

Gallons

9. -----------

Pounds

~--------

_

_
.;c..___
F;-'l-:;;..

_

Loa )?
A.lRFaA.ME

,c2/ 0 pt_
d70f; 0 9.

FlightTime,d_ ~

11------~-----

AltitudeFL

12 ----------13.________

~-_

lt __________

_

11,__________

.16._______

B~
?,,-LM

____--._
NauticalMileii--"Z:i,',L.,J..~J/

7. ----------------

10.__

.N. y',

Stateoreounny
.....__

4. _________

~

:FROMld~tificr

Jeffrey Epstein

l.

(/.()t)

20.

Night

21.

T/L

22.
23 •

~---

&

I

IMC
Approach

24.

18.__________

!~------------

_

25.

26.

SAO01572
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JEGE, INC.
PASSENGER MANIFEST
bgistntion 'Number. N90!W;

DATE:

4 __fu_,2005

~lb:S<-/~

Type: :8-717-31

ftlOM

f BI

TO_;r_·

=ai\ =~

__.._ ~
_FK.....

_3_b_
;;:bu---'3__

PASSli:NGERS
ntOM IdentifierDemaed

JeffreyEpstein

I.

2.
3.

. 4.

sf\feA \-\ K<cll...G;,->
OA\J~O Mut..l..f:=J-J

City

or eo~_..,.._
sl:l'$:

s VCtt'SKf.\
ArJPR~~~Pf':\

s. CftNPJ 6uRf'J~

NG..wyo~~

State or eountry~

Nautical Miles_

7. ---------~

SWUUiMiles
Gallon., :,

9. ----------

10._________

_

11.~--------. 13. _________

(

/

#

_

16. _________

_

g

0 d,.,

~

l~'2.1~ '3:>69 B .J_
2_,,~
Flight Time -2.+~

Pounds

1C
_

20. ___
21. __

l5. _________

_
_Y______
N__
29'/:
_____

fJ

AltitudeFL:;,
_

_

L_
F___

.....

TO IdentifierDeftntd
city

6--~--------

8e.AC.tl-

we.s-r ~'-11

~_

.33 \ 0

---'
_

Approach __

~- _____

25. __

_

Night __

T/L

0 . :,

____:__~-----

26. _________

_

19·--~------SAO01573
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~

AIR
JEGE OR HYPERION

5614786553

12:40

06/18/2005

PAGE 02

JEGE, INC.
PASSENGER MANIFEST
Re8}StrationNumbd::N908JE

l>ATE!

fo

-L

2005

Pilots:

Type: B--727-31

~

RA>dgerw., tarry Vbo,ld
Larry Morrison

Flight Engineer:

FROM_J_F--'--K.-=-~ArrivaJ
!Jme

~s>:~
PASSENGERS

FROM I~ntif',er l>efiDed

1. JeffieyEpstein
2.

!<6LLEA/

SFt~

L2BIWL. M lJI.J/E;{
4. AuoRf?WFr#I uBclns~
Bcrt<NS:
s. ZJApA_

De:,oeU.

Nautical~files

s.

a,rt.,s
Qeiu~ .:£/2

SW:ot-eMiles

9.

J~A/A/

Gallons~--Pounds

~------

10.____

_

11.__________

flight

89 ½;

.LOcl ~

I,,%

~-~~~--13.___
14.________
IS, __________

20. __

__, __

21.

_

16·~---------~--------

18.__________

AIRFRAME

.3 3 / L 1/:. G>
d2....L

rlll}e~+~

Allitu<k:FL ~L3~0

12. ----------

17.__

FL .

Stateor Cwotty

1.

l,f ·

ii~
PA::?.tn

fM.f;;:ST

City

'Ze-FF

LV)ftlfK

/\

Stateor Country

3.

6.

yo&J<

N€w

City

~--

.33/ I f.o
Night

T/L

:n.

IMC

23.

Approach

·l--

d. ,
,j_

24.
_

25.

26.

SAO01574

(
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JEGE, INC.
PASSENGER MANIFEST
Registration Number: N908JE

Type: B-727-31

DATE: -0-~2005

FROM

Departure Q

Time __J_:

~

00 ~

Pilots: ~ve Rodgers, Larry Visoski
Larry Morrison
Flight Engineer:

f?8
----r
-,-~

ToLCQ

'

? :Cfs@

Arrival
Time

_

~:ber__..3~½_,,ol,c.......a,.... __

PASSENGERS
FROM Identifier Defined

1.~~I 1ire

_

2. ____________

u.1esr ?ALm

city

FL

3. ____________

_

State or Country

4. ______________

_

TO Identifier Defined

5. ____________

_

Cily

_

6. ____________

7. -------------

..,_d-==--1-½-J--1---------

Statute Miles

3 /£

Gallons

9. ------------_

ll. ____

atf/!q

Pounds___
FlightTime __

~--------

----,--f=='"
._,
___
_-+,H---

Nautical Miles

8. -------------

10; ____________

c/"7}

~

State or Country

OE37ft:ii

Altitude FL

_::::-

AIRFRAME

33/16·.~

.fl_·
+!}§ _____
Pi- J/Q 3 3 t._/ 7 · ~

12. -------------

Night __

13. ____________

_

20.

14. ____________

_

21. _____

_

------

T/L

_

____

/_

15. _____________

_

22. _____

_

IMC __

16. _____________

_

23. _____

_

Approach ___

17. _____________

_

18. _____________

_

19. _____________

_

_

SAO01575

_

(
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JEGE, INC.
PASSENGER MANIFEST
G6:5~Gc;;.l'G'<_

Registration Number: N908JE

DATE:

ID -B

~~~el I

:b'-

2005

FROM

@

Arrival

PM

? ta
Pilots: ~ve Rodgers, .J O
ison
Morr
Larry
Fli~ht Engineer:

Type: B-727-31

\'2.,:~

Time

_

__
To_L_C_Q

LCQ
AM

34·3
-=----

.
Trip
Number_______

PASSENGERS

FROM Identifier Defined

LAte en'-(

2. ____________

_

city

3. ____________

_

State or Country

-----------'--4-5. ____________
6. ____________

TO Identifier Defined

L,4J!c c.t'tJ

_

city

_

State or Country __

..
f_L__
_,____

_

NauticalMiles ___

0______

_

7. -------------

Statute Miles ----"Q=--------

8. -------------

_

Gallons___

9. ------------10. ____________

_

Pounds

--'----------

AltitudeFL

12. -------------

AIRFRAME

::,3\ \J -~

\30)

Flight Time
ll. ___

F(-----~~-

13. ____________

_

20. _____

14. ____________

_

21. _____

j_ ;3..Q__

____,_\_.-S

J'3 \ ! 9 a

gI 6
_
_

_

Night __

T/L

_

I

---

IMC __

_

15, ____________

_

22. _____

16. ____________

_

23. ______

17. ____________

_

24. __________

--'----

18. ____________

_

25.__________

-'- __

19. ____________

_

26.

_

Approach ___

------------SAO01576
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JEGE, INC.

..

...._.,

PASSENGERMANIFEST
3J.E
.
R.egistrationNumberN"8

D.\U::

/0 -/5",

B-~~

lNfy Vboeki
Larry Morrison

Pilots: B,cI e llo~
FlightEnameer.

Type: ».-7l7-3~

2005

~--'-:~
PASSENGERS

l...-

FROMl~ntffler Dellaed
_

2. __________

cttv

cf A Kl?(3-~

Slamor Couutty

. 3.

•L
O- ~

:'i

4.

TO IdeotUietDdhled

.s.

City

6.

7.

J-A.iE

£L

~ or County
NauticmM.ilcs__

StatuteMile$ .

8.

PL

_

____
D......_

0
AJlUi'RAME

9.

IO.
11.

l2.

Pounds

3i? I ~ 3 3 II '1 •..U
--~-•~

FllghtTuue_+..LL

AltitudeFL

£tJ.ts::3 3 l l :i, .~

___

Night~--

13.
14.

.2l, ____
22. ____

~

_

T/L

/_

IMC ---

15.
16.
17.
18.
_.,.:.J··

26. __________

_

19.

SAO01577
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JEGE, INC.
/

T
PASSENGER MANIFES
.ffl

Reg.iatrntionNm:nbcr.N90S

D.-\T.E:

/C)-~

~

I

2005

=lg_'@

Pilots:
Flight~

Type: B-727-31

='&;

J_f:.__..K....,__..__

C_Q ro__
FROM_,1..___
Arrival
T!tne

d.

Lan-y Ybos.Id
Lany Mort'boQ

d.M)Tnp
_ ,L-.___S
9;.......,l
:c:>Lyff' Number_....,___

P~SSENGERS

FROM ldcntt.flcrDefi.Gtd
City

3·-------~-5-~---------

4. _________

Sta~ or Countty _

_

TO ldeattfterJ)e,fbied
city __

LY~ fo11t-K.....

N-~
Q
b___
__
Nautics! Mile:,_7_
State O!' Country

7. ----------

StatuteMiles

8. -----~----

9. ----~----10.____

4
0
Mk'£
_j____ _
_£
__z
___,
J

~-----

g 7 't

Galloru

f

PC!Ull<h

I hlo9o 3;

AIRFRAME

St)O

Jl.9 I ..~

rwe_J_ +.!J1
L
Aftitll'JeFL F1e3so U

Flight

11. ----------

12. ---------13.________

20.~----

l4·-------~--

~

l5. __________
16. ________

17. _________

··-·'·

19. _________

---~22----~-

21.

T/L

I .-2a I .12

_ __

Night __

~_

_

_

/_

IMC __

~--

_

_

SAO01578

(
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,,...

/09/2005
.:pl
··

ONR
JEGEORHYPERIAI

5614786553

15: 15

PAGE

05

;~~~"'.·

HYPERION AIR, INC.

T
PASSENGER MANIFES
O?JE
Registrstiou Number; N!>

DATE:

\

-l

2005

~ ~ ;~

Type: G-1159B

FROM

Tg PF

~:l

4 :~

. J:'~SEN GERS

City

2. Sarah Kellen

WALLBLA't(E:

Stateor Country

3. Nadia Maroinkova

l<IS
s. :Li: NTA- BRoU
LUC. ~RuNG.L

City

T p A, LM· -e<=Ac:l-1
w Cos

_
State or Cou.ncry

NauticalMiles_
Statute

8. -----------

Gallons

9. ----------

_

10.__________
_

11. _________

COMMENTS

__3....--,.__._\_0_7~
:,__4- _
\_'2.___

0

aJRFRA.ME

\0'34$"" q10~.3

l'ou.nds

Flight Time
AltitudeFL

_

_

__;;-..
__,...
__;;.f=_L

Mile~___

7. -----------

12. ----------\3. ________

AN6- U ! LL A

TO li:leotifier Dcfl».w

4. David Mullen

::te.~N

~:b\e7r49
FROM [dent.ltler Ddlned

1. Jeffrey Epstein

6.

_

-r
___
TO___._p_e,-=-==

'2..+~

43Q

TAKE-OffJ?OWER

'!:,. 0

9706. 3
Night __

Flex T!!ke-Off

T/L

_I

Min1'ake-Off_·_._

JMC

-

Co11dition

Approach

--

.

2....

SAO01579
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~1/09/2005

15:15

PAGE l1q

·

AIR
JEGEORHYPERION

5614786553

HYPERION AIR, INC.
PASSENGER MANIFEST
Registration Ntit!lber. N909JE

l

J>A'X'.E:

Dep~-d~
Tl.me

:

.

PB:r

FllOM

-~2005

(J

$lti
Pl.lots: DaveRodgers, Lao:y V\$0

Type: G-1159B

Arrival

~

Time

7:'EkB

TO

~

Trip

S'O

•L7

Numbe;r

PASSJJ:r-mER.S
1. Jeffrey

FROM ld¢ntirterDc:fincd

Epstein

City

2. Sarah Kellen

U.A lll!'l

~'J(W(.

/!'JvLUN

6. ___________

LL-_

___..,_,
._N_.J;.....

Nautical Miles___

0_
___
9:__0_

~

_5_
_0_3__

_

Statute Miles__

_

Pound3

_

13.___________

COMMENTS

_

_

StatcorCountry __

_.__I

,/ZOtJ

~o

Fljght Time~
Altitude FL

1~ ------------

_

-L.._,
__.[i--1..C____

_ c_..;::_
/"Q

Galloos

11. ___________

I

TO Identifier Defined

&. ------------

10. ___________

t?~e~

_ (J...;;;e
___-{t=
City_~..LJ_,,£._-A.:...,E==-

7. ------------

9. ------------

f/4lt!\

Stut.eoc Coo.nby__

3. Nadia Ma:rcinkova

2 "4/Af'.~
4.6/,:,/.

(I.Jl;Jr

AIRFRAME

~?Dk,--=--.3S--

~-

,. {d<t7 6 f . #
i-7t..f
Night

FlexTake-Off_.__

T/L __

Mio Take-Otr_·_._

IMC

Condition ___

_

..--'0=----

_L

TAKE-OfF 'fOWER

__
!_..../

Approach ___

_

SAO01580

Case 1:15-cv-07433-LAP Document 21-3 Filed 12/10/15 Page 46 of 92

~1/09/2005

PAGE 03

AINR
JEGEORHYPERIO

~614786553

15:15

HYPERION AIR, INC.
PASSENGER MANIFEST

-✓

Registration Number: N909JE
DATE:

l

Deparrure

9

Time

-L:zoos

:2.2.~

FROM

TtB

~:1 _J l

Larry Visotki

Pilots: Dave Rodgers,

Type: G-1159B

?8'1

TO

(,s)

Trip ber
~ · Num

:

PASSENGERS

L Jeffrey Epstein

l>ANE1"

2.

FROM IdentifierDefined
City

,

8>~ (
~'TE.JE

c

_

___
_;J"
f\J__

State or Cot.mtzy__

3.
TO ldentlfler Defined
4,

City

5.

·---

6,

State or CoUiltry___

\03S-.

StatuteMiles
8.

Gallons \

t.\O 0

9.
Pounds -~

AltitudeFL
12.
l3.

COMMENTS

AlRFRAME

0\_5"_

Flight Tune 2,.

lL

_

Q__
'f~Q___

Nautical Miles ___

7.

10.

'6€AC~
L_ _
~___

Wc:E:.~) P~L/t'\

e.
-t-'2.

l\ ~0

TAKE-OW l'OWER

2. -~

Flex Tak.e--Off

.

91oe. ·--e-

__

2-.'S'

_.....;

'11 I I . 3

Nigh{
T/L

2..S
_l_t_f__

L ,0
--

Mm Take-Otr_· _._

IMC

Condition____

Approach__

_

SAO01581
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15: 15

· ~l/09/2005

AIR
J'EGEOR HYPERION

5614786553

.
HYPERION AIR, INC
EST
PASSENGER MANIF
J:E
RegistrationNumber. N909
DATE:

_i_--1--,

Departure (7
Time __A_:

20O::i

a (AW

61

PM

Larry V~ki

Dave Rodgers,

Pilots:

type: G-ll59B

_

_
.0_Q
_._@-..__
_ _J
T0/3
_,
!_
_[
__
.,_
__
M
O
R
F
Anival

Time . _£_:.JO,

PASS.ENGERS

-"----

NUlilber_~/_7.__s;;l"-=

Trip

AM
.PM

.FROMldeotirler Defined

1...EL'

city.

2.
3. ___________

_

$ta~

GAJEHt?~~ r9cf
F (._

or Country

TO ldeotitter .Dcfioed

4.

s.___________
6. ___________

w•,Al y£ttS.

_

City

_

State or Country

rL

7. ------------

StatuteMiles__

8. -----------~

Gallons

9. ------------

_

10.___________
11. _______
12. -----------13. ___________

COMMEN'fS

~----

_

___
O_k
__._\___

AIRFRAME
B:>O
J>f_ ~2t.l ..3
Pounds. a!_t_
-t-.d}j_
Flight Time_

-L

Altitude FL
_

_

8__9____

NauticalMiles___

.f:(.12(j_

C/711.7

TAKE-OFF POwt~

Night

Flex Take-Off---

T/L

Min Take-Off
Condition ___

WC

--_

__
/

--

Approach ___

_

SAO01582
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t

.

5614786553

15:15

01/~9/2005

PAGE 01

ONR
JEGEDRHYPERIAI

.
HYPERION AIR, INC
EST
PASSENGER MANIF
09JE
Registration Number: N9
DA'l'E:
Departure

Time

'

-L2005

y~

rry VISOSki
Pilots: DaveRodgers. La

Type: G-1i59B

_()__B__J _
O
T
FROM
3
~;a1_'-l__S__9_:~ ~:ioor\1 S

RSw

PASSENGERS

____.Y
. _-5
'M
City_...._f_,--=..~-'..'---..-~
_

l.

2.

State or Counny___

3.

TO lde11tifierDefiaed

4.

Ef-lf:.HW6S~ PAL~ 1'5
_
L __
f___
__
state or Couutry____

City

s.

...__.,

f__L____

6.

Nautica1Miles___

7.

StatuteMiles___

8.

9.
10.
11.
12.

1'.3.
COM:M:ENTS

Gallons

PoUllds

8__9____ _

0

~ME

1eo,

FlightTime_+23
Altitud~FL

0\11) .J

.'-l
C\717-._L

Cf)()

TAl<E-OFFPOWER

Night

FlQ::Talce-Off_. _

T/L

Min Take-Off_·_._

IMC

Condition___

_

"2__
,~0___

_

_

/

--

Approach__

_

SAO01583
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HYPERION AIR, INC.
PASSENGER MANIFEST

Registration Number: N909JE

DATE:

'2,_

-lQ__,2005

I0/31
~~:We

W

Type: G-1159B

~R~M

?81.

Arrival
Time

I)

TO

:23

@
PM

-La, I j "t'ISUSJt.i

Dave Rodgers,

Pilots:

P8"'i

I __1SLI-, __

Trip
Number_...._

PASSENGERS

N<=..:tL
2 .. ~Ui-G-tJ

FROM Identifier Defined

i.

City

3. ____________

_

4. ____________

_

l':"L
r______

State or Country __

_

· TO Identifier Defined

City

5. ------------6. ____________

w~, PA'-/■'\ e~~H

_

W~l

~V\

State or Country __

8E~\'T

_

______
f_L

_

Nautical Miles_________

7. -------------

_

Statute Miles_________
8. -------------

9. ----------~-10. ------------11. ____________
12. -----------13. ____________

_

Gallons

8SD

AIRFRAME

Pounds

<-foOO

C\1 \ '2.. ..__._l_

Altitude FL

_

+ '-{5'

Flight Time __
\

C\1\1- 9

SD

Night

TAKE-OFF POWER

COMMENTS

Flex Take-Off

"Tc:5~ .f Lt'3 'n'f

Min Take-Off
Condition ___

8

----

't. . I~

T/L

IMC

--_

__

/

--

Approach ___

_

SAO01584
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HYPERION AIR, INC.
PASSENGER MANIFEST
Registration Number: N909JE

DATE:

~

-l:1_,2005

Departure
Time

I0

:05~

Type: G-1159B

FROM

Pilots: Dave Rodgers,

TO
-~__,___81.....;;.__
__

Arrival
Time

ta,

13 \Liooalti

\-is\
---------

~:be
r__\~J~S"_S"
__ _

·\ :lb@)

PASSENGERS
1.

CcLLE.~ N

FROM Identifier Defined

2.

-+{

City

].

~(c.M~l(..

____________ _

4. ____________

_

5. ____________

_

6. ____________

_

\N<::Sj p~ Lr'\ l)cf.PiG~

---'-F_l
____

State or Country __

TO Identifier Defined

City--=s'--'-~--_,:....__..:..;;c\.\-_o_,_M__;_PJ..;;._s
__
State or Country __

U.;;;__5-'----\J_1.
____
_

Nautical Miles _________

7. -------------

9. -------------

Gallons

1100

10. ------------11. ____________

Pounds

8sb4

_

Flight Time

_

AIRFRAME

q7 \1-. 9

---2.._
+1l_

Altitude FL

12. ------------

COMMENTS

_

Statute Miles

8. -------------

13. ____________

_

y3 0

91 \S.

TAKE-OFF POWER
Flex Take-Off
Min Take-Off
Condition ___

2.~
Night

'2,_. \ '5'

T/L
IMC

--_

\

__
/

--

Approach ___

_

SAO01585
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HYPERION AIR, INC.
PASSENGER MANIFEST
Registration Number: N909JE

L

DATE:
Departure

Time

f'

_O_:~

..

· Pilots: Dave Rodlien,

Arrival·
Time
__,__:~

__
To__,f'_f>-=-1:
\ 1st
"Trip
__
Number------=---=----b

-19_,2005

Ic.a ffi...

..

Type: G-1159B

7 5D

AM

~at I J 't'ISUSlti

PASSENGERS

L~-c.tJ'<:: fAeK~LL
G-H:t:::>
2. EV Fr 0.t,)'0<2:RSS>orJ
;J
3. CE_ Ll: fv(>r () U eri:
YPr OcJ 19'tf'1
4. M<c'

TO Identifier Defined

s. CC<c:2:S VALOG:ri_

City

1.

6. ___________

_

State or Country

)1-oMf1 S

U ~ \JI.

W<:51" PALI-'\ °{5':9C.\4

_

____
f_L

_
_

Statute Miles ________

\

Gallons

9. -----------_

10. ___________
_

L\Q()

Pounds \ (

9S b

FlightTime

L ~C\

Altitude FL

12. ----'-----------

COMMENTS

ST . 1

Nautical Miles ________

8. ------------

13. ___________

city

State or Country ___

7. ------------

II. ___________

FROM Identifier Defined

_

2..bl)

AIRFRAME

C\1 lS ..__.\_

b·
.._7.:__

2

q7

(f

D__
_j_ ___

TAKE-OFF POWER

Night

Flex Take-Off~--

T/L

/._l__

IMC

··....:<6=--

Min Take-Off
Condition

L . 4 CJ

};:./4i_Approach --wu>oS

SAO01586
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'04/07/2005

PAGE 01

AIR
JEGEORHYPERION

5614786553

16:53

HYPERIONAIR, INC.

PASSENGERMANIFEST
B.H~CN.t)
RegistrationNwuber: N909J£
DATE:

.a.

FR.oM__p

~2005

~

Departure
Time ••~.:37

Type: G-ll59B

Arrival

Time

Pilots:

Br

.. s,
n,11e
:9..,,,

'J'O

~:~~

LarryVisoski

,G/3.

Trip

/_'751

Number

PASSENGERS
1. Jeffi:ey Epstein

FROM ldettti6cr Defined

2. Sarah Kellen

City

3. Nadia Marcin.kova

orCountry__
state

4.

5.

J4ml5S

s~

s.

Gt(
~A S !A:ll't
-4!1/';,,

city

_

':{fi-1-Ett..Bo@
A.I. ~.
·~
t/

_

Miles________
Nautical.

_

StatuteMiles________

Gallons

9. -----------10. ___________

_

11. ___________

_

/7Qo

~ounds

_

AJRll'RAME

·7
?~9S: 9 7.2..7
I

3..,___
;l... __

+J2._
FlightTillle_dJ,._
AltitudeFL

12. ----------~

COMMENTS

___
l,._.__
......
..,._F.

State or Counny

:5~,&utGJ:
IJA.1110Mw.li::AI

13. ___________

6EAcH ··.P;'JL,lh

TO Identifier Defined

6.'..iJJ.EMS~ey
1.

CLJ~T..

FL ~ID j ]d-6 . 0

TAKE-OJi'FPOWER

flex Take-Off_ .. _

'l'/L

Min Ta.ke-Off_.~

IMC

Condition___

_

Approach__

_

SAO01587
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.

- 04/07/2005

''

16: 53

AIR
JEGEORHYPERION

5614786553

PAGE 02

HYPERIONAIR, INC.
PASSENGERMANIFEST
RegistrationNwnber. N909JE
.DATE:

k~

2005

~_:_j_:~

Pilots:· OaveRodgers,

Type: CHl59B

urryVisosld

To~..,,.sr------

FROM_v--=--e:-=-B-Anival
2.....-~~._...tf..____
ii~ __t ......
Time
3 :~

PASSENGERS
I. Jeffrey Epstein

FROM Identifier Defined

2. Sarah Kellen

City

3. Nadia Marcinkova

StateocCountJ:y_

4. ___________

_

5. ___________

_

City_Wt=S~_/%~---~1/

Gallons /

9. ----------~10.

Pounds
_

11.___________

12. --------

--------------------------

:

~--

_

____

StatuteMiles______

8. ------------

·COMMENTS

~-g. ___ _

Stateor Country_·_·
Nautical.Mil~--------

7. ------------

13._________

_
___ :::J:
.....
__,H,F-1-.s.....

TO Ideotif.terDefined

_

6. ___________

/Jor-o

,,-~

~-~~

S'OQ

AOO'RMr.lE

'l-2.k~ 9? ~ 0. 0

_
b-.·
£ ......
L+~
Altitude FL a $'30 9:];?;l..j:,
flight Time

Night

TAKE-OFF POWER

Flex TakQ-Off__

_

T/L

__

Min Take-Off~·--

Il\11C

Condition

Approach__

_

/__

_

. -·.

SAO01588
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..
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16:53

AIR
JEGEORHYPERION

5614786553

PAGE 03

HYPERIONAIR, INC.
PASSENGER MANIFEST

DATE:

3

PilQ!li: .l}avi: .Rod~ers, I.at tJ '•'lsooltd

Type: G-1159B

Regis!(ationNumber. N909JE

PB1.

_

FROM _____

·~2005

TO

SAN
-------~-

' e ~ ~ ~:ber_l_1~S_Cf~-

Arrival
Time

l'ASS.ENGERS
1.

FROMldcntuicr Dr:fincd

2. GhislaineMaxwell

City

_

3. __________

4.____

_

w ~-r PAL.,'"\ \3ERC-\t
____
F_L=.-

Stareor Country__

TO Ideotlfie'°Defined

_

5. __________

_
__
N_._0_1£_:(,,_C
___
c~_Sf\
____
G_Pr_.

6.

S~te or Country__

7. -----------

NauticalMiles~--------

8. _______

......

Gallons~

10. __________

_

11.__________

_

2q\

AIRFRAME

_ 91 22..b __
'\l.\1...7.
~-'-I
FlightTime 5' +U:>
Pounds \

~
'£19..~ 1 ?--~·--

AltitudeFL

12. -----------

COMMENTS

_

_

StatuteMiles________

.

9. -----------

13. __________

_

_

TAKE-OFF POWEil

Night-2_4-'--'_

Flex.Take-Off_._

T/L

MinTake-Off_._
____
Co11dition

_/__,_j _

_._'3__
Approach LOG
IMC

SA001589
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.0,4/07/2005

17: 29

JEGEORHYPERION
AIR

5614786553

PAGE 05

HYPERIONAIR, INC.

._,,.

PASSENGERMANIFEST
RegistrationNumber.N909JE

'f -~

2005

~ 3:59

~

DATE:

Type:G-1159B

Pilots: Dave:Roogc:n, Lany Visoskl

FROM_S.=..:.'__
4-..iV TO_-+-P___.Br-=
__ :;;;..;.....;
Trip

S:~

Number_·

____,/......,.;2ia....-~......._b,..___

PASSENGERS.
I.

:fcffiey ~!Jlil~aw

FROM lden.tifier Defined

2. ___________

_

3. ___________

_

4. ___________

_

5. ___________

_

City

SAV,1NA"A..:.....!~-__..Q-...;.A
____
__._

State or Countzy_

TO IdentifierDefi11ed
City

t!A?m
8 ~A

W'f,.S r-

FL __ __

6·------------

Stateor Counczy

7. ------------

Nautical l\1i.lc:s
________

Gallons___

9. -----------10. ___________

_

1 !, ___________

_

12. ----------13. ___________
COMMENTS

ptA/4,kµA-N<tE

_

St21tuteMiles
_______

8. ------------

_

_

_

_

AIRFRAME

£_ L(::,7' '17'3~. £Flight Time_j_ +.Q§i
/. O
AltitudefL FL '3ZC CZJ 3J ..
_,._I_
Pounds

T AKE-OFli' POWJ;R

Night

Flex Take-Off_._

T/L

Min Tako-Off__

IMC

Condition___

_

Approach__

I

_

---·

SAO01590
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'
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PAGE

06

'

HYPERION AIR, INC.
PASSENGER MANIFEST
RegiS1llltionNumber: N909JE

DATE:

lf .-5

'l- 3b
D:Parture
lllllQ

--'~=-=~

TYJ>c:G-1159JI

2005

__
~ROM_~._.61.

AM ·

U
Arrival
Time __:i_:~

1-

<;

_

TO

q~

fVK

Trip _
Numb~

l167

_,__,;,

_

_:_ __

_

PASSENGERS
J)etlned
FROM: lde1,1JjfieT

WC$5' f'0LM -~EACH
____ _
~_L
............
State arCountry __

City __

2. Ghislaine Maxwell

3----------~-

4. ___________

_

$. ___________

_

6. __________

_

Defined
TO lcleotifi.er

_
___~JJ_TA
Cey---',_._(,~1_L
Stateor Country

_

_____
_&_R

_

NauticalMiles________
7. ----------Statute Miles

8. -----------

Gallons ·
9. -----------

10. __________

_

11. __________

_

12. ----------~
13. __________
COMMEN'J'S

Pounds

9 00

bbCC

AltitudeFL
_

<-lI0

TAKE-OFFl"OWER

N.lgbt

Flex Take-Off__

T/L

Min Take-Off 2...
Condition___

IS
~

_/

__ .

..

IMC --Approach__

_

SAO01591
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0·4/07/2005
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17: 29

JEGEORHYPERION
AIR

5614786553

PAGE 08

HYPERION AIR, INC.
PASSENGER MANIFEST
RegistrationNumber: N909JE

4
D_ep~
1
Tune
DATE:

0. f/Jv,v..ct,10

Type; G-ll59B

-..L2oos

FROM

:'-/:/·~

Tiru,e

Pilob: Bff'e~

7§8

Arrival

/0.

PBr

TO
AM

Trip

~

LarryV~ki

l1-~~

Number

PASSENGERS

I. Jeffrey Epstein

FROM ldmtifier Denned
City

N.J. ----__..._~-

3.9aAli~

-·

SMe or Country

4.

RtAniA M~&

s.

A.vMEA

6. __

VA

TO IdentifierDefu,ed

h?vs,;.,~A!A

_

_
_
_

l4oc

Pound~

_

---

COMMENTS

__._,6:_Z.~,._
____

GaJ10ns

--

l3. ___________

~L,,,

St3tlrteMiles_________

9. -----------10.

12.

wes,

NauticalMiles________

---

11. ___________

city

State or Cou,o.t:ry
_

7. -----~-----~

8.

--;-;;~B~O

f?c,Q

-d

flight Time
AltirudeFL

_

AlRFRAME

,;l. I

FL,4'30

TAKE-OW POWER

Night~.--=Q==---~

Flex 're.Ice-Off_._._

T/L

Min Take-Off_._

IMC

Condition ___

_

Approach __

I

/

_

sA001592
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PAGE 10

HYPERION AIR, INC.
PASSENGER MANIFEST

P.~

Registration Nwnber: N909JE

L-..AzL.

DA.TE:

200.:>

FROM. ___

~

AM

Arri.val
Time

Tune~:~

:Retig"'5, Lany V:woski
Pilots: JM•,•e

Type: G-1l59.JJ

__.__
r._s«-./z
__
. ;,..-:Tor___ -z.
__
~...c
P......
C

AM

2-#-Z.....,,.D--

Trip

:..,/
.........
c Numoor___:
----.Q_:_ill(®

PASSENGERS
1. Jeffrey

.fROMldeotifierDdlited

Epstein

city ·

2. Sarah Kellen

3.

4.

blllS/NSK"AA/A-PIAMMc.,,,..,YoK,.
&ME1t

s.__________
6. __________

_

~

COMMENTS

~l.,,,._l...,.S=-rl~r=----

State or Country

77S:

_
____-\_
/.t-/--~-'--t
AlRFRAME
Gallons /ei-DC
/_
..__
Pounds '='½;2S: C,7<fJ_
~ ..,__I__
~:["
Flight Time eJ'~ 7<f5·=-;t_Altitude FL rt/flt,
StatuteMiles

_

il·---------~-~
12. --------~-13.___________

_

____ ._
__,,6'----'-l,e

.5,-. 7bQH4S

N~tic~ Miles

8. ------------

10. __________

or Country _

TO IdentifierDefiQed
City

7. ------------

9. -----------

Statil

.B.;;ttc/-{
wtsr:_ i?J'!tl"7

_

l'AKE-OFF POWER

Night

Flex Take-Off_._._

T/L

Min Take-Off'_._

JM:C

Condition__

_

_/

Approach__

__

_

SAO01593
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AIR
JEGE OR HYPERION

56147.86553

13:00

PAGE

06

HYPERIONAIR, INC.
PASSENGER MANIFEST

t;,µ.,..,.,._,..o
Regisiration Number: N909JE

DA.TE:

'Y-~

O
Det'arture
L
Time

:J'f:

2005

@

PM

Pilots: lil• , t lt<,dge1!,

Type: G-t 159JJ

Laoy Vlsoski

_
__ ;,.._
To_P---- ----=.!B;{,:;
J!lloM_~---<-----=e=--=B'
Arriva1
Time

PASSENGERS

1.Jeffrey Epstein

FR.OMIdentifier Dd"med

2. Ghislaine Maxwell

City_ '"7i°~,a.A__..O,:.,Lo=-:JIC'-!O""-----

tdstt~

t,J.T

state or Country

TO JdentifierDefined ·

BL~ !?&~c~

~r:.

City

6.

L "'114LE
I m,a,te

1-

LArn.A:~

Miles-'-.________
N.a.utical

5.

State crrCounny_

___,F:;t...!M'-"'-----_

Sbltu.teMiles--~-------

9. ------------

Gallons ~/

C:,0

AlRFR.AMJi:

10.___________

_

11.___________

_

12. ----------13. ___________

✓D?~ 92'/f '-#-o?. b
Flight Tiroec2_+ Lio
{Ill) 9 7_5/_ . 3
AltitudeFL /:J::

_

TAKE-OFF l'OWER

Night

FlexTake-Off_.__

T/L

Min Take-Off_·.__

IMC ____

COMMENTS

Pounds //

Condition___

_

r

Approach___

_

_

SAO01594
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· '.•

...

0t1201200s

13: 00

PAGE 04

AIR
JEGE OR HYPERION

5614786553

HYPERIO.NAIR, INC.
PASSENGERMANIFEST
Registration Number: N909JE

Type: G-11598
FROM

Depa.rtwe~
Time _'O_:~

'2, AM

Pilots:

PB!

Arrival
Time

dg~ V-JSOSki
!)8-vC?..!l-oLarry

TLST
1~7_3=---_

ro

__\r
~:be

J() : '2.J!)~

PASSENGERS
1. Jeffrey

FROM ldeotirJU Defiaed

Epstein

City

2.

StateorCoimtzy _

3.

A tJ O R~ f\ rJ~ ~Vc.t,J SK~
s. \J~Lo:59,; c.o,Rt,-J

4.

6.

T ff"i! Ar,/f>J

City

str. ,
QT Country

Naut{cal

8. -----------

Gallons )

11.__________

_

COMMENTS

_

_
_

_____

-

bSO

AIRFRAME

_s

Pounds_i:f\Oo 91S\
2...J
FlightTime 2. +.Q.b
Altitude FL

12. ----------13.__________

l'-\As
us\J!)'\o

Miles________

Statute Miles __

_

_:::f"_L=------

TO Identifier Defined

SWe

9. ----------10.__________

6~tt

~\_,t\

\N~

'°s90

Flex Take-Off

"2...l~

Min Tllke-Off_._
Condition ___

2.,..._\__

Night

1"AKE-OFF POWER

_

/_\_~

T/L

_\

IMC

_l_ ..-''1'--_

Approach __

_

SAO01595
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05/20/2005

AIR
JEGE OR HYPERION

5614786553

13:00

PAGE 17

;.

HYPERION AIR, INC.
PASSENGER MANIFEST
RegfatrationNumber- N909JE

DATE:

S'"

--'---.,2005

£_
Departure_
: J() ~
Time

Pilots: DaveRodgers, LarryVlsoski

Type: C--1159:U

FROM

Arrival
Time

'TEB

TO

LI ~

/?82

Trip

L.27~

Numb«

PASSENGERS
FROM ldeatifiu Defined

· 1. Jeffi:eyEpstein

(€r.s:e~-~~o-~

2. Nadia Marcinkova

City

~ J(Et.L.l§'V
US/NS 11A
4. ,4uMe?I · A1
_
._____
L_•
....
5.,.t,.=i~-A
IY/ul[W
v10
6.

State or Countcy__

_

____
__'---.
___.J.N,

3.

7'°'"~~';...~_:,__

TO Identifier Define(!
City

12. -----------

COMMENTS

f:L •
_

Nautical Miles________

. o-...-...-.......~--u

~

StanrteMiles_________

AIRFRAME
.ScO
,'7SZ.--►~Pounds 39;J{.
,3.....__
__
ti?-......
FllghtTimed:__+/k.

Gallons

_

11. ----------13.___________

PA4m Bsr::tL.{

State cr,:Country

8. -,..-----------

9.
10.___________

tvES(

'/

AltitudeFL£~
_

7 5 f . (,.

TAKE-OFF POWER

Night

_i{,$__

fle:x Take-Off_.__

T/L-

_Lt.,_/ __

Min Take--Off_.__

IMC

Condition___

_

Approach__

_

·---·
SA001596
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0ey(2012005 ·13:00

AIR
JEGEORHYPERION

5614786553

PAGE 15

',,i.,.

HYPERION AIR, INC.
PASSENGER MANIFEST

RegistrationNum.ber:N,oM,E
DA.TE:

s -~

2005

Pilots: .£!aveRodgers,_Lany Visoski

Type: G-1159.8

ner

_

r
-:;__
---__

FROM

.A.mval
Time

PASSENGE'QS

1. Jeffrey Epstein
City

2. Sarah Kellen

f-=---"=L=-----

State or Country___

3.

TO ldeoti(ier Defined

4. David Mullen
5.

\Ne:..~ fALY't~&=.B

Q?stlfreu<{rJ5>

city
_

6. __________

- o"t>
--re1l?~G

St.ni:or Country _

_

_
__'"
___J
__,_~

_

NauticalMiles ________
7. -----------

SUJtnteMile5 ________

8. -----------

GallODS \ ':)oC)

9. ----------10.__________

_

_

11._________
12. -----------

13._____
COMMENTS

~----

_

IJRFRAME

'11S:f. b·
i)
°t Cb$"
2.. 4
FlightTime -Z.+2:~ --~7b2.. 0
Altitude FL {(5'0

Pounds

Night-·'---

TAKE-OFF POWER
Fl~ Tako-Off

Condition___

2..-~

T/L

_

/__

Approach__

SAO01597
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l.'

05/20/2005

13:00

5614786553

JEGE OR HYPERION
AIR

PAGE 13

HYPERION AIR, INC.
PASSENGER MANIFEST
j

e;I.Ll.\1~f-'V1¢.'ft>
RegistrationNumber: N90?JE
D~TE:

5" -\ 9 ,2005

~,:-SI@)

Tn,e: G-1159~
.

Pilots: Dave Rodgers,

l"ROM_\...,...::......E._6
__
TO ?81
Arrival
Tillle

lO

_..___

,~

:.~

AM

111

Trip
Nwnber_

\
__._---'------

PASSRNGERS

1.Jeffiey Epstein

FROM ldeetif"acr De61led

2. Sarah Kellen

3.

eoftr..r\tJfj

Tc. ,e.RB cR. c
tJ:r
State-or Countty
City

""UC.!.""

s Kf\

4.

TO ldenfi:fier Dd'uaed

5.

City

6.

State C1tCountry

7.

NauticalMiles

8.

Statute Miles

PF:,Ln ~~H

\IJ~)

,

9.

10.

FL

l t.,OC
AIR.FMME
<31E>'l...
C
Pounds 'l 18 ~
Gollons

13.

2-. ~
2..+?_ 0
C(l b4 ._3 __
Altitude FL 4 30
.8
Night
TAJ{E-OFFl'OWER

COMMENTS

flex Take-Off

It.
12.

FlightTime

-

;2_. \ ~

T/L

_I

Min Take-Off~--

IMC

-

Condition

Approach

I

SAO01598

Case 1:15-cv-07433-LAP Document 21-3 Filed 12/10/15 Page 64 of 92

5

DATE:

~ti

.... ------w
...--,
e,,,;:--:.:...,,-- ...

-ci?
'::£_
20,05

:/f:

<i

Arrival
Time

~n ~

£>/ :~

PASSENGERS
I.

Trip
Number

Z-77j'

JeffreyEpstein
FffOM ldea~r

2. SarahKellen

3.A~~.-/13

t4A;/U:.IN~lbl,.

4-----s.____ ~-----_______

_
_

7. ------------

St® or Countcy __

J..h....:~=------

TO lde11ti.f1eDe
r fined

7fle;.e

Bo Ro

Stateor Country

N.,

Nautica.lMile,________

tT

_

8. ------------

_

StatuwMiles_________

9. -------~----

10. ___________
11. ___________
-,;...._______

13·-~---------COMMENTS

&4!1/3•A<,,{/

hGSr:

City

6. ___________

12. ___

City

.Deftaed

Gallons

/3@

Pounds

993'1 9 2 2 Y:.._..,_3_
_

_
_
_

_

.ol_..al_

Flight Time

Altituc(eFL

R S'SQ

TAKE-OFFPOWER
Flex Take-Off __

Condition___

Night __

_

Min Take-Off_.__

_

d ·--=3'--q7 /.k. k?
:.___

___

T/L

/

IMC __

.__

Approacli ___

_
_

SA001599

Case 1:15-cv-07433-LAP Document 21-3 Filed 12/10/15 Page 65 of 92

HYPERIONAIR, INC.
PASSENGER MANIFEST
RegisvationNumber: N909JE
DATE:

b

~.3

~20<)5

Type: G-1159B

7:i_Sz;_

~QM

Amval

fa :07

Time

:~

Pilots: DaveRodgen,

TO

Larry VJsosld

E_SZ-

~ Trip

..t.230

Nwnber

PASSENGERS
I. Jeffrey Epstein

2. David Mullen
3.

4.

',,/,is/Aiut:

ME~~

S. __________

sr. r6¢H'ZM

city .

IIUVcw•Gl..
/11(»JftM>fl.l/
A_

U.S. I{. Z:.

State or COWJtry
TO ldentffler Defined

~ E'Sr.

City

P1+?,n tl Ei'+<:-lt-

6·-----------

S!ate orCountry~---F..;..=. L=-:.-.
___

7. -----------

Nautical

8. -----------

S~

9. ----------10. __________
II. __________

12. ----------13. __________

COMMENTS

Miles_7&-47-'S-"'------

Miles__,_/.,«.J~wr.
_____
.+/

_

1/:
AlRFRAME
/lof9 9770 ......
I_ ..

Pounds

Flight Time~+~
Altitude FL~

_

_

/S'b

GalJoos

_

_

TAK~FF

POWER

~
'j_7 ]✓

•c....:;.5'~-

Night_.

__

•-::,~-

Flex Take-Off_._

T/L _/

Mi.nTake-Off_._

IMC--~--

Condition

Approach_~-

----

__

SA001600
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- ---•--J

HYPERION AIR, INC.
PASSENGER MANIFEST
RegistrationNumber. N909JE
DATE:

b· ._L_.2005

FROM

y :3}_@

Time

Deplll'U.R
Time

Type: G-1159B

Anival

Pilob; Dave Rod2£l!i Larry VboslQ

fBI

TO

7

Number

TE~

Trip

:~

\ 18l

PASSENGERS

I. Jeffrey Epstein

FROM JdeatifJer Deftned

2:Nadia Marcinkova

CicyWE.~'1"

f P,'-f\ f>~ ~·

State orCoWltry ___

4. ___________

_

5. __________

_

,a.

City

T<=~e~~ o

State or Countzy___

7. -----------

Nautical Mjles

8. -----------

StatuteMiles

_

IJ. __________

_

t3.__________

_

COMMENTS

rJ_':f
____
'

_

--------------~--

IbOO
AIRFRAME
Pounds 9 41C
9112... b
FUghtTime _2-_+
q_
_\.
2.,. :>
Altitude FL ~ 5'0
911 ~ .-3._
Ga110Q
:s'

10. ___________

_

TO IdentifierDefined

6.

9. -----------

~_L
____

TAKE-OFF POWER
Flex Take-Off "-.

l~

Min Tako-Off_._
Condition ___

Night__
T/L

_/

.__
__

{MC
_

Approach__

_

SAO01601
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---·----

HYPERION AIR, INC.
PASSENGER MANIFEST
~egisttation Nlllllber:N909JE

---IVATE:/4_-_/L2oos

~-2= /7' ~

Type: G-ll59B

~ROM

-,-e..8

_P._YJ:I:""""-----

TO_-

~;ai /l2 :.35 ~ ~'!ber_~/....___..7__,g....
__ ._._.al<.....;:,_

----MSENGERS

____

Jeffrey Epstein
Sarah Kellen

J)fW!t [iuRNS

FROMldcotUlerDefuie.11

~'(e]e

City

f} a f<.O

'

A/.J.

State or Country
TO ldenti~1:, Defined

City

p.,l""' B~ c.l..f

a., S:::..tr

..a....F.-..:•c...:L=-"-----

StateorCoumzy __

NauticaJMiles________

_

Statute Miles _________

_

Gallou,

l',/.O()

Pounds

9'l-3tf ~£77'{ 9

AI.R.FRAM.E

+/b
FL.:YJ'.o

Flight Time .d_
Altirude FL

----trfMENTS

'1272 ,;;.

TAKE-OFFPOWER

Night

Flex TIU\e-Off_.__

Tn...

Min Take-Otf_.__

JMC

Condition___

d- .3

_

Approach__

!__

_

_

SAO01602
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HYPERION AIR, INC.
PASSENGER MANIFEST
Registtatioo.Number: N909JE
DAT.E:

6

-c::ilJ,
2005

Departu:±:_
: 3J_ ~

Time

PASSENGERS

I. JeffieyEpstein

Type: G-1159.B

-FROM

Pilots:

PZU-

Arrival
Time

'

/4

Dave Rodgers, Larry Visoski

TO
AM

~B

Trip

:S°S')M

Number

FROMldeQWJer
DeflQed

2.&--4 ~.J
3.~,,-.. duA..u-£

State or Country

4./~

TO ldentlfler Defined

5·------------

City

6. ___________

!7i3

City (.A

_

Jesf:

?At,,,., ~~
,t="~

-Te"t:~/Sb&()

State or Country

A./ . \} ,

NauticaJ Miles ________

7. ~-----------

_

Statute Miles _________

_

8. ------------

9. -----------10.____________
ll, ____

12. ---------~-13. ___________
COMMENTS

Gallons /
~

Pounds

9.53]

Flight iime

~-------

AltitudeFL
_

5"t>O

AIRFRAME

9222.;?..

_si3_
+/!L

..

~ _,3~-

FL £Jt> '727'J.~

TAKE-OFF POWER

Night

FlexTake-Off_.__

T/L

Min Tak:c-Off_.__

IMC ~•----

Condition~---

Approach__

I

_

SAO01603
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HYPERION AIR,.INC.
PASSENGER MANIFEST
\

RegistrationNumber:N909JE
))ATE:

b _'3o
___,

Type: G-1159B

200s

FROM

Arrival \

~1:~

Time

Pilots: Dave~

l'..a.rryV&oski

f>S~

Tt;B

TO

AM
D ~~

Number

l18b

Trip

:PASSENGERS

1. Jeffiey Epstein

FROMIdentifierDerided

2_

se~~r\ \(f:.Lll=tJ

city

3.

PP.NPI fsU~N ~

State or Co'ontly_.,__N............;.J"";.._
___
_ _

:T~"\<=te
<8o'Ro

TO IdentifierDefined

s._________

_

City

WE.~) Pl\l~

State or Country

StatuteMiles

8. ---------9. ----------

_

5:"'

~ 0 (J

rae~

Pounds

Il. _________

_

Fli,ghtTime

~---

D3

\

_

12 ---------

/

Gallons

10._________

COMMENTS

F_l
____

Nautica1Miles~$3..i...O~C==----~---

7. ----------

)3.,....__ _____

~__

(:>~P!-\t

AlRFRAME

918~ .S°

'2...+_fl_---

AltitudeFL___

2.~
918~ ._1_

TAK)t.()Flt'l.'Ow.ER

Night_L.

Flex TaJce.:Off_._

T/L

MinTake-Off~--

IMC

Condition___

A{lproac:h__

~

!_._I
_
_j_.__
Q
__
_

SAO01604

Case 1:15-cv-07433-LAP Document 21-3 Filed 12/10/15 Page 70 of 92

.

.

HYPERION Al~, IN

-'---.

-

PASSENGER MANIFE T
l
~ Nmnber:

N909JE

Type: G-11S9B

LarryVisosld

Dave Rodgers,

I
I

i

=---I
-

..-n:s

FROM-2__.m._.·

DATE:-2-•__£2005
Departure
@
ruoo // :a!C/
PM

~val

__ /_:~

___.._}_,_7
__ _,_7

tmer _

NllllT

i

PASSENGERS

'

1. Jeffrey E¢ein

2. Sarah Kellen
3.
4.

A~.eER.NA.

~..Ld..l..J;;.~L.__L..£:lj~~...b.tt.~::::!!::'!C.l

.sd .

jY} USI Al

sm+

rol1

11:t:2!? A-£fl:

cJ----"
-~~-=~r---stati

s. I !!1AlE

I

6.

1)AtiA ,JotLNS

!

or Conn

Nauhcal
Miles
I

7. ------------

8. ------------

S

9. ------------

10. ___________

_

11. ___________

_

i--..r:..Joo,,:~------

*Miles
--1'--'--~-------

Gallpns...,.___...__
AIRFRAME
.
!

o//f:~-7

i

.e:R..__
3_

~tTime
I

~de

12. -----------

13. ___________

_

i

FL.-1'-Jl,__,_~~

TAJfE-OFF.

9771.D
Night

i.

COMMENTS

T/L

Flex\Take-Off

__

/__

_

I

IMC ____

Mbi irue-off

_

!

Con~ition
i

_r:1 __

_

Approach----,--

I

SAO01605
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--

!

I.

•--,.

I

· HYPERION Al~,. INC
.

,

.•

I

ffl

i

.

PASSENGER M~NIFE T
Registration Number: N909JE

. IS.

2005

:07

~

7

DATE:
Dep,utwe
Time

/0

AM

Type: G-1159B

fiEB

FROM

Ii

p·

'

II

B./1.ib.c~

: B11,ellielll;e,s, LanyVISOSlci

PB:z=:

,d. =t,;J..

172a

i

I

PASSENGERS
1. Jeffiey

Epstein

cnt-~-+-L-==~~~::,,..,i_---

l!eluw
2..St4.KVJ11
3.

f

D11NeiioA,tJs

or
Stafe

4. __________

_

5. __________

_

' 6. __________

_

i

citf-"'c..a;iiq.t£_:,:::c.u-t:Z1--1.~~:.Ja-

51orc
1

____

_

____
~ Miies-+-::::.::..,r..c-,__

_

N8¥cal Mil-, _ _,_~:::._

7. -----------

i

8. -----------

----------~10. __________

_

11. __________

_

' 12. -----------

1Ide

Galb,~~,L__ AIRFRAME
~~~~ 97 ?R-t

~ .c?,.

Fli~ Trmo

93D0 ...3

Al~FL
I

13.

-----------

COMMENTS

Nigbt~,t:52.--=--'---

T~FF
! .
Flei Take-Off

i

-

T/L

__
_/_!-+-/

MhiTae-Off
I

Corldition
i

Approach__

_

-1-----

i

!'

t11
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HYPERION AIR, IN
PASSENGER MANIFE T
Registration Number: N'.909JE

/3 ,II

Type: G-1159B

PiL ts:

1{14,,,..
~o";;,
». t e Jtodle•s, I.any

Visoslci

.
DATE:

7

-~2005

Departure
Time

~:

03

FROM_.:._.P_J_l._\
__.___
AM

6J'

Arrival

C:/OiPM

Time

iAM

PASSENGERS

2..David Mtrlfe:n
J·.

......

/')1 If

I"[' fY ,I lj /1,16/;

4. ____________

_

s. ____________

_

6·-----------~1. -------------

8. -------------

Gal}ons
~.....Mf!.-=~-

. 9. -------------

10. ____________

_

11. ____________

_

12. -----------13. ____________

_

AIRFRAME

Pour1ds-=---i:.....:::::......,e__ _ ___

•___

_

Night
:

COMMENTS

Fl~ Take-Off

--

T/L

_Lt

MmTake-Off

--

™C

-

Condition

Approach.

I
(

SAO01607
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,. 1

HYPERION AIR, IN .
PASSENGER M"NIFE
!
Registration Number: N909JE

DATE:

_7-=--_-_liL
2005

Type: G-ll~9B

FROM

T

Ptl ts:

·I___,__

___._{:___,B=--·

Anival

--

Larry V"l&O!ikt

TEB

\192

'-\ :~

Time

Dave R~

PASSENGERS

I. Jeffiey Epstein

2.

S~RA):\ Kt: Llt:1'1

3.

OA/v0

Su~/JS

FL

4. __________

_

.s.__________

_

6·----------7.

-----------

N~Miles.----~---Statjtte Miles -1-~:c...JIC.-------'
Gal~m-'--&-.::::,q_
__
AIRFRAME

8. -----------

9. ----------10. __________

_

11. __________

_

98ao .4:

'a

9802._

12. ----------13. __________

4:

__2..

_

COMMENTS

T/L

_/

I

__

Min !fala,-.Off

IMC __

~
__

C~ition

Approach

1:-\..!:>

--+----

SAO01608
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HYPERION Alfl,. IN

.

,,,

:

PASSENGER M~NIF · T
~stratio:11 Number: N909JE
DATE:
Depattwe
Time

J

DaveRodcers.

Type: G-1159B

...

- 2.'2...2005

9 =--1L@)

\19S-

PASSENGERS

I. Jeffrey Epstein

'!

.

DeJ1Rec:t

FQOM

2.

SARA~ '( (:.t.U:.tJ

c,-_~--½--<=-_R._B_o_(e_o
__ _

. 3.

DfttJPs BoP..rJ

sts(teorCoon:trv__ ·

4. '\
"'-·

__

@l:CP.JfvA

5.

6.

i

~I

-1....N-s~----

ned

cJ

f)P.,LM·8~

FL

l

7.
8.

~

~
l
!

9.
10.

Gd

AIRFRAME

qeo'-).a

i
i

11.

12.

2.3

'

~-

13.

9 ao,
Night

.\

L .._.3'----I

( t

COMMENTS

Miq Tak&-Off
i
Cortdition _,___

IMC

_l_ .._.._l_

Approach __

_

SAO01609
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..

''

HYPERION Al~_ IN .
I

PASSEN.GER M~NIFE

T

-attL \tA-MMo"'t)
RegistrationNambcr: N'°9JE
DATE:

1

Depsrtore
Time

_2,S- 2005

S:~

9

AM

Type: G-1159B

Pil ts: Dave Rodgers,

oer:
:r

FROM--=--'---;...-.Arrival
Time

:~N

;

PASSENGERS
I. Jeffrey Epstein
2
3.

---.

s;ARA~ ~E.LU:.tJ
PPrf'JA S uRN.!>

"FL

s._________

_

6. _________

_

7. ----------

7

Mil~+--_.__0_3--'~=-· ___

8. ----------

S~

9. ---------10. _________

Gal}.ons-'-';:cJ._-_

ll. _________

_

12. ---------13._________
COMMENTS

..
i

I

q~ol.
+'2.4-

~Time

_

AIRFRAME

o

Pounds

_

l·
2..4-

I

so

Cf&09.

.

WER

Nigbt

Take-Off
2. .1S:- T/L

F~
i

s--

/.__

,,,

Mm!Take-Off

IMC

Conaition~+----

Approach __

_

SAO01610
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.

.

"".

HYPERION AIR,. IN .
PASSENGER MANIF
R.cgistratioo.Nmnber.N909JE

Dan Rodgers., Larey VISOAi

Type: G-1159B

PASSENGERS

1. Jeffi:eyEpstein

2.

f:\Ogt.0f'IA- . ~UC.I.JJS \(P,

MR. Muc.t.JJ5KA.
I-'\ u c..i-fl S )<A:
4. Mt,5..
\s s-z:-=,rlflt
s. eogH,:rJP,
6. t/007:Pr t:\P[tc.1:JJKb\lA
3:

ed

City~~~P-=-~_L_,-.'\---=\'3=-E_AC_____;;

FL

7. ---------8. ---~-----9. ---------IO. _________

_

11. _________

_

12 _________

_

~8 2..9.___._I_
Night

13·----=--------

T/L

COMMENTS

_/

__

IMC

Condition-+----

Approach __

_

SAO01611
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HYPERION AIR, IN ·
PASSENGER MANIFE T

,,, d_.~•-6

Registration Number. N909JE

2 -~

DATE:
Deparfme

Time

I :~

: ~n,

Type: ·G-1l59B

2005

FROM

AM

Airival

,

LanyV'isosld

,5 /
AM

rnne __ 2,.-..::--U-(!)

PASSENGERS

l.iolife,·~tn

2.PavidMi'.iflen
3. ___________

_

4. ___________

_

s.___________

_

6. ___________

_

7. -----------8. -----------AIRFRAME

9. -----------10. ___________

_

11. ___________

_

I

12. ------------

13. ___________

_

Night

TIL

COMMENTS

__

/__

_

IMC
Condition..........._
__

_

Approach __

_

f/1

SAO01612
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HYPERION AIR, IN
PASSENGER MANIF
Registration Number: N909.JE

Type: G-US9B

DATE: -2--~2005

FROM

~3

57

LanyVi.9oski

Da.veRodgen,

BIB.:r-

~ ~

<a:-Lkjff)
N

PASSENGERS

1. Jeffrey Epstein

_2~/t/'4
Did

.A1At?c1~~114

3. ___________

_
TO Id

4. -----------5. ___________

_

6. ___________

_

ed

a~---l-'---£_R_13_o_J:"_O__

_

N-J.

7. -----------8, ------------

AlRF.RAME

9. -----------.--10. ___________

_

11. ___________

_

12.

------------

13. ___________

_

Night __
T/L

COMMENTS

.__

__ _

/

IMC
Condition----11- ..........
-

Approach ___

_

SAO01613
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HYPERIONAIRt INC.
PASSENGER MANIFEST
Registni:oonNumber. ~909.IE
DATE:

8 -2-1
_______,200:5

Type: G-1159}3

TJ:ST

FROM
Antq}

~3

:~

b

Tune

Dave Jl(adgers, Larry VlSO$ki

l'ilots:

TO

f6J.
18 I I

Trip
r
:~ Nmnhe

PASSENCJ;ltS

FROM identifier Ddiiled

L

2. _________

_

3. _________

_

4. _________

_

5. _________

_

s,:: . T \40 ,µ\AS

City

· .e:r=-----.v...
s!E,..
..::.
oreouutry_U_.,:

StatQ

TO IdentifierDd'lncd

H
WEST fF}LM 8<-=A:
_F_L _
___.___
Stare or Country __

City

NauticnlM~--------

7. ~---------

_

St.\tute Mile$ ________
8. ---~------

Gallons
9. -----~----

10.__

Pounds

~------_

11. _________

12. ---------13.________
COMMENTS

~ 5lf ~W

--

3C0

qG(3G\

'2.. .:J-l
Altitude FL -3~
flight Time

TAKE-OFF POWl:R

Flex

tl<f~ /JJ;//r~

\

Night

. TIL
\ S-'
'2....
Take-Off

__

IMC

Min Take-Off_.~
Condition __

_1

_

Approach__

_

SAO01614
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;

.. 09/141_?005 14: 16 FAX

HYPERION AIR, INC.

.P~SSENGER MANIFEST
I

.Rogist.ra.tion
N\llllbcr. N909JE
DATE:

? -~

Departure
Tnne

.,S :~

3

,,,,,..

•

Type: G-1159B

t' /:s /
~--~--

2005

FROM

AM

Ariival

rune

T/$1

TO
Trip

_7~

Number_._/_~_;_z,__
___

_

PASSfflGEltS

I.J~
2

.r'\

FROM lde-,tifier l>efined
;1/()

7

,A

~~e

,,..,,~,r..,

w_L-"',,...
he~

City

A8.,,IJ,C
-'--

3.

Stat~ orCwntty-.c-~--J,..
______

4.

TO Identifier Defined

5•

city

6.

State or Cou:ntry_-"f,,-=,S"'-'t,,"'--"-/
____

7.

Nautic::ai
Miles

&.

Statute Miles

9.

Gallons

10.

Poon¢$

ll.

Flight Time _2_+.z.l_

12. ------------

Sr

_

TA--*..t.

/

_

~ 8:.r'
/

3 3.:l

GS- c>

J.!lBB_

Altitude FL

o/1 ()

9~YI. 2..
0

13---------~---

T A.KE-()J,?F J.>OWER

N'ight __/_,.

COMMENTS

Flex Take-Off_.__

T/L

Min Tab:-0:ff_.__

IMC

._I __

C¢ndjti.on____

Approach

?

_j_J_I

__

SAO01615
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· ' ·o~/i4/2005

14: 16 FAX

. ···-

.• In.I
O.Q.L_ .

HYPERION AIR, INC.
PASSENGER MANIFEST
Registration Nnmber: N909JE

9

»ATE:

~II:

8 ,,, 11,.,._
__.,-,.b

Type: G-ll59B

-~2005

FROM

t/S

Arrival
Time

~

Pilots:

x_,-'--'-'13~
__ _:r;

ro __

TI ST.

Ls.rry VISMki

Trip
Num
ber_l
.......
3_____
'--if&_-•

:PASSENGERS
1. Jeffrey Epswin
2.

Y1ttn~

3.

d•

FROM Identifier De:fiaed

Plu

At If N J9

//e,I

city

"'1 "· c, ~ If,

r::H:o"-""w&

s,:

..,.Va...:-'=-"-\.
____,.__ _

State errCouony__

'°""
'"'"
'
5.__.,__..___~-------

cetywf,-r P~,~ ilene.&.

6. -:'L~A/J6

State or

7. -----------

Nauti~Miles---"9
____~8~5_

4.

TO ldtmtffier Defined

B11t1. N.S

Countty__,,_Y
______--'L
_

Statute Miles

3 Z-

/ /

AIRFRAME

9. ----------10. __________

_

11. __________

_

12. __________

_

Pounds ___

9PC/I t-

_

z.·11

Flight Ynnc ~+_,U

_

AltitucwFL

Y.JQ

13·-----~-----

TAKE-OFF POWER.

NJ.ght

COMMENTS

Flex Take-Off_._

TIL

Min Talco-Off_._

IMC

Condition____

Approach__

-1.i__.J'--_
.)

_
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, -. 09/{4/2005

taJ004

14: 16 FAX

HYPERIONAIR, INC.
PASSENGERMANIFEST
I

'

'

fl " P

Bill Hammond.;, t> If vJ:

RegisttationNtunber. 11{9(19JE

D~.

Pilots: BaYe :Re~

.

trt!r ,nb
.

'5

r

Oq,arture
Time .

Type: G-115.9B

-Jf-,2005FR.OM~/

;3

~

AM

:J: f

(fJ/1'

Arrival

Ttme

ro __ 7,_____E=-=---"'----·

__

AM

Trip

C,_:_!_!__tj;J,
Number_'"""'/ 8_1_(/._
___

_

PASSENGERS
l. Jeffrey Epstein

2.
3.
4.

r;J., ':/:u

&

FROM Identifier Deimed
tJ,l..

n1 dX

w £ c::.C •

Oty ·

0.14un
"I!:,v /2 ,,..i..s
/Ir,!& /",t JJ 4

W <--S:T:

?o/_

.

SmfeorComttry_..L£.-L.,_
__

ro Identifier

s. ,:: e,. ~ ,., /c,

City

~---

Defined

-·e/

~i?-P

P- 1J

State or CouiiUy _--=-.AJ___,.;r:,___
____

9
___
5"_f,_
____

Nautica1Miles __

7. ------------

Gallons

9. ------------

Flight Tune~+

~-------

·· Ntitade FL

12. ----~-------

COMMENTS

_

// .
~

f 0

~9''/3. ti.
l. 2...

o/31./S. 2

TAKE-OFF POWER

Night __

Flex Take-Off_._._

T/L

Min Take-Off_.__

IMC

Condition___

_

~RA.ME

Poonds

13.___________

_

Statnte.MilC$~-----/.__0 _9,__,,C-___

&.------------

11. ____

_

_

-:--_~

_LJ_I __

Approach_~_

./
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' 09/14/2005

14:16

FAX

(4J003

HYPERIONAIR, INC.
PASSENGERMANIFEST
Re~on

Number. N.90:9JE

Type: G-ll~9:S

DATE:

9 -~

FROM

Departure
rJ
· Tm=
f O ;~

2005
.,,

~

T

oo•~romond.Pilots: DaveJhwJ~ a, Larry Vl$0$ld

c )3

·f'f.31

TO

Anival

Time

PASSENGERS
I. 1eftiey Epstein
2.

IVAQ

~·A

3. A;t0/e.J6:,,,.J"1:;

4. __________

FROMIdentiiJU"Ddined

/rJ,s.-~g,~

Tt:.ovPr

~ \,)·e,1 N.S 1'...~
_

5. __________

_

6. __________

_

7.

-----------

City

Te,

IV

State or Comttiy

CifJ'

State ot C.Ountzy
_~_-

IL ________

~--

COMMENTS

_

_

9

s0

~5

· AltitudeFL

AIRFRAME

q C)

981/.S ~

__ 23
__..._.;

93 lf 8

o/5 0

TAKE-0.FF POWER

I

2-=--'~

Night

Flex Take-Off_._._

T/L

Mm. Take-Off____

IMC -··--

Condition___

~

10 Z,S-

Flight Time~+~

12. -----~---'---

13.__________

Ponnds

~we.

_L_____

I 17

GallODS / }

_

T" ·

· PrJIm

vJ e.~ -r

StatureMiles

IO.__________

c:;!. O

TO Idt:ntifier.Defiued

Nautical Miles

9. ------~----

o

£/2-/3,

_J_j

I

_

SAO01618
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I

, .,, 09,/H/2005

14:16

FAX

~002

HYPERIONAIR, INC.
PASSENGER
MANIFEST
i'
Registration
Number: N909.JE
DATE:

q -~

llid :ftamUMid
Pilots: Dave.Rodgers, Larey Visoski

Type: G-1159B

__,7?_S-=-+-T--T.rip
Number.._..__,.../_£.._4b---

2005

T0 _

~d=~
PASSENGERS
l. IeffreyEpsrcin

:

FROM ldentifler Defined

i/4

2. ADiJJ:f?rN?uA:
/f/vs,,.,,..
3.

Ntr!Jtlf

11/f+/lCINf:!ov!r_

M.5'T (},1-lwi,J6'4-ef:,
State or Commy
PL, "'
City

TO Ideniifier Defined ',...
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Airport Codes

CODE
ABQ
ABY
ACY
ADS
AEG
APF
ASE
BED
BGD
BGR
BKL
BOS
CHO
CMH
CPS
CYQX
CYJT
CYUL
DCA
DFW
DGAA
DNAA
EBBR
EGAA
EGBB
EGGW
EGSH
EGYM
EINN
EKCH
ENGM
ESSA
EWR
FACT
FAJS
FDK
FLL
FMY
FQMA
FSM
FXE
GAI

CITY
Albuquerque, New Mexico
Albany, New York
Atlantic City, NJ
Addison, Texas
Aek Godang, Indonesia
Naples, FL
Aspen, CO
Bedford, MA
BorgerTX
Bangor, Maine
Cleveland, Ohio
Boston, MA
Charlottesville, VA
Columbus, Ohio
Cahokia- St. Louis, Illinois
Gander, Canada
Stephenville, Canada
Montreal, Canada
Washington, D. C.
Dallas Fort Worth, TX
Accra, Ghana
Abuja, Nigeria
Brussels, Belgium
Belfast, United Kingdom
Birmingham, UK
London
Norwich, UK
Mahram, UK
Shannon, Ireland
Copenhagen, Denmark
Oslo, Norway
Stockholm, Sweden
Newark, NJ
Cape Town, South Africa
Frederick, Maryland
Fort Lauderdale, FL
Fort Myers, FL
Maputo, Mozambique
Fort Smith, AR
Fort Lauderdale, FL
Gaithersburg, MD

us

INT'L

✓
✓
✓
✓
✓

✓
✓
✓
✓
✓
✓
✓
✓

✓
✓
✓
✓
✓

✓
✓
✓

✓
✓

✓
✓
✓
✓
✓
✓
✓
✓
✓
✓
✓
✓

✓
✓
✓

✓
✓
✓
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GENN
GMFF
GMMX
GMTT
GNV
GRL
GVAL
HPN
HRYR
HST

HVN
IMS
ISM
ISP
JAN
JAX
JFK
LAL
LAS
LCQ
LEBB
LEMO
LEPA
LFMN
LFPB
LFTH
LGA
LGB
LIEO
LIML
LIPR
LIT
LKPR
LNA
LPAZ
LSJ
MCO
MDPC
MDPP
MDW
MFA
MGM
MIA
MIV
MPPV

Fes, Morocco
Marrakech, Morocco
Tangier, Morocco
Gainesville, FL
Garassa, Papua New Guinea
Springvale, Australia
White Plains, NY
Kigali, Rwanda
Homestead, FL
New Haven, Connecticut

✓
✓
✓
✓
✓
✓

✓
✓
✓
✓

Kissimmee, FL
Islip Long Island, NY
Jackson, MS
Jacksonville, FL
New York, NY
Lakeland, FL
Las Vegas, Nevada
Lake City, FL
Bilbao, Spain
Moron Air Base, Spain
Palma de Mallorca, Spain
Nice, France
Paris, France

✓
✓
✓
✓
✓
✓

La Guardia, New York
Long Beach - Daugherty, CA
Olbia, Italy
Milan, Italy
Rimini, Italy
Little Rock, AR
Prague, Czech Republic
West Palm Beach, FL
Santa Maria, Vila do Porto, Portugal
Long Island, Papua New Guinea
Orlando, FL
Punta Cana, Dominican Republic
Puerto Plata, Dominican Republic
Chicago Midway, Illinois
Mafia Island, Pwani Tanzania
Montgomery, AL
Miami, FL
Millville, NJ

✓
✓

✓

✓
✓
✓
✓
✓

✓

✓
✓
✓
✓
✓

✓
✓
✓
✓

'-I
✓
✓
✓

✓
✓
✓
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MRY
M1N
MVY
MYEF
MYNN
OMDB
OPF
OQU
PANC
PBI
PDK
PHX
PMP
RJTA
RSW
SAF
SAN
SBA
SBGR
SEGU
SFO
SJF
SUA
SWF
TEB
TIST
'INCM
TQPF
ULLI
UNNT

uuww
VCBI
VHlIH
(UHHH)
VNY
VTBD
WBSB
WRRR

wsss
ZBAA
ZGSZ
ZORRO

zuuu

Monterey Peninsula, CA
Glenn Martin, Baltimore, MD
Martha's Vinyard
George Town, Bahamas
Nassau, Bahamas
Dubai, United Emirates
Opa Locka, FL

✓

Anchorage, Alaska
West Palm Beach, FL
Atlanta, Georgia
Phoenix, Arizona
Pimaga, New Guinea
Atsugi Naval Air Facility, Japan
Fort Myers, FL
Santa Fe, NM
San Diego, California
Santa Barbara, CA
Sao Paulo, Brazil
Simon Bolivar Int'! airport in
Guayaquil, Ecuador
San Francisco, CA
Saint John Island, US Virgin Islands
Stuart, FL
Shantou, China
Teterboro, NJ
US Virgin Islands
Saint Martin
The Valley, Anguilla (Puerto Rico)
St. Petersburg, Russia
Novosibirsk, Russia
Moscow, Russia
Colombo, Sri Lanka
Khabarovsk, Russia

✓
✓
✓
✓

Van Nuys, Los Angeles
Bangkok, Thailand
Bandar Seri Begawan, Brunei

✓

Singapore
Beijing, China
Shenzhen, China
Santa Fe Ranch
Chengdu, China

✓
✓
✓
✓
✓

✓

✓
✓

✓
✓
✓
✓
✓
✓

✓
✓
✓

✓

✓
✓
✓

✓
✓
✓

✓
✓
✓

✓
✓
✓
✓
✓
✓
✓
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v.
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REPLY MEMORANDUM OF LAW IN SUPPORT OF
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Contrary to Plaintiff’s assertions, this is not a “simple defamation case.” Rather, under
the guise of a single claim for defamation, Plaintiff clearly seeks to litigate her false and
malicious accusations of sexual abuse against Ms. Maxwell. For years, Ms. Maxwell has
suffered Plaintiff’s unabated and unfiltered character attacks in both the media and in thinlyveiled press releases masquerading as legal pleadings. Now, Ms. Maxwell has moved to dismiss
the Complaint with the hopes of ending further dissemination of Plaintiff’s decades-old sordid
allegations characterized by another court as “lurid,” “immaterial and impertinent.”
Given these circumstances, Ms. Maxwell has amply demonstrated good cause to stay
discovery pending resolution of her Motion to Dismiss. First, the Motion to Dismiss presents
multiple, independent bases upon which this Court may dismiss the Complaint pursuant to Rule
12(b)(6). Each basis for dismissal is legally well-founded and, with respect to the two
independent privileges, challenges the Complaint on matters of law rather than sufficiency of the
pleadings. Assuming either privilege applies, any amendment to the Complaint would be futile.
Second, in her Opposition to Defendant’s Motion to Stay (“Opposition” or “Pl’s Opp’n”) as well
as in her discovery requests, Plaintiff essentially concedes the breadth of potential discovery.
Any self-serving characterization of her own discovery requests as “narrowly tailored” is
disingenuous as even a cursory review can attest. The Opposition alone references dozens of
potential witnesses, many of whom reside abroad, and purported “mountain[s] of evidence”
spanning over sixteen years. Third, the length of the stay sought is negligible. Fourth, Plaintiff
has not demonstrated any unfair prejudice she will suffer as a result of the stay; given the 6 years
she has already been litigating the same underlying allegations against others, Plaintiff and her
various attorneys already possess substantially more documents concerning this case than does

1
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Ms. Maxwell who has never been a party previously regarding any of Plaintiff’s frivolous
claims.
Finally but no less importantly, Ms. Maxwell takes issue with the nature of Plaintiff’s
Opposition. Instead of addressing factors relevant to a stay determination, Plaintiff improperly
(1) added new allegations not included or referenced in the Complaint; (2) referenced documents
and evidence not properly considered on a Motion to Dismiss; and (3) effectively extended the
number of pages allowed in this District in response to a motion to dismiss. Rule 2(D) of this
Court’s Individual Rules of Practice expressly limits memoranda of law in support of and
opposition to substantive motions to 25 pages. Because this Opposition actually represents a
substantive response to the Motion to Dismiss, Plaintiff should not be afforded an additional 25
pages for essentially a second bite at the Motion to Dismiss apple.
ARGUMENT
I.

The Motion to Dismiss is Dispositive and Well Founded In Law

Good cause for a stay does not require a showing that Plaintiff’s claim is definitely
unmeritorious or that this Court will grant the Motion to Dismiss. Rather, Ms. Maxwell must
demonstrate that the Motion to Dismiss is “potentially dispositive and appears to be not
unfounded in the law.” Negrete and Negrete v. Citibank, N.A., 15 CIV. 7250 (RWS), 2015 WL
8207466, at * 3 (S.D.N.Y. Dec. 4, 2015) (J. Sweet). Ms. Maxwell has more than met this
burden. The Motion to Dismiss challenges the Complaint on multiple grounds, each affording a
substantial basis for dismissal.
First, the self-defense privilege is well founded in law and not defeated by Plaintiff’s
conclusory allegations of intent. See Mot. to Dism. at 8-13. Kane v. Orange Cnty. Publ’n, 232

2
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A.D.2d 526, 527 (2d Dept. 1996), illustrates this point. In that case, the appellate court found the
qualified privilege barred a defamation claim premised upon the defendant’s open letter to a
newspaper responding to unfavorable publicity against him -- “publicity concededly generated
with the cooperation of plaintiffs” -- despite that plaintiff’s claims that the letter “contained
numerous untruths, misrepresentations, and misstatements of fact, known to be false and
misleading by defendant.” Id. at 5261 (emphasis added). This Complaint is similarly premised
on Ms. Maxwell’s response to Plaintiff’s direct attacks in the media against her character.
Plaintiff ignores the well-settled law that bare allegations of malice are insufficient to defeat the
self-defense privilege. Compare Pl’s Opp’n at 8 (“This allegation alone defeats the application
of privilege.”) with Mot. to Dism. at 12 (quoting Biro v. Conde Nast, 883 F.Supp.2d 441, 457
(S.D.N.Y. 2012) (“Bare allegations that the defendant knew or should have known that the
statements were false is insufficient.”).2
Second, the pre-litigation privilege provides an independent and substantial basis for
dismissal of the Complaint. In opposition, Plaintiff argues that one of the statements was issued
in London by Ms. Maxwell’s press agent—a non-lawyer. Pl’s Opp’n at 10. New York courts
repeatedly apply the pre-litigation privilege to statements made by the “parties, counsel,
witnesses, and the court.” Int’l Pub. Concepts, LLC v. Locatelli, 9 N.Y.S.3d 593, Slip Op. 50049
at *3-4 (emphasis added). Of course, if Plaintiff is taking the position that Mr. Gow was not
speaking for Ms. Maxwell, such would provide an additional reason for dismissal of the

1

As Plaintiff recognizes, the court in Kane ultimately did not reach the question of malice,
finding no need given the “open letter” was a privileged response to the unfavorable publicity, as is the
case here, and therefore was not defamatory. Id.
2

Plaintiff also flagrantly ignores the federal case law providing that qualified privilege is
properly considered at the motion to dismiss stage. See Mot. to Dism. at 8 (to establish a proper claim for
defamation, plaintiff must demonstrate that defendant “lack[ed] a privilege”).

3
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Complaint. Otherwise, a communication by a party’s agent typically is treated as a
communication by the party itself. See In re Copper Market Antitrust Litig., 200 F.R.D. 213
(S.D.N.Y. 2001) (company’s public relations agent “can fairly be equated” with the company for
the purpose of analyzing the availability of the attorney-client privilege to protect
communications). Further, Plaintiff misstates the law when she claims to defeat the privilege
through her naked assertion that the intent of the statements were “to bully, harass and intimidate
the Defendant” Pl’s Opp’n at 9. Indeed, the Khalil court specifically declined to adopt any such
element equivalent to spite or malice, instead applying the pre-litigation privilege to any
statement made pertinent to “pending or contemplated litigation.” Front, Inc. v. Khalil, 24
N.Y.3d 713, 720 (2015); see also Int’l Pub. Concepts, Slip Op. 50049 at *3-4. Ms. Maxwell
respectfully refers the Court to the Motion to Dismiss in which she details that her January 3
Statement specifically “reserve[d] her right to seek redress at the repetition of such claims.”
Mot. to Dism. at 15.
Third, the Motion to Dismiss raises three potentially fatal pleading deficiencies in the
Complaint. For each pleading deficiency, Ms. Maxwell cites to binding and persuasive authority
(including several cases decided by this Court) that require dismissal of defamation claims which
fail to adequately plead the “to whom, where or in what manner” any such statements were
made, as well as the need for special damages. See Mot. to Dism. at 17-23; e.g., Cruz v.
Marchetto, No. 11 Civ. 8378, 2012 WL 4513484, at *4 (S.D.N.Y. 2012) (dismissing defamation
claim for failure to meet the pleading standards set forth in Fed. R. Civ. P. 8).
II.

Discovery in This Case Will Be Extremely Costly and Burdensome

Not a single aspect of Plaintiff’s discovery requests have been “narrowly tailored” to the
heart of this action: the circumstances surrounding any allegedly defamatory statements.

4
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Instead, as is apparent from the new and increasingly outlandish allegations raised in opposition,
Plaintiff clearly intends a “kitchen sink” approach to discovery. In a case such as this that
encompasses allegations dating back over sixteen (16) years and involves hundreds of
individuals living in various countries, the costs and burden of discovery will be extremely high.
When facing such “mountains” of discovery, courts routinely grant a motion to stay pending the
outcome of a dispositive motion.3 Johnson v. N.Y.U. Sch. Of Educ. 205 F.R.D. 433 (S.D.N.Y.
2002) (granting stay of discovery to obviate burdensome discovery including extensive
interrogatories that “ask[] for information covering a span of more than five years”); Am.
Booksellers Assoc. v. Houghton Mifflin Co., Inc., 94 CIV. 8566 (JFK), 1995 WL 72376
(S.D.N.Y. Feb. 22, 1995) (“The discovery sought by plaintiffs is very broad and to require
defendants to respond to it at this juncture…would be extremely burdensome.”).
Emblematic of Plaintiff’s mischaracterization of the breadth of discovery in this case is
her claim that she served thirty (30) discovery requests when in fact she served thirty nine (39).
Mot. for Stay, Ex. A. In the Motion to Stay, Ms. Maxwell referenced four glaring examples of
Plaintiff’s so-called “narrowly tailored” discovery requests. The rest are no more “narrowly
tailored”; other examples include:


All documents identifying passengers, manifests, or flight plans for any helicopter
or plane ever owned or controlled by your or Jeffrey Epstein or any associated
entity from 1999 – present. (No. 9)



All documents relating to payments made from Jeffrey Epstein or any related
entity to you from 1999-present, including payments for work performed, gifts,

3

Interestingly, Plaintiff claims there exists a “voluminous number of decisions denying stay
requests in contexts analogous to this case” yet cites two cases—both from 1985— that are anything but
analogous to this case. See Howard v. Galesi, 107 F.R.D. 348, 350 (S.D.N.Y. 1985) (noting that
discovery requests were not served on the moving party, the moving party did not argue that document
requests were burdensome or overreaching, and the party to which the discovery requests were served did
not object); Waltzer v. Conner, No. 83 CIV 8806 (SWK), 1985 WL 2522, at *2 (S.D.N.Y. Sept. 12, 1985)
(denying motion to stay where moving party made only conclusory statements to establish good cause).

5
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real estate purchases, living expenses, and payments to your charitable endeavors
including the TerraMar project. (No. 10)


All documents reflecting communications you have had with Bill or Hillary
Clinton (or persons acting on their behalf), including all communications
regarding your attendance at Chelsea Clinton’s wedding ceremony in 2010. (No.
37)



All documents reflecting training to fly a helicopter or experience flying a
helicopter, including any records concerning your operation of a helicopter in the
U.S. Virgin Islands. (No. 39).

Mot. for Stay, Ex. A.
Plaintiff claims that this Court’s decision in Spinelli is inapposite. Pl’s Opp’n. at 17. In a
sense, she is correct: the potential discovery in Spinelli pales in comparison to the anticipated
discovery here. Spinelli v. Nat’l Football League, No. 13 CIV. 7398 (RWS), 2015 WL 7302266,
at *2 (S.D.N.Y. Nov. 17, 2015). This case involves 94 potential witnesses, many of whom live
abroad, and decades-old factual allegations that purportedly involve the Clintons, members of the
British Royal Family, an esteemed Harvard Law Professor, flight manifests, helicopter lessons,
Victoria Secret models, and so on. This is not a “simple defamation claim.”
III.

Plaintiff Cannot Establish Substantial Prejudice

Plaintiff presents a two-pronged complaint of prejudice: one, Plaintiff claims that a stay
of discovery “indefinitely” will “run out the clock” on Plaintiff’s discovery requests (Pl’s Opp’n
at 18); and two, memories of potential witnesses are bound to fade and evidence may grow stale
during the pendency of the Motion to Dismiss. (Id. at 19). Both positions are frivolous, not
supported by specific evidence, and incorrect.
To be clear, Ms. Maxwell seeks a stay of discovery for only the definite period of time it
takes this Court to decide the Motion to Dismiss. Briefing will be complete by December 28,
2015, and oral argument is scheduled for January 14, 2016. Doc. #19. Nothing suggests this

6
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Court will decide the Motion in anything other than an expeditious manner. Thus, any stay
would last at most for a brief period.
Next, Plaintiff has been represented by counsel and publicly raised allegations against
Ms. Maxwell since at least May 4, 2009 (Compl. ¶ 4). Ms. Maxwell consistently has denied
Plaintiff’s allegations, both publicly and privately. Plaintiff cannot therefore complain of “fading
memories” and “stale evidence” during a months’ long stay when she waited years to bring a
claim against Ms. Maxwell regarding events she claimed occurred 16 years ago (including four
years since she claims Ms. Maxwell first issued a statement about her). In addition, Plaintiff has
not provided a single example of a memory at risk of fading or evidence that may become stale
during a potential stay. Absent specifics, Plaintiff cannot establish a substantial prejudice. See
Bethpage Water Dist. v. Northrop Grumman Corp., No. 13-CV-6362 SJF WDW, 2014 WL
6883529, at *3 (E.D.N.Y. Dec. 3, 2014); see also Gandler v. Nazarov, No. 94 Civ. 2272 (CSH),
1994 WL 702004, at *4 (S.D.N.Y. Dec. 14, 1994) (granting stay of discovery because, inter alia,
plaintiffs presented no evidence suggesting unfair prejudice caused by a stay.); cf. In re
LaBranche Sec. Litig., 333 F.Supp.2d 178, (S.D.N.Y. 2004) (J. Sweet) (finding plaintiffs would
be unduly prejudiced by a continued stay which would result in plaintiffs being the only
interested party without access to relevant documents rendering them unable to make informed
decisions about litigation strategy).
The court’s analysis in Bethpage Water is directly applicable here:
The risks of which plaintiff complain do not unfairly prejudice
plaintiff, but rather are usual litigation risks that affect all the
parties equally, regardless of the amount of time permitted for
discovery…Thus, any marginal impact on the evidence and/or
memories of witnesses does not outweigh the substantial burden
and expense of conducting time-consuming fact and expert
discovery on all issues in this case pending a decision on a
potentially dispositive motion.

7
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Id. (citing ITT Corp. v. Travelers Cas. & Surety Co., NO. 12-civ-38, 2012 WL 2944357, at *3-4
(D. Conn. July 18, 2012)).
Plaintiff already possesses numerous documents that she asserts are supportive of her
claims. See Pl’s Opp’n at 1 (“[o]verwhelming evidence” which is “publicly available”
purportedly “corroborates” Plaintiff’s claims); Decl. of Sigrid McCawley & Exs. 1-9 (including
police reports and deposition transcripts which likely are not publicly available). With the
assistance of able counsel, Plaintiff has litigated similar allegations based on the same facts
against Mr. Jeffrey Epstein from 2009 – 2011. Compl. ¶ 17. She has involved herself in
discussions with the FBI. Id. ¶ 22. And she has attempted to participate in the federal civil
action against the U.S. Attorney’s Office in the Southern District of Florida based on the Crime
Victim’s Rights Act. Id. ¶ 26-27. Plaintiff’s former counsel currently is actively participating in
defamation litigation against Professor Dershowitz in Florida state court, and Plaintiff through
her current counsel has participated repeatedly as a non-party in that action. See Bradley
Edwards and Paul Cassell v. Alan Dershowitz, Case No. 15-000072, Broward County, Fla.4 By
virtue of the deposition transcripts, police reports and other litigation papers Plaintiff already has
gathered, attached to her Opposition and claims are pertinent to her false allegations of abuse,
she has in effect demonstrated the absence of prejudice to her of any stay. See Chrysler Capital
Corp. v. Century Power Corp., 137 F.R.D. 209 (S.D.N.Y. 1991) (granting motion to stay where
discovery request are extensive and plaintiffs already possessed extensive discovery material as a
result of prior proceedings).

4

Docket available at http://www.clerk-17thflcourts.org/Web2/CaseSearch/Details/?caseid=NzkzMzM0MQ%3d%3dzjTLrlvwx90%3d&caseNum=CACE15000072&category=CV

8
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In sum, all of the factors weigh in favor of a stay of discovery under Fed. R. Civ. P.
26(c). Ms. Maxwell’s Motion to Dismiss contains multiple, substantial grounds for dismissal,
the breadth of discovery is poised to be nearly limitless, and Plaintiff cannot show any undue
prejudice resulting from a short stay. Ms. Maxwell’s motion should therefore be granted.
IV.

Plaintiff’s “Background” Section Should Be Disregarded

Plaintiff’s “Background” section and supporting Declaration of Sigrid McCawley raise
factual allegations and reference documents that may not properly be considered on a Motion to
Dismiss.5 They therefore should not be considered in connection with this Motion to Stay
premised on, at least indirectly, the merits of the Motion to Dismiss.
In considering a motion to dismiss for failure to state a claim under Rule 12(b)(6), “a
district court must limit itself to facts stated in the complaint or in documents attached to the
complaint as exhibits or incorporated in the complaint by reference. Of course, it may also
consider matters of which judicial notice may be taken under Fed. R. Evid. 201.” Kramer v.
Time Warner Cable Inc., 937 F.2d 767, 773 (2d Cir. 1991). Before considering documents
outside of the complaint, several conditions must be met. Specifically, “even if a document is
‘integral’ to the complaint, it must be clear on the record that no dispute exists regarding the
authenticity or accuracy of the document…It must also be clear that there exists no material
disputed issues of fact regarding the relevance of the document.” Faulkner v. Beer, 463 F.3d
130, 134 (2d Cir. 2006). Finally, if the court elects to consider documents entirely outside the
complaint, it must convert the motion to one for summary judgment and give the parties an

Here, “Background” is a euphemism for “extrajudicial statements” that Plaintiff and her lawyers
are prohibited from making under New York Rules of Professional Conduct 3.6 and 8.4(d).
5

9
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opportunity to conduct appropriate discovery and submit additional supporting material
contemplated by Rule 56. Chambers v. Time Warner, Inc., 282 F.3d 147, 154 (2d Cir. 2002).
Plaintiff here attempts to use the “Background” section of her Opposition to slip
additional false accusations against Ms. Maxwell through the proverbial back door. Her
references to deposition transcripts in the 2009 litigation to which Ms. Maxwell was not a party,
and thus had no opportunity to defend herself, are particularly egregious. See Pl’s Opp’n at 3-5.
As Ms. Maxwell detailed in her Motion to Dismiss, this by no means represents the first time
Plaintiff has introduced salacious and false accusations in a court pleading. On April 7, 2015
U.S. District Court Judge Marra denied Plaintiff’s Rule 21 motion to join a 2008 CVRA
litigation in the U.S. District Court for the Southern District of Florida, ordered the portions of
the Joinder Motion pertaining to non-parties including Ms. Maxwell stricken as “immaterial and
impertinent,” and restricted the documents mentioning “lurid details” from public access. Mot.
to Dism. at 4-5.
Plaintiff’s undoubtedly included the superfluous false allegations, both in the Florida
actions and here in order to draw additional media attention as a means to further her malicious
character attack against Ms. Maxwell. The quotations from the deposition transcripts and
“sworn statements” to the Palm Beach Police Department are not relevant to the Motion to Stay
and may not be considered on a Motion to Dismiss. The entire “Background” section should
therefore be disregarded as impertinent, immaterial and scandalous.6

Ms. Maxwell also notes that this Court may follow Judge Marra’s lead and issue a sua sponte
order striking the allegations in the “background” section pursuant to F.R.Civ.P. 12(f).
6
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CONCLUSION
As detailed above, good cause exists to justify a stay of discovery pending Ms.
Maxwell’s Motion to Dismiss.
Dated: December 15, 2015.
Respectfully submitted,

s/ Laura A. Menninger
Laura A. Menninger (LM-1374)
HADDON, MORGAN AND FOREMAN, P.C.
150 East 10th Avenue
Denver, CO 80203
Phone: 303.831.7364
Fax:
303.832.2628
lmenninger@hmflaw.com
Attorneys for Ghislaine Maxwell
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Plaintiff Virginia L. Giuffre, by and through her undersigned counsel, hereby files this
Opposition to Defendant’s Motion to Dismiss, and in support thereof, states as follows:
INTRODUCTION
This is an old and familiar story. A Defendant, who committed repeated acts of sexual
abuse, publicly proclaims the victim is lying to try to deflect attention from the crimes and to bully
the victim back into silence. But this story will not end here. Defamation law protects victims
when they are courageous enough to stand up against their abuser’s false character assaults. Based
on her well-pled Complaint, Ms. Giuffre has stated a defamation claim, and, therefore, is entitled
to move forward with discovery to prove that Defendant’s statements were not only false, but
entirely fabricated out of malice.
The allegations Ms. Giuffre has made in her Complaint present a straightforward claim of
defamation. As she alleges in her Complaint, convicted sex offender Jeffrey Epstein and
Defendant, Ghislaine Maxwell, sexually abused Ms. Giuffre. Indeed, the Defendant herself
recruited and groomed Ms. Giuffre to be sexually abused when Ms. Giuffre was only fifteen (15)
years old. Over the next several years, Epstein and Defendant trafficked Ms. Giuffre to their
friends worldwide. Ultimately, Ms. Giuffre escaped.
Several years later, having gained a sense of safety and perspective, Ms. Giuffre sought to
join a long-running Crime Victims’ Rights Act (“CVRA”) lawsuit, which was brought by other
young girls who were also abused, and sought to challenge Jeffrey Epstein’s non-prosecution
agreement which also pardoned co-conspirators. Through lawyers1, Ms. Giuffre explained what
Epstein and Defendant had done to her, prompting a broadside of attacks earlier this year from the

1

Ms. Giuffre is represented in the CVRA case by a former Federal Judge for the District of Utah, Paul Cassell, and a
victim’s rights lawyer, Bradley Edwards. (Case No. 08-cv-80736-KAM, Southern District of Florida.)

1
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Defendant.2
After sexually trafficking Ms. Giuffre for years, Defendant now has the audacity to
broadcast that Ms. Giuffre is a “liar” and that her life story is concocted. And Defendant even
claims that she is somehow “privileged” to launch these assaults.
Of course, the Court need not decide today who is lying and who is telling the truth. The
narrow issue before the Court now is only whether Ms. Giuffre has pled an actionable defamation
case. Ms. Giuffre’s Complaint sets forth specific well-pled allegations that present the elements of
a defamation claim, including precisely-described defamatory statements that the Defendant made
with actual malice:


Ms. Giuffre “became a victim of sexual trafficking and repeated sexual abuse after being
recruited by Ghislaine Maxwell and Jeffrey Epstein when Giuffre was under the age of
eighteen…Between 1999 and 2002, with the assistance and participation of Maxwell,
Epstein sexually abused Giuffre at numerous locations including his mansions in West
Palm Beach Florida and in this District.” See Declaration of Sigrid McCawley
(“McCawley Decl.”), Ex. 1, Compl. at ¶¶ 8, 9 and 16.



“As part of their sex trafficking efforts, Epstein and Maxwell intimidated Giuffre into
remaining silent about what happened to her.” Id. at ¶10.



“With the assistance of Maxwell, Epstein was able to sexually abuse Giuffre for years until
Giuffre eventually escaped.” Id. at ¶18.



“Ultimately as a mother and one of Epstein’s many victims, Giuffre believes that she
should speak out about her sexual abuse experience in the hopes of helping

2

Defendant spends a significant amount of time in her Motion to Dismiss discussing Judge Marra’s ruling in the
CVRA case that dealt with Alan Dershowitz’s Motion to Strike. Defendant flatly mischaracterizes the Order, which,
in any event, is irrelevant to this Motion to Dismiss. In the CVRA case, Ms. Giuffre filed a joinder motion to attempt
to join the other victims who were prosecuting the case. The Court found that joinder of another victim was
unnecessary because the two named plaintiffs were sufficient to represent the group of victims in their claim that the
government failed to properly notify them of the plea agreement with Jeffrey Epstein. Judge Marra held that “at this
juncture in the proceedings” the details about the sexual abuse that Ms. Giuffre had suffered was unnecessary to the
Court making a determination “of whether Jane Doe 3 [Ms. Giuffre] and Jane Doe 4 should be permitted to join [the
other victims’] claim that the Government violated their rights under the CVRA. The factual details regarding with
whom and where the Jane Does engaged in sexual activities are impertinent to this central claim (i.e. that they were
known victims of Mr. Epstein and the Government owed them CVRA duties) especially considering that the details
involve non-parties who are not related to the respondent Government.” No. 08-cv-80736-KAM, D.E. 324 at 5
(emphasis original). The Judge explained that Ms. Giuffre would be entitled to participate as a witness in the case to
offer her evidence as needed. (D.E. 324 at 8.)

2

Case 1:15-cv-07433-RWS Document 23 Filed 12/17/15 Page 8 of 32

others…Giuffre incorporated an organization called Victims Refuse Silence…Giuffre has
now dedicated her professional life to helping victims of sex trafficking.” Id. at ¶ 23-25.


“In January 2015, Maxwell undertook a concerted and malicious campaign to discredit
Giuffre and damage her reputation that Giuffre’s factual reporting of what happened to her
would not be credited.” Id. at ¶ 28.



“As part of Maxwell’s campaign she directed her agent, Ross Gow, to attack Giuffre’s
honesty and truthfulness and accuse Giuffre of lying.” Id. at ¶ 29.



Defendant stated through her press agent that Ms. Giuffre’s reports of her child sexual
abuse were “obvious lies.” Id. at ¶ 30.



Defendant published the defamatory statements to third parties including: “issu[ing] an
additional false statement to the media and public,” and to “a reporter on a Manhattan
street.” Id. at ¶ 30, ¶ 3.



“Maxwell made the…defamatory statements…in the Southern District of New York…in a
deliberate effort to maliciously discredit Giuffre and silence her efforts to expose sex
crimes committed around the world by Maxwell, Epstein and other powerful persons…”
Id. at ¶ 32.



“Maxwell’s statements were published intentionally for the malicious purpose of further
damaging a sexual abuse and sexual trafficking victim; to destroy Giuffre’s reputation and
credibility” and that Defendant “made her false statements knowing full well that they
were completely false. Accordingly, she made her statements with actual and deliberate
malice, the highest degree of awareness of falsity.” Id. at ¶¶ 8-9.



Defendant’s defamatory statements “tended to injure Giuffre in her professional capacity
as the president of a non-profit corporation designed to help victims of sex trafficking,
inasmuch as they destroyed her credibility and reputation among members of the
community that seek her help and that she seeks to serve.”3 Id. at ¶ 11.
In response to the straight-forward Complaint, Defendant first argues that she was

privileged to launch these attacks on Ms. Giuffre because of either a self-defense privilege or a

3

Defendant’s effort to include information outside the four corners of the complaint should be rejected. See Ge
Dandong v. Pinnacle Performance Ltd., 966 F. Supp. 2d 374 (S.D.N.Y. 2013) (“It is well-established that when
deciding a motion to dismiss… a court's ‘review is limited to the facts as asserted within the four corners of the
complaint, the documents attached to the complaint as exhibits, and any documents incorporated in the complaint by
reference.’”) (quoting McCarthy v. Dun & Bradstreet Corp., 482 F.3d 184, 191 (2d Cir. 2007)). Notably, Defendant
switches gears in her Reply in Support of her Motion to Stay and agrees that the Court “must limit itself to facts stated
in the complaint.” (Maxwell’s Reply in Support of Stay Motion at 9). Accordingly, the 2011 article at Ex. A of Laura
Menninger’s Declaration in Support of her Motion to Dismiss should not be considered because it does not contain the
actionable statement set forth in the Complaint. (See Declaration of Laura Menninger at Ex. A). By her own words, it
must be disregarded.

3
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pre-litigation privilege. As part of a motion to dismiss, these arguments must be rejected. First,
qualified privileges are forfeited when the defamatory statement is made with malice and is false.
Because Ms. Giuffre has specifically alleged that Defendant defamed her with actual malice, the
privileges provide no defense. Second, the Court should not consider Defendant’s qualified
privilege argument at the Motion to Dismiss stage because it is premature. See Block v. First
Blood Associates, 691 F. Supp. 685, 699-700 (Sweet, J.) (S.D.N.Y. 1988) (In a case in which
another defendant claimed a pre-litigation privilege based upon statements to the press, this Court
held, “[t]o prevail on a qualified privilege defense [defendant] must show that his claim of
privilege does not raise triable issues of fact that would defeat it. Here, sufficient evidence has
been adduced to support the inference that [defendant] acted with malice, and may not, therefore,
claim a qualified privilege under New York law . . . a genuine issue as to malice and appropriate
purpose has properly been raised and is sufficient to preclude summary judgment.”). Defendant’s
asserted qualified privileges are merely affirmative defenses to be raised in her answer.
Third, Defendant discusses a 2011 statement, which is not the statement at issue, in an
effort to confuse the Court into accepting her “pre-litigation privilege” argument. The actionable
statement was Defendant’s 2015 press release to the media charging Ms. Giuffre with lying about
being sexually abused. New York’s highest court found, in this exact situation, that where a sexual
abuse victim is called a “liar,” she has an actionable claim for defamation and it is more than a
“mere denial.” In Davis v. Boeheim, 245 N.Y.3d 262, 268, 22 N.E.3d 999 (2014), the court found
that stating that a person is lying about their sexual abuse is “susceptible of a defamatory
connotation” because the statement “tends to expose [Plaintiff] to public contempt, hatred,
ridicule, aversion or disgrace.” See also McNamee v. Clemens, 762 F. Supp. 2d 584, 602
(E.D.N.Y. 2011) (court explaining “[t]he statements that brand McNamee a liar and suggest that
there are unknown facts that when disclosed will support Clemens' denials and that suggest that
4
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the statements meet the definition of defamation go beyond a general denial of accusations or
rhetorical name calling. The statements were direct and often forcefully made, there was nothing
loose or vague about them.”). Finally, Ms. Giuffre has pled all necessary elements of a defamation
claim in detail with supporting facts. For those reasons, as explained in full below, Defendant’s
Motion to Dismiss should be denied.
ARGUMENT
In ruling on a motion to dismiss, the Court must take all allegations in the Complaint as
true and all inferences are drawn in favor of the pleader. Worldhomecenter.com, Inc. v. M.J.
Resurrection, Inc., (Sweet, J.) No. 11 CIV. 3371 (RWS), 2012 WL 12922, at *2 (S.D.N.Y. Jan. 3,
2012). “The issue ‘is not whether a plaintiff will ultimately prevail but whether the claimant is
entitled to offer evidence to support the claims.’” Id. Ms. Giuffre has stated a colorable claim with
specificity, therefore, she is entitled to move forward and prove her claim.
I.

Maxwell’s Statements Are Not Protected By A Qualified Privilege.
Defendant’s qualified privilege argument fails for three independent reasons, each

requiring this Court to deny Defendant’s Motion to Dismiss. First, a privilege is an affirmative
defense, which must be pled in an answer to a complaint and then properly proved. A motion to
dismiss is not a proper vehicle for presenting such an argument. Second, the qualified privileges
raised by Defendant (self-defense and pre-litigation) are forfeited if they are abused. Because Ms.
Giuffre has alleged that Defendant launched her assault with actual malice and for an improper
purpose, the privileges provide no defense. Third, the circumstances alleged by Defendant do not
fit the privileges she is alleging: under New York law, no qualified privilege, - neither “selfdefense” nor “pre-litigation” - applies to Defendant’s statements.
As this Court has explained, “[u]nder New York law, a qualified or conditional privilege
may exist where statements are made, without malice, in furtherance of a common interest. There
5
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is no qualified privilege under New York law when such statements are spoken with malice,
knowledge of their falsity, or reckless disregard for their truth.” Block at 699 (Sweet, J.) (Internal
citations omitted).
A defendant forfeits an alleged qualified privilege “by making a false, defamatory
statement with ‘malice’ of either the common-law or constitutional variety.” Albert v. Loksen, 239
F.3d 256, 272 (2d Cir. 2001). See also Park Knoll Associates v. Schmidt, 59 N.Y.2d 205, 211, 451
N.E.2d 182, 185 (1983) (“The complaint here contains sufficient allegations of malice to
withstand the motion to dismiss.”).
Even if a qualified privilege otherwise applies, it “is nevertheless forfeited if the defendant
steps outside the scope of the privilege and abuses the occasion.” Weldy v. Piedmont Airlines, Inc.,
985 F.2d 57, 62 (2d Cir. 1993) (internal quotations omitted). In Weldy, the Second Circuit
explained that a Plaintiff may defeat an assertion of a qualified privilege by demonstrating abuse
of the privilege “by proving that the defendant acted (1) with common law malice, or (2) outside
the scope of the privilege, or (3) with knowledge that the statement was false or with a reckless
disregard as to its truth.” Id. at 62. In this case, the Defendant has fulfilled all three of the above
conditions.
Here, Ms. Giuffre has pled facts to support her claim that Defendant’s defamatory
statements are false, and were published with the “malicious intent of discrediting and further
damaging [Ms. Giuffre] worldwide.” See McCawley Decl., Ex. 1, Compl. at ¶ 1. Defendant can
cite to no authority that supports her position that publicly stating that a victim of sexual abuse is
lying about being sexually abused as a minor child falls within any qualified privilege, and her
assertion of that proposition is a complete misreading of the law.

6
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A. It Is Premature For The Court To Determine Qualified Privilege.
As an initial matter, under both federal and New York law, determining whether a
qualified privilege applies is premature and should not be decided at the Motion to Dismiss stage
because Ms. Giuffre is entitled to establish that Defendant knew the defamatory statement was
false and made for an improper purpose, thereby extinguishing any claim for a qualified privilege.
In another defamation case brought before this Court, in which the defendant also made
defamatory statements to the press and then tried to claim the pre-litigation privilege, this Court
held that where a genuine issue as to the malice and appropriate purpose has properly been raised,
a determination on the application of the privilege was precluded, even at the summary judgment
stage. See Block, 691 F. Supp. at 699-700 (Sweet, J.); see also Roberti v. Schroder Inv. Mgmt. N.
Am., Inc., No. 04CIV2404 (LTS) (THK), 2006 WL 647718, at *9 (Swain, J.) (S.D.N.Y. Mar. 14,
2006) (Judge Swain found the same, denying the motion to dismiss on a defamation claim because
“a claim of qualified privilege may be rebutted by a showing that the statement, or the implication
thereof, was made with spite or ill will or with a high degree of awareness of [its] probable falsity”
and plaintiff’s complaint “could support a finding that the statement was made with the requisite
high degree of awareness that it was probably false.”) (internal quotations omitted);4 Weldy, 985
F.2d at 63 (the Second Circuit found that whether the privilege had been abused and, therefore,
lost was a question for the jury to decide.).
New York state courts, examining alleged qualified privileges in defamation cases, have
held the same. For example, in Whelehan v. Yazback, 84 A.D.2d 673, 673, 446 N.Y.S.2d 626, 627
4

Defendant misleadingly cites Biro v. Conde Nast for the proposition that the affirmative defense of privileges may be
resolved on a motion to dismiss, but Biro dismissed claims based on absolute privileges, whose application required
no factual determinations, but could be determined on the face of the pleadings, in contrast to the qualified privileges
Defendant asserts here, which require a determination of malice and improper purpose. 883 F. Supp. 2d 441, 458
(S.D.N.Y. 2012) (dismissing some claims due to their being nonactionable opinion and protected by New York Civil
Rights Law § 74 (fair report privilege) because the court need only “consider the allegations and the statements in the
court records in order to determine whether the Article provides a ‘fair and true’ report of those allegations and
statements, but will not consider the documents to be evidence of any of the facts stated therein.”).

7
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(1981), the court denied the motion for summary judgment based on the affirmative defense of
qualified privilege: “defendant's motion for summary judgment based on qualified privilege and
plaintiff's motion to strike this defense were properly denied since qualified privilege is a defense
to be pleaded and proved… and questions of fact exist as to its applicability here.” Further, as the
Bellan court explained, when reversing an order dismissing a defamation claim, “the defendant
cannot prevail upon this motion on the ground of a qualified privilege. Qualified privilege is an
affirmative defense to be pleaded and proved by the defendant.” Teichner v. Bellan, 7 A.D.2d 247,
252, 181 N.Y.S.2d 842 (1959). See also Colantonio v. Mercy Med. Ctr., 115 A.D.3d 902, 903,
982 N.Y.S.2d 563, 566 (2014) (“…this privilege…can be overcome by a showing of malice … At
this juncture [motion to dismiss], the allegations of malice that were set forth in the complaint …
preclude dismissal of the complaint…”); Kamchi v. Weissman, 125 A.D.3d 142, 159, 1 N.Y.S.3d
169, 182 (N.Y. App. Div. 2014) (the complaint “sufficiently alleged that [Defendant] made false
statements of fact with common-law malice so as to overcome the common interest qualified
privilege”); Long v. Marubeni Am. Corp., 406 F. Supp. 2d 285, 298 (S.D.N.Y. 2005) (denying a
motion to dismiss based, inter alia, upon an qualified privilege argument because the complaint
alleged the defamatory statements were made “with knowledge of their falsity,” and supported that
claim “with at least some facts,” and, therefore, “[n]othing more is required at this stage of
litigation [to maintain the claim]”).5 Accordingly, Defendant’s qualified privilege arguments are
not ripe for judicial determination upon a Motion to Dismiss.
5

Notably, the case law cited by Defendant also holds that qualified privilege is an issue for the jury to decide. See
Maxwell’s Memorandum in Support of Motion to Dismiss (“MTD”) at 8, Shenkman v. O'Malley, 2 A.D.2d 567, 576,
157 N.Y.S.2d 290, 299 (1956) (whether defendant’s statement fell under the self-defense qualified privilege “cannot
be said on the pleading alone,” but instead is “a proper question for the jury to determine”); MTD at 8, Fowler v. New
York Herald Co., 184 A.D. 608, 611, 172 N.Y.S. 423, 425 (App. Div. 1918), (“Whether the defendant in its
publication went beyond its legal privilege, and should be charged with malice, was a question of fact for the jury”);
MTD at 9, Mencher v. Chesley, 193 Misc. 829, 832, 85 N.Y.S.2d 431, 434 (Sup. Ct. 1948) (“Plaintiff contends,
however, that the defendant in any event went beyond his legal privilege in repelling the attack and that consequently
his privilege affords him no protection . . . the question whether the defendant went beyond his privilege is one of fact
for the jury to determine, and that it cannot be disposed of as a matter of law.”); MTD at 9, Collier v. Postum Cereal
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B. The Qualified Self-Defense Privilege Does Not Exonerate Defendant From Her
Malicious Defamatory Statements
Defendant contends that her statements are subject to a qualified privilege because they
were made in “self-defense.” Defendant’s statements went beyond simply denying the allegations;
instead, she attacked the moral character of this sexual abuse victim by publicly proclaiming her
claims of sexual abuse were “obvious lies” and suggesting that Defendant knew facts that were
unknown to the public. Defamatory statements of that type, as explained further below, are not
protected by a “self-defense” privilege, particularly when, as here, they are knowingly false.
1. The Statements Were Made With Malice And With Knowledge Of Their Falsity,
Thus Defeating Any Privilege.
Defendant’s attempts to fit her defamatory statements against a victim of sexual abuse
within the parameters of a qualified privilege must be rejected because Defendant made the
statements with malice, knowing that they were false. Plaintiff will be able to show, without
question, that Defendant knows that Plaintiff is not lying when she describes how Defendant
recruited her for sex as an underage girl and when she describes the other trafficking activities
Defendant engaged in. Once a defendant has proven the affirmative defense of qualified privilege,
which Defendant has not yet done, that privilege is nonetheless defeated if “plaintiff can establish
that the communication was actuated by malice.” See Block, 691 F. Supp. at 699 (Sweet, J.);
Whelehan, 446 N.Y.S.2d at 674 (“defendant's motion to dismiss the complaint for failure to state a
cause of action should have been denied. Plaintiff's pleading of ‘malice aforethought’ is sufficient
to avoid dismissal in view of the fact that qualified privilege is an affirmative defense to be
pleaded and proved by defendant and that, when malice is required to be pleaded, conclusory

Co., 150 A.D. 169, 179, 134 N.Y.S. 847 (App. Div. 1912) (evidence bearing on questions of privilege “were plainly
questions for the jury”).
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allegations of malice have been held sufficient.”).6 As pled in the Complaint, Defendant knew the
statements were false because Defendant engaged in and facilitated the sexual abuse of this minor
child.
2. Calling A Sexual Abuse Victim A “Liar” Is More Than A “General Denial” And
Qualifies As Defamation.
Though Defendant claims that she was merely issuing a “general denial,” she went well
beyond that and accused Ms. Giuffre of making claims that were “obvious lies,” with the clear
implication that Defendant had knowledge unknown to the audience that would support her
statement. Under New York law, such a statement constitutes grounds for a defamation claim. See
Davis, 245 N.Y.3d at 268 (New York’s highest court holding that stating someone is lying about
sexual abuse is “susceptible of a defamatory connotation.”); see also McNamee v. Clemens, 762 F.
Supp. 2d 584 (E.D.N.Y. 2011) (“[a]n attack on a person's integrity by impugning his character as
dishonest or immoral may form the basis of a defamation if an ordinary listener would tend to
credit the statements as true.”); Kaminester v. Weintraub, 131 A.D.2d 440, 516 N.Y.S.2d 234 (2d
Dep't 1987) (statements accusing plaintiff of personal dishonesty were not constitutionally
protected expressions of opinion); Edwards v. Nat’l Audubon Soc., Inc., 556 F.2d 113, 121-22 (2d
Cir. 1977) (“The appellees were charged with being ‘paid to lie’. It is difficult to conceive of any
epithet better calculated to subject a scholar to the scorn and ridicule of his colleagues than ‘paid
liar.’ It is this completely foundationless accusation of venality that constitutes the essence of the
calumny against the appellees.”); Brach v. Congregation Yetev Lev D'Satmar, Inc., 265 A.D.2d
360, 361, 696 N.Y.S.2d 496, 498 (2d Dep't 1999) (reversing an order of dismissal and reinstating
6

Defendant cites Biro v. Conde Nast, 2014 WL 4851901 (S.D.N.Y. Sept. 30, 2014) for the proposition that Ms.
Giuffre has not sufficiently pled malice. However, in Biro, the only accusation of malice was that the defendant
“‘knew or should have known’ that the statements were false,” and “the Complaint contains no factual allegations
indicating that [defendant] acted recklessly in making that assumption – or had any reason to entertain doubts about
the truth.” Id., 2014 WL 4851901, at *2. The facts here could not be more different: not only has Ms. Giuffre alleged
that Defendant knows the allegations are false because she was an active participant in the sexual abuse, but she
detailed Defendant’s involvement with the corroborating evidence of her involvement.

10
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defamation action based upon a publication stating that a court action was won “by lies and
deceit,” finding that the statements at issue were actionable statements of “mixed opinion,” and
noting that they suggested to the average reader that they were supported by some unknown facts);
Mase v. Reilly, 206 A.D. 434, 436, 201 N.Y.S. 470, 472 (App. Div. 1923) (reversing dismissal of
the complaint and holding: “The charge that a man is lying, at least, in a matter of public interest,
is such a charge as tends to hold him up to scorn, as matter of law, and prima facie a complaint
stating the making in writing of such a charge is good.”).
Here, Defendant has attacked Ms. Giuffre’s integrity, calling her dishonest and stating that
her claims of abuse were “obvious lies,” implying that Defendant knows certain facts unknown to
her audience that support her opinion. An ordinary listener would tend to credit the statements as
true because Defendant traveled with, and lived with, Ms. Giuffre while she was a child abuse
victim. As the Clemens court explained: “Clemens’ statements that McNamee is a liar are facts
capable of being proven true or false by a determination of whether or not McNamee injected
Clemens with steroids. The statements can be proven true or false by either truthful testimony or
conclusive evidence.” Id. at 601. Similarly, Defendant’s statement that Ms. Giuffre is lying is a
fact capable of being proven true or false by a determination of whether Ms. Giuffre was sexually
abused by Defendant.
3. Defendant’s Cited Cases Do Not Support Her Assertion Of The Self-Defense
Privilege.
Interestingly, the only case Defendant cites wherein a court holds that calling someone a
liar isn’t defamatory, Independent Living Aids, Inc. v. Maxi-Aids, Inc., 981 F. Supp. 124, 128
(E.D.N.Y. 1997), is a case that sounded in slander (spoken defamation), whereas this is a libel

11
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case (written defamation).7 What constitutes defamation for libel under New York law is a much
broader category, while defamation under slander is restricted to four specific categories of
statements, as discussed infra. Ms. Giuffre has sufficiently pled libel, and many New York courts
have held that calling someone a liar constitutes libel. Buried in a string cite, and presented
without explanation or argument, Defendant cites Shenkman v. O'Malley, 2 A.D.2d 567, 157
N.Y.S.2d 290, (1956), in which the Court reversed the lower court’s striking of the affirmative
defense of the self-defense qualified privilege. MTD at 8. Notably, Shenkman not only held that
the self-defense qualified privilege was a question for the jury to decide, but it also held that this
affirmative defense only applies when the defendant’s statement is in response to another
defamatory statement: the “defamatory reply to attack, if it is to be privileged, must, among other
things, be a reply to a defamatory attack.” Id. at 576. Therefore, under Shenkman, in order to meet
her burden, Defendant would have to prove - after the motion to dismiss stage - that Ms. Giuffre’s
accusations are defamatory - something she has not done, and never can, because the allegations
of sexual abuse are true.
Defendant’s other cases are also readily distinguished. For example, she cites Kane v.
Orange Cty. Publications, 232 A.D.2d 526, 649 N.Y.S.2d 23 (1996) in support of her self-defense
privilege, but this was an action brought pursuant to Civil Rights Law § 51, which authorizes a
civil action when the name or likeness of any living person is used for advertising without written
consent. Moreover, since it wasn’t a defamation claim, the court never made a ruling as to whether
to apply any privilege, but merely noted that the complaint allegations “correspond to elements of
a cause of action sounding in libel” and, then, “further note[d]” that it would be “covered by a

7

At least one New York court has found that calling someone a liar is defamation even under the slander standard.
See Seung Jin Lee v. Tai Chul Kim, 16 Misc. 3d 1118(A), 847 N.Y.S.2d 899 (Sup. Ct. 2007) (denying a motion to
dismiss when the defendant stated that the plaintiff “is a liar; she tried to cover all the truth; how could she serve the
Lord with lies; and she and her followers are satanic.”).
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qualified privilege” if the complaint had been brought in libel – which it wasn’t. There is no
holding in Kane applicable to this case.
C. The Qualified Pre-Litigation Privilege Does Not Exonerate Defendant From Her
Malicious Defamatory Statements.
Defendant’s assertion of the “pre-litigation privilege” is misplaced for several reasons, as
detailed below, but primarily because the pre-litigation privilege is meant to protect parties to a
justiciable controversy in their attempts to narrow or resolve their claims to avoid litigation.
Defendant relies upon a vaguely-worded portion of a 2015 statement that she “reserves her right to
seek redress at the repetition of such old defamatory claims.”8 The indeterminate portion of the
2015 statement does not so much as imply, let alone name, the person or entity against whom
Defendant has supposedly “reserve[d] the right to seek redress,” nor does it hint at what type of
“redress” she may seek. This unclear and vaguely-worded statement is insufficient to shroud
Defendant’s defamatory statements, contained in a press release, with the protection of a qualified
privilege that is intended to protect parties trying to resolve or narrow their issues in advance of
litigation.
Due to that obvious deficiency, Defendant spends many pages of her brief discussing a
statement she made four years ago, with the hope that the Court will evaluate that statement in
making a determination on the pre-litigation privilege because she knows that no privilege
attaches to her 2015 statements. But, no matter how much she references the 2011 statement, it is

8

The January 3, 2015 statement, issued by Ross Gow, Maxwell’s press agent and referred to by Maxwell provides:
“The allegations made…against Ghislaine Maxwell are untrue. The original allegations are not new and have been
fully responded to and shown to be untrue. Each time the story is retold it changes, with new salacious details about
public figures. (The woman’s) claims are obvious lies and should be treated as such and not publicized as news, as
they are defamatory. Ghislaine Maxwell’s original response to the lies and defamatory claims remains the same. Miss
Maxwell strongly denies allegations of an unsavory nature, which have appeared in the British press and elsewhere
and reserves her right to seek redress at the repetition of such claims.” (emphasis added to mirror quotation in ¶ 30 of
Plaintiff’s Complaint. See McCawley Decl. at Ex. C, January 4, 2015 Express Article.
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still not, and never will be, the statement at issue in this case.9 There is no controversy over the
2011 statement. Ms. Giuffre is bringing suit based on a defamatory statement made in 2015.
1. Defendant’s Statements Are Outside The Scope Of The “Pre-Litigation” Qualified
Privilege Because They Are Not Made “Pertinent To Anticipated Good Faith
Litigation.”
Defendant’s statements are outside the scope of any pre-litigation privilege because they
are not pertinent to a good faith anticipated ligation, and because they were made for the improper
purpose of bullying, harassing, and intimidation. This Court has already held that summary
judgment based upon an asserted privilege protecting defamatory pre-litigation communications is
precluded when a plaintiff raises “a genuine issue as to malice and appropriate purpose.” Block,
691 F. Supp. 685, 699 (Sweet, J.). Defendant’s statements that she is lying and her claims of
sexual abuse are “obvious lies” are not pertinent to a good faith anticipated litigation but, instead,
they were made for an inappropriate purpose, to bully, harass, and intimidate Ms. Giuffre. As pled
in the Complaint, Defendant knew the statements were false because Defendant engaged in and
facilitated the sexual abuse of this minor child, therefore, they were made for the inappropriate
purpose of “bullying,” “harassment,” and “intimidation.” See Front v. Khalil, 24 N.Y.3d 713, 720
(2015).
Defendant’s statements were a message for the public, not a message to the attorneys for
the British press. They were also not made by an attorney, but by a press agent, and they did
nothing to reduce or avoid the need to actually commence litigation because they neither discussed
9

The March 10, 2011 statement provides: “Ghislaine Maxwell denies the various allegations about her that have
appeared recently in the media. These allegations are all entirely false. It is unacceptable that letters sent by Ms.
Maxwell’s legal representatives to certain newspapers pointing out the truth and asking for the allegations to be
withdrawn have simply been ignored. In the circumstances, Ms. Maxwell is now proceeding to take legal action
against those newspapers. ‘I understand newspapers need stories to sell copies. It is well know that certain newspapers
live by the adage, “why let the truth get in the way of a good story”. However the allegations made against me are
abhorrent and entirely untrue and I ask that they stop.’ Said Ghislaine Maxwell. ‘A number of newspapers have shown
a complete lack of accuracy in their reporting of this story and a failure to carry out the most elementary investigation
or any real due diligence. I am now taking action to clear my name.’ she said.” See McCawley Decl. at Ex. B, March
2011 Statement.
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a justiciable controversy with the British press nor demanded that the coverage discontinue. The
2015, statement plainly shows Defendant using the press to bully, intimidate, and harass Ms.
Giuffre.
New York’s pre-litigation qualified privilege does not apply to the facts in this case.
Historically, statements made in the course of litigation were entitled to privilege from
defamations claims “so that those discharging a public function may speak freely to zealously
represent their clients without fear of reprisal or financial hazard.” Id. at 718. A 2015 New York
Court of Appeals case somewhat extended this privilege by holding that statements made by
attorneys prior to the commencement of the litigation are protected by a qualified privilege if those
statements are pertinent to a good faith anticipated litigation. Id. at 718. (“Although it is wellsettled that statements made in the course of litigation are entitled to absolute privilege, the Court
has not directly addressed whether statements made by an attorney on behalf of his or her client in
connection with prospective litigation are privileged” . . . “to advance the goals of encouraging
communication prior to the commencement of litigation” . . . “we hold that statements made prior
to the commencement of an anticipated litigation are privileged, and that the privilege is lost
where a defendant proves that the statements were not pertinent to a good faith anticipated
litigation.”).10

10

The cases cited in Defendant’s own brief in support of this qualified privilege argument all concern actual
anticipated litigation over a justiciable controversy, where the protected communications involved statements like
cease and desist letters and counsel’s speech around the courthouse, and they exclusively involve statements made by
attorneys, or statements to and among parties to the anticipated litigation, and, in one case, the affected malpractice
insurance carrier. For example in, Int'l Pub. Concepts, LLC v. Locatelli, the communications at issue concerned cease
and desist letters written by an attorney. 46 Misc. 3d 1213(A), 9 N.Y.S.3d 593 (N.Y. Sup. Ct. 2015). Similarly, in
Frechtman v. Gutterman, the communication at issue was a letter sent by a client to his attorney terminating the
representation. 115 A.D.3d 102, 103, 979 N.Y.S.2d 58, 61 (2014). In Kirk v. Heppt, the communication at issue was
made by an attorney’s client to the attorney’s malpractice carrier concerning the client’s justiciable controversy
against the attorney. 532 F. Supp. 2d 586, 593 (S.D.N.Y. 2008). Finally, Caplan v. Winslet, cited by Defendant, is
wholly inapposite to Defendant’s argument as the statement at issue was not within the pre-litigation context at all, but
in the course of ongoing litigation: the alleged defamatory statement was a lawyer-to-lawyer remark made exiting the
courthouse. 218 A.D.2d 148, 150-51, 637 N.Y.S.2d 967 (1996). None of these cases involved statements that were
widely publicized.
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The Court of Appeals’ reason for allowing this qualified privilege could not be more clear:
“When litigation is anticipated, attorneys and parties should be free to communicate in order to
reduce or avoid the need to actually commence litigation. Attorneys often send cease and desist
letters to avoid litigation. Applying privilege to such preliminary communication encourages
potential defendants to negotiate with potential plaintiffs in order to prevent costly and timeconsuming judicial intervention.” Id. at 719-20.
Under this rationale, the Khalil court found that an attorney’s letters to the potential
defendant were privileged because they were sent “in an attempt to avoid litigation by requesting,
among other things, that Khalil return the alleged stolen proprietary information and cease and
desist his use of that information.” Id. at 720. Neither the dicta in Khalil, the policy rationale
discussed, nor the holding suggests that the privilege should apply to a defamatory statement like
the one at issue in this case. Here, unlike Khalil, the Defendant’s statements were 1) made by a
non-attorney; 2) concerning a non-party to the alleged anticipated litigation; 3) making a
knowingly false statement; and 4) that was directed at, and disseminated to, the public at large.
Defendant’s statements cannot be can be considered “pertinent to a good faith anticipated
litigation,” such that the qualified privilege should apply.
Moreover, it strains credulity to ask the Court to somehow read the actionable 2015 press
release, calling Ms. Giuffre’s sex abuse claims “obvious lies,” as any type of “cease-and-desist”
statement. This statement was not a communication among the “attorneys and parties,” and it did
nothing to “reduce or avoid” or resolve any “anticipated” litigation. Indeed, Defendant’s
statements make no reference to any cause of action, and they lie in stark contrast to the protected
statements made in Khalil and in all the other cases Defendant cites.11

11

Unsurprisingly, Defendant cites to no case in which this qualified privilege has been extended to internationally
disseminated press releases slamming a non-party to the “anticipated” litigation.
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Most important, Defendant may never prevail in asserting this qualified privilege because,
in order to invoke this privilege, she must have “meritorious claims” for “good faith” litigation.
Defendant has neither. Defendant cannot have a “meritorious claim” for “good faith anticipated
litigation” because Ms. Giuffre’s reports of her sexual abuse are true, Defendant knows that they
are true, and Defendant made a knowingly false statement when she called Ms. Giuffre a liar.
Under these circumstances, Defendant has no “meritorious” claim to make in “good faith” relating
to either Ms. Giuffre’s statements or their coverage in the press, thereby making her defamatory
statements wholly outside the protection of this qualified privilege.
2. Defendant’s Statements Are Outside The Scope Of The “Pre-Litigation” Qualified
Privilege Because They Were Made To Bully, Harass, And Intimidate.
Khalil specifically states that the qualified privilege “does not protect attorneys who are
seeking to bully, harass, or intimidate their client's adversaries by threatening baseless litigation or
by asserting wholly unmeritorious claims, unsupported in law and fact, in violation of counsel's
ethical obligations.” Khalil, 24 N.Y.3d at 720. Defendant’s defamatory statement, that a sexual
abuse victim is lying about her abuse, is purposefully calculated to “bully, harass, or intimidate”
that victim, and keep her silent about Defendant’s wrongdoing. Again, this is an old story.
Defendant, through her press release, is merely trying to discredit Ms. Giuffre in the public eye,
and thereby deflect blame; calling Ms. Giuffre a liar has nothing to do with advancing her interest
in any pretended litigation with the British press. Defendant used the press to defame, discredit,
and intimidate Ms. Giuffre and, therefore, these statements lie wholly outside the scope of a
qualified pre-litigation privilege. See also Block, at 699 (Sweet, J.) (denying summary judgment
on the pre-litigation qualified privilege affirmative defense because there was “a genuine issue as
to malice and appropriate purpose”).
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In sum, the cases cited by both the Court of Appeals in Khalil and by Defendant’s Motion
to Dismiss applied this privilege only to statements made pertinent to good faith anticipated
litigation, among interested parties, because this qualified privileged is designed to facilitate the
negotiation, settlement, or refinement of claims prior to an action being filed. It should not be
applied to a socialite using her press agent to disseminate defamatory statements to the entire
world, least of all where it maligns a non-party to alleged anticipated litigation that cannot, in any
event, be brought in good faith because of Defendant’s personal role in the underlying sexual
abuse.
II.

Ms. Giuffre Has Properly Pled A Defamation Claim.
As a fallback argument, Defendant raises various alleged technical deficiencies in Ms.

Giuffre’s complaints. These arguments, too, are totally without merit. Defendant claims that Ms.
Giuffre did not provide the “context” of Defendant’s defamatory statement, but (1) a motion to
dismiss is not a proper vehicle to litigate the “context” in which statements are made, and (2) Ms.
Giuffre did, in fact, provide sufficient “context” under New York law. What’s more, even if
further context were appropriate in the pleadings, it would only show that Defendant deliberately
made false, defamatory, and injurious statements about Ms. Giuffre. Defendant also alleges that
Ms. Giuffre failed to provide sufficient detail. This claim, too, lacks any merit because the
Complaint clearly specifies the nature of the statements made by Defendant.
A. Viewed In Context, Defendant’s Assault On Ms. Giuffre Is Defamatory.
Defendant asks the Court to conclude, on a motion to dismiss, that “when viewed in
context, the statements are not actionable defamatory statements.” MTD at p. 17. The Defendant
does not advise the Court how it could possibly begin to make such a “context” determination.
Presumably, the Court would have to have the full context for all statements covered by the
Complaint and then evaluate the context for defamatory meaning. Of course, because Ms. Giuffre
18
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has just filed her Complaint, a fully-developed record does not exist for any such evaluation. The
Defendant’s argument should be rejected for this reason.
Defendant also contends that because the Complaint did not set forth the immaterial and
nonactionable portions of Defendant’s defamatory press release, the Complaint is insufficiently
pled, but that is not the standard under New York law. The Complaint does not employ “vague
and conclusory allegation[s]”12 without specifying “the actual defamatory words,”13 nor does the
Complaint fail to “set forth in any manner the words which he claims are actionable so as to give
defendants notice of the statements at issue,”14 as was the situation in the inapposite cases
Defendant cites. To the contrary, the Complaint uses direct, word-for-word quotes of Defendant’s
press statements, giving all the particulars of their origination. For that reason, Ms. Giuffre’s
Complaint satisfies the pleading requirements.15
On the issue of context, this case is most closely akin to the recent New York Court of
Appeals case Davis v. Boeheim, 24 N.Y.3d 262, 265, 22 N.E.3d 999 (2014). In Boeheim, plaintiffs
were victims of sexual molestation by Bernie Fine, a former associate head basketball coach for
Syracuse University. Following plaintiffs’ accusations of sex abuse, James Boeheim, Fine’s
friend, published statements calling plaintiffs liars, and stating their allegations were financially
motivated. Plaintiffs sued for defamation.
The Court of Appeals specifically held that such defamation allegations easily survive a
motion to dismiss. The Court explained that, on a motion to dismiss, a court “merely examines
12

Dillon v. City of New York, 261 A.D.2d 34, 39-40, 704 N.Y.S.2d 1 (1999).

13

Edwards v. Great N. Ins. Co., No. 03cv2947(NG)(RML), 2006 WL 2053717, at *5 (E.D.N.Y. July 21, 2006).

14

Wanamaker v. Columbian Rope Co., 713 F. Supp. 533, 545 (N.D.N.Y. 1989) aff'd, 108 F.3d 462 (2d Cir. 1997) and
aff'd, 108 F.3d 462 (2d Cir. 1997).
15

Further, the Complaint incorporates by reference the remainder of Defendant’s published statements in the January
3, 2015, statement. See, e.g., McCawley Decl., Ex. 1, Compl. at ¶ 31, 37. All of Defendant’s published statements are
publically available, and Defendant has full notice of the statements at issue because she issued them to the press and
Defendant does not deny making them. In an abundance of caution, Plaintiff has the quotes herein and attached the
press release statements to her declaration as Ex.’s B and C.
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the adequacy of the pleadings,” asking “whether the contested statements are reasonably
susceptible of a defamatory connotation.” 22 N.E.3d at 1003. (Internal citations omitted.) The
Court emphasized that “[i]f, upon any reasonable view of the stated facts, plaintiff would be
entitled to recovery for defamation, the complaint must be deemed to sufficiently state a cause of
action.” Id. The Court minded trial courts to be wary of dismissing claims at the outset in light of
a plaintiff's “right to seek redress, and not have the courthouse doors closed at the very inception
of an action, where the pleading meets [the] minimal standard necessary to resist dismissal of [the]
complaint.” Id. at 1003-04.
The Court of Appeals went on to find the complaint fully stated a cause of action because
statements alleging that a person told lies about accusations of sexual abuse are “susceptible of a
defamatory connotation” because they “tend[] to expose [Plaintiff] to public contempt, hatred,
ridicule, aversion or disgrace.” Id. at 1004. The Court of Appeals also emphasized that the
statements were defamatory because they “are capable of being proven true or false, as they
concern whether plaintiffs made false sexual abuse allegations against Fine in order to get money,
and whether [one of the plaintiffs] had made false statements in the past.” Id. at 1006. Of course,
exactly the same points that the Court of Appeals made about the statements attacking the victims
of Fine apply to Defendant’s statements attacking Ms. Giuffre.
B. The Complaint Alleges Whom, Where, And In What Manner The January
Statement Was Made With Specificity And Supporting Facts.
Ms. Giuffre has pled every element for a cause of action for defamation under New York
and Colorado law which are substantively similar.16 Under New York law, the elements of a
defamation claim are: (1) a false statement, published to a third party; (2) without authorization or

16

The defamatory statements were made in New York, the Defendant resides in New York, and there is no conflict
between New York and Colorado law, therefore, New York has the most significant interest in the issue of this
litigation and New York law should apply. Catalanello v. Kramer, 18 F. Supp. 3d 504, 511 (S.D.N.Y. 2014).
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privilege; (3) fault, judged at a minimum by a negligence standard; and (4) special harm or
defamation per se. Dillon v. City of New York, 261 A.D.2d 34 (1999).17
Ms. Giuffre has met every requirement in her Complaint. Ms. Giuffre explained in her
Complaint that she “became a victim of sexual trafficking and repeated sexual abuse after being
recruited by Ghislaine Maxwell and Jeffrey Epstein when Giuffre was under the age of
eighteen…Between 1999 and 2002, with the assistance and participation of Maxwell, Epstein
sexually abused Giuffre at numerous locations including his mansions in West Palm Beach,
Florida, and in this District. With the assistance of Maxwell, Epstein was able to sexually abuse
Giuffre for years until Giuffre eventually escaped.” See McCawley Decl., Ex. 1, Compl. at ¶¶ 8, 9
and 16. With respect to the first elements of a defamation claim, Giuffre has pled a defamatory
statement concerning another: Defendant stated through her press agent that Ms. Giuffre’s reports
of her child sexual abuse were “obvious lies.” See McCawley Decl., Ex. 1, Compl. at ¶ 30.
Second, she has pled publication to a third parties, stating that Defendant’s agent “issued an
additional false statement to the media and public,” and to “a reporter on a Manhattan street.” Id.
at ¶ 30, ¶ 37. Third, Ms. Giuffre has alleged more than “fault amounting to at least negligence on
the part of the publisher;” she has alleged malice and that Defendant made the statements
knowingly because Defendant herself participated in the abuse. See McCawley Decl., Ex. 1,
Compl. at ¶ 9. (“Between 1999 and 2002, with the assistance and participation of Maxwell,
Epstein sexually abused Giuffre at numerous locations including his mansion in West Palm Beach,
Florida, and in this District.”). Among other similar allegations, the Complaint states: “Maxwell’s
statements were published intentionally for the malicious purpose of further damaging a sexual

17

Accord, Lawson v. Stow, 2014 COA 26, ¶ 15, 327 P.3d 340, 345 (Under Colorado law, the elements of a defamation
claim are “(1) a defamatory statement concerning another; (2) published to a third party; (3) with fault amounting to at
least negligence on the part of the publisher; and (4) either actionability of the statement irrespective of special
damages or the existence of special damages to the plaintiff caused by the publication.”).
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abuse and sexual trafficking victim; to destroy Giuffre’s reputation and credibility” and that
Defendant “made her false statements knowing full well that they were completely false.
Accordingly, she made her statements with actual and deliberate malice, the highest degree of
awareness of falsity.” Compl. at ¶¶ 8-9. Fourth, Ms. Giuffre pled defamation per se, alleging that
the false statements “exposed Giuffre to public contempt, ridicule, aversion, and disgrace, and
induced an evil opinion of her in the minds of right-thinking persons.” Furthermore, the Complaint
alleges that Defendant’s defamatory statements “tended to injure Giuffre in her professional
capacity as the president of a non-profit corporation designed to help victims of sex trafficking,
inasmuch as they destroyed her credibility and reputation among members of the community that
seeks her help and that she seeks to serve.” See McCawley Decl., Ex. 1, Compl. at ¶ 11.
Not only has Ms. Giuffre fully pled defamation, but also the Complaint alleges many
supporting facts, giving Defendant full notice of the nature of the action. Ms. Giuffre has
“specif[ied] who made the statements, when they were made, to whom they were made and in
what context they were made.” Deutsche Asset Mgmt., Inc. v. Callaghan, No. 01 Civ 4426 CBM,
2004 WL 758303, at *12. As to “who” made the statements, Ms. Giuffre specified that
Defendant’s “agent, Ross Gow” gave the statement under Defendant’s authority, and that
Defendant made the statement in Manhattan. See McCawley Decl., Ex. 1, Compl. at ¶ 29 and ¶ 37.
As to the “when,” the Complaint alleges the very days they were made: “On or about January 3,
2014” and “[o]n or about January 4, 2015.” See McCawley Decl., Ex. 1, Compl. at ¶ 29 and ¶ 37.
Additionally, paragraphs 9 through 29 of the Complaint provides ample “context,” narrating the
factual history of Defendant’s abuse of Ms. Giuffre and referring to Defendant’s statements
published by the media. These defamatory statements, as alleged in the Complaint, were widely
disseminated internationally and online, as acknowledged by Defendant in the instant motion.
MTD at p. 18. Accordingly, not only does the Complaint plead all of the elements of defamation
22
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per se, but it gives ample factual backing to support those elements. Defendant does not deny
making these statements, nor challenge the accuracy of their dissemination by the media.
Finally, Defendant’s statements impugning Ms. Giuffre honesty and calling her a liar are
especially defamatory because they disparage Ms. Giuffre in her profession as president and
founder of the not-for-profit whose mission is to fight sexual abuse and human trafficking. Celle v.
Filipino Reporter Enterprises, Inc., 209 F.3d 163, 179-80 (2d Cir. 2000) (“[I]t is actionable
without proof of damage to say of a physician that he is a butcher ..., of an attorney that he is a
shyster, of a school teacher that he has been guilty of improper conduct as to his pupils, of a
clergyman that he is the subject of scandalous rumors, of a chauffeur that he is habitually drinking,
of a merchant that his credit is bad or that he sells adulterated goods, of a public officer that he has
accepted a bribe or has used his office for corrupt purposes … - since these things discredit [one]
in his chosen calling.”). Defendant’s statements that Ms. Giuffre lied about her own past sex abuse
discredits Ms. Giuffre in her “chosen calling” and profession of being an advocate for sex abuse
victims. They paint her as a faker. Defendant’s statements tell the audience that Defendant knows
that Ms. Giuffre’s professional endeavors are built upon a lie, thus destroying both Ms. Giuffre’s
reputation and the reputation and credibility of her foundation.
C. Ms. Giuffre Has Pled Defamation Per Se And Does Not Need To Plead Special
Damages.
Ms. Giuffre has sufficiently alleged defamation per se under New York law, suing in libel
based on Defendant’s published defamatory statements. Ms. Giuffre need not plead or prove
special damages because the defamatory statements “tend to expose the plaintiff to public
contempt, ridicule, aversion or disgrace, or induce an evil opinion of [her] in the minds of rightthinking person, and to deprive [her] of their friendly intercourse in society.” Matherson v.
Marchello, 100 A.D.2d 233, 235, 473 N.Y.S.2d 998, 1000-01 (1984). Furthermore, Defendant is
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wholly incorrect in stating that a defamation per se claim is limited to professionals who are
defamed within the context of their profession and suffer damages relating to their profession.
Here, Defendant confuses, or deliberately conflates, slander and libel, two types of
defamation with substantially different elements required to state a claim. Defendant cites
Liberman v. Gelstein, for the proposition that, in order to be actionable, Defendant’s statements
“‘must be made with reference to a matter of significance and importance for [the plaintiff’s
profession, trade or office].’” 80 N.Y.2d 429, 431, 605 N.E.2d 344 (1992). However, Liberman
concerned a slander case. Slander is defamation that is spoken by defendant, and an action lies in
slander for very limited types of speech. However, those limitations are irrelevant in this case
because this case concerns libel, a form of defamation that is a written or published statement
(and, as such, typically far more widely disseminated). Pleading and proving libel per se is not
limited to the four circumstances required for slander, but has a much broader definition.18
Similarly, the other cases cited by Defendant, Thompson v. Bosswick, 855 F. Supp. 2d 67
(S.D.N.Y. 2012) and Pure Power Boot Camp, Inc. v. Warrior Fitness Boot Camp, LLC, 813 F.
Supp. 2d 489, 503 (S.D.N.Y. 2011), also concerned slander, not libel and, therefore, their holdings
are inapplicable.
Instead, in libel actions, the “challenged language is actionable per se if it tends to expose
another to ‘public hatred, shame, obloquy, contempt, ridicule, aversion, ostracism, degradation, or
disgrace’ or ‘to induce an evil opinion of one in the minds of right-thinking persons and to deprive
one of one's confidence and friendly intercourse in society’ or tends to disparage a person in the
way of his office, profession or trade.” Idema v. Wager, 120 F. Supp. 2d 361, 367 (S.D.N.Y. 2000)

18

“[S]lander per se” consists of statements (i) charging plaintiff with a serious crime; (ii) that end to injure another in
his or her trade, business or profession; (iii) that plaintiff has a loathsome disease; or (iv) imputing unchastity to a
woman. Liberman v. Gelstein, 80 N.Y.2d 429, 435, 605 N.E.2d 344 (1992).
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aff'd, 29 F. App'x 676 (2d Cir. 2002) (internal citations omitted); Massre v. Bibiyan, No. 12 CIV.
6615 KPF, 2014 WL 2722849, at *10 (S.D.N.Y. June 16, 2014).
Ms. Giuffre has pled libel per se, as the statement that Defendant lied about being a sexual
abuse victim is more than sufficient to expose her to “public contempt, ridicule, aversion, and
disgrace, and induced an evil opinion of her in the minds of right-thinking persons.” See
McCawley Decl., Ex. 1, Compl. at ¶ 10. Additionally, Ms. Giuffre pled that “Maxwell’s false
statements also constitute libel per se inasmuch as they tended to injure Giuffre in her professional
capacity as the president of a non-profit corporation designed to help victims of sex trafficking,
and inasmuch as they destroyed her credibility and reputation among members of the community
that seeks her help and that she seeks to serve.” See McCawley Decl., Ex. 1, Compl. at ¶ 11.
Accordingly, Ms. Giuffre has pled libel per se.
CONCLUSION
Ms. Giuffre has set forth a well pled claim for defamation. The Court should accordingly
deny Defendant’s Motion to Dismiss and allow the case to proceed.
Dated: December 17, 2015
Respectfully Submitted,
BOIES, SCHILLER & FLEXNER LLP
By: /s/ Sigrid McCawley
Sigrid McCawley (Pro Hac Vice)
Boies, Schiller & Flexner LLP
401 E. Las Olas Blvd., Suite 1200
Ft. Lauderdale, FL 33301
(954) 356-0011
David Boies
Boies, Schiller & Flexner LLP
333 Main Street
Armonk, NY 10504
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Ellen Brockman
Boies, Schiller & Flexner LLP
575 Lexington Ave
New York, New York 10022
(212) 446-2300
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on December 17, 2015, I electronically filed the foregoing
document with the Clerk of Court by using the CM/ECF system. I also certify that the foregoing
document is being served this day on the individuals identified below via transmission of Notices of
Electronic Filing generated by CM/ECF.

Laura A. Menninger, Esq.
HADDON, MORGAN & FOREMAN, P.C.
150 East 10th Avenue
Denver, Colorado 80203
Tel: (303) 831-7364
Fax: (303) 832-2628
Email: lmenninger@hmflaw.com
/s/ Sigrid S. McCawley
Sigrid S. McCawley
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United States District Court
Southern District of New York
Virginia L. Giuffre,
Plaintiff,

Case No.: 15-cv-07433-RWS

v.
Ghislaine Maxwell,
Defendant.
________________________________/
DECLARATION OF SIGRID S. McCAWLEY IN SUPPORT OF
PLAINTIFF’S OPPOSITION TO DEFENDANT’S MOTION TO DISMISS
I, Sigrid S. McCawley, declare that the below is true and correct to the best of my
knowledge as follows:
1.

I am a partner with the law firm of Boies, Schiller & Flexner LLP and duly

licensed to practice in Florida and before this Court pursuant to this Court’s September 29, 2015
Order granting my Application to Appear Pro Hac Vice.
2.

I respectfully submit this Declaration in support of Plaintiff Virginia Giuffre’s

Opposition to Defendant Maxwell’s Motion to Dismiss.
3.

Attached hereto as Exhibit 1, is a true and correct copy of the Complaint [D.E. 1].

4.

Attached hereto as Exhibit 2, is a true and correct copy of the March 9, 2011 Press

Release Statement.
5.

Attached hereto as Exhibit 3, is a true and correct copy of the January 3, 2015

Statement issued by Defendant’s spokesman Ross Gow, quoted in the Express.
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I declare under penalty of perjury that the foregoing is true and correct.

/s/ Sigrid S. McCawley______
Sigrid S. McCawley, Esq.
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Dated: December 17, 2015
Respectfully Submitted,
BOIES, SCHILLER & FLEXNER LLP
By: /s/ Sigrid McCawley
Sigrid McCawley (Pro Hac Vice)
Boies, Schiller & Flexner LLP
401 E. Las Olas Blvd., Suite 1200
Ft. Lauderdale, FL 33301
(954) 356-0011
David Boies
Boies, Schiller & Flexner LLP
333 Main Street
Armonk, NY 10504
Ellen Brockman
Boies, Schiller & Flexner LLP
575 Lexington Ave
New York, New York 10022
(212) 446-2300
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on December 17, 2015, I electronically filed the foregoing
document with the Clerk of Court by using the CM/ECF system. I also certify that the foregoing
document is being served this day on the individuals identified below via transmission of Notices of
Electronic Filing generated by CM/ECF.

Laura A. Menninger, Esq.
HADDON, MORGAN & FOREMAN, P.C.
150 East 10th Avenue
Denver, Colorado 80203
Tel: (303) 831-7364
Fax: (303) 832-2628
Email: lmenninger@hmflaw.com

/s/ Sigrid S. McCawley
Sigrid S. McCawley
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United States District Court
Southern District of New York
VIRGINIA L. GIUFFRE,
Plaintiff,

CASE NO:_____________________

v.
GHISLAINE MAXWELL,
Defendant.
________________________________/
COMPLAINT

Boies Schiller & Flexner LLP
575 Lexington Avenue
New York, NY 10022
(212) 446-2300
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Plaintiff, VIRGINIA L. GIUFFRE, formerly known as Virginia Roberts
(“Giuffre”), for her Complaint against Defendant, GHISLAINE MAXWELL (“Maxwell”), avers
upon personal knowledge as to her own acts and status and otherwise upon information and
belief:
NATURE OF THE ACTION
1.

This suit arises out of Defendant Maxwell’s defamatory statements against

Plaintiff Giuffre. As described below, Giuffre was a victim of sexual trafficking and abuse while
she was a minor child. Defendant Maxwell not only facilitated that sexual abuse but, most
recently, wrongfully subjected Giuffre to public ridicule, contempt and disgrace by, among other
things, calling Giuffre a liar in published statements with the malicious intent of discrediting and
further damaging Giuffre worldwide.
JURISDICTION AND VENUE
2.

This is an action for damages in an amount in excess of the minimum

jurisdictional limits of this Court.
3.

This Court has jurisdiction over this dispute pursuant to 28 U.S.C. §1332

(diversity jurisdiction) as Giuffre and Maxwell are citizens of different states and the amount in
controversy exceeds seventy-five thousand ($75,000), exclusive of interest and costs.
4.

This Court has personal jurisdiction over Maxwell. Maxwell resides in New York

City, and this action arose, and defamatory statements were made, within the Southern District of
New York.
5.

Venue is proper in this Court as the cause of action arose within the jurisdiction of

this Court.
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PARTIES
6.

Plaintiff Giuffre is an individual who is a citizen of the State of Colorado.

7.

Defendant Maxwell, who is domiciled in the Southern District of New York, is

not a citizen of the state of Colorado.
FACTUAL ALLEGATIONS
8.

Virginia Giuffre became a victim of sex trafficking and repeated sexual abuse

after being recruited by Ghislaine Maxwell and Jeffrey Epstein when Giuffre was under the age
of eighteen.
9.

Between 1999 and 2002, with the assistance and participation of Maxwell,

Epstein sexually abused Giuffre at numerous locations including his mansions in West Palm
Beach, Florida, and in this District. Between 2001 and 2007, with the assistance of numerous
co-conspirators, Epstein abused more than thirty (30) minor underage girls, a fact confirmed by
state and federal law enforcement.
10.

As part of their sex trafficking efforts, Epstein and Maxwell intimidated Giuffre

into remaining silent about what had happened to her.
11.

In September 2007, Epstein entered into a Non-Prosecution Agreement (“NPA”)

that barred his prosecution for numerous federal sex crimes in the Southern District of Florida.
12.

In the NPA, the United States additionally agreed that it would not institute any

federal criminal charges against any potential co-conspirators of Epstein.
13.

As a co-conspirator of Epstein, Maxwell was consequently granted immunity in

the Southern District of Florida through the NPA.
14.

Epstein ultimately pled guilty to procuring a minor for prostitution, and is now a

registered sex offender.
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15.

Rather than confer with the victims about the NPA, the U.S. Attorney’s Office

and Epstein agreed to a “confidentiality” provision in the Agreement barring its disclosure to
anyone—including Epstein’s victims. As a consequence, the victims were not told about the
NPA.
16.

On July 7, 2008, a young woman identified as Jane Doe No. 1, one of Jeffrey

Epstein’s victims (other than Giuffre), filed a petition to enforce her rights under the Crime
Victims’ Rights Act (“CVRA”), 18 U.S.C. ¶ 3771, alleging that the Government failed to
provide her the rights promised in the CVRA with regard to the plea arrangement with Epstein.
The litigation remains ongoing.
17.

On or about May 4, 2009, Virginia Giuffre—identified then as Jane Doe No.

102—filed a complaint against Jeffrey Epstein in the United States District Court for the
Southern District of Florida. The complaint included allegations made by Giuffre that pertained
to Maxwell.
18.

In pertinent part, the Jane Doe No. 102 complaint described in detail how

Maxwell recruited Giuffre (who was then a minor girl) to become a victim of sex trafficking by
introducing Giuffre to Jeffrey Epstein. With the assistance of Maxwell, Epstein was able to
sexually abuse Giuffre for years until Giuffre eventually escaped.
19.

The Jane Doe No. 102 complaint contained the first public allegations made on

behalf of Giuffre regarding Maxwell.
20.

As civil litigation against Epstein moved forward on behalf of Giuffre and many

other similarly-situated victims, Maxwell was served with a subpoena for deposition. Her
testimony was sought concerning her personal knowledge and role in Epstein’s abuse of Giuffre
and others.
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21.

To avoid her deposition, Maxwell claimed that her mother fell deathly ill and that

consequently she was leaving the United States for London with no plans of ever returning. In
fact, however, within weeks of using that excuse to avoid testifying, Maxwell had returned to
New York.
22.

In 2011, two FBI agents located Giuffre in Australia—where she had been hiding

from Epstein and Maxwell for several years—and arranged to meet with her at the U.S.
Consulate in Sidney. Giuffre provided truthful and accurate information to the FBI about
Epstein and Maxwell’s sexual abuse.
23.

Ultimately, as a mother and one of Epstein’s many victims, Giuffre believed that

she should speak out about her sexual abuse experiences in hopes of helping others who had also
suffered from sexual trafficking and abuse.
24.

On December 23, 2014, Giuffre incorporated an organization called Victims

Refuse Silence, Inc., a Florida not-for-profit corporation.
25.

Giuffre intended Victims Refuse Silence to change and improve the fight against

sexual abuse and human trafficking. The goal of her organization was, and continues to be, to
help survivors surmount the shame, silence, and intimidation typically experienced by victims of
sexual abuse.

Giuffre has now dedicated her professional life to helping victims of sex

trafficking.
26.

On December 30, 2014, Giuffre moved to join the on-going litigation previously

filed by Jane Doe 1 in the Southern District of Florida challenging Epstein’s non-prosecution
agreement by filing her own joinder motion.
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27.

Giuffre’s motion described Maxwell’s role as one of the main women who

Epstein used to procure under-aged girls for sexual activities and a primary co-conspirator and
participant in his sexual abuse and sex trafficking scheme.
28.

In January, 2015, Maxwell undertook a concerted and malicious campaign to

discredit Giuffre and to so damage her reputation that Giuffre’s factual reporting of what had
happened to her would not be credited.
29.

As part of Maxwell’s campaign she directed her agent, Ross Gow, to attack

Giuffre’s honesty and truthfulness and to accuse Giuffre of lying.
30.

On or about January 3, 2015, speaking through her authorized agent, Maxwell

issued an additional false statement to the media and public designed to maliciously discredit
Giuffre. That statement contained the following deliberate falsehoods:
(a)

That Giuffre’s sworn allegations “against Ghislaine Maxwell are untrue.”

(b)

That the allegations have been “shown to be untrue.”

(c)

That Giuffre’s “claims are obvious lies.”

31.

Maxwell’s January 3, 2015, statement incorporated by reference “Ghislaine

Maxwell’s original response to the lies and defamatory claims remains the same,” an earlier
statement that had falsely described Giuffre’s factual assertions as “entirely false” and “entirely
untrue.”
32.

Maxwell made the same false and defamatory statements as set forth above, in the

Southern District of New York and elsewhere in a deliberate effort to maliciously discredit
Giuffre and silence her efforts to expose sex crimes committed around the world by Maxwell,
Epstein, and other powerful persons. Maxwell did so with the purpose and effect of having
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others repeat such false and defamatory statements and thereby further damaged Giuffre’s
reputation.
33.

Maxwell made her statements to discredit Giuffre in close consultation with

Epstein. Maxwell made her statements knowing full well they were false.
34.

Maxwell made her statements maliciously as part of an effort to conceal sex

trafficking crimes committed around the world by Maxwell, Epstein and other powerful persons.
35.

Maxwell intended her false and defamatory statements set out above to be

broadcast around the world and to intimidate and silence Giuffre from making further efforts to
expose sex crimes committed by Maxwell, Epstein, and other powerful persons.
36.

Maxwell intended her false statements to be specific statements of fact, including

a statement that she had not recruited an underage Giuffre for Epstein’s abuse. Maxwell’s false
statements were broadcast around the world and were reasonably understood by those who heard
them to be specific factual claims by Maxwell that she had not helped Epstein recruit or sexually
abuse Giuffre and that Giuffre was a liar.
37.

On or about January 4, 2015, Maxwell continued her campaign to falsely and

maliciously discredit Giuffre. When a reporter on a Manhattan street asked Maxwell about
Giuffre’s allegations against Maxwell, she responded by saying: “I am referring to the statement
that we made.” The New York Daily News published a video of this response by Maxwell
indicating that she made her false statements on East 65th Street in Manhattan, New York, within
the Southern District of New York.
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COUNT I
DEFAMATION
1.

Plaintiff Giuffre re-alleges paragraphs 1 - 37 as if the same were fully set forth

herein. Maxwell made her false and defamatory statements deliberately and maliciously with the
intent to intimidate, discredit and defame Giuffre.
2.

In January 2015, and thereafter, Maxwell intentionally and maliciously released to

the press her false statements about Giuffre in an attempt to destroy Giuffre’s reputation and
cause her to lose all credibility in her efforts to help victims of sex trafficking.
3.

Maxwell additionally released to the press her false statements with knowledge

that her words would dilute, discredit and neutralize Giuffre’s public and private messages to
sexual abuse victims and ultimately prevent Giuffre from effectively providing assistance and
advocacy on behalf of other victims of sex trafficking, or to expose her abusers.
4.

Using her role as a powerful figure with powerful friends, Maxwell’s statements

were published internationally for the malicious purpose of further damaging a sexual abuse and
sexual trafficking victim; to destroy Giuffre’s reputation and credibility; to cause the world to
disbelieve Giuffre; and to destroy Giuffre’s efforts to use her experience to help others suffering
as sex trafficking victims.
5.

Maxwell, personally and through her authorized agent, Ross Gow, intentionally

and maliciously made false and damaging statements of fact concerning Giuffre, as detailed
above, in the Southern District of New York and elsewhere.
6.

The false statements made by Gow were all made by him as Maxwell’s

authorized agent and were made with direct and actual authority from Maxwell as the principal.
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7.

The false statements that Maxwell made personally, and through her authorized

agent Gow, not only called Giuffre’s truthfulness and integrity into question, but also exposed
Giuffre to public hatred, contempt, ridicule, and disgrace.
8.

Maxwell made her false statements knowing full well that they were completely

false. Accordingly, she made her statements with actual and deliberate malice, the highest
degree of awareness of falsity.
9.

Maxwell’s false statements constitute libel, as she knew that they were going to

be transmitted in writing, widely disseminated on the internet and in print. Maxwell intended her
false statements to be published by newspaper and other media outlets internationally, and they
were, in fact, published globally, including within the Southern District of New York.
10.

Maxwell’s false statements constitute libel per se inasmuch as they exposed

Giuffre to public contempt, ridicule, aversion, and disgrace, and induced an evil opinion of her in
the minds of right-thinking persons.
11.

Maxwell’s false statements also constitute libel per se inasmuch as they tended to

injure Giuffre in her professional capacity as the president of a non-profit corporation designed
to help victims of sex trafficking, and inasmuch as they destroyed her credibility and reputation
among members of the community that seeks her help and that she seeks to serve.
12.

Maxwell’s false statements directly stated and also implied that in speaking out

against sex trafficking Giuffre acted with fraud, dishonesty, and unfitness for the task.
Maxwell’s false statements directly and indirectly indicate that Giuffre lied about being recruited
by Maxwell and sexually abused by Epstein and Maxwell. Maxwell’s false statements were
reasonably understood by many persons who read her statements as conveying that specific
intention and meaning.
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13.

Maxwell’s false statements were reasonably understood by many persons who

read those statements as making specific factual claims that Giuffre was lying about specific
facts.
14.

Maxwell specifically directed her false statements at Giuffre’s true public

description of factual events, and many persons who read Maxwell’s statements reasonably
understood that those statements referred directly to Giuffre’s account of her life as a young
teenager with Maxwell and Epstein.
15.

Maxwell intended her false statements to be widely published and disseminated

on television, through newspapers, by word of mouth and on the internet. As intended by
Maxwell, her statements were published and disseminated around the world.
16.

Maxwell coordinated her false statements with other media efforts made by

Epstein and other powerful persons acting as Epstein’s representatives and surrogates. Maxwell
made and coordinated her statements in the Southern District of New York and elsewhere with
the specific intent to amplify the defamatory effect those statements would have on Giuffre’s
reputation and credibility.
17.

Maxwell made her false statements both directly and through agents who, with

her general and specific authorization, adopted, distributed, and published the false statements on
Maxwell’s behalf. In addition, Maxwell and her authorized agents made false statements in
reckless disregard of their truth or falsity and with malicious intent to destroy Giuffre’s
reputation and credibility; to prevent her from further disseminating her life story; and to cause
persons hearing or reading Giuffre’s descriptions of truthful facts to disbelieve her entirely.
Maxwell made her false statements wantonly and with the specific intent to maliciously damage
Giuffre’s good name and reputation in a way that would destroy her efforts to administer her
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non-profit foundation, or share her life story, and thereby help others who have suffered from
sexual abuse.
18.

As a result of Maxwell’s campaign to spread false, discrediting and defamatory

statements about Giuffre, Giuffre suffered substantial damages in an amount to be proven at trial.
19.

Maxwell’s false statements have caused, and continue to cause, Giuffre economic

damage, psychological pain and suffering, mental anguish and emotional distress, and other
direct and consequential damages and losses.
20.

Maxwell’s campaign to spread her false statements internationally was unusual

and particularly egregious conduct. Maxwell sexually abused Giuffre and helped Epstein to
sexually abuse Giuffre, and then, in order to avoid having these crimes discovered, Maxwell
wantonly and maliciously set out to falsely accuse, defame, and discredit Giuffre. In so doing,
Maxwell’s efforts constituted a public wrong by deterring, damaging, and setting back Giuffre’s
efforts to help victims of sex trafficking. Accordingly, this is a case in which exemplary and
punitive damages are appropriate.
21.

Punitive and exemplary damages are necessary in this case to deter Maxwell and

others from wantonly and maliciously using a campaign of lies to discredit Giuffre and other
victims of sex trafficking.
PRAYER FOR RELIEF
WHEREFORE, Plaintiff Giuffre respectfully requests judgment against Defendant
Maxwell, awarding compensatory, consequential, exemplary, and punitive damages in an
amount to be determined at trial, but in excess of the $75,000 jurisdictional requirement; costs of
suit; attorneys’ fees; and such other and further relief as the Court may deem just and proper.
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JURY DEMAND
Plaintiff hereby demands a trial by jury on all causes of action asserted within this
pleading.
Dated September 21, 2015.

/s/ David Boies
David Boies
Boies Schiller & Flexner LLP
333 Main Street
Armonk, NY 10504
/s/ Sigrid McCawley
Sigrid McCawley
(Pro Hac Vice Pending)
Boies Schiller & Flexner LLP
401 E. Las Olas Blvd., Suite 1200
Ft. Lauderdale, FL 33301
(954) 356-0011
/s/ Ellen Brockman
Ellen Brockman
Boies Schiller & Flexner LLP
575 Lexington Ave
New York, New York 10022
(212) 446-2300
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LONDON, March 10, 2011 /PRNewswire/ -- Ghislaine Maxwell denies the various allegations about her that have appeared
recently in the media. These allegations are all entirely false.
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It is unacceptable that letters sent by Ms Maxwell's legal representatives to certain newspapers pointing out the truth and asking
for the allegations to be withdrawn have simply been ignored.
In the circumstances, Ms Maxwell is now proceeding to take legal action against those newspapers.
"I understand newspapers need stories to sell copies. It is well known that certain newspapers live by the adage, "why let the truth
get in the way of a good story." However, the allegations made against me are abhorrent and entirely untrue and I ask that they
stop," said Ghislaine Maxwell.
"A number of newspapers have shown a complete lack of accuracy in their reporting of this story and a failure to carry out the
most elementary investigation or any real due diligence. I am now taking action to clear my name," she said.
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Ghislaine Maxwell: ‘I was not a madam
for paedophile’
SOCIALITE Ghislaine Maxwell dismissed claims yesterday that she
acted as a “madam” to supply underage girls to US businessman
Jeffrey Epstein.
PUBLISHED: 00:10, Sun, Jan 4, 2015

TWEET

8

REX
Ghislaine Maxwell, pictured with Epstein, says claims against her are ‘lies’
The daughter of disgraced Mirror newspapers chief Robert Maxwell said her character had been defamed.
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Documents lodged with a court in Florida say the 53-year-old introduced her former boyfriend Epstein to powerful
individuals, including Prince Andrew, after moving to New York in 1991 following the death of her father on his
yacht.
According to the documents, a woman identified as Jane Doe 3 says Ms Maxwell asked her to visit Epstein’s
Florida mansion when she was 15 years old.
The document says: “Epstein and Maxwell turned it into a sexual encounter, as they had done with many other
victims.
"Maxwell took numerous sexually explicit pictures of underage girls, including Jane Doe 3.”
When the claims emerged on Friday, her spokesman, Ross Gow, said she would not be commenting and
referred journalists to a 2011 statement in which she said the allegations against her were “abhorrent”.
Ghislaine Maxwell’s original response to the lies and defamatory claims remains the same
Ross Gow

-

However, he issued a fresh denial yesterday, saying: “The allegations made… against Ghislaine Maxwell are
untrue.
"The original allegations are not new and have been fully responded to and shown to be untrue.
“Each time the story is retold it changes, with new salacious details about public figures.
“(The woman’s) claims are obvious lies and should be treated as such and not publicised as news, as they are
defamatory.
"Ghislaine Maxwell’s original response to the lies and defamatory claims remains the same.
“Miss Maxwell strongly denies allegations of an unsavoury nature, which have appeared in the British press and
elsewhere and reserves her right to seek redress at the repetition of such claims.”
Maxwell, a former student at Balliol College, Oxford, is the founder of an environmental charity.
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UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF NEW YORK

Virginia L. Giuffre,
Plaintiff,
Case No.: 15-cv-07433-RWS
Ghislaine Maxwell,
Defendant.

REPLY MEMORANDUM OF LAW IN SUPPORT OF
DEFENDANT’S MOTION TO DISMISS COMPLAINT

Laura A. Menninger
HADDON, MORGAN AND FOREMAN, P.C.
East 10th Avenue
Denver, CO 80203
303.831.7364
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INTRODUCTION
The primary focus of any defamation claim should be the alleged defamatory statements
themselves. But Ms. Maxwell’s statements have never been Plaintiff’s primary focus in this case.
Instead, in a transparent attempt to direct the Court’s attention away from the actual issues under
consideration—whether Ms. Maxwell’s statements are truly defamatory, whether Plaintiff
properly pled a defamation claim, and whether Ms. Maxwell was privileged to make her
statements—Plaintiff spends the bulk of her opposition repeating the same conclusory,
unsupported and false allegations that she was sexually abused by Ms. Maxwell. Plaintiff spends
the remainder of her opposition selectively misunderstanding applicable federal and New York
state defamation law. When correctly applying the law, it is clear that there are ample grounds
for which this Court can, and should, dismiss Plaintiff’s claim.
ARGUMENT
I.

PLAINTIFF FAILED TO PLAUSIBLY PLEAD DEFAMATION
A.

Plaintiff Failed to Adequately Plead a Defamation Claim.

Apart from bombast, the Complaint fails to adequately plead a defamation claim. First,
the Complaint’s sentence fragments and selective quotes do not aver any defamatory statement.
Scholastic, Inc. v. Stouffer, 124 F.Supp.2d 836, 849 (S.D.N.Y. 2000) (defamation claim “only
sufficient if it adequately identifies the purported communication, and an indication of who made
the communication, when it was made, and to whom it was communicated”); Dillon v. City of
N.Y., 261 A.D.2d 34, 39-40 (1st Dep’t 1999) (dismissing defamation complaint for, among other
things, failing to specify the actual defamatory words). The only actual words attributed to Ms.
Maxwell in the Complaint are: “against Ghislaine Maxwell are untrue,” “shown to be untrue,”
“claims are obvious lies,” and “I am referring to the statement that we made.” Compl. ¶ 30.
Beyond that, Plaintiff relies on conclusory, self-serving and in some cases flatly incorrect
characterizations of the published Statement. The Complaint refers to an “additional false

1
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statement” made on January 3 (Compl. ¶ 30), but never explains the words it was “in addition
to.” It describes a statement “incorporated by reference” issued “earlier,’ (Compl. ¶ 31), but
omits the earlier statement and to whom, when or where it was made.1 It alleges statements
made “in the Southern District and elsewhere” by Ms. Maxwell’s agent, Ross Gow, (Compl.
¶¶ 29, 30, 32), but attaches a 2011 statement attributed to Mr. Gow in London. McCawley Decl.,
Ex. 2. Because the Complaint lacks allegations of the subject Statement, with specificity and in
context, the defamation claim should be dismissed.
Second, the Complaint does not contain allegations as to whom statement was made. In
lieu of that information, Plaintiff offers only who made the statement, a point not in dispute. Pl.’s
Opp’n at 22. As to whom, she alleges the statements were “widely disseminated” to the “media
and public.” Pl.’s Opp’n at 22; Compl. ¶ 30. Twice this Court deemed similar pleadings
insufficient. Hawkins v. City of N.Y., No. 99 Civ. 11704 (RWS), 2005 WL 1861855, at *18
(S.D.N.Y. Aug. 4, 2005) (pleading fatally defective due to “failure to identify…the individuals to
whom the statement was allegedly made”); Cruz v. Marchetto, No. 11 Civ. 8378, 2012 WL
4513484, at *4 (S.D.N.Y. Oct. 1, 2012) (dismissing complaint which “alleges in a conclusory
manner that . . . statements . . . ended up in the headlines and quoted in the media”).
Third, the Complaint lacks sufficient allegations to establish defamation per se. Plaintiff
insists that the pleading standard is far more lenient for libel claims than for slander claims. Pl.’s
Opp’n at 24 (citing Liberman v. Gelstein, 80 N.Y.2d 429 (N.Y. 1992)). Not so. Rather, “the
standard for determining whether a statement concerning a plaintiff’s business, profession or
trade is libelous per se follows the same rules, articulated in Liberman…, as the standard for
slander per se.” Id. Jewell v. NYP Holdings, Inc., 23 F.Supp.2d 348, 400 (S.D.N.Y 1998). In
fact, addressing a libel claim, this Court specifically noted that “[d]efamation per se has been
1

Indeed, the Opposition further confounds by disclaiming the Complaint is based on the 2011 statement
(Pl.’s Opp’n at 4, 13 ) but then suggests the Complaint incorporates that very statement (Pl.’s Opp’n at 19 & n.15).

2
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defined both as statements that cast doubt on a particular quality at the very heart of the
profession and statements that impugn the basic integrity of a business.” Kforce, Inc. v. Alden
Personnel, Inc., 288 F.Supp.2d 513, 516 (S.D.N.Y. 2003).
Plaintiff nevertheless unsuccessfully attempts to establish a connection between the
subject Statement and her “profession” by pointing to her incorporation of the Victims Refuse
Silence, Inc. organization. Pl.’s Opp’n at 25. This is a red herring. No court has recognized
“victim” as a “profession” as to which a plaintiff’s integrity could be impugned. In any event, her
status as a professional victim only sprang into existence a mere 10 days before the January 3
Statement was issued. Compl. ¶ 24. Unsurprisingly, the Complaint is devoid of any factual
allegations that Ms. Maxwell knew about Plaintiff’s newfound “chosen calling,” nor that Ms.
Maxwell targeted any statement at Plaintiff’s “profession.” Thompson v. Bosswick, 855 F.
Supp.2d 67 (S.D.N.Y. 2012) (“The statement must be targeted at the specific standards of
performance relevant to plaintiff’s business…”); Thai v. Cayre Grp., Ltd., 726 F.Supp.2d. 323,
336 (S.D.N.Y. 2010) (absence of “facts to support the inference that [the subject] statement
imputed incompetence, incapacity or unfitness in the performance of [her] profession” as a
bookkeeper warranted dismissal of defamation per se claim). Consequently, Plaintiff failed to
adequately plead facts supporting defamation per se or any special damages, and the defamation
claim should be dismissed.
B.

Ms. Maxwell’s Statement2 In Context Is Not Defamatory

As to defamation claims, the Second Circuit holds “it is for the court to determine in the

2

Plaintiff apparently has abandoned any claim concerning the January 4 oral statement attributed to Ms.
Maxwell in the Complaint. Cf. Compl. ¶ 24 (oral statement by Maxwell); Pl.’s Opp’n at 11-12 (contrasting a case
“that sounded in slander (spoken defamation), whereas this is a libel case (written defamation)”); Id. at 24 (“[A]n
action lies in slander for very limited types of speech. However, those limitations are irrelevant in this case because
this case concerns libel, a form of defamation that is a written or published statement.”). Plaintiff’s Opposition also
failed to address how that spoken statement could be construed as defamatory. Compare Mot. to Dism. at 5-6, 19-20
(video published under headline “Ghislaine Maxwell denies comment on allegations she is a madam” not
defamatory); Pl.’s Opp’n (omitting any contrary argument).

3
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first instance whether the words are susceptible of a defamatory meaning.” Idema v. Wager, 29
Fed.Appx. 676, 678 (2d Cir. 2002). “In performing this task, the court must read the offending
words in the context of the whole article and test them against the ‘understanding of the average
reader.’” Id. (emphasis added). Plaintiff suggests without citation that this contextual reading
cannot be performed absent “a fully developed record.” Pl.’s Opp’n at 18-19. The numerous
cases she cites in which courts have been able to perform their evaluation – because the
complaint included the entire subject statement – belie her claim. While Plaintiff purports to “use
direct, word-for-word quotes of Defendant’s press statements, giving all the particulars of their
origination,” (Pl.’s Opp’n at 19), the Complaint shows otherwise. This alone warrants dismissal.
Dillon, 261 A.D.2d at 39-40 (dismissing defamation claim absent entire subject statement, noting
“the defect is all the more curious in that [plaintiff] concedes being a recipient of the
[complained of] letter, presumably enabling him to quote from it at length”).
In apparent acknowledgement of her error, Plaintiff now includes a fuller version of the
subject statement “in an abundance of caution” on the last page of her attorney’s declaration.
McCawley Decl., Ex. 3 at 2. When that statement (still incomplete, with an ellipsis and brackets)
is read in context, no average reader could reasonably find it defamatory in meaning. First and
foremost, the Statement is a general denial. No matter how many times Plaintiff baldly asserts
she was “called a liar” or “dishonest,” the words “liar” or “dishonest” appear nowhere therein.
Thus, all of Plaintiff’s legal arguments concerning the term “liar” are inapposite. Pl.’s Opp’n at
10-11.3 Indeed, the portion of the Statement referencing “obvious lies” immediately follows the
sentence: “Each time the story is retold it changes, with new salacious details about public
figures.” Even Judge Marra noted in his April 7 Order that Plaintiff’s latest story involves
3

Plaintiff’s reference to Brach v. Congregation Yetev Lev D’Satmar, Inc., 696 N.Y.S.2d 496, 498 (2d
Dep’t 1999), is another example where a court found that the defendant did more than issue a general denial. There,
the defendant published an article stating that the defendants won a court case “by lies and deceit” and called
plaintiff a robber. Id. Plaintiff asks this Court to ignore the significance of the latter statement.

4
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“lurid” claims concerning “numerous American politicians, powerful business executives,
foreign presidents, a well-known Prime Minister, and other world leaders.” Menninger Decl.,
Ex. C at 5. Plaintiff’s story is palpably incredible, as even Judge Marra suggested in his Order.
In any event, New York courts uniformly agree general denials cannot alone give rise to
defamation claims. Indep. Living Aids, Inc. v. Maxi-Aids, Inc., 981 F.Supp.124, 127-28
(E.D.N.Y. 1997) (“Read in the context of the entire article, [defendant’s] remarks, calling
[plaintiff] and others ‘liars’ can only be understood as a denial of their accusations.”)4; Porter v.
Saar, 688 N.Y.S. 2d 137, 139 (1st Dep’t 1999) (“The comments attributed to defendant…in the
New York Post were in the nature of a general denial of plaintiff[’s] accusations of misconduct,
not an attack on plaintiffs.”); McNamee v. Clemens, 762 F.Supp.2d 584, 601 (E.D.N.Y. 2011)
(“[G]eneral denials aren’t actionable.”); Davis v. Boeheim, 24 N.Y.3d 262, 271-72 (N.Y. 2014).
Plaintiff unsuccessfully attempts to analogize the subject Statement to those in Boeheim
and Clemens. Yet in both cases those statements clearly crossed the line from “general denial to
specific accusations reasonably susceptible of a defamatory meaning.” Clemens, 762 F.Supp.2d
at 601. Ms. Maxwell’s statement does not. First, in Boeheim, the defendant coupled statements
regarding plaintiff’s accusations as “false allegations” and “a lie” with detailed claims regarding
the accusers as “liars” who were financially motivated. Specifically, Boeheim stated inter alia “I
believe they saw what happened at Penn State [a similar case of sex abuse], and they are using
ESPN to get money.” Id. The N.Y. Court of Appeals while reiterating that “general denials are
not actionable,” found the assertion plaintiff lied “for monetary gain” would lead a “reasonable
reader” to believe “the challenged statements were conveying facts about the…plaintiff.” Id.
Similarly, in Clemens, the defendant, in addition to denying plaintiff’s allegations, called
4

Plaintiff attempts to distinguish Independent Living Aids as a slander case. Pl.’s Opp’n at 11-12. It is a
distinction without a difference. The allegedly defamatory statements there were contained in an interview intended
for and ultimately published in a magazine article. 981 F.Supp.at 127-28. The court analyzed the context within
which the statement was written. Id.

5
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plaintiff “troubled and unreliable,” accused him of fabricating evidence, threatened “anybody
who [believes plaintiff] better start looking for a hell of a good lawyer,” and stated he is
“constantly lying. . . I warn you five to six months from now, any of you that have jumped on the
bandwagon that Roger took steroids and assumed anything Brian McNamee had to say will be
embarrassed.” 762 F.Supp.2d at 591. Based on the aggressive nature of Clemens’ statements
towards the plaintiff, the court had an easy time concluding they went beyond general denials. Id.
at 602. As the court noted, “[Clemens’] statements were direct and often forcefully made, there
was nothing loose or vague about them.” Id.
The Statement here stands in stark contrast to Boeheim and Clemens’. Each piece of Ms.
Maxwell’s alleged Statement shares one important characteristic: it decries Plaintiff’s allegations
as untrue, while saying nothing about Plaintiff herself. Ms. Maxwell never claimed Plaintiff had
an ulterior motive (Boeheim), or attacked the accuser’s mental state (Clemens), or referred to the
accuser as a criminal (Brach, a robber; Clemens manufacturing evidence).
Throughout her Opposition, Plaintiff improperly puts various words in Ms. Maxwell’s
mouth, e.g., repeatedly attributing to her the words “liar” and “dishonest.” Pl.’s Opp’n at 10-11.
Of course, she cannot point to any publication in which Ms. Maxwell used those words. By
Plaintiff’s logic, a general denial may give rise to a defamation lawsuit. Pl.’s Opp’n at 10.
Fortunately, the law provides otherwise. Because Ms. Maxwell simply denied Plaintiff’s
malicious accusations, her Statement is not actionable. See Foretich v. Cap. Cities/ABC, Inc., 37
F.3d 1541, 1562-63 (4th Cir. 1991) (measured replies non-actionable despite using labels such as
“heinous lies,” “downright filth,” and “filthy dirt…like from the bottom of a cesspool”).
II.

MS. MAXWELL’S STATEMENTS ARE PROTECTED BY PRIVILEGE
A.

Qualified Privilege May Form the Basis for a Rule 12(b)(6) Dismissal

Plaintiff’s protestations aside, numerous federal and state courts have dismissed

6
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defamation complaints based on a qualified privilege. See, e.g., Front, Inc. v. Khalil, 24 N.Y.3d
713 (N.Y. 2015) (affirming motion to dismiss based on pre-litigation qualified privilege);
Orenstein v. Figel, 677 F.Supp.2d 706, 722 (S.D.N.Y. 2009); Fuji Photo Film U.S.A., Inc., v.
McNulty, 669 F.Supp.2d 405, 415-16 (S.D.N.Y. 2009). While conceding that the absence of
privilege is an element of defamation, Opp’n at 20-21, Plaintiff nevertheless cites to (primarily
N.Y. state) cases in which the plaintiffs, unlike herself, properly alleged facts which could serve
to defeat a qualified privilege. As New York’s highest court found:
While there are numerous cases in the books in which it is said that
as to privileged communications the good faith of the defendant
and the existence of actual malice are questions of fact for the jury,
the expression must not be misunderstood. Those questions are for
the jury only where there is evidence in the case warranting their
submission to the jury, and the burden of proof is on the plaintiff.
Shapiro v. Health Ins. Plan, 7 N.Y.2d 56, 61 (N.Y. 1959) (emphasis added). As detailed below,
Plaintiff has failed to carry her pleading burden here.
B.

Ms. Maxwell’s Statements Are Protected by the Self-Defense Privilege

The long-recognized self-defense privilege “is available to one who has been defamed in
the first instance, and who, in response to the attack, responds in kind.” Shenkman v. O’Malley,
2 A.D.2d 567, 574 (1st Dep’t 1956). The “respon[se] in kind” is what is at issue here. Plaintiff
concedes she began the public verbal assault on Ms. Maxwell. Compl. ¶ 17, 26-27. Plaintiff also
correctly acknowledges that to defeat the privilege, the Complaint must properly allege it was
abused. Pl.’s Opp’n at 5. Abuse of privilege in this context requires a showing that the reply (1)
includes substantial defamatory matter irrelevant or non-responsive to the initial statement; (2)
includes substantial defamatory material disproportionate to the initial statement; (3) is
excessively publicized; or (4) is made with malice in the sense of spite or ill will.” Sack, Robert
D., Sack on Defamation: Libel Slander and Related Problems (Practicing Law Inst., Apr. 2015
ed.) at Kindle Loc. 20357-20370; Restatement (Second) of Torts, §§ 599, 603-605A (1977). It is
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malice prong Plaintiff fundamentally misunderstands and inadequately pleads.
First of all, the malice, “in the sense of spite or ill will,” must, post-Twombly and Iqbal5,
be based on “factual content,” not mere “legal conclusions, deductions or opinions couched as
factual allegations.” Thai v. Cayre Grp., 726 F.Supp.2d at 327; see also Orenstein, 677
F.Supp.2d at 711 (dismissing conclusory claims of malice where Complaint “provide[d] neither
factual support for these conclusions nor any explanation of why [defendant] would have an
interest in acting maliciously toward the [plaintiff]”); Fuji Film, 669 F.Supp.2d at 416
(dismissing complaint in which “allegations [defendant] acted maliciously are conclusory and
unsupported by factual allegations).6 Here, Plaintiff resorted only to conclusory assertions of
malice, without factual support. See Compl. ¶¶ 8, 10, 17, 30, 32, 34-35, 37, Count I ¶¶ 1-5, 8.
Second, apart from her conclusory allegations, Plaintiff mistakenly claims she can defeat
malice simply by asserting the Statement was made with knowledge of its falsity. In the selfdefense context, not so. As described in Buckley v. Vidal with regard to malice in the context of
the self-defense privilege:
The malice issue resolves itself into two questions—was it
reasonable for [defendant] to believe that his interests in his own
reputation had been unlawfully invaded by [plaintiff], and was the
letter which he published in response thereto reasonably necessary
to defend himself.
F.Supp. 1051, 1056 (1st Dep’t 1971). In addressing the malice question, the court noted that the
truth of defendant’s letter was irrelevant. Instead, the letter was privileged because it amounted
5

Bell Atlantic Corp. v. Twombly, 550 U.S. 544 (2007); Ashcroft v. Iqbal, 556 U.S. 662 (2009).
Not surprisingly, Plaintiff does not cite to a single federal authority post Twombly and Iqbal in support of
her argument that a qualified privilege can be defeated at the pleading stage by mere conclusory allegations of
malice. Pl.’s Opp’n at 7-9. In any event, contrary state cases cited by Plaintiff contained more than conclusory
allegations of malice. Kamchi v. Weissman, 1 N.Y.S.3d 169, 182 (2d Dep’t 2014) (complaint sufficiently alleged
malice supported by statements undermining Rabbi’s authority and statements reflecting adversely on his
competence as a rabbi); Long Marubeni Am. Corp., 406 F.Supp.2d 285, 298 (S.D.N.Y. 2005) (malice supported
“with at least some facts”). Likewise, in Block v. First Blood Assoc., 691 F.Supp. 685, 699-700 (S.D.N.Y. 1988),
this Court declined to grant summary judgment on the basis of a qualified privilege because “sufficient evidence
[was] adduced to support the inference that [defendant] acted with malice,” i.e., defendant threatened plaintiff with
demand for attorneys’ fees, which “may imply an intent to injure”—i.e. malice. Id.
6
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to “a tempered and reasoned response…which constituted an appropriate reaction by [defendant]
to a situation which seemed to threaten his reputation.” Id. at 1056-57.
Here, as in Buckley, Ms. Maxwell’s Statement was a “tempered and reasoned response”
to Plaintiff’s vicious character attacks. The Statement addressed only Plaintiff’s allegations —
calling them “untrue” —while avoiding any attack on Plaintiff’s character generally. Plaintiff has
not and cannot point to any facts in the Complaint showing the subject Statement “includes
substantial defamatory matter that is irrelevant or non-responsive to the initial statement,” or
“that is disproportionate to the initial statement;” nor that the Statement was excessively
publicized,” relative to the wide publicity net cast by Plaintiff with her “exclusive interviews” to
British media and now-stricken litigation declaration. Without any evidence that Ms. Maxwell
“abused” the self-defense privilege, Plaintiff’s conclusory allegations to the contrary fall far
short of the federal pleading standards of Twombly and Iqbal and should not be accepted as true.
See Orenstein, 677 F.Supp.2d at 711 (“[Plaintiff] does not allege malice plausibly to overcome
the qualified privilege.”); see also Dillon, 704 N.Y.S.2d at 7 (“Actual malice is not supported in
these pleadings where allegations of ill-will and spite manifested by the letter rest solely on
surmise and conjecture.”) (emphasis added).
C.

Ms. Maxwell’s Statements Are Protected by the Pre-Litigation Privilege

Each time Ms. Maxwell issued a statement in response to Plaintiff’s accusations, she
specifically noted that she would be forced to “seek redress,” including legal redress, upon
repetition by the press of the accusations. In 2011, Ms. Maxwell’s attorneys informed various
newspapers she intends to “take legal action” if the newspapers continue to print Plaintiff’s
defamatory accusations. Mot. to Dism. at 14; McCawley Decl., Ex. 2. The January 3 Statement
reaffirmed her “original response” (from 2011), further noting she “strongly denies allegations of
an unsavoury nature, which have appeared in the British press and elsewhere and reserves her
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right to seek redress at the repetition of such claims.” Id. at 15; McCawley Decl., Ex. 3.
New York’s highest court stated recently in Khalil, 24 N.Y.3d at 720, such statements,
made in anticipation of litigation, are protected by a qualified privilege unless the statements
were made with the intent to “bully, harass, or intimidate” their adversaries. True to form,
Plaintiff baldly asserts that the Statement here was made “for an inappropriate purpose, to bully,
harass, and intimidate Ms. Giuffre.” Pl.’s Opp’n at 14. There is simply no factual basis alleged
in the Complaint, in Plaintiff’s Opposition, or certainly in the Statement itself to evidence such
an intent. Cf. Buckley, supra at 1056 (“There is nothing in either the content or tone of the letter
which could possibly suggest, as Vidal contends, that Buckley’s intent here was one of
‘poisoning and closing the available publishing markets of defendant as an author and essayist,
and so ruining him economically.’”). The privilege therefore applies so as to protect Ms.
Maxwell from a claim of defamation.
CONCLUSION
For the foregoing reasons, Ms. Maxwell respectfully requests that this Court grant her
Motion to Dismiss.
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In further support of her Opposition to Defendant’s Motion to Dismiss the Complaint,
Plaintiff Virginia L. Giuffre, by and through her undersigned counsel, respectfully submits the
recent decision in Green v. Cosby, 3:14-cv-30211-MGM, 2015 WL 5923553 (D. Mass., Oct. 15,
2015) (“Cosby”) (attached as Exhibit A).
In Cosby, the court denied Bill Cosby’s motion to dismiss the sexual assault victim’s
defamation complaint, holding that Cosby’s “suggestion that Plaintiff intentionally lied about
being sexually assaulted” could expose plaintiff to “‘scorn or ridicule,” and, therefore, Cosby’s
statement could be found to have a “defamatory meaning.” Green v. Cosby, No. CV 14-30211MGM, 2015 WL 5923553, at *11 (D. Mass. Oct. 9, 2015).
The Cosby decision is relevant to arguments advanced by Defendant in support of her
motion to dismiss, and therefore, Plaintiff respectfully requests that the Court take notice of this
supplemental authority.
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[7]

2015 WL 5923553
Only the Westlaw citation is currently available.
United States District Court,
D. Massachusetts.
Tamara Green, Therese Serignese, and Linda
Traitz, Plaintiffs,
v.
William H. Cosby, Jr., Defendant.
Civil Action No. 14–30211–MGM | Signed October 9,
2015

dismissal on basis of self-defense privilege was not
warranted.
Motions denied.

West Headnotes (37)
[1]

Federal Courts
Substance or procedure; determinativeness
Federal courts sitting in diversity apply state
substantive law and federal procedural law. 28
U.S.C.A. § 1332.

Synopsis
Background: Alleged sexual assault victim filed
complaint alleging that male celebrity had publicly
defamed her in statements made by individuals operating
at his direction or within scope of their employment.
Complaint was subsequently amended to include similar
claims by two additional plaintiffs. Defendant moved to
dismiss.

Cases that cite this headnote

[2]

Holdings: The District Court, Mastroianni, J., held that:

Federal Courts
Conflict of Laws; Choice of Law
Federal court sitting in diversity determines
which state’s law applies by applying forum
state’s choice of law rules.

[1]

newspaper’s republication of allegedly defamatory
statement gave rise to new defamation claim;
[2]

celebrity’s statement that alleged victim’s accusation
that he had sexually assaulted her was “10-year-old,
discredited accusation that proved to be nothing at the
time, and is still nothing” was not substantially true;

Cases that cite this headnote

[3]

press release describing plaintiff’s allegation that
defendant had sexually assaulted her “fabricated or
unsubstantiated stories,” “ridiculous claims,” and “an
absurd fabrication” could form basis of viable defamation
claim;

[3]

Libel and Slander
What law governs

[4]

Under Massachusetts choice of law rules, law of
state where defamed person was domiciled at
time of publication applies if matter complained
of was published in that state.

[5]

Cases that cite this headnote

press release in which defendant criticized women who
had publicly accused him of sexually assaulting them
could form basis of viable defamation claim;
plaintiffs pled plausible claim that defendant was
personally liable for allegedly defamatory statement made
by his agents under respondeat superior theory;
[6]

plaintiffs pled plausible claim that defendant was
directly liable for alleged defamation; and

[4]

Libel and Slander
By others in general

WestlawNexf © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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[5]

Under California law, repetition by new party of
another person’s earlier defamatory remark
generally gives rise to separate cause of action
for defamation against original defamer, when
repetition was reasonably foreseeable.

that is false; (3) defamatory, meaning damaging
to good reputation of person who is subject of
statement; (4) made by actor with requisite
degree of fault; (5) is not protected by any
privilege; and (6) causes injury to subject.

Cases that cite this headnote

Cases that cite this headnote

Limitation of Actions
Torts
Under California law, newspaper’s republication
of allegedly defamatory statement gave rise to
new defamation claim against purported
defamer, and thus statute of limitations did not
bar plaintiff’s claim, even though statement was
originally published nine years earlier, where
plaintiff’s claim was based on entirely different
issuance of statement, and it was foreseeable to
purported defamer that his statement would be
republished if plaintiff’s allegations against him
were reported again in future. Cal. Civ. Proc.
Code § 340(c).

[8]

Libel and Slander
Actionable Words in General
Under California and Florida law, in order for
defamation claim to survive motion to dismiss,
allegedly defamatory statement must contain at
least one false factual assertion that is also
defamatory.
Cases that cite this headnote

[9]

Libel and Slander
Truth as justification in general

Cases that cite this headnote
Under California law, even if statement is
offensive, it cannot be basis for defamation suit
if it is true.
[6]

Libel and Slander
By same person
Under California law, “single-publication rule”
provides that, for any single edition of
newspaper or book, there was but single
potential action for defamatory statement
contained in newspaper or book, no matter how
many copies of newspaper or book were
distributed. Cal. Civ. Code § 3425.3.

Cases that cite this headnote

[10]

Libel and Slander
Truth of part of defamatory matter;
substantial truth
Under California law, while defendant need not
justify literal truth of every word to prevail in
defamation action, defendant must prove
charge’s substance to be true.

Cases that cite this headnote

Cases that cite this headnote
[7]

Libel and Slander
Nature and elements of defamation in general
Under California and Florida law, essential
elements of defamation are: (1) publication; (2)

[11]

Libel and Slander

WestlawNexf © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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Truth of part of defamatory matter;
substantial truth

Totality of circumstances test used in California
in determining whether an allegedly defamatory
statement is capable of being interpreted as
asserting or implying a fact has three parts: (1)
whether the general tenor of the entire work
negates the impression that the defendant was
asserting an objective fact, (2) whether the
defendant used figurative or hyperbolic
language that negates that impression, and (3)
whether the statement in question is susceptible
of being proved true or false.

Male celebrity’s statement that alleged victim’s
accusation that he had sexually assaulted her
was “10-year-old, discredited accusation that
proved to be nothing at the time, and is still
nothing,” was not substantially true, so as to
defeat victim’s defamation claim under
California law; statement could be understood as
expressing false factual assertions and could
reasonably be interpreted as insinuating that
plaintiff’s sexual assault allegation had been
discredited and was capable of negatively
impacting victim’s reputation within the
community.
Cases that cite this headnote

[12]

Cases that cite this headnote

[15]

Male celebrity’s allegedly defamatory statement
that alleged victim’s accusation that he had
sexually assaulted her was a “10-year-old,
discredited accusation that proved to be nothing
at the time, and is still nothing” was not a
expression of opinion protected by the First
Amendment under California law; statement
was not a “predictable opinion” because there
was no pending litigation between the parties at
the time it was made, and general tenor of the
statement negated the impression that the
defendant was asserting an objective fact. USCA
Const. Amend. 1.

Libel and Slander
Falsity
Under California law, statement is considered
false for purposes of defamation if it would have
different effect on reader’s mind from that
which pleaded truth would have produced.
Cases that cite this headnote

[13]

Libel and Slander
Construction of defamatory language in
general
Under California law, court can, as matter of
law, find statement is not actionable, but when
allegedly defamatory statement can reasonably
be interpreted as either stating or implying false
fact or articulating opinion, court should put
issue before jury.
Cases that cite this headnote

[14]

Libel and Slander
Construction of language used

Libel and Slander
Imputation of falsehood, dishonesty, or fraud

Cases that cite this headnote

[16]

Libel and Slander
Imputation of falsehood, dishonesty, or fraud
Male celebrity’s statement that alleged victim’s
accusation that he had sexually assaulted her
was “10-year-old, discredited accusation that
proved to be nothing at the time, and is still
nothing” could be understood as having
defamatory meaning under California law;
statement suggested that plaintiff intentionally
lied about being sexually assaulted because
plaintiff’s allegations detailed a specific set of
events that either occurred substantially as

WestlawNexf © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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alleged or were fabricated, leaving no room for
an honest mistake.

[20]

Cases that cite this headnote

[17]

Under Florida law, press release issued by one
of defendant’s agents, which described
plaintiff’s allegation that defendant had sexually
assaulted her after offering her drugs as
“fabricated
or
unsubstantiated
stories,”
“ridiculous claims,” and “an absurd fabrication,”
and related details of plaintiff’s later, unrelated,
criminal history, could reasonably be interpreted
as communicating fact that plaintiff’s allegations
were lies, and thus could form basis of viable
defamation claim.

Libel and Slander
Actionable Words in General
Under Florida law, to be actionable, defamatory
publication must convey to reasonable reader
impression that it describes actual facts about
plaintiff or activities in which she participated.

Cases that cite this headnote

Cases that cite this headnote

[21]
[18]

Libel and Slander
Construction of defamatory language in
general

[19]

Cases that cite this headnote

[22]

Libel and Slander
Actionable Words in General
Under Florida law, statement is non-actionable
pure opinion, as matter of law, when it is based
on facts that are otherwise known or available to
the reader or listener.

Libel and Slander
Construction of language used
Under Florida law, courts determining whether
allegedly defamatory statement is protected
expression of opinion must construe allegedly
defamatory statement in its totality, examining
not merely particular phrase or sentence, but all
words used in publication.

Cases that cite this headnote

[23]

Cases that cite this headnote

Libel and Slander
Actionable Words in General
Under Florida law, expressions of opinions are
non-actionable if speaker states facts on which
he bases his opinion, and those facts are not
false or inaccurately presented.

Under Florida law, court must decide, as matter
of law, whether statement expresses pure
opinion or “mixed opinion” from which unstated
facts are likely to be inferred, but where
statement could be understood in more than one
way, question should be submitted to trier of
fact.
Cases that cite this headnote

Libel and Slander
Imputation of falsehood, dishonesty, or fraud

Libel and Slander
Construction of language used
Under Florida law, in determining whether any
portions of statement are defamatory, court must
consider statement in context of publication,

WestlawNexf © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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including audience, means by which it was
delivered, and other circumstances surrounding
statement.

subject to respondeat superior liability, form of
vicarious liability, if agent was acting within
scope of work performed for principal and
principal controlled or had right to control
manner of agent’s work.

Cases that cite this headnote

Cases that cite this headnote
[24]

Libel and Slander
Imputation of falsehood, dishonesty, or fraud
[27]

Under Florida defamation law, press release in
which male celebrity criticized women who had
publicly accused him of sexually assaulting
them and media for their various roles in recent
dissemination of sexual assault allegations made
against him was not a non-actionable statement
of fact on which defendant based an opinion;
statement could reasonably be interpreted as
communicating fact that alleged victims’
allegations were false and entirely without merit,
even though press release contained accurate
statements regarding length of time between
when incidents allegedly occurred and date on
which any particular allegation became public,
and did not single out any individual by name.

Under California and Florida law, plaintiffs’
allegation that defendant hired professional
spokespersons to issue defamatory statements
about them to media on his behalf was sufficient
to plead plausible claim that defendant was
personally liable for alleged defamation under
respondeat superior theory.
Cases that cite this headnote

[28]

Cases that cite this headnote

[25]

Principal and Agent
Rights and liabilities of principal
Under California and Florida law, if principal
purposefully directs agent to perform action, and
that agent performs action, then principal is
directly responsible for consequences of that
action.

Libel and Slander
Criticism and Comment on Public Matters;
Public Figures
To establish defamation claim if plaintiff is
public figure, then such plaintiff must show that
defendant, or defendant’s agent acting within
scope of agency, acted with actual malice in
uttering defamatory remark.

Principal and Agent
Rights and liabilities of principal

Cases that cite this headnote

[29]

Libel and Slander
Form and requisites in general

Cases that cite this headnote

[26]

Principal and Agent
Rights and liabilities of principal
Under California and Florida law, when third
party is harmed by agent’s conduct, principal is

Under California and Florida law, plaintiffs’
allegations that defendant acted “by and
through” professional spokespersons he hired to
issue defamatory statements about them to
media on his behalf, that spokespersons gave
statements at defendant’s direction, and that
defendant knew claimed defamatory statements
were false at time they were published were
sufficient to plead plausible claim that defendant

WestlawNexf © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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[30]

was directly liable for alleged defamation.

self-defense privilege.

Cases that cite this headnote

Cases that cite this headnote

Libel and Slander
Self-defense

[34]

Under California law, there is no privilege to
defame in self-defense.

Under “libel-proof plaintiff” doctrine, when
plaintiff’s reputation is so diminished at time of
publication of allegedly defamatory material that
only nominal damages at most could be awarded
because person’s reputation was not capable of
sustaining further harm, plaintiff is deemed to be
libel-proof as matter of law and is not permitted
to burden defendant with trial.

Cases that cite this headnote

[31]

Libel and Slander
Self-defense
Under Florida law, as predicted by the district
court, there is no privilege to defame in
self-defense.
Cases that cite this headnote

[32]

Libel and Slander
Injury from Defamation
Libel and Slander
Nominal or substantial damages

Cases that cite this headnote

[35]

Libel and Slander
Injury from Defamation
Florida has not adopted libel-proof plaintiff
doctrine.

Libel and Slander
Self-defense

Cases that cite this headnote
Self-defense privilege permits speaker to call
accuser liar, but she or he may not include in
reply defamatory matter that is irrelevant or that
speaker knows or believes to be false.
[36]

Cases that cite this headnote

[33]

Federal Civil Procedure
Fact issues
Issue of whether defendant’s public responses to
plaintiffs’ accusations that he had sexually
assaulted them were knowingly false presented
fact question precluding dismissal of plaintiffs’
defamation claims against defendant on basis of

Libel and Slander
Injury from Defamation
“Incremental harm doctrine” measures harm
inflicted by allegedly defamatory statements
beyond harm imposed by rest of publication,
and if that harm is determined to be nominal or
nonexistent, statements are dismissed as not
actionable.
Cases that cite this headnote
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[37]

Libel and Slander
Injury from Defamation
Under Florida law, incremental harm doctrine is
not defense to defamation claim.
Cases that cite this headnote
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MEMORANDUM AND ORDER REGARDING
DEFENDANT’S MOTIONS TO DISMISS
PLAINTIFFS’ COMPLAINT
MASTROIANNI, United States District Judge

I. INTRODUCTION
*1 On December 10, 2014, Tamara Green filed a
complaint alleging that William H. Cosby, Jr.
(“Defendant”) publicly defamed her in statements made
by individuals operating at his direction and/or within the
scope of their employment. (Dkt. No. 1, Compl.) The
complaint was subsequently amended to include similar
claims by two additional plaintiffs, Therese Serignese and
Linda Traitz (collectively, the three are referred to as
“Plaintiffs”). (Dkt. No. 13, Am. Compl.) Defendant filed
motions to dismiss Plaintiffs’ amended complaint in its
entirety (Dkt. Nos. 21, 22, 23), which Plaintiffs opposed.
(Dkt. No. 31.) Plaintiffs then sought leave to file a second

amended complaint and, on April 16, 2015, the court
granted Plaintiffs’ request. Green v. Cosby, 99 F.Supp.3d
223, –––– – ––––, 2015 WL 1736487, at *2–3
(D.Mass.2015). Plaintiffs’ second amended complaint
(“SAC”) supplemented factual allegations with respect to
an allegedly defamatory statement directed at Green.1
(Dkt. No. 48, SAC.) The court held a hearing on the
matter and considered the written filings.

II. JURISDICTION
The SAC contains three defamation counts brought
pursuant to state law. Defamation is not actionable under
federal law. Federal courts have jurisdiction over suits
brought pursuant to state law where there is complete
diversity of citizenship between the adversaries and the
amount in controversy exceeds a threshold amount of
$75,000. 28 U.S.C. § 1332; Arbaugh v. Y&H Corp., 546
U.S. 500, 513, 126 S.Ct. 1235, 163 L.Ed.2d 1097 (2006).
Based on the content of the complaint, which Defendant
has not disputed, the court finds Defendant is a citizen of
Massachusetts and Plaintiffs are citizens of either
California or Florida. (SAC ¶¶ 2, 4-6.) Plaintiffs each
assert they are entitled to damages in excess of the
statutory threshold amount. In the absence of any
challenge from Defendant, the court finds it has
jurisdiction in this case pursuant to 28 U.S.C. § 1332.

III. MOTION TO DISMISS STANDARD
When considering a motion to dismiss pursuant to Rule
12(b)(6) of the Federal Rules of Civil Procedure, the court
must accept all well-pleaded facts as true and draw all
reasonable inferences in favor of the plaintiff. Ashcroft v.
Iqbal, 556 U.S. 662, 678, 129 S.Ct. 1937, 173 L.Ed.2d
868 (2009); see also San Gerónimo Caribe Project, Inc. v.
Acevedo–Vilá, 687 F.3d 465, 471 (1st Cir.2012). The
burden is on the moving party to demonstrate that even
when viewed in the light most favorable to the plaintiff,
the complaint lacks “sufficient factual matter” to state an
actionable claim for relief that is “ ‘plausible on its face.’
” Iqbal, 556 U.S. at 678, 129 S.Ct. 1937 (quoting Bell Atl.
Corp. v. Twombly, 550 U.S. 544, 570, 127 S.Ct. 1955,
167 L.Ed.2d 929 (2007)). “A claim has facial plausibility
when the plaintiff pleads factual content that allows the
court to draw the reasonable inference that the defendant
is liable for the misconduct alleged.” Id. When evaluating
the sufficiency of the factual allegations contained in the
complaint, the court must be careful both to credit the
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factual assertions made by the plaintiff and to disregard
“[t]hreadbare recitals of the elements of a cause of action,
supported by mere conclusory statements.” Id.
“Determining whether a complaint states a plausible
claim for relief” is a “context-specific task that requires
the reviewing court to draw on its judicial experience and
common sense.” Id. at 679, 129 S.Ct. 1937. A complaint
must survive a motion to dismiss if the facts alleged are
sufficient as to each element to “raise a right to relief
above the speculative level.” Twombly, 550 U.S. at 555,
127 S.Ct. 1955; see also Lister v. Bank of Am., N.A., 790
F.3d 20, 23 (1st Cir.2015) (“Dismissal for failure to state
a claim is appropriate if the complaint does not set forth
factual allegations, either direct or inferential, respecting
each material element necessary to sustain recovery under
some actionable legal theory.” (internal quotation marks
omitted)).

IV. FACTS AS ALLEGED BY PLAINTIFFS2
*2 During the 1970s, Defendant, “an internationally
known actor and comedian,” met each Plaintiff and
subsequently sexually assaulted her. (SAC ¶¶ 3, 7, 18-21,
39, 47-48, 57, 63.) With respect to Plaintiff Green, “[o]n a
certain date in the early 1970s,” Defendant offered her
two pills, telling her they were over-the-counter cold
medicine. (Id. ¶¶ 10, 12.) She took the pills and became
weak and dizzy. (Id. ¶¶ 13-14.) Defendant then drove
Plaintiff Green to her apartment, where he subjected her
to sexual contact against her will and despite her repeated
demands to stop. (Id. ¶¶ 17-21.) Plaintiff Green was
unable to defend herself during the sexual assault because
she remained weak and vulnerable. (Id. ¶ 22.)
In 1970, Plaintiff Traitz met Defendant while working as
a waitress. (Id. ¶ 57.) On one occasion she accepted a ride
home from Defendant, but he instead drove her to a
beach. (Id. ¶¶ 58-59.) He parked his car and then opened a
briefcase containing pills and urged Plaintiff Traitz to take
some pills “to relax.” (Id. ¶ 60.) When Plaintiff Traitz
declined the pills, Defendant groped her, pushed her
down, and attempted to lie on top of her, despite her
resistance. (Id. ¶¶ 62-63.)
Plaintiff Serignese met Defendant in Las Vegas in 1976
and attended his show. (Id. ¶¶ 39, 42-43.) Afterwards, she
was invited to a room backstage where Defendant gave
her two pills and instructed her to take them. (Id. ¶¶
43-44.) Plaintiff Serignese complied and the pills caused
her to be in an altered state of consciousness. (Id. ¶¶
44-45.) While she was in this altered state, Defendant
subjected her to sexual contact without her consent. (Id.

¶¶ 47-48.) Like Plaintiff Green, Plaintiff Serignese was
physically unable to defend herself. (Id. ¶ 49.)
Many years later, in February of 2005, the Philadelphia
Daily News published an interview with Plaintiff Green in
which she publicly disclosed the sexual assault that had
occurred in the 1970s. (Id. ¶ 24.) Plaintiff Green also
disclosed the allegations during appearances on television
shows around the same time. (Id.) Nine years later, on or
about February 7, 2014, Newsweek published an interview
with Plaintiff Green in which she repeated her description
of being sexually assaulted by Defendant in the 1970s.
(Id. ¶ 27.)
On November 18, 2014, Plaintiff Traitz made an entry on
her personal Facebook page publicly disclosing that
Defendant had sexually assaulted her. (Id. ¶ 64.) The
following day, Plaintiff Serignese publicly disclosed that
she had been sexually assaulted by Defendant.3 (Id. ¶ 50.)
Several days later, on November 22, 2014, details of
Plaintiff Green’s sexual assault were published by the
Washington Post. (Id. ¶ 31.)
Plaintiffs allege that Defendant, acting through his
agents,4 issued statements to the media in response to the
public disclosures made by Plaintiffs. (Id. ¶¶ 25-26,
28-29, 30, 32-35, 37-38, 51-53, 55-56, 65-68, 70-71.)
Defendant knew each statement was false at the time it
was made. (Id. ¶¶ 36, 54, 69, 79, 90, 101.) Despite
knowing the statements were false, Defendant directed the
statements be made. (Id. ¶¶ 37, 55, 70.) Each of the
statements was widely read by many people, including
Plaintiffs’ families, friends, and neighbors, and Plaintiffs
suffered damages, including to their reputations, as a
result of the publication of the statements. (Id. ¶¶ 38, 56,
71, 80-82, 91-93, 102-104.) The statements were made as
follows:

A. Newsweek Statement—February 7, 2014
*3 Prior to the publication of Newsweek’s interview with
Plaintiff Green in February of 2014, Defendant, acting
through a publicist, believed by Plaintiffs to be David
Brokaw (“Brokaw”), made a statement to Newsweek. (Id.
¶¶ 28-30.) The publicist provided the statement to
Newsweek while acting as Defendant’s authorized agent,
employee, or authorized representative and he knew or
should have known the statement was false when it was
made. (Id. ¶¶ 29, 77-78) The statement was appended to
the end of the story and read, in its entirety:
This is a 10-year-old, discredited
accusation that proved to be
nothing at the time, and is still
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nothing.
(Dkt. No. 25, Decl. re: Mem. Supp. Mot. to Dismiss
(“Decl. re: Mot. to Dismiss”), Ex. A at 3, hereinafter
“Newsweek Statement.”)

B. November 20, 2014 Statement
Two days after Plaintiff Traitz wrote on her personal
Facebook page about Defendant sexually assaulting her in
the 1970s, Defendant, acting through Martin D. Singer
(“Singer”), released a responsive statement to numerous
media outlets. (SAC ¶ 65.) Singer gave the statement
while acting as Defendant’s authorized agent, employee,
or authorized representative and he knew or should have
known the statement was false when it was made. (Id. ¶¶
53, 99-100.) The statement read, in its entirety, as
follows:
Ms. Traitz is the latest example of people coming out
of the woodwork with fabricated or unsubstantiated
stories about my client.

media outlets. (SAC ¶¶ 51, 67.) Singer gave the statement
while acting as Defendant’s authorized agent, employee,
or authorized representative and he knew or should have
known the statement was false when it was made. (Id. ¶¶
53, 88-89, 99-100.) The statement responded to
allegations by Plaintiffs Traitz, Serignese, and other
individuals who are not parties to this suit, without
directly identifying any individuals by name, and read, in
its entirety, as follows:
The new, never-before-heard claims from women who
have come forward in the past two weeks with
unsubstantiated, fantastical stories about things they
say occurred 30, 40, or even 50 years ago have
escalated far past the point of absurdity.
These brand new claims about alleged decades-old
events are becoming increasingly ridiculous, and it is
completely illogical that so many people would have
said nothing, done nothing, and made no reports to law
enforcement or asserted civil claims if they thought
they had been assaulted over a span of so many years.

Linda Joy Traitz is making ridiculous claims and
suddenly seems to have a lot to say about a fleeting
incident she says happened with my client more than
40 years ago, but she hasn’t mentioned either her 3 ½
year incarceration or her extensive criminal record with
charges spanning from the 1980’s through 2008.

*4 Lawsuits are filed against people in the public eye
every day. There has never been a shortage of lawyers
willing to represent people with claims against rich,
powerful men, so it makes no sense that not one of
these new women who just came forward for the first
time now ever asserted a legal claim back at the time
they allege they had been sexually assaulted.

For the first time, she is claiming that in approximately
1970, my client supposedly drove her to the beach and
had a briefcase filled with drugs and offered her pills to
relax, which she says she turned down and demanded
to be taken home after Mr. Cosby came on to her.
There was no briefcase of drugs, and this is an absurd
fabrication.

This situation is an unprecedented example of the
media’s breakneck rush to run stories without any
corroboration or adherence to traditional journalistic
standards. Over and over again, we have refuted these
new unsubstantiated stories with documentary
evidence, only to have a new uncorroborated story crop
up out of the woodwork. When will it end?

Ms. Traitz’s long criminal record for numerous
offenses including charges for criminal fraud,
possession of Oxycodone, cocaine possession,
marijuana possession, and possession of drug
paraphernalia, speaks for itself.

It is long past time for this media vilification of Mr.
Cosby to stop.
(Decl. re: Mot. to Dismiss, Ex. D at 1, hereinafter
“November 21, 2014 Statement.”)

As the old saying goes, “consider the source.”
(Decl. re: Mot. to Dismiss, Ex. F at 1, hereinafter
“November 20, 2014 Statement.”)

C. November 21, 2014 Statement
On November 21, 2014, Defendant, again acting through
Singer, released a responsive statement to numerous

D. Washington Post Statement, November 22, 2014
On November 22, 2014, the Washington Post published
its interview with Plaintiff Green, along with a responsive
statement from Defendant. (SAC ¶¶ 31-33.) Defendant,
acting through Walter M. Phillips Jr. (“Phillips”), either
“gave” the statement to the Washington Post in 2014, or
“originally published” the statement in 2005 with the
expectation and intent that the statement be republished if
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Plaintiff Green’s allegations were reported again in the
future, as occurred in November of 2014. (Id. ¶¶ 34-35.)
Phillips provided the statement while acting as
Defendant’s authorized agent, employee, or authorized
representative and he knew or should have known the
statement was false when it was made. (Id. ¶¶ 26, 77-78.)
The article quoted Phillips as stating Plaintiff Green’s
allegations were “absolutely false.” (Dkt. No. 20, Pls.’
Mem. Supp. re: Mot. for Leave to File Second Am.
Compl. (“Mem. re: Mot. to Am.”) 15, Exs. B and C.)
Phillips also stated: “Mr. Cosby does not know the name
Tamara Green or Tamara Lucier [her maiden name] and
the incident she describes did not happen.” (Id.) In
addition, Phillips stated the publication of “an
uncorroborated story of an incident that is alleged to have
happened thirty years ago” was “irresponsible.” (Id.)5
The Washington Post publishes articles both online and in
print. The online version of the article is dated November
22, 2014 (“November 22, 2014 Washington Post Online
Article”) and the print version is dated November 23,
2014 (“November 23, 2014 Washington Post Print
Article”). (Mem. re: Mot. to Am., Exs. B and C.) In the
November 23, 2014 Washington Post Print Article,
Phillips is identified as “[a]nother Cosby attorney” and
the statement is identified as having been “issued this past
week.” (Mem. re: Mot. to Am., Ex. B.) After publishing
the original articles, the Washington Post issued slightly
different correction notices with respect to both the online
and print versions of the article, and, by December 12,
2014, had incorporated the correction itself into the body
of the November 22, 2014 Washington Post Online
Article. (Mem. re: Mot. to Am, Ex. C; Dkt. No. 28, Decl.
re: Opp. to Pls.’ Mot. for Leave to File Second Am.
Compl., Ex. 1.) Plaintiffs attached a copy of the corrected
version of the November 22, 2014 Washington Post
Online Article, which included the correction notice at the
top of the article, as an exhibit in support of their motion
for leave to file a second amended complaint. (Mem. re:
Mot. to Am., Ex. C.) In this corrected version of the
November 22, 2014 Washington Post Online Article,
dated December 12, 2014, the text has been changed from
the print version6 to identify Phillips as “[a] previous
Cosby attorney” and the statement is identified as having
been “issued in 2005 when the allegations first surfaced.”
(Id. at 15.) The correction notice to the online version
reads in its entirety: “This story originally said Cosby
lawyer Walter M. Phillips Jr. had denied the allegations of
Tamara Green in a statement issued during the past week.
The statement was made when Green’s allegations first
surfaced in 2005. The story has been corrected.” (Id. at
1.)7

V. DISCUSSION
A. Choice of Law
*5 [1] [2]“[F]ederal courts sitting in diversity apply state
substantive law and federal procedural law.” Gasperini v.
Ctr. for Humanities, Inc., 518 U.S. 415, 427, 116 S.Ct.
2211, 135 L.Ed.2d 659 (1996). The court “determine[s]
which state’s law applies by applying the choice of law
rules of the forum state,” in this case, Massachusetts. In re
Volkswagen & Audi Warranty Extension Litig., 692 F.3d
4, 14 (1st Cir.2012). In tort cases, Massachusetts courts
“consider choice-of-law issues ‘by assessing various
choice-influencing considerations,’ ... including those
provided in the Restatement (Second) of Conflict of Laws
(1971).” Cosme v. Whitin Mach. Works, Inc., 417 Mass.
643, 632 N.E.2d 832, 834 (1994) (internal citation
omitted) (quoting Bushkin Assocs., Inc. v. Raytheon Co.,
393 Mass. 622, 473 N.E.2d 662, 668 (1985)).
[3]

Pursuant to section 150 of the Restatement (Second) of
Conflict of Laws, “the law of the state where the defamed
person was domiciled at the time of publication applies ‘if
the matter complained of was published in that state.’ ”
Davidson v. Cao, 211 F.Supp.2d 264, 274 (D.Mass.2002)
(quoting Restatement (Second) Conflict of Laws § 150(2)
& cmt. b). The statements at issue in this case were
published nationally, so the court applies the law of the
state in which each Plaintiff was domiciled when the
alleged publication occurred. Accordingly, California law
applies relative to the claims of Plaintiff Green and
Florida law applies as to the claims of Plaintiffs Traitz
and Serignese.

B. Statute of Limitations as to Claim Based on the
Washington Post Statement
The original cause of action asserted by Plaintiff Green
referred to allegedly defamatory statements made by
Defendant, through his agents, published in Newsweek
and the Washington Post in 2014. Two days after this
action was filed, the Washington Post issued the
corrections indicating Phillips’ statement (on behalf of
Defendant) had actually been made in 2005 when Plaintiff
Green first publicly disclosed the alleged sexual assault,
and not in 2014 after Green publicly repeated these
allegations. Thereafter, Plaintiffs filed the SAC, in which
they continued to allege that Defendant, through Phillips,
“gave” the statement to the Washington Post in 2014.
(SAC ¶ 34.) The SAC also alleges “[i]n addition, or in the
alternative,” that the statement was originally published in
2005 with Defendant’s “expectation and intent that the
statement would be republished by news outlets in the
event that Plaintiff Green should repeat her accusations,
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and/or should these accusations be reported again, on a
later date.” (Id. ¶ 35.) Furthermore, Plaintiffs allege, “it
was reasonably foreseeable” that Defendant’s 2005
statement would be republished by news media in stories
regarding Green’s repeated allegations, including the
November 22, 2014 Washington Post article. (Id.)
Defendant argues Plaintiff Green’s claim based on the
November 22, 2014 Washington Post article is barred by
the statute of limitations. (Dkt. No. 24, Def.’s Mem. Supp.
of Mots. to Dismiss (“Def.’s Mem.”) 9-11); Dkt. No. 27,
Def.’s Opp’n to Pls.’ Mot. for Leave to File Second Am.
Compl.) California has adopted a one-year statute of
limitations for defamation claims. See Cal. Code Civ. Pro.
§ 340(c). According to Defendant, the “single publication
rule” mandates that the limitations period commences on
the date the statement was first published, in this case
2005, thereby rendering Green’s claim untimely.
As an initial matter, the parties contest whether the court
may even consider the Washington Post correction in
ruling on Defendant’s motion to dismiss. According to
Plaintiffs, because the correction contains no actionable
defamatory language, it is not central to Green’s claim
and thus is not incorporated into the pleadings. Plaintiffs,
however, attached a copy of the corrected November 22,
2014 Washington Post Online Article as an exhibit in
support of their motion for leave to file a second amended
complaint. (Mem. re: Mot. to Am., Ex. C.) Plaintiffs
cannot rightfully have benefited from their own reliance
on the correction and then assert they should also be
shielded from what it says. Accordingly, while Plaintiffs
did not attach the correction to the SAC following the
court’s allowance of their motion for leave to amend, the
court believes, as a matter of fair and practical application
of Rule 10(c) of the Federal Rules of Civil Procedure,
their strategic use of that correction should have the same
effect. See Trans–Spec Truck Serv. v. Caterpillar Inc.,
524 F.3d 315, 321 (1st Cir.2008) (“Exhibits attached to
the complaint are properly considered part of the pleading
‘for all purposes’ including Rule 12(b)(6).” (quoting Fed
R. Civ. P. 10(c))); West v. Temple, Civil Action No.
5:14–CV–86 (MTT), 2015 WL 757650, at *4 (M.D. Ga.
Feb. 23, 2015) (“The Court will consider the information
contained in the ‘carbon-copy grievance’ attached to [the
plaintiff’s] motion to amend as part of his Complaint.”);
cf. Cortec Indus., Inc. v. Sum Holding L.P., 949 F.2d 42,
48 (2d Cir.1991) ( “[T]he problem that arises when a
court reviews statements extraneous to a complaint
generally is the lack of notice to the plaintiff that they
may be so considered; it is for that reason—requiring
notice so that the party against whom the motion to
dismiss is made may respond—that Rule 12(b)(6)
motions are ordinarily converted into summary judgment

motions. Where plaintiff has actual notice of all the
information in the movant’s papers and has relied upon
these documents in framing the complaint the necessity of
translating a Rule 12(b)(6) motion into one under Rule 56
is largely dissipated.”). At the very least, therefore, the
court believes it may consider the correction to the
November 22, 2014 Washington Post Online Article,
even though Plaintiffs did not formally attach it to the
SAC.8
*6 Plaintiffs next assert that even if the court considers
the correction, it is not inconsistent with the allegation in
paragraph 34 of the SAC that Phillips in 2014 “gave” the
Washington Post the statement, even if it was originally
published in 2005.9 Defendant, on the other hand,
contends Plaintiffs’ allegation is contradicted by the
correction and the court cannot now credit their
allegation. See Yacubian v. United States, 750 F.3d 100,
108 (1st Cir.2014) (“ ‘[W]hen a written instrument
contradicts allegations in the complaint to which it is
attached, the exhibit trumps the allegations.’ ” (quoting
Young v. Wells Fargo Bank, N.A., 717 F.3d 224, 229 n. 1
(1st Cir.2013))). The court agrees with Plaintiffs that the
correction is not necessarily inconsistent with the
allegation that Defendant (through Phillips) “gave” the
statement to the Washington Post in 2014. The term
“gave” does not necessarily mean verbally speaking the
words but could be taken to mean, at this stage of the
litigation, that Defendant’s agent referred the Washington
Post to the old statement or otherwise made the
newspaper aware of the statement. Defendant asserts that
because this allegation is “threadbare” and “speculative,”
the court should disregard it. See Penalbert–Rosa v.
Fortuno–Burset, 631 F.3d 592, 595 (1st Cir.2011). The
Supreme Court has explained, however, that “the pleading
standard Rule 8 announces does not require ‘detailed
factual allegations.’ ” Iqbal, 556 U.S. at 678, 129 S.Ct.
1937 (quoting Twombly, 550 U.S. at 555, 127 S.Ct. 1955).
Plaintiffs have explained in their opposition to dismissal
that paragraph 34 of the SAC should be read to mean
“that in November of 2014, Mr. Phillips gave the
Washington Post a copy of a statement that he originally
published in 2005; or that, in November of 2014, Mr.
Phillips directed the Washington Post to republish the
older statement.” (Dkt. No. 32, Pls.’ Mem. Supp. Opp’n
to Def.’s Mots. to Dismiss (“Pls.’ Mem.”) 32-33.) See
Penalbert–Rosa, 631 F.3d at 596 (indicating that a
plaintiff may supply a missing detail in an opposition to a
motion to dismiss). Plaintiffs also argue the Washington
Post, in 2014, originally reported in an unambiguous way
the statement had been “issued this past week.” At this
stage of the litigation, before the commencement of the
discovery process, this provides a good-faith basis for
Plaintiffs to allege Defendant, through an agent, by some
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means “gave” the statement to the newspaper in 2014. See
Rodriguez–Vives v. P.R. Firefighters Corps, 743 F.3d
278, 286 (1st Cir.2014) (explaining that the “threadbare”
and “speculative” exception to assuming a plaintiff’s
factual allegations as true only applies when it is “clear
that the plaintiff is merely speculating about the fact
alleged and therefore has not shown that it is plausible
that the allegation is true”).
The online correction merely states “the statement was
made when Green’s allegations first surfaced in 2005.”
(Mem. re: Mot. to Am., Ex. C.) This does not rule out the
possibility, consistent with paragraph 34 of the SAC, that
although Phillips originally “made” the statement in 2005,
he also provided or directed the same statement to the
Washington Post in 2014 in response to Green’s more
recent public accusations. See Shively v. Bozanich, 31
Cal.4th 1230, 7 Cal.Rptr.3d 576,80 P.3d 676, 683 (2003)
(“The rule that each publication of a defamatory statement
gives rise to a new cause of action for defamation applies
when the original defamer repeats or recirculates his or
her original remarks to a new audience.”). The discovery
process may very well bear this issue out and sharpen the
parties’ arguments on this point, but at this stage the court
must resolve all reasonable inferences in Plaintiffs’
favor.10 Dismissal of a portion of Plaintiff Green’s claim
based on a correction made to the Washington Post article
is not warranted on statute of limitations grounds.
[4] [5]

Most importantly, even if Defendant’s reading of the
correction were accurate and the court declined to accord
paragraph 34 of the SAC the presumption of truth,
Defendant’s statute of limitations argument would still
fail based on Plaintiffs’ theory asserted in paragraph 35 of
the SAC. As discussed, Plaintiffs allege in paragraph 35,
“[i]n addition, or in the alternative, to paragraph 34,” that
Phillips “originally published” the statement in 2005
“with the expectation and intent” that the statement be
republished if Plaintiff Green’s allegations were reported
again in the future. (SAC ¶ 35.) “In general, the repetition
by a new party of another person’s earlier defamatory
remark also gives rise to a separate cause of action for
defamation against the original defamer, when the
repetition was reasonably foreseeable.” Shively, 7
Cal.Rptr.3d 576, 80 P.3d at 683; see also Mitchell v.
Superior Court, 37 Cal.3d 268, 208 Cal.Rptr. 152, 690
P.2d 625, 633 (1984) (“According to the Restatement
(Second) of Torts (1977) section 576, the original defamer
is liable if either ‘the repetition was authorized or
intended by the original defamer’ (subd. (b)) or ‘the
repetition was reasonably to be expected’ (subd. (c)).
California decisions follow the restatement rule.”);
Schneider v. United Airlines, Inc., 208 Cal.App.3d 71,
256 Cal.Rptr. 71, 74 (1989) (“[T]he originator of the

defamatory matter can be liable for each ‘repetition’ of
the defamatory matter by a second party, ‘if he could
reasonably have foreseen the repetition.’ ” (quoting
McKinney v. Cty. of Santa Clara, 110 Cal.App.3d 787,
168 Cal.Rptr. 89, 93 (1980))). “It is the foreseeable
subsequent repetition of the remark that constitutes
publication and an actionable wrong in this situation, even
though it is the original author of the remark who is being
held accountable.” Shively, 7 Cal.Rptr.3d 576, 80 P.3d at
683. The court does not agree with Defendant’s assertion
that, under the “single publication rule,” Plaintiff Green’s
defamation claim accrued exclusively in 2005 and the
limitations period did not reset upon the issuance of the
November 22, 2014 Washington Post article.
*7 In Shively, the California Supreme Court extensively
set forth the history and rationale of the single publication
rule. The court explained:
Under the common law as it existed
in the 19th century and early part of
the 20th century, the principle that
each
communication
of
a
defamatory remark to a new
audience constitutes a separate
“publication,” giving rise to a
separate cause of action, led to the
conclusion that each sale or
delivery of a copy of a newspaper
or book containing a defamation
also
constitutes
a
separate
publication of the defamation to a
new audience, giving rise to a
separate cause of action for
defamation. ... This conclusion had
the potential to subject the
publishers
of
books
and
newspapers to lawsuits stating
hundreds, thousands, or even
millions of causes of action for a
single issue of a periodical or
edition of a book. This conclusion
also had the potential to disturb the
repose that the statute of limitations
ordinarily would afford, because a
new publication of the defamation
could occur if a copy of the
newspaper or book were preserved
for many years and then came into
the hands of a new reader who had
not discovered it previously. The
statute of limitations could be
tolled indefinitely, perhaps forever,
under this approach.
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[6]

Id., 7 Cal.Rptr.3d 576, 80 P.3d at 683–84 (internal
citations omitted). In response to these concerns, “courts
fashioned what became known as the single-publication
rule, holding that, for any single edition of a newspaper or
book, there was but a single potential action for a
defamatory statement contained in the newspaper or book,
no matter how many copies of the newspaper or the book
were distributed.” Id., 7 Cal.Rptr.3d 576, 80 P.3d at 684.11
Critically,
however,
“[n]otwithstanding
the
single-publication rule, a new edition or new issue of a
newspaper or book still constitutes a new publication,
giving rise to a new and separate cause of action and a
new accrual date for the purpose of the statute of
limitations.” Id., 7 Cal.Rptr.3d 576, 80 P.3d at 685, n. 7;
see also id., 7 Cal.Rptr.3d 576, 80 P.3d at 685 (“Accrual
at that point is believed to provide adequate protection to
potential plaintiffs, especially in view of the qualification
that repetition of the defamatory statement in a new
edition of a book or newspaper constitutes a new
publication of the defamation that may give rise to a new
cause of action, with a new accrual date.”).
Therefore, if Green had asserted a claim based merely on
the original 2005 article containing Phillips’ statements,
the single publication rule would operate to bar such a
claim because accrual would have occurred “on the ‘first
general distribution of the publication to the public.’ ” Id.,
7 Cal.Rptr.3d 576, 80 P.3d at 685 (quoting Belli v.
Roberts Bros. Furs, 240 Cal.App.2d 284, 49 Cal.Rptr.
625, 629 (1966)). Because Green’s claim is instead based
on the November 22, 2014 Washington Post article, an
entirely different issuance, the single publication rule does
not apply. See id., 7 Cal.Rptr.3d 576, 80 P.3d at 685 & n.
7; Schneider, 256 Cal.Rptr. at 74–75 (“ ‘[T]he single
publication rule ... does not include separate aggregate
publications on different occasions.’ ” (quoting Kanarek
v. Bugliosi, 108 Cal.App.3d 327, 166 Cal.Rptr. 526, 530
(1980))); cf. Christoff v. Nestle USA, Inc., 47 Cal.4th 468,
97 Cal.Rptr.3d 798, 213 P.3d 132, 138 (2009) (“The
prefatory note to the uniform act states that under the
single-publication rule ‘any single integrated publication,
such as one edition of a newspaper or magazine, or one
broadcast, is treated as a unit, giving rise to only one
cause of action.’ ” (quoting Unif. Single Publ’n Act, 14
U.L.A. 469 (2005))). Accordingly, Defendant has not
established that Plaintiff Green’s claim based on the
November 22, 2014 Washington Post article is barred by
California’s statute of limitations and, consistent with
paragraph 35 of the SAC, he may be held liable for the
foreseeable republication of Phillips’ 2005 statement. See
Shively, 7 Cal.Rptr.3d 576, 80 P.3d at 683.
*8 Accordingly, the court will not dismiss any portion of

Plaintiff Green’s claim based on a single publication
theory that the statute of limitations has expired.

C. Adequacy of Plaintiffs’ Defamation Allegations
[7]
Having determined the laws of California and Florida
are applicable and that the claim related to the
Washington Post Statement is not barred by the statute of
limitations, the court next considers the substance of
Plaintiffs’ defamation claims. Both California and Florida
recognize the following essential elements of defamation:
(1) a publication; (2) that is false; (3) defamatory,
meaning damaging to the good reputation of the person
who is the subject of the statement; (4) made by an actor
with the requisite degree of fault; (5) is not protected by
any privilege; and (6) causes injury to the subject.12 See,
e.g., Jews For Jesus, Inc. v. Rapp, 997 So.2d 1098, 1106
(Fla.2008); Taus v. Loftus, 40 Cal.4th 683, 54 Cal.Rptr.3d
775, 151 P.3d 1185, 1209 (2007), abrogated on other
grounds by Oasis West Realty, LLC v. Goldman, 51
Cal.4th 811, 124 Cal.Rptr.3d 256, 250 P.3d 1115 (2011);
Blatty v. N.Y. Times Co., 42 Cal.3d 1033, 232 Cal.Rptr.
542, 728 P.2d 1177, 1182–83, 1186 (1986). Defendant
moves to dismiss Plaintiffs’ claims, alleging inadequacies
related to several of these elements. These challenges can
generally be organized as follows. First, Defendant asserts
that none of the allegedly defamatory statements contain
false factual assertions that are also defamatory. As part
of this argument, Defendant specifically asserts the claim
based upon the November 20, 2014 Statement regarding
Plaintiff Traitz fails because the statement was
substantially true and the claims based upon the
November 21, 2014 Statement fail because that statement
was not sufficiently “of and concerning” Plaintiffs Traitz
or Serignese. Second, Defendant argues he cannot be
liable for defamation because Plaintiffs have failed to
plead that either Defendant or his agents acted with the
constitutionally required degree of fault. Third, Defendant
argues the November 20, 2014 Statement did not cause
Plaintiff Traitz to suffer incremental harm. Fourth,
Defendant asserts the allegedly defamatory statements are
protected by a “self-defense privilege.” The court
addresses these arguments in turn.

1. The Statements: Factual, True, Defamatory, Of and
Concerning
[8]

In order for a defamation claim to survive a motion to
dismiss, the allegedly defamatory statement must contain
at least one false factual assertion which is also
defamatory. See, e.g., Jews For Jesus, Inc., 997 So.2d at
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1106; Taus, 54 Cal.Rptr.3d 775,151 P.3d at 1209.
Depending on the nature of the statement and the context
in which it was made, courts will place different emphasis
on these two components. In this case, Defendant argues
three of the four statements at issue do not contain factual
assertions that are false, or even capable of being false.13
Defendant further asserts that even if the statements can
be understood as expressing false factual assertions, they
are not defamatory because they do not hold Plaintiffs “
‘up to contempt, hatred, scorn, or ridicule or tend to
impair [their] standing in the community.’ ” (Def.’s Mem.
14-15 (quoting Yohe v. Nugent, 321 F.3d 35, 40 (1st
Cir.2003)).) The court addresses each statement
individually, applying California law to the Newsweek
Statement regarding Plaintiff Green and Florida law to the
November 20, 2014 and November 21, 2014 Statements
as to one or both of Plaintiffs Traitz and Serignese.
*9 Before delving into the state-specific analysis, the
court considers the Supreme Court case law applicable to
defamation cases in which the parties dispute whether a
statement contains actionable statements of fact or
protected statements of opinion. In Milkovich v. Lorain
Journal Co., the Supreme Court reviewed the history of
the tort of defamation and development of constitutional
protections to ensure the tort does not interfere with “the
freedom of expression guaranteed by the First
Amendment.” 497 U.S. 1, 21, 110 S.Ct. 2695, 111
L.Ed.2d 1 (1990). The Court reviewed existing
constitutional requirements, including that plaintiffs must
(a) establish the requisite level of fault on the part of a
defendant and (b) allege a statement that can “
‘reasonably [be] interpreted as stating actual facts’ about
an individual.” Id. at 20, 110 S.Ct. 2695 (quoting Hustler
Magazine, Inc. v. Falwell, 485 U.S. 46, 50, 108 S.Ct. 876,
99 L.Ed.2d 41 (1988)). The Court considered whether to
create an additional constitutional privilege for “anything
that might be labeled ‘opinion.’ ” Id. at 18, 110 S.Ct.
2695. In declining to adopt such a privilege, the Court
explained there is not a clear division between statements
of opinion and fact. “If a speaker says, ‘in my opinion
John Jones is a liar,’ [the speaker] implies a knowledge of
facts which lead to the conclusion that Jones told an
untruth” and, as a result, such a statement may imply a
false assertion of fact by failing to state what it was based
on or because any facts referenced are incorrect or
incomplete. Id. The Supreme Court directs courts to
determine “whether a reasonable factfinder could
conclude that the [allegedly defamatory] statements ...
imply an assertion [of fact]” and whether that assertion “is
sufficiently factual to be susceptible of being proved true
or false,” rather than simply determine whether a
statement expresses an opinion or asserts a fact. Id. at 21,
110 S.Ct. 2695. At this stage of the litigation, the court’s

concern is whether any fact contained in or implied by an
allegedly defamatory statement is susceptible to being
proved true or false; if so capable, Defendant cannot
avoid application of defamation law by claiming the
statement expresses only opinion. See Ferlauto v.
Hamsher, 74 Cal.App.4th 1394, 88 Cal.Rptr.2d 843, 849
(1999); Zambrano v. Devanesan, 484 So.2d 603, 606
(Fla.Dist.Ct.App.1986). Ultimately, if Plaintiffs’ claims
survive this initial challenge, Defendant will have the
opportunity, at the procedurally appropriate time, to fully
develop a defense based on the truth of the facts contained
in or implied by each statement.

a. The Newsweek Statement Pertaining to Plaintiff
Green

i. Substantially True
[9]

[10]

[11]

[12]

Defendant argues the Newsweek
Statement—“This is a 10-year-old, discredited accusation
that proved to be nothing at the time, and is still
nothing”—does not contain any defamatory content
because it is true. Even if a statement is offensive, it
cannot be the basis for a defamation suit if it is true. Smith
v. Maldonado, 72 Cal.App.4th 637, 85 Cal.Rptr.2d 397,
403 (1999). While a “defendant need not justify the literal
truth of every word,” to prevail in a defamation action, the
defendant must “prove[ ] true the substance of the
charge.” Id. An “ ‘imputation is substantially true’ ” if it
“justif[ies] the ‘gist or sting’ ” of the remark. Id. (quoting
Campanelli v. Regents of Univ. of Cal., 44 Cal.App.4th
572, 51 Cal.Rptr.2d 891, 897 (1996)). It is uncontested
that the meaning of the first part of the statement is
accurate—Plaintiff Green had first made her accusations
approximately ten years earlier. As to the rest of the
statement, Defendant argues the substance is true because
(1) Plaintiff Green’s attorney disciplinary issues in
California, which are not mentioned in the statement,
were sufficient to discredit her and (2) the substance of
the allegations was never the subject of a civil or criminal
legal proceeding. The court does not agree. First, Plaintiff
Green does not claim the language in the Newsweek
Statement is defamatory because it describes her as being
a discredited person related to her legal profession.
Rather, she argues the statement asserts that her sexual
assault allegation was discredited. Second, an absence of
civil or criminal proceedings does not establish that an
allegation was “discredited” or “proved to be nothing.” In
the absence of legal proceedings, Plaintiff Green’s
allegations could not have been established to lack legal
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merit at a court hearing. The statement attributable to
Defendant implies the allegations were somehow truly
disproven without stating how or where, thereby failing to
self-authenticate as a statement of true fact. A statement is
considered false for the purposes of defamation if “it
would have a different effect on the mind of the reader
from that which the pleaded truth would have produced.”
Hughes v. Hughes, 122 Cal.App.4th 931, 19 Cal.Rptr.3d
247, 251 (2004) (internal quotation marks and citation
omitted). For that reason, California courts “look to what
is explicitly stated as well as what insinuation and
implication can be reasonably drawn from the
communication.” Forsher v. Bugliosi, 26 Cal.3d 792, 163
Cal.Rptr. 628, 608 P.2d 716, 721 (1980).

ii. Opinion or Fact
[13] [14] [15]

In addition to asserting the Newsweek Statement
is not defamatory since it is substantially true, Defendant
argues it is not defamatory because it expresses an
opinion rather than a fact capable of being proved false.
California courts have interpreted the Supreme Court’s
decision in Milkovich as establishing that the First
Amendment only prohibits defamation liability for the
expression of an opinion where the factual basis for the
opinion is provided, the facts provided are true, and the
opinion does not imply false assertions of facts. GetFugu,
Inc. v. Patton Boggs LLP, 220 Cal.App.4th 141, 162
Cal.Rptr.3d 831, 842 (2013) (citing Milkovich, 497 U.S.
at 18–19, 110 S.Ct. 2695 and McGarry v. Univ. of San
Diego, 154 Cal.App.4th 97, 64 Cal.Rptr.3d 467, 479
(2007)). Accordingly, “it is not the literal truth or falsity
of each word or detail used in a statement” which
determines whether it is a potentially defamatory
statement of fact; “rather, the determinative question is
whether the ‘gist or sting’ of the statement is true or false,
benign or defamatory, in substance.” Ringler Assocs. Inc.
v. Md. Cas. Co., 80 Cal.App.4th 1165, 96 Cal.Rptr.2d
136, 150 (2000) (emphasis omitted) (internal quotation
omitted); see also Campanelli, 51 Cal.Rptr.2d at 897. The
court can, as a matter of law, find a statement is not
actionable, but when an allegedly defamatory statement
can reasonably be interpreted as either stating or implying
a false fact or articulating an opinion, California courts
put the issue before a jury. See Ferlauto, 88 Cal.Rptr.2d at
849 (“If the court concludes the statement could
reasonably be construed as either fact or opinion, the issue
should be resolved by a jury.”). In determining whether a
statement is capable of being interpreted as asserting or
implying a fact, California courts use the “totality of the
circumstances test.” Id. This test has three parts: “(1)
whether the general tenor of the entire work negates the

impression that the defendant was asserting an objective
fact, (2) whether the defendant used figurative or
hyperbolic language that negates that impression, and (3)
whether the statement in question is susceptible of being
proved true or false.” Lieberman v. Fieger, 338 F.3d
1076, 1080 (9th Cir.2003) (citations omitted) (applying
California law).
*10 As to the first part—general tenor—Defendant points
out the statement was made “in response to serious
charges” and argues this “is a strong contextual signal that
the statement is non-actionable opinion.” (Def.’s Mem.
14.) Specifically, Defendant suggests the court should
treat the response as a “predictable opinion,” which an
average reader would understand as a one-sided attempt
to bolster his position in a dispute.14 Several California
courts have used the phrase “predictable opinion” to
describe a statement that, due to the context in which it is
made, is understood to be a one-sided expression of
opinion rather than fact. However, California courts have
only applied the principle to cases where the statements
related to pending or completed litigation. See
Dreamstone Entm’t Ltd. v. Maysalward Inc., No.
2:12–cv–02063–CAS(SSx), 2014 WL 4181026, at *6
(C.D.Cal. Aug. 18, 2014) (treating statement attributed to
attorneys, and linking to recently filed complaint, as
“predictable opinion” rather than statement of fact);
Amaretto Ranch Breedables, LLC v. Ozimals, Inc., No.
CV 10–5696 CRB, 2013 WL 3460707, at *4 (N.D.Cal.
July 9, 2013) (finding the broad context of a blog entry,
describing reasons for bringing lawsuit, demonstrated that
the statement was a “predictable opinion,” rather than an
actionable statement of fact); GetFugu, Inc., 162
Cal.Rptr.3d at 842 (finding tweet by attorney identifying
opposing lawsuit as frivolous was a “predictable opinion”
that could not be the basis for a defamation claim);
Ferlauto, 88 Cal.Rptr.2d at 850 (finding statements
describing lawsuit as “frivolous” expressed only
“predictable opinion” and could not be the basis of a
defamation action, especially because context and literary
tone of work where statements appeared clearly indicated
to readers they were reading the subjective views of
partisan participants to litigation); Info. Control Corp. v.
Genesis One Comput. Corp., 611 F.2d 781, 784 (9th
Cir.1980) (coining phrase “predicable opinion” to
describe a statement unlikely to be understood by
audience as a statement of fact because of the litigation
position of the maker of the statement).
The context in which Defendant’s agent made the
Newsweek Statement was different from the context in
which California courts have identified statements as
“predictable opinions”; at the time this statement was
made there was no pending litigation between Defendant
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and Plaintiff Green. Some readers may have understood
any statement from Defendant to have been predictably
self-serving, but there was no litigation pending when a
publicist for Defendant provided the statement to the
media. Accordingly, the court cannot determine at this
stage that the statement fits within the “predictable
opinion” doctrine recognized in California. Nor can the
court conclude that the general tenor of the statement
negates the impression that Defendant was asserting an
objective fact.

lengthy lawsuit, but determining other factors prevented
statement from being defamatory). Based on this “totality
of the circumstances” analysis, the court concludes a
reasonable factfinder could determine, based on the
context and content, the Newsweek Statement asserted or
implied factual statements that were susceptible of being
proved true or false.

Turning next to the specific language of the statement, the
phrase—“discredited accusation that proved to be nothing
at the time, and is still nothing”—has an obvious literal
meaning, specifically, that Plaintiff Green’s allegations
are completely without merit and have been so proven.
The operative phrases are not surrounded by hyperbole or
figurative language that undercuts their literal meaning.
Cf. Standing Comm. on Discipline of U.S. Dist. Court v.
Yagman, 55 F.3d 1430, 1440 (9th Cir.1995) (applying
California law) (treating as rhetorical hyperbole the word
“dishonest” because it was used within a “string of
colorful adjectives”); see also Knievel v. ESPN, 393 F.3d
1068, 1077 (9th Cir.2005) (describing “slang phrases such
as ‘[d]udes rollin’ deep’ and ‘[k]ickin’ it with much
flavor’ ” as using loose and figurative language incapable
of a “literal interpretation”). The phrasing used here
allows a “reasonable factfinder [to] conclude the
[statement] impl[ies] an assertion of defamatory fact,”
specifically, that there was some unidentified
investigation or hearing into the allegations which
officially determined Plaintiff Green’s accusation was
false. Ringler Assocs. Inc., 96 Cal.Rptr.2d at 149
(emphasis omitted).

iii. Defamatory Meaning

Finally, the court considers whether Defendant’s
response, directly or by implication, makes a statement
which is susceptible of being proved true or false. To the
extent Defendant’s response implies an investigation into
Plaintiff Green’s allegations was conducted, it is provable
as true or false. Additionally, the gist of the
statement—that
Plaintiff
Green
fabricated
her
allegations—is also provable as true or false. It may take
a trial to produce such proof, but Defendant’s allegations
are sufficiently specific “to be susceptible to proof or
disproof.” James v. San Jose Mercury News, Inc., 17
Cal.App.4th 1, 20 Cal.Rptr.2d 890, 898 (1993) (finding
statements not susceptible of being proved true or false
because the statements contained too
many
generalizations, elastic terms, and subjective elements for
it to be clear what facts were stated or implied); see also
Amaretto Ranch Breedables, LLC, No. CV 10–5696
CRB, 2013 WL 3460707, at *5 (finding a statement might
be provable as true or false, though it would require a

*11 [16]The court considers next whether the statement
could be understood to have a defamatory meaning.
Analogizing to Gibney v. Fitzgibbon, 547 Fed.Appx. 111
(3d Cir.2013) (unpublished), Defendant argues an
assertion by a person that an allegation is unfounded
cannot reasonably be viewed as exposing the person who
made the allegation to “scorn or ridicule.” The facts of
this case are easily distinguished from those in Gibney
and the differences require the court to reach a different
conclusion here.
In Gibney, the plaintiff had contacted a company that did
business with his employer to allege his employer was
improperly billing the company. Id. at 112. The company
responded that the allegations had been investigated and
determined to be unfounded. Id. The Third Circuit held
that the company’s response, even if untrue, was not
capable of a defamatory meaning because a statement that
“his allegations were unfounded” would not “ ‘lower him
in the estimation of the community or ... deter third
parties from associating or dealing with him.’ ” Id. at 114
(quoting Tucker v. Phila. Daily News, 577 Pa. 598, 848
A.2d 113, 124 (2004)). This conclusion makes sense
where the detail of business billing procedures leaves
open the possibility that a person making an allegation of
wrongdoing could have made an honest mistake. In this
respect, it is hard to even compare an allegation regarding
billing procedures to a sexual assault allegation. A
neutral-toned response relative to an investigation of
billing history does not impart any flavor of fabrication or
moral repugnance, both of which attach to Defendant’s
statement and its suggestion that Plaintiff intentionally
lied about being sexually assaulted. Unlike a billing
dispute, Plaintiff Green’s allegations detail a specific set
of events that either occurred substantially as alleged or
were fabricated, leaving no room for an honest mistake.
The potential for reputational damage is increased where
the response lacks the neutral tone conveyed in Gibney by
the word “unfounded,” which means “lacking a sound
basis in ... fact.” Webster’s Third New International
Dictionary 2496 (1971). Defendant referred to serious
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sexual assault allegations as “discredited” and “nothing,”
both words suggesting that the allegations were not made
in good faith. Id. at 647, 1544. Given the different nature
of the allegations in this case and the wording of the
response, the court cannot conclude here that, as a matter
of law, Defendant’s response is incapable of negatively
impacting Plaintiff Green’s reputation within the
community. Ultimately, it will be up to a jury to decide
whether those who read the Newsweek Statement
understood it to have been defamatory. At this stage,
however, the court finds Defendant has not identified
sufficient grounds for dismissal of Plaintiff Green’s
claims based on the Newsweek Statement.

b. The Statements Pertaining to Plaintiffs Traitz and
Serignese
[17] [18]

In Florida, as in California, “to be actionable, a
defamatory publication must convey to a reasonable
reader the impression that it describes actual facts about
the plaintiff or the activities in which [s]he participated.”
Fortson v. Colangelo, 434 F.Supp.2d 1369, 1379
(S.D.Fla.2006). Generally, a court must decide, as a
matter of law, whether a statement expresses a pure
opinion or a “mixed opinion” from which unstated facts
are likely to be inferred. Scott v. Busch, 907 So.2d 662,
668 (Fla.Dist.Ct.App.2005). However, where the
statement could be understood in more than one way, the
question should be submitted to the trier of fact. See Ford
v. Rowland, 562 So.2d 731, 735 (Fla.Dist.Ct.App.1990);
see also Scott, 907 So.2d at 667.
*12 [19]Courts determining whether an allegedly
defamatory statement is a protected expression of opinion
“ ‘must construe the [allegedly defamatory] statement in
its totality, examining not merely a particular phrase or
sentence, but all of the words used in the publication.’ ”
Keller v. Miami Herald Publ’g Co., 778 F.2d 711, 717
(11th Cir.1985) (applying Florida Law) (quoting Hay v.
Indep. Newspapers, Inc., 450 So.2d 293, 295
(Fla.Dist.Ct.App.1984)); accord Morse v. Ripken, 707
So.2d 921, 922 (Fla.Dist.Ct.App.1998). The context in
which a statement was published and whether the
publisher used cautionary terms must also be considered.
Keller, 778 F.2d at 717. Defendant argues the potentially
defamatory aspects of the November 20, 2014 Statement
(against Traitz) and the November 21, 2014 Statement
(against Traitz and Serignese) constitute opinions because
they are mere “rhetorical hyperbole,” and they express a
subjective view rather than objectively verifiable facts.
(Def.’s Mem. 19-20, 22.) With respect to the November
21, 2014 Statement, Defendant also argues the statement

is not defamatory as to either Traitz or Serignese because
the statement is not “of and concerning” either plaintiff.
The court disagrees.

i. November 20, 2014 Statement
The November 20, 2014 Statement was a press release
issued by one of Defendant’s agents for the purpose of
further dissemination. The statement had two
components: (1) descriptions of the allegations and (2) a
description of Plaintiff Traitz’s later, and unrelated,
criminal history. Plaintiff Traitz does not contest the truth
of the second component of the statement related to her
criminal history and does not base her defamation claim
on this portion of the statement. Plaintiff Traitz instead
bases her claim on the descriptions of her sexual assault
allegations as “fabricated or unsubstantiated stories,”
“ridiculous claims,” and, as to one particular
allegation—that Defendant offered her drugs from a
briefcase—“an absurd fabrication.” Defendant argues
these words are either non-defamatory because they are
technically accurate or rhetorical hyperbole that expresses
opinion rather than stating fact. He asserts Plaintiff
Traitz’s failure to publicly present any proof beyond her
own words, combined with her criminal record, make her
claims “unsubstantiated.”15 Defendant also argues the
word “ridiculous” did not imply any false facts, but was
simply rhetorical hyperbole, and the words “fabricated”
and “fabrication” expressed opinions about the nature of
the allegations based on her delay in coming forward and
her criminal record.
[20]

These arguments are not persuasive because the court
is directed to consider the allegedly defamatory
statements within the context of the entire publication.
Smith v. Cuban Am. Nat’l Found., 731 So.2d 702, 705
(Fla.Dist.Ct.App.1999). Read in its entirety, one possible,
and clearly defamatory, implication of the entire press
release is that Plaintiff Traitz intentionally made absurdly
false sexual assault allegations against Defendant. A jury
must ultimately decide whether the statement asserted or
implied this actual fact or merely opined that the
allegations sounded far-fetched, without actually asserting
or implying the allegations were false. See Ford, 562
So.2d at 735 (reversing the dismissal of a libel claim
because whether statements described actual facts or were
merely absurd parodies depended on factual
determinations to be made by jury). When making this
determination, a jury can consider that the statement was
made by Defendant’s attorney. Perhaps, as Defendant
argues, a jury will conclude the denigration of Plaintiff
Traitz was a “one-sided” account expressing an opinion
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and providing the basis for that opinion, and therefore is
not defamatory. However, at this stage it appears that a
jury could conclude that the source of the statement—a
person close to the subject of the allegations—made the
statement in order to communicate the fact that Plaintiff
Traitz’s allegations were lies. Since the November 20,
2014 Statement can reasonably be understood as
describing the actual fact that Plaintiff’s allegations were
false and since, at this stage, the court must accept
Plaintiff Traitz’s allegations as true, the court concludes
Plaintiff Traitz has adequately pled her defamation claim
related to the November 20, 2014 Statement. Defendant’s
request to dismiss the claim based on the November 20,
2014 Statement is denied.

ii. November 21, 2014 Statement
*13 Defendant argues the November 21, 2014 Statement
cannot be the basis of a defamation claim because (1) it
expresses opinions rather than stating facts, (2) any
factual statements are not defamatory, or (3) any
defamatory facts are not defamatory as to Plaintiffs Traitz
and Serignese because this statement is not sufficiently
“of and concerning” them. The November 21, 2014
Statement is the longest of the four statements attributed
to Defendant in this suit and criticizes his accusers and the
media for their various roles in the recent dissemination
of the sexual assault allegations made against Defendant.
Neither Plaintiff Traitz nor Plaintiff Serignese is
identified by name within the statement, but it begins by
identifying itself as a response to the “new,
never-before-heard claims from women” who made
allegations “in the past two weeks.” Plaintiff Traitz made
her allegations public on November 18, 2014, and
Plaintiff Serignese made her allegations public on
November 19, 2014; this timing sequence clearly
indicates the statement refers to them.
[21]

[22]

[23]

In Florida, expressions of opinions are
non-actionable “if the speaker states the facts on which he
bases his opinion,” and those facts are not “false or
inaccurately presented.” Lipsig v. Ramlawi, 760 So.2d
170, 184 (Fla.Dist.Ct.App.2000). A statement is also a
“pure opinion, as a matter of law, when it is based on
facts which are otherwise known or available to the reader
or listener.” Razner v. Wellington Reg’l Med. Ctr., Inc.,
837 So.2d 437, 442 (Fla.Dist.Ct.App.2002). In
determining whether any portions of the statement are
defamatory, the court must consider the statement “in the
context of the publication, including the audience, the
means by which it was delivered, and other circumstances
surrounding the statement.” Ranbaxy Labs. Inc. v. First

Databank, Inc., No. 3:13–CV–859–J–32MCR, 2015 WL
3618429, at *3 (M.D.Fla. June 9, 2015).
Defendant’s attorney provided the November 21, 2014
Statement to the media with the intent that the statement
be disseminated to the public. The statement begins by
describing the allegations that had been made against
Defendant during the previous two weeks as “new,
never-before-heard claims” that are “unsubstantiated,
fantastical stories” about events occurring “30, 40, or
even 50 years ago.” The allegations are characterized as
having “escalated past the point of absurdity” and
“becom[e] increasingly ridiculous.” Next, the statement
describes as “completely illogical” the silence, over many
years, of the accusers. Implicit in this portion of the
statement is the suggestion that the cause of the accusers’
decades of silence was that they did not really believe
they had been assaulted. The statement continues with
two sentences about the opportunities the accusers had to
sue Defendant and suggests “it makes no sense” that none
of the accusers had brought legal action closer in time to
the alleged sexual assaults. Defendant next shifts the
focus from the accusers to the media, critiquing the speed
with which allegations were reported and suggesting that
the reporting violated journalistic standards because the
stories were run without corroboration. Finally, the
statement characterizes the media’s reporting on the
allegations as a “vilification” of Defendant.
[24]

The truth of portions of the statement, such as the
length of time between when the incidents allegedly
occurred and the date on which any particular allegation
became public, is uncontested. Defendant argues these
statements provide readers with the truthful facts on
which he based his opinion that the allegations were
unsubstantiated. This analysis is flawed because when
read in its entirety, the statement is capable of being
understood as asserting not just that the allegations made
during the previous two weeks were unsubstantiated, but
also as implying they were false and entirely without
merit. The court cannot predict whether a jury will
actually conclude the statement implied that fact and, if
so, whether the assertion of fact was false, but there is a
sufficient factual question as to the meaning readers
would have given to the statement to preclude dismissal at
this stage.
*14 Defendant maintains that, regardless of the analysis
on whether there was a false statement of fact, the
November 21, 2014 Statement was simply not
defamatory. A statement is capable of a defamatory effect
if it “naturally and proximately results in injury to
another.” Cuban Am. Nat’l Found., 731 So.2d at 705. As
previously discussed, to falsely accuse another of sexual
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assault is morally repugnant; the natural result of the
publication of a statement directly or indirectly indicating
Plaintiffs made such false accusations is injury to their
reputations.
Finally, the court turns to Defendant’s argument that,
even if the November 21, 2014 Statement contains
defamatory statements, they were not “of and concerning”
Plaintiffs Traitz and Serignese. As a matter of substantive
law “a cause of action for group libel cannot be
maintained unless it is shown that the libelous statements
are ‘of and concerning’ the plaintiff.” Thomas v.
Jacksonville TV, Inc., 699 So.2d 800, 805
(Fla.Dist.Ct.App.1997). A statement can be “of and
concerning” members of a group, provided the group
includes fewer than twenty-five individuals and the
statement identifies and describes each plaintiff. Cf. id.
The November 21, 2014 Statement was released three
days after Plaintiff Traitz made her public accusation and
two days after Plaintiff Serignese made hers. Nothing in
the statement indicates an intention to exclude any recent
accusers from its sweep, and Plaintiffs assert there were
eleven women who publicly made accusations against
Defendant during the two weeks prior to the publication
of the November 21, 2014 Statement. (Pls.’ Mem., Ex. 2
at ¶ 2.) Taken together, these factors lead the court to the
objectively reasonable inference that a factfinder could
conclude the statement was “of and concerning” Traitz
and Serignese. See Jacksonville TV, Inc., 699 So.2d at
805; see also Restatement (Second) of Torts § 617 cmt. a
(explaining that the question of whether the statement was
“of and concerning the plaintiff” is “ordinarily for the jury
or trier of fact to determine”).

2. Requisite Degree of Fault
[25]

The Supreme Court requires the respective defamation
law of each state to include an element of fault. See Gertz
v. Robert Welch, Inc., 418 U.S. 323, 347–48, 94 S.Ct.
2997, 41 L.Ed.2d 789 (1974). Recognizing the tension
between providing protections for individuals’ reputations
and encouraging an open and free press, the Supreme
Court requires a plaintiff to demonstrate a higher level of
fault when the allegedly defamatory statement concerns a
public figure, rather than when it concerns a private
individual outside the public sphere. Id. at 342–46, 94
S.Ct. 2997. Private-figure plaintiffs need only
demonstrate a defendant (or defendant’s agent acting
within the scope of the agency) acted negligently. See
Mile Marker, Inc. v. Petersen Publ’g, LLC, 811 So.2d
841, 845 (Fla.Dist.Ct.App.2002); Sarver v. Hurt Locker

LLC, No. 2:10–cv–09034–JHN–JCx, 2011 WL
11574477, at *8 n. 11 (C.D.Cal. Oct. 13, 2011). By
contrast, if a plaintiff is a public figure, then such plaintiff
must show the defendant (or defendant’s agent acting
within the scope of the agency) acted with actual malice
in uttering the defamatory remark. See Nguyen–Lam v.
Cao, 171 Cal.App.4th 858, 90 Cal.Rptr.3d 205, 212
(2009); Miami Herald Publ’g Co. v. Ane, 423 So.2d 376,
382 (Fla.Dist.Ct.App.1982). Malice exists, generally, if a
defendant or a defendant’s agent makes the statement
knowing it is false or with reckless disregard to its truth.
See Nguyen–Lam, 90 Cal.Rptr.3d at 212; Ane, 423 So.2d
at 378, 382.
*15 The parties have not raised the issue of Plaintiffs’
public or private status for this litigation, and Defendant
argues a failure to plead sufficient facts to establish either
level of fault. Accordingly, the court considers Plaintiffs
to be private individuals at this stage of the litigation. See
Pan Am Sys., Inc. v. Hardenbergh, 871 F.Supp.2d 6, 16
(D.Me.2012) (employing this approach in similar
situation). Therefore, under both California and Florida
law, Plaintiffs have sufficiently pled the requisite degree
of fault if they allege facts demonstrating Defendant (or
his agents acting within the scope of their agency) acted
negligently. See Brown v. Kelly Broad. Co., 48 Cal.3d
711, 257 Cal.Rptr. 708, 771 P.2d 406, 425 (1989); Boyles
v. Mid–Florida TV Corp., 431 So.2d 627, 634
(Fla.Dist.Ct.App.1983), aff’d 467 So.2d 282, 283
(Fla.1985). Negligence exists if the statement is made
without first exercising reasonable care to determine if it
is, in fact, false. Hecimovich v. Encinal Sch. Parent
Teacher Org., 203 Cal.App.4th 450, 137 Cal.Rptr.3d 455,
471 (2012); Boyles, 431 So.2d at 634. Individuals not
only clearly fail to exercise reasonable care if they make a
statement known to be false, but also if a reasonable
person would have known the statement was false. See
Brown, 257 Cal.Rptr. 708, 771 P.2d at 430; Boyles, 431
So.2d at 634; Carney v. Santa Cruz Women Against Rape,
221 Cal.App.3d 1009, 271 Cal.Rptr. 30, 34 n. 2 (1990).
The two legal theories for establishing fault in this case
are: respondeat superior liability and direct liability.
Respondeat superior is a “doctrine holding an employer
or principal liable for the employee’s or agent’s wrongful
acts committed within the scope of the employment or
agency.” Black’s Law Dictionary 1505 (10th ed. 2014).
Under the direct liability theory, Defendant would be held
liable on the basis of his own fault for his conduct and
involvement regarding the statements.

a. Respondeat Superior Liability
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[26]

Defendant asserts the SAC does not sufficiently allege
his agents possessed the requisite degree of fault
necessary to hold Defendant liable for defamation on the
basis of respondeat superior.16 When a third party is
harmed by an agent’s conduct, the principal is subject to
respondeat superior liability, a form of vicarious liability,
if the agent was acting within the scope of work
performed for the principal and the principal controlled or
had a right to control the manner of the agent’s work.
Restatement (Third) of Agency §§ 7.03, 7.07 (2006); see
also Rivera v. Nat’l R.R. Passenger Corp., 331 F.3d 1074,
1080 (9th Cir.2003) (“[U]nder California law [an
employer] may be held liable for defamatory statements
made by its employees under the doctrine of respondeat
superior ... if the defamation occurred within the scope of
the employee’s employment.”); Mercury Motors Express,
Inc. v. Smith, 393 So.2d 545, 549 (Fla.1981) (“An
employer is vicariously liable ... [for] the negligent acts of
employees committed within the scope of their
employment even if the employer is without fault.”). It
follows that, under this theory, “a principal’s vicarious
liability turns on whether the agent is liable.” Restatement
(Third) of Agency § 7.03 cmt. b; see id. (“In most cases,
direct liability requires fault on the part of the principal
whereas vicarious liability does not require that the
principal be at fault.”); accord Estate of Miller v. Thrifty
Rent–A–Car Sys., Inc., 637 F.Supp.2d 1029, 1037
(M.D.Fla.2009); Palomares v. Bear Stearns Residential
Mortg. Corp., No. 07cv01899 WQH (BLM), 2008 WL
686683, at *4 (S.D.Cal. Mar. 13, 2008). In order to
proceed on their theory of respondeat superior liability,
Plaintiffs’ SAC must include sufficient allegations
supporting a finding of fault on the part of those speaking
for Defendant—Phillips, Brokaw, and Singer. As
discussed above, both California and Florida use a
negligence standard when evaluating whether a defendant
has published a defamatory statement about a private
individual. See Mile Marker, Inc., 811 So.2d at 845;
Sarver, 2011 WL 11574477, at *8 n. 11. This standard
applies equally to authorized agents acting in the scope of
their agency. See Estate of Miller, 637 F.Supp.2d at 1037;
Palomares, 2008 WL 686683, at *4.
*16 [27]Defendant contends Plaintiffs’ allegations are
threadbare or conclusory and cannot be the basis of a
“plausible determination” that Defendant’s agents acted
with fault. (Def.’s Mem. 31-32.) This argument cannot
succeed if, after accepting Plaintiffs’ allegations as true,
the court can reasonably infer that those speaking for
Defendant—Phillips,
Brokaw,
and
Singer—were
themselves negligent. The SAC states directly and by
inference that the individuals who issued the statements
were professionals, employed by Defendant for purposes
including speaking to the media on his behalf. (SAC ¶¶

25-26, 29-30, 33-35, 37, 51-53, 55, 65-68, 70, 77, 88, 99.)
Given Defendant’s prominence in the entertainment field,
the court infers he surrounded himself with people
accomplished in media relations and legal matters. The
court also infers those making Defendant’s public
statements had an open line of communication with him
as well as some historical perspective on his public
relations matters. Based on the facts and inferences, the
court finds it plausible at this point to conclude (1) those
agents would have had, at a minimum, some sense of
Defendant’s alleged conduct, such that their duty of care
would have required them to take steps to determine the
truth or falsity of the statements, and (2) the content of
their responsive statements demonstrates such reasonable
care was not taken.
In reaching its conclusions, the court notes that prior to
the formal discovery process, facts pertaining to state of
mind in defamation actions need not be alleged with
extreme detail, due to the difficulty of definitively
ascertaining them at this stage of litigation. See Schatz v.
Republican State Leadership Comm., 669 F.3d 50, 58 (1st
Cir.2012) (in the defamation context, state of mind may
be alleged generally); see also generally Fed. R. Civ. P.
9(b); Grajales v. P.R. Ports Auth., 682 F.3d 40, 49 (1st
Cir.2012).
The court, at this stage, accepting all of Plaintiffs’
well-pled averments as true, finds respondeat superior
liability is sufficiently pled. Therefore, Defendant’s
motion for dismissal on this point is denied.

b. Direct Liability
[28]

Defendant asserts that Plaintiffs do not identify direct
liability as a legal theory upon which the defamation
claims can be proven. However, the SAC does state
Defendant acted “by and through” each of the people who
actually gave each statement alleged to be defamatory.
(SAC ¶¶ 25, 30, 33-35, 38, 51-52, 56, 65-68, 71, 73-74,
77, 80-82, 85, 88, 91-93, 96, 99, 102-04.) The SAC also
states that Defendant’s agents gave the statements “at the
direction of Defendant.” (Id. ¶¶ 37, 55, 70.) Additionally,
the SAC states Defendant knew the claimed defamatory
statements were false at the time they were published. (Id.
¶¶ 36, 54, 69, 79, 90, 101.) If a principal purposefully
directs an agent to perform an action, and that agent
performs the action, then the principal is directly
responsible for the consequences of the action. See
Restatement (Third) of Agency § 7.03; see also HBSC Ins.
Ltd. v. Scanwell Container Line Ltd., No. CV
00–05729SVW(SHX), 2001 WL 940673, at *2 (C.D.Cal.
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Jan. 17, 2001); Partington v. Metallic Eng’g Co., 792
So.2d 498, 501 (Fla.Dist.Ct.App.2001).
[29]

The court is not persuaded by Defendant’s argument
that Plaintiffs did not adequately plead direct liability as a
named legal theory. Under the applicable federal
procedural requirements, a complaint need only put a
defendant on notice as to legal theories and this can be
done, as here, without formally naming them; a plaintiff
need not perfectly plead all legal theories. See Johnson v.
City of Shelby, ––– U.S. ––––, 135 S.Ct. 346, 190 L.Ed.2d
309 (2014) (reversing dismissal because “[f]ederal
pleading rules ... do not countenance dismissal of a
complaint for imperfect statement of the legal theory
supporting the claim asserted”); see also id. at 347 (“ ‘The
federal rules effectively abolish the restrictive theory of
the pleadings doctrine, making it clear that it is
unnecessary to set out a legal theory for the plaintiff’s
claim for relief.’ ” (quoting 5 Charles Alan Wright &
Arthur R. Miller, Federal Practice and Procedure § 1219,
at 277-78 (3d ed. 2002))).
Defendant rightfully concedes that if he had “approved
defamatory statements before they were issued, he would
be directly liable for defamation, irrespective of whether
he or his agents personally issued the statements.” (Dkt.
No. 41, Def.’s Reply Mem. Supp. Mot. to Dismiss 10
(“Def.’s Reply Mem.”).) See Overstock.com, Inc. v.
Gradient Analytics, Inc., 151 Cal.App.4th 688, 61
Cal.Rptr.3d 29, 48 (2007); Island City Flying Serv. v.
Gen. Elec. Credit Corp., 585 So.2d 274, 278 (Fla.1991).
But he asserts in his reply brief there was a failure to
plead sufficient facts to infer actual approval. (Def.’s
Reply Mem. at 10.) The court does not agree. From
examination of all the facts in the SAC, it does not take a
speculative leap for the court to conclude Defendant
would be personally involved in reviewing these types of
accusations against him, crafting or approving the
responsive statements, and directing the dissemination.
The SAC alleges Defendant was an “internationally
known” entertainment figure and the people making
public statements for him were acting either as attorney or
publicist and/or authorized representative or employee.
(SAC ¶¶ 3, 26, 29, 53.) At this stage of the litigation, it
would be unreasonable to view these particular
circumstances, responding to very serious accusations of
the nature involved here, as not having the direct
involvement of Defendant.
*17 The court therefore finds direct liability is sufficiently
pled. Accordingly, Defendant’s motion for dismissal on
this point is denied.

3. Self-Defense Privilege
The court turns to Defendant’s argument that Plaintiffs’
claims should be dismissed even if the statements at issue
are potentially defamatory because these statements are
protected by the common-law privilege of self-defense.
(Def.’s Mem. 22-25.) Defendant relies in part on a
Massachusetts case, contending “[t]he privilege of
self-defense includes the right to ‘brand the accusations as
false and calumnious’ and to ‘comment upon the motives
of the accuser.’ ” (Id. at 23 (quoting Conroy v. Fall River
Herald News Co., 306 Mass. 488, 28 N.E.2d 729, 730
(1940)).) Defendant also asserts, without citing any
authority, “[t]here is no requirement that, to avail oneself
of the self-defense privilege, the responsive statement be
truthful.” (Id. at 25.) The court concludes the state
substantive law governing Plaintiffs’ claims does not
recognize this privilege and, even if it were recognized,
the court at this stage could not find that it applies.
[30]

[31]

Neither California nor Florida recognize the
self-defense privilege. As the parties acknowledge,
California courts have rejected the notion of a privilege to
defame in self-defense. (Pls.’ Mem. 11; Def.’s Mem. 23
n.8.) See Finke v. Walt Disney Co., 110 Cal.App.4th
1210, 2 Cal.Rptr.3d 436, 459 (2003) (“California does not
recognize ‘self-help’ as an independent privilege.”),
review granted, 6 Cal.Rptr.3d 424, 79 P.3d 541 (2003),
review dismissed as settled, 19 Cal.Rptr.3d 828,99 P.3d 5
(2004).17 Similarly, while Florida recognizes several types
of conditional defensive privileges in the context of
defamation, self-defense is not one of them. See Nodar v.
Galbreath, 462 So.2d 803, 809–10 (Fla.1984)
(recognizing the privileges of mutuality of interest
between the speaker and the listener, protection of the
recipient’s interest, and statements to a political authority
regarding issues of public concern). Moreover, the court
is not persuaded by Defendant’s assertion that, because
Florida courts have never explicitly rejected the
self-defense privilege, it must be assumed the privilege
would be recognized in Florida. In the court’s view, the
absence of any indication that Florida courts would adopt
this privilege, especially when they have explicitly
adopted other common-law defamation privileges,
establishes no basis to assume the self-defense privilege
would be recognized in Florida. Cf. Klayman v. City
Pages, No. 5:13–cv–143–Oc–22PRL, 2015 WL 1546173,
at *17 n. 18 (M.D.Fla. Apr. 3, 2015) (declining to find
that the “libel-proof plaintiff” defamation defense exists
in Florida when the defendants failed to provide any
authority in support of that assertion).
[32]

The court recognizes that some jurisdictions do apply a
version of the conditional self-defense privilege, which
allows individuals, in certain circumstances, to publish
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defamatory responsive statements necessary to defend
their reputation. However, as recognized by the cases
Defendant himself cites, as well as the Restatement, such
a privilege does not permit a defendant to knowingly
publish false statements of fact. See Conroy, 28 N.E.2d at
730 (“[O]ne has a right in good faith to brand the
accusations as false and calumnious.” (emphasis added));
Shepherd v. Baer, 96 Md. 152, 53 A. 790, 791 (1902)
(explaining that an individual relying on the self-defense
privilege “cannot avail himself of the occasion to make
false charges of fact”); Restatement (Second) of Torts §
593 (conditional privilege may not be “abused”); id. § 600
(conditional privilege is abused if publisher “(a) knows
the matter to be false, or (b) acts in reckless disregard as
to its truth or falsity”). As explained in a treatise relied
upon by both Plaintiffs and Defendant, the self-defense
privilege permits the speaker to “call the accuser a liar,
but she or he may not include in the reply defamatory
matter that is irrelevant or that the speaker knows or
believes to be false. To do so is to abuse, and therefore
lose, the privilege.” Sack on Defamation § 9:2.1, at 9-11
(4th ed. 2010) (emphasis added).
*18 [33]Accordingly, even in jurisdictions recognizing this
conditional privilege, there is a clash with the applicable
motion to dismiss standard. At the motion to dismiss
stage, Plaintiffs’ allegations are presumed true, San
Gerónimo Caribe Project, Inc. 687 F.3d at 471, so
Defendant’s allegedly defamatory self-defense responses,
made through his agents, would necessarily be viewed as
knowingly false under these specific circumstances. This
alone would negate the good faith requirement regarding
the self-defense privilege at the motion to dismiss stage.18
See Lundquist v. Reusser, 7 Cal.4th 1193, 31 Cal.Rptr.2d
776, 875 P.2d 1279, 1291 (1994) (conditional privileges
which California does recognize are lost “if the person
making the statement was ... [m]otivated by hatred or
ill-will toward the plaintiff which induced the publication;
or ... [w]as without a good-faith belief in the truth of the
statement”); Thomas v. Tampa Bay Downs, Inc., 761
So.2d 401, 404 (Fla.Dist.Ct.App.2000) (explaining that an
essential element for conditional privileges which Florida
does recognize is “good faith”); see also Bank of Am.
Corp. v. Valladares, 141 So.3d 714, 718
(Fla.Dist.Ct.App.2014) (conditional privilege to report a
crime is lost “if the reporter acts maliciously, meaning the
reporter either knows the report is false or recklessly
disregards whether the report is false”), review granted,
168 So.3d 231 (Fla.2015). The court would thus be
constrained to infer that Defendant abused, and therefore
lost, the privilege. See Sack on Defamation § 9:1, at 9-2
(“In some situations, a speaker will not be held liable for
false defamatory statements because the freedom to speak
in protection of certain interests is deemed to be more

important than the ability to redress harm to reputation
that such speech may cause. But for the speaker to be
protected in such situations, the statement must be made
in good faith and for proper motives and the occasion
must not be otherwise ‘abused.’ ”); see also id. §§
9:3.1-9:3.2, at 9-41 to 9-50 (discussing the different types
of “malice” which courts find to be an abuse of
conditional privileges).19 Therefore, even if Florida and
California did recognize this privilege, Defendant would
not be able to invoke it at this stage to support his motion
to dismiss.

4. Incremental Harm as to November 20, 2014
Statement about Plaintiff Traitz
Defendant argues the defamation claim by Plaintiff Traitz
that stems from the November 20, 2014 Statement should
be dismissed because she has not suffered incremental
harm as a result of the statement. According to Defendant,
the allegedly defamatory portion of Singer’s statement is
no more damaging to Traitz’s reputation than the true
reporting of her criminal convictions.
[34] [35] [36]

The “incremental harm doctrine,” which some
courts have described as related to the “libel-proof
plaintiff doctrine,” see Thomas v. Tel. Publ’g Co., 929
A.2d 993, 1002 (N.H.2007); Stern v. Cosby, 645
F.Supp.2d 258, 270 (S.D.N.Y.2009), “measures the harm
‘inflicted by the challenged statements beyond the harm
imposed by the rest of the publication. If that harm is
determined to be nominal or nonexistent, the statements
are dismissed as not actionable.’ ” Masson v. New Yorker
Magazine, Inc., 960 F.2d 896, 898 (9th Cir.1992) (quoting
Herbert v. Lando, 781 F.2d 298, 311 (2d Cir.1986)); see
also Tel. Publ’g Co., 929 A.2d at 1002–03.20
*19 [37]Defendant has not provided any authority, and the
court has not found any, indicating that Florida (the
jurisdiction controlling resolution of Plaintiff Traitz’s
claims) recognizes this defense. Accordingly, just as the
court in Klayman, 2015 WL 1546173, at *17 n. 18,
refused to recognize the libel-proof plaintiff doctrine
under Florida law, this court, in the absence of any
indication to the contrary, cannot conclude the Florida
Supreme Court would adopt the incremental harm
doctrine. Cf. Masson, 960 F.2d at 899 (concluding that
“the incremental harm doctrine is not an element of
California libel law,” in part, “because the California
courts have never adopted it”); Noonan v. Staples, Inc.,
707 F.Supp.2d 85, 90 (D.Mass.2010) (“Since no court in
the Commonwealth has ever recognized the doctrine of
incremental harm, this Court refrains from doing so
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here.”). Even if Florida did recognize this doctrine, the
court would not conclude, especially at this stage of the
litigation, that the challenged portion of Singer’s
statement—asserting that Plaintiff Traitz fabricated the
sexual assault allegation—caused no more than nominal
harm beyond the reporting of her criminal convictions.
See, e.g., Church of Scientology Int’l v. Time Warner,
Inc., 932 F.Supp. 589, 594 (S.D.N.Y.1996) ( “[T]he
doctrine requires a court to measure the harm flowing
from the challenged statement as compared to the harm
flowing from the rest of the publication ... and the parties
have not yet conducted discovery on the issue of
damages.” (citation omitted)).

VI. CONCLUSION
For the reasons set forth above, Defendant’s motions to
dismiss (Dkt. Nos. 21, 22, and 23) are DENIED in their
entirety.
It is So Ordered.

All Citations
--- F.Supp.3d ----, 2015 WL 5923553

Footnotes
1

When the court granted leave for Plaintiffs to file the SAC, the court simultaneously afforded Defendant the opportunity
to “file a motion to dismiss which responds to the newly amended complaint, or which supplements the [motions to
dismiss] previously filed.” (Dkt. No. 46.) Defendant notified the court of his continued reliance on previously-filed
submissions. (Dkt No. 62, Def. Letter/request (non-motion).) Accordingly, the court evaluates Defendant’s
previously-filed motions to dismiss, and arguments in support thereof, in relation to Plaintiffs’ SAC.

2

The court’s factual summary includes an abbreviated version of those facts alleged by Plaintiffs. The court also makes
use of the full text versions of the allegedly defamatory statements. For three of those statements, the court utilizes full
text versions provided by Defendant as exhibits to his memorandum in support of his motions. (Dkt. No. 25, Decl. re:
Mem. Supp. Mot. to Dismiss, Exs. A, D, F.) Plaintiffs have not contested the accuracy of the full versions of these
statements provided by Defendant and the court considers them as “documents sufficiently referred to in the
complaint” and as “central to plaintiffs’ claims.” See Watterson v. Page, 987 F.2d 1, 3 (1st Cir.1993); see also Fudge v.
Penthouse Int’l, Ltd., 840 F.2d 1012, 1015 (1st Cir.1988) (affirming District Court’s decision, under similar
circumstances, to consider a copy of the article submitted by the defendant which had formed the basis of the
defamation action, as it was central to the plaintiff’s complaint). Additionally, the court uses the full text version of a
fourth statement provided by Plaintiffs as an exhibit to their motion for leave to file their SAC. (Dkt. No. 20, Pls.’ Mem.
Supp. re: Mot. for Leave to File Second Am. Compl., Ex. C.)

3

While Plaintiff Serignese is not specific as to how or where this allegation was disclosed (see SAC ¶ 50), Defendant
states that it was disclosed to the Huffington Post. (Dkt. No. 24, Def.’s Mem. Supp. Mots. to Dismiss (“Def.’s Mem.”) 5
(citing SAC ¶ 48).) Defendant has attached a document which he asserts to be the Huffington Post article in question.
(Decl. re: Mot. to Dismiss, Ex. C.) Plaintiff Serignese has not offered a conflicting explanation.

4

In the SAC, Plaintiffs describe two of the individuals who issued the statements as doing so while an “agent, authorized
representative, lawyer, servant, and/or employee” of Defendant and one as doing so while an “agent, authorized
representative, servant, and/or employee” of Defendant. (SAC ¶¶ 26, 29, 53.) As any distinctions among the meanings
of these terms are not material at this stage, throughout this opinion the court refers to these individuals as Defendant’s
“agents.”

5

The court will refer to these responsive statements, collectively, as the “Washington Post Statement.”

6

The parties have not provided the court with a copy of the original, uncorrected version of the November 22, 2014
Washington Post Online Article.

7

Defendant, in turn, has also provided the court with a copy of the correction notice issued with respect to the print
edition and dated December 12, 2014. (Dkt. No. 28, Decl. re: Opp. to Pls.’ Mot. for Leave to File Second Am. Compl.,
Ex. 1.) It reads in its entirety: “1A Nov. 23 Page One article about the allegations of sexual assault against Bill Cosby
misstated the timing of a statement of denial issued by an attorney for Cosby. The statement denying Tamara Green’s
allegations was issued by lawyer Walter M. Phillips Jr. when Green’s allegations first surfaced in 2005, not in the week
before the article was published.” (Id. at 2.)
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8

As mentioned, the correction notice issued with respect to the November 23, 2014 Washington Post Print Article,
provided by Defendant, is worded slightly differently than the correction notice for the November 22, 2014 Washington
Post Online Article used by Plaintiff. (See Dkt. 28, Decl. re: Opp. to Pls.’ Mot. for Leave to File Second Am. Compl., Ex.
1; Mem. re: Mot. to Am., Ex. C) The court generally limits its discussion to the correction with respect to the online
article, as that correction is treated as an attachment to the complaint, but recognizes both corrections make the same
operative point.

9

Plaintiffs also argue the court may not take judicial notice of the correction because Defendant is attempting to use it to
prove the truth of the matter asserted therein, i.e., that Phillips in fact provided his statement in 2005, not in 2014. See,
e.g., Kosilek v. Spencer, 889 F.Supp.2d 190, 215 n. 6 (D.Mass.2012), aff’d, 740 F.3d 733 (1st Cir.2014), rev’d en banc
on other grounds, 774 F.3d 63 (1st Cir.2014). The court is not taking judicial notice of the correction pursuant to Rule
201 of the Federal Rules of Evidence because Plaintiffs used it to support their motion to amend and relied on it in their
SAC, effectively attaching it to their complaint. Accordingly, this limitation (documents judicially noticed under Rule 201
may not be considered for the truth of the matter asserted) is a non-issue. See, e.g., Papadopoulos v. Amaker, No.
12–CV–3608 (DLI)(RLM), 2013 WL 3226757, at *1 n. 1 (E.D.N.Y. June 25, 2013).

10

The court notes that, if it were to consider both the online and print versions of the correction notices, the slightly
different wording between the two, which may well be innocuous, could arguably raise questions about the manner in
which the Washington Post came to include the Phillips statement in the article, further demonstrating the benefit in
allowing the parties to engage the discovery process to seek clarification of these factual issues; the need for fact
clarification is not a basis for dismissal at this stage.

11

California has adopted the Uniform Single Publication Act, codifying the single publication rule at Cal. Civ. Code §
3425.3. That section provides:
No person shall have more than one cause of action for damages for libel or slander or invasion of privacy or any
other tort founded upon any single publication or exhibition or utterance, such as any one issue of a newspaper or
book or magazine or any one presentation to an audience or any one broadcast over radio or television or any one
exhibition of a motion picture. Recovery in any action shall include all damages for any such tort suffered by the
plaintiff in all jurisdictions.

12

Relevant differences which may exist between California and Florida law regarding defamation are addressed as
applicable throughout this Discussion.

13

Defendant makes this argument as to the Newsweek Statement, the November 20, 2014 Statement, and the
November 21, 2014 Statement, but not as to the Washington Post Statement.

14

Defendant suggests California’s treatment of “predictable opinion” is similar to a “self-defense privilege.” One obvious
difference is that the phrase “predictable opinion” is used to describe a type of statement that is not defamatory
because it does not assert a fact capable of being proved true or false, while a self-defense privilege, in the defamation
context, generally prevents what may be a defamatory statement from being the basis for a defamation suit because of
a specific exception under state law.

15

Defendant’s contention that Plaintiff Traitz has offered no corroboration is, at least arguably, factually inaccurate
because of the multiplicity of similar claims, a fact acknowledged in Defendant’s statements of November 20th and
21st. The similar claims could be considered by a fact finder as a form of corroboration by a recognizably unique
pattern of conduct.

16

In the SAC, Plaintiffs specifically allege Defendant is liable for the statements given by his agents on the basis of
respondeat superior. (SAC ¶¶ 83, 94, 105.)

17

Defendant nonetheless asserts statements made in self-defense fall within the “predictable opinion” doctrine
recognized in California. This court, however, has already rejected Defendant’s predictable opinion arguments. See
Section V.C.1.a.ii., supra. Accordingly, his predictable opinion arguments fare no better here when linked to a
purported self-defense privilege.

18

Arguably, a self-defense privilege could protect a defendant who made a responsive good faith statement that later
turned out to be inaccurate. See Sack on Defamation § 9:1, at 9-3 & n.6.

19

The court notes that in some states, a defendant’s negligence in ascertaining the truth of a conditionally privileged
defamatory statement may constitute grounds for losing the privilege. See Sack on Defamation § 9:3.4, at 9-52 to 9-53.

WestlawNexf © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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Green v. Cosby, --- F.Supp.3d ---- (2015)

Under the Supreme Court’s decision in Gertz, 418 U.S. 323, 94 S.Ct. 2997, 41 L.Ed.2d 789, however, each state’s
defamation law must include an element of fault at least rising to negligence; therefore, “[e]stablishing the cause of
action would, ipso facto, establish defeasance of qualified privilege.” Sack on Defamation § 9:3.4, at 9-53. In any event,
the court need not delve further into the complications surrounding a self-defense privilege, the ways in which it may be
lost, and the tensions with the motion to dismiss standard, because neither California nor Florida recognizes the
self-defense privilege.
20

The libel-proof plaintiff doctrine, in contrast, looks to a plaintiff’s previously damaged reputation. See Tel. Publ’g Co.,
929 A.2d at 1002–04 (explaining the differences between the incremental harm and libel-proof plaintiff doctrines).
Under that doctrine, “when a plaintiff’s reputation is so diminished at the time of publication of the allegedly defamatory
material that only nominal damages at most could be awarded because the person’s reputation was not capable of
sustaining further harm, the plaintiff is deemed to be libel-proof as a matter of law and is not permitted to burden a
defendant with a trial.” Lamb v. Rizzo, 391 F.3d 1133, 1137 (10th Cir.2004) (internal citation omitted); see Tel. Publ’g
Co., 929 A.2d at 1005 (“To justify applying the doctrine, the evidence of record must show not only that the plaintiff
engaged in criminal or anti-social behavior in the past, but also that his activities were widely reported to the public.”
(internal citation omitted)). As Plaintiffs note, Defendant has only expressly requested dismissal pursuant to the
incremental harm doctrine, and not the separate libel-proof plaintiff doctrine. However, even if Defendant were pressing
both grounds for dismissal, his argument would fail because Florida has not adopted the libel-proof plaintiff doctrine,
see Klayman, 2015 WL 1546173, at *17 n. 18, and Defendant has not established that Traitz falls into the narrow
category of individuals with a sufficiently tarnished reputation such that a defamatory statement could not impair her
reputation, see Guccione v. Hustler Magazine, Inc., 800 F.2d 298, 303 (2d Cir.1986) (“The libel-proof plaintiff doctrine
is to be applied with caution ... since few plaintiffs will have so bad a reputation that they are not entitled to obtain
redress for defamatory statements.” (citation omitted)); Church of Scientology Int’l v. Time Warner, Inc., 932 F.Supp.
589, 594 (S.D.N.Y.1996) (“Dismissal based on the libel-proof plaintiff doctrine is not appropriate at this stage of the
litigation, because it requires the Court to make factual findings regarding plaintiff’s reputation for a particular trait.”).

End of Document
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United States District Court
Southern District of New York
Virginia L. Giuffre,
Plaintiff,

Case No.: 15-cv-07433-RWS

v.
Ghislaine Maxwell,
Defendant.
________________________________/
PLAINTIFF’S MOTION FOR LEAVE TO BRING PERSONAL ELECTRONIC
DEVICES AND GENERAL PURPOSE COMPUTING DEVICES INTO THE
COURTHOUSE FOR THE JANUARY 14, 2016 HEARING
Plaintiff, by and through undersigned counsel, hereby moves this Court for an Order
granting Plaintiff’s counsel leave to bring Personal Electronic Devices and General Purpose
Computing Device into the Courthouse for the hearing currently scheduled for January 14, 2016,
in the above-styled case.
Plaintiff respectfully requests that this Court allow attorney Sigrid McCawley to bring
with her to the Courthouse on January 14, 2016, a Personal Electronic Device and a General
Purpose Computing Device. Plaintiff has attached a proposed order as Exhibit A hereto. See
Exhibit A, Proposed Order Granting Plaintiff’s Motion for Leave to Bring Personal Electronic
Device and General Purpose Computing Devices to the Courthouse for the January 14, 2016
hearing. Plaintiff will comply with the obligations and restrictions imposed pursuant to Standing
Order M10-468, as Revised.
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Dated: January 11, 2016
Respectfully Submitted,
BOIES, SCHILLER & FLEXNER LLP
By: /s/ Sigrid McCawley
Sigrid McCawley (Pro Hac Vice)
Boies, Schiller & Flexner LLP
401 E. Las Olas Blvd., Suite 1200
Ft. Lauderdale, FL 33301
(954) 356-0011
David Boies
Boies, Schiller & Flexner LLP
333 Main Street
Armonk, NY 10504
Ellen Brockman
Boies, Schiller & Flexner LLP
575 Lexington Ave
New York, New York 10022
(212) 446-2300
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on January 11, 2016, I electronically filed the foregoing document
with the Clerk of Court by using the CM/ECF system. I also certify that the foregoing document is
being served this day on the individuals identified below via transmission of Notices of Electronic
Filing generated by CM/ECF.

Laura A. Menninger, Esq.
HADDON, MORGAN & FOREMAN, P.C.
150 East 10th Avenue
Denver, Colorado 80203
Tel: (303) 831-7364
Fax: (303) 832-2628
Email: lmenninger@hmflaw.com
/s/ Sigrid S. McCawley
Sigrid S. McCawley
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

USDCSDNY
DOCUMENT
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FILED
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DOC#:
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L. GUIFFRE,

I

DATEFILED:I VJ()

I
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Plaintiff,
15 Civ.
- against

7433

OPINION

GHISLAINE MAXWELL,
Defendant.
-----------------x

----------------------

APPEARANCES:

Counsel

for

Plaintiffs

BOEIS, SCHILLER & FLEXNER LLP
401 East Las Olas Boulevard,
Suite
Fort Lauderdale,
FL 33301
By:
Sigrid
S. Mccawley,
Esq.

Counsel

for

Defendants

HADDON, MORGANAND FOREMAN, P.C.
150 East Tenth Avenue
Denver,
CO 80203
By: Laura A. Menninger,
Esq.
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
--------------------------------------------------X

PLAINTIFF,
V.
GHISLAINE MAXWELL,
DEFENDANT.

--------------------------------------------------X

...............................................

VIRGINIA L. GIUFFRE,

DEFENDANT’S NOTICE OF
SUPPLEMENTAL AUTHORITY
15-cv-07433-RWS

In further support of her Motion to Dismiss the Complaint, Defendant Ghislaine
Maxwell, through her attorney Laura A. Menninger of the law firm Haddon, Morgan and
Foreman, P.C., hereby respectfully submits the recent decision in Hill v. Cosby, 15 cv 1658
(W.D. Pa. January 21, 2016).
In Hill v. Cosby, the court dismissed, with prejudice, what it found to be a “very detailed
and complete Complaint1” alleging, among other things, that Cosby defamed an alleged sexual
assault victim by issuing statements to the press describing the allegations against him as
“unsubstantiated, fantastical stories…[that] have escalated far past the point of absurdity.” (Ex.
A at 8).

Citing Gertz v. Robert Welch, Inc., 418 U.S. 323, 339 (1974), the court held that “[t]his

sort of purely opnionated speech…is protected and not actionable as defamatory speech.” Id. In
dismissing the case, the court further noted that Cosby’s public denial of the claims against him
was a “legal position” that does not “lead to an inference that Plaintiff is a ‘liar and an
extortionist.’” Id. at 8, 12.

1

In fact, the full text of each allegedly defamatory statement was set forth in the
Complaint. (Ex. A at 8).

Case 1:15-cv-07433-RWS Document 29 Filed 01/22/16 Page 2 of 2

The facts and arguments set forth in Hill v. Cosby are analogous to those here, and thus
this newly issued decision is relevant to the arguments advanced by Ms. Maxwell in support of
her Motion to Dismiss. Ms. Maxwell therefore respectfully requests that the Court take notice of
this supplemental authority.

Dated: January 22, 2016.
Respectfully submitted,

s/ Laura A. Menninger
Laura A. Menninger (LM-1374)
HADDON, MORGAN AND FOREMAN, P.C.
150 East 10th Avenue
Denver, CO 80203
Phone: 303.831.7364
Fax:
303.832.2628
lmenninger@hmflaw.com
Attorney for Ghislaine Maxwell

CERTIFICATE OF SERVICE
I certify that on January 22, 2016, I electronically filed this Notice of Supplemental
Authority with the Clerk of Court using the CM/ECF system which will send notification to the
following:
Sigrid S. McCawley
BOIES, SCHILLER & FLEXNER, LLP
401 East Las Olas Boulevard, Ste. 1200
Ft. Lauderdale, FL 33301
smccawley@bsfllp.com
s/ Brenda Rodriguez
Brenda Rodriguez
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF PENNSYLVANIA
RENITA HILL,
Plaintiff,

15cv1658
ELECTRONICALLY FILED

v.
WILLIAM HENRY COSBY, JR., an
individual also known as BILL COSBY,
Defendant.

MEMORANDUM OPINION
The very detailed and complete Complaint in this case alleges that by making or causing
to be made three very discreet statements: (1) Defendant defamed Plaintiff, (2) Defendant cast
Plaintiff in a false light, and (3) Defendant intentionally inflicted emotional distress upon
Plaintiff.1 Presently before the Court is a Motion to Dismiss and Brief in Support filed by
Defendant alleging that no justiciable claim or controversy exists. Doc. nos. 3, 4. Plaintiff filed
a Response and Brief in Opposition to the Motion to Dismiss. Doc. nos. 7, 11. Defendant filed a
Reply Brief. Doc. no. 18. The matter is now ripe for adjudication. For the reasons set forth
herein, the Court will grant the Motion to Dismiss the Complaint.

I. Standard of Review - Rule 12(b)(6)
I. Standard of Review - Rule 12(b)(6)
Under Rule 12(b)(6), a Complaint must be dismissed for “failure to state a claim upon
which relief can be granted.” Detailed factual pleading is not required – Rule 8(a)(2) calls for a
1

This case was removed to this Court by Defendant. Plaintiff originally filed her lawsuit in the Court of
Common Pleas of Allegheny County, Pennsylvania (case no. GD-15-18156). Plaintiff did not challenge
the removal. This Court has jurisdiction over this matter pursuant to 28 U.S.C. § 1332(a).

bñÜáÄáí=^=
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“short and plain statement of the claim showing that the pleader is entitled to relief” – but a
Complaint must set forth sufficient factual allegations that, taken as true, set forth a plausible
claim for relief. Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009). The plausibility standard does not
require a showing of probability that a claim has merit, Bell Atlantic Corp. v. Twombly, 550 U.S.
544, 556 (2007), but it does require that a pleading show “more than a sheer possibility that a
defendant has acted unlawfully.” Iqbal, 556 U.S. at 678. Determining the plausibility of an
alleged claim is “a context-specific task that requires the reviewing court to draw on its judicial
experience and common sense.” Id. at 679
Building upon the landmark United States Supreme Court decisions in Twombly and
Iqbal, the United States Court of Appeals for the Third Circuit explained that a District Court
must undertake the following three steps to determine the sufficiency of a Complaint:
First, the court must take note of the elements a plaintiff must plead to state a
claim. Second, the court should identify allegations that, because they are no
more than conclusions, are not entitled to the assumption of truth. Finally, where
there are well-pleaded factual allegations, a court should assume their veracity
and then determine whether they plausibly give rise to an entitlement for relief.
Connelly v. Steel Valley Sch. Dist., 706 F.3d 209, 212 (3d Cir. 2013) (citation omitted).
The third step requires this Court to consider the specific nature of the claims presented
and to determine whether the facts pled to substantiate the claims are sufficient to show a
“plausible claim for relief.” Covington v. Int’l Ass’n of Approved Basketball Officials, 710 F.3d
114, 118 (3d Cir. 2013); see also Santiago v. Warminster Twp., 629 F.3d 121, 130 (3d Cir. 2010)
(“[W]here there are well-pleaded factual allegations, the court should assume their veracity and
then determine whether they plausibly give rise to an entitlement for relief.”).
When adjudicating a motion to dismiss for failure to state a claim, the Court must view
all of the allegations and facts in the complaint in the light most favorable to the plaintiff, and
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must grant the plaintiff the benefit of all reasonable inferences that can be derived therefrom.
Kanter v. Barella, 489 F.3d 170, 177 (3d Cir. 2007) (quoting Evancho v. Fisher, 423 F.3d 347,
350 (3d Cir. 2005)). However, the Court need not accept inferences or conclusory allegations
that are unsupported by the facts set forth in the complaint. See Reuben v. U.S. Airways, Inc.,
500 F. App’x 103, 104 (3d Cir. 2012) (quoting Iqbal, 556 U.S. at 678); Fowler v. UPMC
Shadyside, 578 F.3d 203, 210-11 (3d Cir. 2009) (stating that District Courts “must accept all of
the Complaint’s well-pleaded facts as true, but may disregard any legal conclusions”). “While
legal conclusions can provide the framework of a Complaint, they must be supported by factual
allegations.” Iqbal, 556 U.S. at 664.
This Court may not dismiss a Complaint merely because it appears unlikely or
improbable that Plaintiff can prove the facts alleged or will ultimately prevail on the merits.
Twombly, 550 U.S. at 563 n.8. Instead, this Court must ask whether the facts alleged raise a
reasonable expectation that discovery will reveal evidence of the necessary elements. Id. at 556.
Generally speaking, a Complaint that provides adequate facts to establish “how, when, and
where” will survive a Motion to Dismiss. Fowler, 578 F.3d at 212.
In short, a Motion to Dismiss should be granted if a party fails to allege facts, which
could, if established at trial, entitle him/her to relief. Twombly, 550 U.S. at 563 n.8.

II.

Discussion
As noted above, Plaintiff’s Complaint alleges three causes of action against Defendant:

(1) defamation, (2) false light, and (3) intentional infliction of emotional distress. Defendant
argues that each of these three claims must be dismissed because the claims are legally
unsustainable and/or are legally insufficient. Each claim will be addressed, seriatim.
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A.

Defamation
1.

Pennsylvania Law

Under Pennsylvania law – the law applicable to this case2 – a plaintiff must eventually
prove the following seven elements to state a claim for defamation: (1) the defamatory character
of the communication; (2) its publication by the defendant; (3) its application to the plaintiff; (4)
the understanding by the recipient of its defamatory meaning; (5) the understanding by the
recipient of it as intended to be applied to the plaintiff; (6) special harm resulting to the plaintiff
from its publication; and (7) abuse of a conditionally privileged occasion. 42 Pa.C.S.A. § 8343.
There is ample case law emanating from Pennsylvania state courts, as well as the United States
District Courts, applying Pennsylvania substantive law which defines these elements. A brief
summary of a portion of that body of law follows.
In an action for defamation, it is the Court’s duty to make the threshold determination
whether the challenged statements are capable of a defamatory meaning. Thomas Merton Center
v. Rockwell International Corp., 442 A.2d 213 (Pa. 1981), cert. den., 457 U.S. 1134 (1982);
Byars v. School Dist. of Phila., 942 F.Supp.2d 552 (Pa. E.D. 2013) (“Whether a statement is
capable of a defamatory meaning is a question of law for the court.”). If the communication
could be understood as defamatory, then it is for the jury to determine whether it was so
understood by the recipient. Agriss Roadway Exp., Inc., 483 A.2d 456 (Pa. Super. 1984).
For purposes of the threshold determination whether a communication could be
understood as defamatory, it is not necessary for the communication actually to have caused
harm to a plaintiff’s reputation; defamatory character depends on the general tendency of the

2

The parties agree, as does this Court, that Pennsylvania substantive law applies to the claims asserted in
this case. Pennsylvania has a substantial interest in this litigation as Plaintiff was (and is) domiciled in
Pennsylvania at the time the allegedly defamatory communications were published, and thus Plaintiff has
a reputational interest to protect in that forum.
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words to have such an effect. Id., citing Corabi v. Curtis Publishing Co., 273 A.2d 899 (Pa.
1971); Miller v. Hubbard, 207 A.2d 913 (Pa. Super. 1965); Restatement, supra, § 559 Comment
d. However, it is not sufficient for the words to merely embarrass or annoy the plaintiff.
Beckman v. Dunn, 419 A.2d 583 (Pa. Super. 1980). A communication is defamatory if it tends
to blacken a person’s reputation or expose that person to public hatred, contempt, or ridicule, or
injure the person in her business or profession. Livingston v. Murray, 612 A.2d 443, 447 (Pa.
Super. 1992), alloc. den., 617 A.2d 1275 (Pa. 1992). Defamatory communications tend to lower
a person in the estimation of the community, deter third persons from associating with him or
her, or adversely affect the person’s fitness for the proper conduct of his or her lawful business or
profession. Id.
A plaintiff claiming defamation need not be specifically named in the communication, if
the plaintiff is pointed to by description or circumstances tending to identify him or her.
Cosgrove Studio & Camera Shop, Inc. v. Pane, 182 A.2d 751, 753 (Pa. 1962). The test is
“whether the defamatory communication may reasonably be understood as referring to the
plaintiff.” Zerpol Corp. v. DMP Corp., 561 F.Supp. 404, 410 (E.D. Pa. 1983) (citing Farrell v.
Triangle Publ’ns, Inc., 159 A.2d 734 (Pa. 1960)).
The Pennsylvania Superior Court further explained in Dougherty v. Boyerton Times, 547
A.2d 778 (Pa. Super. 1988):
The nature of the audience is a critical factor in determining whether a
statement is capable of defamatory meaning. . . . Injury to reputation is
judged by the reaction of other persons in the community and not by the
party’s self-estimation. Rybas v. Wapner, 311 Pa.Super. 50, 457 A.2d 108
(1983). Specifically, a communication is defamatory if it “ascribes to
another conduct, character or a condition that would adversely affect his
fitness for the proper conduct of his lawful business, trade or profession.”
Baker v. Lafayette College, 350 Pa.Super. 68, 76, 504 A.2d 247, 251
(1986) quoting Thomas Merton Center, supra, 422 A.2d at 216.
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Id. at 783.
Pennsylvania case law also has concluded that only statements of fact can afford a basis
for a defamation action. Expressions of opinion cannot. Statements of fact and opinion
intermingled can give rise to a claim based on the factual portions of the statement. See
Dougherty, 547 A.2d at 782–83 (1988) and Restatement (Second) of Torts, § 556.
Whether a particular statement constitutes a fact or an opinion is a question of law for the
trial court to determine. Veno v. Meredith, 515 A.2d 571, 575 (Pa. Super. 1986) citing Braig v.
Field Communications, 456 A.2d 1366, 1372 (Pa. Super. 1983), cert. den., 466 U.S. 970 (1984).
In Braig, the Superior Court of Pennsylvania adopted Section 566 of the Restatement (Second)
of Torts, entitled Expression of Opinion, which provides as follows:
A defamatory communication may consist of a statement in the form of an
opinion, but a statement of this nature is actionable only if it implies the
allegation of undisclosed defamatory facts as the basis for the opinion.
Comment (b) to § 566 of the Restatement explains the two types of expressions of opinion:
(1) The pure type - which “occurs when the maker of the comment states
the facts on which he bases his opinion of the plaintiff and then expresses
a comment as to the plaintiff's conduct, qualifications or character.”
(2) The mixed type - which “while an opinion in form or context, is
apparently based on facts regarding the plaintiff or his conduct that have
not been stated by the defendant or assumed to exist by the parties to the
communication. Here the expression of opinion gives rise to the inference
that there are undisclosed facts that justify the forming of the opinion
expressed by the defendant.”
Restatement (Second) of Torts, § 566, comment (b). Comment (c) of § 566 explains the
constitutional significance of the distinction explained in comment (b):
A simple expression of opinion based on disclosed or assumed
nondefamatory facts is not itself sufficient for an action of defamation, no
matter how unjustified and unreasonable the opinion may be or how
derogatory it is. But an expression of opinion that is not based on
disclosed or assumed facts and therefore implies that there are undisclosed
6
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facts on which the opinion is based, is treated differently. The difference
lies in the effect upon the recipient of the communication. In the first
case, the communication itself indicates to him that there is no defamatory
factual statement. In the second, it does not, and if the recipient draws the
reasonable conclusion that the derogatory opinion expressed in the
comment must have been based on undisclosed defamatory facts, the
defendant is subject to liability. The defendant cannot insist that the
undisclosed facts were not defamatory but that he unreasonably formed
the derogatory opinion from them. This is like the case of a
communication subject to more than one meaning. As stated in § 563, the
meaning of a communication is that which the recipient correctly, or
mistakenly but reasonably, understands that it was intended to express.
Restatement (Second) of Torts, § 566, comment (c).
Thus, the trial court must determine whether the challenged statement is an opinion or a
fact. If the challenged statement is an opinion, it is actionable only if it “may reasonably be
understood to imply the existence of undisclosed defamatory facts justifying the opinion.” Veno,
515 A.2d at 575, quoting Beckman, 419 A.2d at 587, citing Restatement (Second) of Torts, §
566.
With these principles in mind, the Court proceeds to examine the three challenged
statements set forth in the instant case.
2.

Plaintiff’s Allegations Related to Defamation

Turning to the detailed and specific facts alleged by Plaintiff, her Complaint first notes
that Plaintiff gave an interview with a reporter from KDKA on November 20, 2014 wherein she
accused Defendant of sexual abuse and rape (doc. no. 1-3, ¶ 38). Plaintiff asserts that as a result
of this interview, three separate communications (either made by Defendant, or on Defendant’s
behalf) led to her defamation claim.
The “Martin Singer Statement” is the first of the three communications which Plaintiff
alleges is defamatory. In it, Plaintiff alleges that a day or two after she gave her interview, the
Washington Post published a response whereby “[Defendant], aided by his attorney, Martin
7
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Singer, issued [a] statement . . .” which set forth, in relevant part, that “. . . new, never-beforeheard claims from women[,] who have come forward in the past two weeks with unsubstantiated,
fantastical stories . . . have escalated far past the point of absurdity. These brand new claims
about alleged decades-old events are becoming increasingly ridiculous . . . . [I]t makes no sense
that not one of these new women who just came forward for the first time ever asserted a legal
claim back at the time they allege they had been sexually assaulted.” The remainder of the
Martin Singer Statement chastises “the media” for failing to corroborate the new
“unsubstantiated stories” before publishing their accounts.3
Second, with respect to the “Florida Today Statement,” Plaintiff alleges that the same day
the Martin Singer Statement was released, Defendant himself was interviewed by Florida Today,
and during that interview he declined to respond to the “innuendos” that had been made about
him and stated that “[p]eople should fact-check”.4
Third, with respect to the “Camille Cosby Statement,” Plaintiff alleges that on December
15, 2014, a letter written by Defendant’s wife, Camille Cosby, was published by the Washington
Post on Defendant’s behalf alleging that the news media failed to “vet” her husband’s accusers
(of which Plaintiff was one) before publishing or airing the accusers’ stories.5
3.

Analysis

Defendant’s Brief in Support of its Motion to Dismiss contends that none of the three
statements are actionable as defamation. Doc. no. 4, p. 8. Plaintiff’s Brief in Opposition to
Motion to Dismiss contends that the sum of the three statements “share a common thread of
relying on undisclosed, defamatory facts to support the assertions each statement makes.” Doc.
no. 11, p. 7. Plaintiff contends that “[i]f it is reasonable to infer from the statements that
3

The full text of the Martin Singer Statement is set forth in the Complaint at doc. no. 1-3, ¶ 38.
The full text of the Florida Today Statement is set forth in the Complaint at doc. no. 1-3, ¶ 41.
5
The full text of the Camille Cosby Statement is set forth in the Complaint at doc. no. 1-3, ¶ 42.
4
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Defendant was actively and knowingly calling Plaintiff a liar and an extortionist, than [sic] the
statements are capable of defamatory meaning.” Id.
After careful consideration of each of the three statements set forth in the Complaint, and
after considering the arguments advanced by each party to this lawsuit as to how those
statements could or could not be defamatory under Pennsylvania law, this Court finds that none
of the three statements are defamatory.
a.

The Martin Singer Statement

The Martin Singer Statement is a pure opinion. Per Plaintiff’s Complaint, the Martin
Singer Statement was made “in response” to Plaintiff’s interview wherein she accused Defendant
of sexually abusing and raping her. Doc. no. 1-3, ¶ 38. This statement suggests that “new”
claims asserted by “new” women – which presumably included Plaintiff’s allegations of sexual
abuse and rape – escalated beyond “the point of absurdity.” Id. Simply put, taking all well pled
facts as true, and viewed in the light most favorable to Plaintiff, the Martin Singer Statement
describes the Plaintiff’s and other women’s allegations against Defendant as “beyond absurd”
and labels their accounts of past events as “unsubstantiated, fantastical stories.”
The entire Martin Singer Statement (as quoted in Plaintiff’s Complaint) is an opinionated
statement; but, it is not one which implies or alleges that undisclosed, defamatory facts serve as
the basis for the opinion. It was a statement, made by Defendant’s attorney, in response to
serious allegations concerning Defendant’s alleged criminal behavior. As noted above, in
Pennsylvania, an opinion cannot be defamatory unless it “may reasonably be understood to
imply the existence of undisclosed defamatory facts justifying the opinion.” Remick v. Manfredy,
238 F.3d 248, 261 (3d Cir. 2001).

9
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Any attorney for any defendant must advance a position contrary to that of the plaintiff.
Here, Plaintiff publicly claimed she was sexually abused and raped by Defendant – which is her
position; and Defendant, through his attorney, publicly denied those claims by saying the
“claims” are unsubstantiated and absurd – which is his legal position. This sort of purely
opinionated speech articulated by Defendant’s attorney is protected and not actionable as
defamatory speech. See Gertz v. Robert Welch, Inc., 418 U.S. 323, 339 (1974) (“Under the First
Amendment there is no such thing as a false idea. However pernicious an opinion may seem, we
depend for its correction not on the conscience of judges and juries but on the competition of
other ideas. But there is no constitutional value in false statements of fact.”). This Court does
not find the Martin Singer Statement includes language which implies the existence of
undisclosed defamatory facts about Plaintiff. As such, this Court considers the Martin Singer
Statement to be purely an opinion proffered by an attorney who, while actively engaged in the
zealous representation of his client, did not cross the line and defame the Plaintiff. Accordingly,
the Court finds that the Martin Singer Statement fails to support Plaintiff’s claim for defamation.
b.

The Florida Today Statement

Next, turning to the Florida Today Statement, this Court also finds that this statement
likewise is not defamatory. In this statement, Defendant refuses to respond to “innuendos” and
invites “people” to “fact-check.” Doc. no. 1-3, ¶ 41. Although Pennsylvania case law is clear
that a plaintiff claiming defamation need not be specifically named in the defamatory statement,
the Florida Today Statement fails to even generally refer to the group of women who publicly
asserted their allegations of sexual misconduct against Defendant.
However, viewing this statement in a light most favorable to Plaintiff, given the timing of
this statement, the Court will assume, arguendo, that Defendant was referring to Plaintiff’s and
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other women’s accusations as “innuendos,” and was encouraging the public to “fact-check” the
claims of these women. This is a far cry from labelling Plaintiff (and the other women who have
made similar public assertions) as liars or extortionists.
Pennsylvania law requires that Defendant’s words have the general tendency to cause
harm to Plaintiff’s reputation. It is not sufficient if the words are merely embarrassing or
annoying to Plaintiff. The words uttered by Defendant, and made public in his Florida Today
Statement, which invite the public to conduct its own investigation and draw its own conclusions
about the “innuendos,” i.e., the alleged sexual misconduct of Defendant, do not have the general
tendency to cause harm to anyone’s reputation and, thus, do not rise to the level of defamatory
comments.
c.

The Camille Cosby Statement

Finally, the Camille Cosby Statement fails to meet Pennsylvania’s legal requirements
necessary to assert a claim for defamation. The majority of this statement expresses the
speaker’s opinion that the media outlets violated their own code of journalistic integrity by
publishing Plaintiff’s (and the other women’s) accounts of the alleged sexual abuse without
“vetting” these accusers. This statement targets the media as much, and arguably more so, than
the accusers, by claiming that the media failed to properly source or “vet” Plaintiff’s and the
other women’s stories before publishing them. The accusation made by Camille Cosby appears
to target the media for failing to get a second source before printing Plaintiff’s, and/or other
women’s very serious accusations regarding Defendant.6

Even assuming that the “vetting” referred to Plaintiff herself, and not Plaintiff’s “story,” the Camille
Cosby Statement suggests that the media did not do its job of investigating Plaintiff prior to publishing
Plaintiff’s account of the alleged sexual abuse. Even construed in a light most favorable to Plaintiff, the
Camille Cosby Statement does not infer that there is some undisclosed fact or facts about this specific
Plaintiff which Camille Cosby herself knew. Moreover, although Plaintiff has pled that Camille Cosby
was Defendant’s business manager, and claims that Camille Cosby’s statements could be attributable to
6
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In addition, the timing of this statement is further removed from the timing of Plaintiff’s
own accusations. This Court does not find that this Statement could be read to infer that Plaintiff
is a liar or an extortionist and it does not possess the general tendency to cause harm to Plaintiff’s
reputation. Thus, this Statement fails to support a claim for defamation.
d.

All Three Statements Together

Finally, Plaintiff’s Brief in Opposition to the Motion to Dismiss contends that the sum of
the three statements “share a common thread of relying on undisclosed, defamatory facts to
support the assertions each statement makes.” Plaintiff contends that “[i]f it is reasonable to
infer from the statements that Defendant was actively and knowingly calling Plaintiff a liar and
an extortionist, than [sic] the statements are capable of defamatory meaning.” Doc. no. 11, p. 7.
Even considering these three statements together as a combined, single statement, this newly
“conjoined” statement does not lead to an inference that Plaintiff is a “liar and an extortionist.”
Accordingly, Defendant’s Motion to Dismiss Plaintiff’s claim for defamation will be granted.
B.

False Light

Under Pennsylvania law, a claim for false light is one of four torts which can support a
claim for invasion of privacy. Santillo v. Reed, 634 A.2d 264 (Pa. Super. 1993). To establish a
false light invasion of privacy claim, Pennsylvania law requires a plaintiff to show that a highly
offensive false statement was publicized by a defendant with knowledge or in reckless disregard
of the falsity. Id., citing, Neish v. Beaver Newspapers, Inc., 581 A.2d 619, 624 (Pa. Super.
1990), alloc. den., 593 A.2d 421 (Pa. 1991).

Defendant, this is a legal conclusion which Plaintiff draws with no factual support. Thus, even if the
Camille Cosby Statement could be read to infer that Camille Cosby had undisclosed defamatory facts
related to this specific Plaintiff, the Court has no basis upon which it can legally conclude that this
Statement can be attributed to Defendant or was authorized by him.
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Pennsylvania Courts have relied upon the Restatement (Second) of Torts § 652E for
distinguishing a false light claim from a defamation claim. Comment “b.” to this Section of the
Restatement reads as follows:
b. Relation to defamation. The interest protected by this Section is
the interest of the individual in not being made to appear before the public
in an objectionable false light or false position, or in other words,
otherwise than as he is. In many cases to which the rule stated here
applies, the publicity given to the plaintiff is defamatory, so that he would
have an action for libel or slander under the rules stated in Chapter 24. In
such a case the action for invasion of privacy will afford an alternative or
additional remedy, and the plaintiff can proceed upon either theory, or
both, although he can have but one recovery for a single instance of
publicity.
It is not, however, necessary to the action for invasion of privacy
that the plaintiff be defamed. It is enough that he is given unreasonable
and highly objectionable publicity that attributes to him characteristics,
conduct or beliefs that are false, and so is placed before the public in a
false position. When this is the case and the matter attributed to the
plaintiff is not defamatory, the rule here stated affords a different remedy,
not available in an action for defamation.
Restatement (Second) of Torts § 652E, comment b. Comment “c.” defines the term
“highly offensive” in this manner:
c. Highly offensive to a reasonable person. The rule stated in this
Section applies only when the publicity given to the plaintiff has placed
him in a false light before the public, of a kind that would be highly
offensive to a reasonable person. In other words, it applies only when the
defendant knows that the plaintiff, as a reasonable man, would be justified
in the eyes of the community in feeling seriously offended and aggrieved
by the publicity. Complete and perfect accuracy in published reports
concerning any individual is seldom attainable by any reasonable effort,
and most minor errors, such as a wrong address for his home, or a mistake
in the date when he entered his employment or similar unimportant details
of his career, would not in the absence of special circumstances give any
serious offense to a reasonable person. The plaintiff's privacy is not
invaded when the unimportant false statements are made, even when they
are made deliberately. It is only when there is such a major
misrepresentation of his character, history, activities or beliefs that serious
offense may reasonably be expected to be taken by a reasonable man in
his position, that there is a cause of action for invasion of privacy.
13
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Restatement (Second) of Torts § 652E, comment c.
In the instant case, none of the three statements described above can be said to be “highly
offensive” as that term is defined. Plaintiff’s Complaint asserts that the three statements were
“highly offensive” (see doc. no. 1-3, ¶ 58), but this is a legal conclusion. The Complaint is
otherwise devoid of any facts which support Plaintiff’s legal conclusion that the three statements
are “highly offensive.”
Moreover, none of the three statements specifically malign Plaintiff individually. Even if
Plaintiff need not be specifically named in the statement which forms the basis for a false light
claim (as is true for a defamation claim) in order to prove that the statement cast her in a false
light, Plaintiff must still show that the conduct was “highly offensive” to her, as a reasonable
person. None of the three statements provide a factual basis upon which this Court could find
that “serious offense” could reasonably have been expected to be taken by a reasonable person in
Plaintiff’s position. As such, Plaintiff’s allegations set forth in her Complaint fall short of
providing a basis for her claim for false light, and thus, the Motion to Dismiss Plaintiff’s false
light claim will be granted.
C. Intentional Infliction of Emotional Distress
The Superior Court of Pennsylvania in Britt v. Chestnut Hill Coll. held as follows:
Intentional infliction of emotional distress is defined in the Restatement
(Second) of Torts as follows:
One who by extreme and outrageous conduct intentionally or
recklessly causes severe emotional distress to another is subject to
liability for such emotional distress, and if bodily harm to the other
results from it, for such bodily harm.
Restatement (Second) of Torts, § 46(1).
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In addition to requiring that a plaintiff establish that the conduct
complained of was outrageous, the Pennsylvania Supreme Court has
required that the plaintiff present competent medical evidence to support
the claim. In Kazatsky v. King David Memorial Park, 515 Pa. 183, 527
A.2d 988 (1987), our supreme court affirmed this court’s order sustaining
a compulsory nonsuit for a claim of intentional infliction of emotional
distress. Initially, the court noted that while it had previously
acknowledged Section 46, it had never “had occasion to specifically adopt
section 46 as the law in Pennsylvania”. Id. With that in mind, the court
ultimately held that “if section 46 of the Restatement is to be accepted in
this Commonwealth, at the very least, existence of the alleged emotional
distress must be supported by competent medical evidence.” Kazatsky,
515 Pa. at 197, 527 A.2d at 988 (1987). Applying that standard to the
facts before it, the supreme court sustained the compulsory nonsuit
because the record revealed that neither appellant had sought medical
treatment and that they failed to support their claim with competent
medical evidence.
Britt, 632 A.2d 557, 561 (Pa. Super. 1993). The Supreme Court of Pennsylvania has held that in
order to sustain a claim for intentional infliction of emotional distress, a plaintiff must allege that
the defendant “has acted with intent which is tortious or even criminal, or that he had intended to
inflict emotional distress, or even that his conduct has been characterized by ‘malice,’ or a
degree of aggravation that would entitle the plaintiff to punitive damages for another tort.” Hoy
v. Angelone, 720 A.2d 745 (Pa. 1998).
Turning to the facts of this case, Plaintiff’s claim for intentional infliction of emotional
distress (“IIED”) turns on the alleged facts that Defendant drugged her, sexually abused and
raped her, and then called her a “liar and extortionist” after she publicly disclosed what he had
allegedly done to her. Doc. no. 1-3, ¶¶ 65-66. The three statements referenced in the
Complaint, only one of which was uttered by Defendant himself, form the basis of her IIED
claim. Two of these statements – the Martin Singer Statement and the Camille Cosby Statement
– were not made by Defendant, the alleged attacker. Even assuming those two statements could
be attributable to Defendant, through his agents – his attorney and wife – these three statements
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would have to expressly and/or impliedly deny that Defendant sexually abused and raped
Plaintiff.
While none of the three statements go so far as to expressly deny that Defendant sexually
abused and raped Plaintiff, read in a light most favorable to Plaintiff, this Court will consider
whether they impliedly deny that Defendant did so. Assuming, arguendo, that the statements
deny Defendant sexually abused and raped Plaintiff, the question next becomes whether that
language so outrageous, atrocious, and contemptable that those statements could give rise to an
IIED claim. The Court finds that the language does not rise to the level of outrage necessary to
sustain an IIED claim under Pennsylvania law.
In addition, the Court notes – as do both Plaintiff and Defendant in their respective briefs
– that no Pennsylvania case law exists upholding an IIED claim which has been predicated upon
defamatory language. See doc. no. 4, p. 14 and doc. no. 11, p. 14. Plaintiff argues that simply
because Pennsylvania has not yet allowed such a cause of action, it has not prohibited one either.
Doc. no. 11, p. 14. This Court takes no position on what Pennsylvania Courts may or may
choose not do with respect to any future IIED claim predicated on an alleged defamatory
statement(s). However, this Court does not find that the type of denials published in the three
statements rise to the level of atrocious conduct necessary to preserve an IIED claim under
Pennsylvania law. Without any legal support suggesting that an IIED claim can be predicated
upon alleged defamatory language, and after concluding as a matter of law that the language
itself is not defamatory, this Court must dismiss Plaintiff’s IIED claim.

III.

Conclusion
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As explained in detail above, each of the three claims asserted by Plaintiff will be
dismissed. Each of the claims as asserted by Plaintiff in her Complaint fails as a matter of law.
Even assuming the veracity of all that Plaintiff has pled here, the three statements do not support
a claim for defamation as defined by Pennsylvania law. Likewise, the Plaintiff’s Complaint fails
to establish viable claims for false light or intentional infliction of emotional distress as those
torts are defined by Pennsylvania law.
Typically, the Court allows a plaintiff to amend a Complaint that is legally deficient
unless doing so would be futile. See In re Burlington Coat Factory Sec. Litig., 114 F.3d 1410,
1434 (3d Cir.1997) (“ . . . a district court may exercise its discretion and deny leave to amend on
the basis of . . . futility.”). Given the state of the law on this matter, as will be discussed in
greater detail below, any amendment would be futile, and thus Defendant’s Motion to Dismiss
will be granted with prejudice.
The Complaint in this case is very detailed and complete, drafted by experienced counsel.
The three complained-of Statements are set forth in great detail. An Amended Complaint could
not add anything to these three Statements. The Court is confident that if counsel for Plaintiff
had additional complained-of statements, those additional statements would have been made part
of the Complaint.
Accordingly, the Court finds that allowing Plaintiff time to amend her Complaint would
be futile, and thus, the Court will grant Defendant’s Motion and dismiss this case with prejudice.
An appropriate Order shall follow.

s/Arthur J. Schwab
Arthur J. Schwab
United States District Judge
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cc:

All Registered ECF Counsel and Parties
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United States District Court
Southern District of New York
Virginia L. Giuffre,
Plaintiff,

Case No.: 15-cv-07433-RWS

v.
Ghislaine Maxwell,
Defendant.
________________________________/
PLAIINTIFF, VIRGINIA L. GIUFFRE’S RESPONSE
TO DEFENDANT’S NOTICE OF SUPPLEMENTAL AUTHORITY
In response to Defendant’s Notice of Supplemental Authority [D.E. # 29], Plaintiff
Virginia L. Giuffre, by and through her undersigned counsel, respectfully states as follows:
As recounted by Defendant’s Notice of Supplemental Authority, the Hill Court found that
Cosby’s statements were not defamatory because they did not “lead to an inference that Plaintiff
is a ‘liar and an extortionist.’” In vivid contrast, Maxwell called Ms. Giuffre’s assertions of
sexual abuse “obvious lies.” It is axiomatic that a person telling “obvious lies” is a liar, and,
therefore, the reasoning employed by the Hill court is inapplicable to the statements made by
Maxwell.
Dated January 25, 2015
Respectfully Submitted,
BOIES, SCHILLER & FLEXNER LLP
By: /s/ Sigrid McCawley
Sigrid McCawley (Pro Hac Vice)
Boies Schiller & Flexner LLP
401 E. Las Olas Blvd., Suite 1200
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(954) 356-0011
David Boies
Boies Schiller & Flexner LLP
333 Main Street
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Ellen Brockman
Boies Schiller & Flexner LLP
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New York, New York 10022
(212) 446-2300
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on January 25, 2016, I electronically filed the foregoing document
with the Clerk of Court by using the CM/ECF system. I also certify that the foregoing document is
being served this day on the individuals identified below via transmission of Notices of Electronic
Filing generated by CM/ECF.

Laura A. Menninger, Esq.
HADDON, MORGAN & FOREMAN, P.C.
150 East 10th Avenue
Denver, Colorado 80203
Tel: (303) 831-7364
Fax: (303) 832-2628
Email: lmenninger@hmflaw.com
/s/ Sigrid S. McCawley
Sigrid S. McCawley
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1

(In open court)

2

THE COURT:

3

MS. MENNINGER:

I will hear from the movant.
Thank you, your Honor, Laura Menninger

4

on behalf of the defendant Maxwell.

5

purposes of today's hearing.

6

the complaint, which is based on one claim of defamation, as

7

well as a motion to stay discovery during the pendency of our

8

motion to dismiss the complaint.

9

2

We are the movant for the

I filed both a motion to dismiss

At the heart of this case, your Honor, defamation is

10

about words, specifically false and defamatory words, about the

11

plaintiff published to another by the defendant with a certain

12

level of culpability and resulting injury.

13

context of the words, the content of the statement, the

14

relationship of the speaker and the listener, depending on the

15

time, place and manner of the statement, the Court may find the

16

words to be actionable or not, privileged or not, defamatory in

17

meaning or not.

18

Depending on the

The central problem with this particular complaint,

19

your Honor, is that all of the key elements of defamation are

20

conspicuously absent.

21

rhetoric contained in the complaint, one is still left

22

wondering what words are actually at issue.

23

sentence fragments contained in paragraph 30 against Ghislaine

24

Maxwell are untrue, shown to be untrue, claimed or obvious

25

lies, or does it include some additional or extra false

Cutting through the hyperbole and the

Is it the three

SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300
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1

statements that are referenced but never explained in

2

paragraphs 31 and 34?

3

sentence fragments published?

4

response to?

5

3

In what context were any of these
What, if anything, were they in

Your Honor has found in previous cases, such as

6

Hawkins v. City of New York, that the failure to identify the

7

individuals to whom the statement allegedly was made and the

8

content of that statement is fatally defective to an attempt to

9

state a libel or slander cause of action.

10

In this case, in this complaint, plaintiff has barely

11

even attributed a few sentence fragments to my client,

12

Ms. Maxwell.

13

provided the entire statement in which those sentence fragments

14

were contained, nor the articles in which any of those

15

sentences might have appeared.

16

as this Court knows, post-Twombly, must be included, not just

17

legal conclusions.

18

malice, nor any special damages or facts that would support

19

defamation per se.

20

Honor, I do not believe this complaint should stand.

21

She stripped them of any context.

She hasn't

She has not pled facts, which,

She has not pled facts demonstrating actual

Because of the many pleading failures, your

The Second Circuit made quite clear that your Honor

22

has an important gatekeeping function in a defamation case.

23

The Court must ascertain whether the statement, when judged in

24

context, has a defamatory meaning, and also whether it is

25

privileged.
SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300
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1

As your Honor also found in Cruz v. Marchetto, you

2

cannot rely, as the plaintiff tries to do here, on the less

3

stringent pleading requirements that predated Twombly and

4

Iqbal, and furthermore, that the plaintiff must plead facts

5

which support either defamation per se or special damages.

6

Here, your Honor, while there are statement fragments

7

contained in the complaint at paragraph 31, there's not even a

8

complete sentence attributed to my client, Ms. Maxwell.

9

your Honor, has been found on numerous occasions to be

10

insufficient to state a cause of action for defamation.

11

That,

Furthermore, the complaint does not state to whom any

12

such statements were made.

13

the statements were made, quote, to the media and public, but

14

no media is identified, no publications are identified.

15

the complaint states at one point that it was published and

16

disseminated around the world, not a single publication is

17

mentioned or attached to the complaint.

18

There is a general allegation that

While

And furthermore, the complaint fails to state where in

19

fact the statements were made.

Although it does state the

20

statements were made in the Southern District of New York, it

21

attributes those sentence fragments to a press agent who is

22

admittedly located in London.

23

Finally, your Honor, there is a lot of confusion

24

contained in the paperwork with regard to the standard of

25

malice that must be pled.

Again your Honor has found, and

SOUTHERN DISTRICT REPORTERS, P.C.
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5

1

numerous other Southern District Courts have found likewise,

2

that malice in this context is malice in the sense of spite or

3

ill will.

4

single conclusory or factually-supported allegation that would

5

give rise to a finding of malice.

6

likewise is fatal to the complaint.

Looking to the complaint, your Honor, there's not a

And that, your Honor,

7

Finally, in terms of pleading deficiencies, plaintiff

8

in this case has tried to allege defamation per se by claiming

9

her profession is as a professional victim.

In other words,

10

ten days before she claims my client made statements about her,

11

plaintiff founded a nonprofit through her organization, through

12

her attorneys in Florida, called Victims Refuse Silence, and

13

thereby states that any attempt to impugn anything she says is

14

defamation per se.

15

There is no support in the case law for a profession

16

of being a victim, your Honor.

17

factual support to suggest, and the cases require, that the

18

statements attributed to my client, Ms. Maxwell, have anything

19

to do with her nonprofit organization, nor that my client was

20

even aware of an organization founded a mere ten days earlier

21

and which doesn't appear to have any actual business conduct

22

related to it.

23
24
25

And likewise, there's no

So your Honor, I think for all those reasons, the
complaint is insufficiently pled and should be dismissed.
Our papers go on a little bit further, your Honor, to
SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300
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1

also argue that to the extent any of these sentence fragments

2

can be pieced together, the statements, at most, are a general

3

denial.

4

she started a media campaign against my client, she issued some

5

very salacious allegations against my client in the British

6

press and in some pleadings that she filed in Florida.

7

after having done that, my client, she says, issued a statement

8

that the allegations are quote, unquote, untrue.

9

In other words, plaintiff admits in the complaint that

And

Repeatedly, cases both in New York State and federal

10

courts have found general denials are not actionable, that

11

individuals have a right, when they have been accused of

12

misdeeds in the press, to respond, so long as they don't abuse

13

that privilege.

14

including numerous defamatory extraneous statements about the

15

person to whom they are responding and/or excessively

16

publicizing their response.

17

And by abuse of privilege, that means

In this case, your Honor, the statement the

18

allegations are untrue is about as plain vanilla as one can

19

find.

20

just say that the allegations are untrue, without more.

21

There's not a single reference to plaintiff herself.

22

There's no better way to issue a general denial than to

Although, in opposition, plaintiff claims to have been

23

called a liar, complains that she was called dishonest, she

24

doesn't actually point to any statement which contains those

25

words, nor any statement which actually refers to her as a
SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300
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1

person, simply to the allegations which her client had issued,

2

and frankly, allegations which had been circulated in the

3

press.

4

So saying the allegations are untrue is tantamount to

5

a general denial, and that is one additional reason, your

6

Honor, that I think the complaint should be dismissed.

7

Thank you.

8

MS. McCAWLEY:

Good morning, your Honor.

9

approach with a bench book?

10

THE COURT:

11

MS. McCAWLEY:

12

THE COURT:

13

May I

Sure.
Thank you.

I think in duplicate.

Do you have another

copy?

14

MS. McCAWLEY:

Sure, of course.

15

Good morning, your Honor, my name is Sigrid McCawley,

16

I'm with the law firm of Boies, Schiller & Flexner representing

17

the plaintiff in the case, Virginia Giuffre.

18

With all due respect to my colleague, I think she read

19

a different complaint than the one submitted in this case.

20

left out significant factual details from the complaint that

21

plead actual defamation.

22

This is an old story.

She

A woman comes forth and finally

23

gets the courage to tell about the sexual abuse she endured,

24

and her abusers come public and call her a liar and say her

25

claims are, quote, obvious lies.

That quote is in our

SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300
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1
2

complaint.
Your Honor, this is an actionable defamation case.

3

Fortunately for women who have been abused in this manner, the

4

law of defamation stands by their side.

5

someone to publically proclaim they're a liar and issue

6

character assaults on them without ramifications.

7

It does not allow

After those statements were made, we filed this

8

defamation lawsuit.

Virginia Giuffre was only 15 years old

9

when she was recruited by Maxwell to be sexually abused by both

10

Maxwell and Jeffrey Epstein, who is a convicted pedophile and

11

billionaire.

12

found her way to Thailand and escaped clear to Australia where

13

she hid out for ten years before the FBI interviewed her and

14

she made her statement public.

15

She was harmed for many years before she finally

Your Honor, this is a very serious case of abuse.

My

16

client never sued Ms. Maxwell until she came out and called her

17

a liar publically for claiming her allegations of sexual abuse

18

were false.

19

in cases recently, and I will walk you through those.

20

That's actionable defamation.

We have seen that

Now while this story may sound hard to believe, it

21

happened, and there were over 30 female childhood victims in

22

Florida alone that came forward and gave statements to law

23

enforcement about this same type of abuse.

24
25

Unfortunately, due to Epstein's vast wealth and power,
he was able to get off with a very light sentence.
SOUTHERN DISTRICT REPORTERS, P.C.
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1

co-conspirators were also part of that plea agreement, that

2

non-prosecution agreement, and were not prosecuted.

3

agreement is being challenged by two other victims in Florida

4

in a case in front of Judge Marra case called the Crime

5

Victims' Rights Act case.

6

9

That

I want to mention that while my colleague didn't

7

mention it in her opening, she does mention it in her papers, I

8

contend that the order she referenced in her papers by Judge

9

Marra, which we included a copy of for you, has been

10

misrepresented.

11

says, quote, Jane Doe 3 is free to assert factual allegations

12

through proper evidentiary proof should she identify a basis

13

for believing such details are pertinent to the matter.

14

That order did allow my client -- on page 6 it

So while the paper suggested she was deemed to have

15

impossible allegations or that those allegations were untrue,

16

that's absolutely not what the court said in Florida, so I want

17

to correct that for the record before we begin.

18

What we have here is a defamation case.

As the Court

19

well knows, defamation -- this is a libel per se case where the

20

words were published in writing.

21

is when a word tends to expose another to public hatred, shame,

22

contempt or ridicule.

23

worse than calling a sex abuse victim a liar.

24

sexual abuse has to be one of the most scornful things

25

available, and that is subject to defamation.

And as you know, libel per se

I see no other allegation that could be
To lie about

SOUTHERN DISTRICT REPORTERS, P.C.
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1

10

Now in the papers -- and I will just touch on this

2

briefly because my colleague did not touch on it significantly

3

here and I don't want to waste the Court's time, but she

4

alleged a number of privileges that she believes Ms. Maxwell

5

should be able to hide behind in order to preserve these

6

defamatory statements.

7

I impart on your Honor that a determination as to

8

whether any of those privileges apply would be premature at

9

this stage.

That's your case, which is Block v. First Blood,

10

691 F.Supp. 685.

11

privileges she is asserting here, the prelitigation privilege,

12

and you found that it would be premature, even at the summary

13

judgment stage, to be analyzing whether or not that was

14

applicable.

15

In that case you dealt with one of the

So what we have here is qualified privileges being

16

asserted as to defamatory statements.

17

privileges she asserts are the self-defense privilege and the

18

prelitigation privilege.

19

statements survive, she says, nevertheless the privileges

20

preclude the case from going forward.

21

The two qualified

So in other words, if the defamatory

The self-defense privilege has been addressed by the

22

highest court of New York just as recent as this year, and

23

that's in the case of Davis v. Boeheim.

24

where the Syracuse basketball coach was accused by two victims

25

that were childhood victims who later as adults came forward

And that was case

SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300
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1

and set forth their allegations against him.

2

colleagues came forth and called those victims liars publicly,

3

same thing that happened in this case.

4

said that the case cannot be dismissed, it has to proceed

5

forward, and they are entitled to prove those allegations were

6

false, that the victims were not liars, and indeed they were

7

subject to the abuse they were subject to.

And the court there

Another case that is recent which I supplemented with

8
9

One of his

your Honor is the Cosby case.

It's recent out of

10

Massachusetts, and very similarly there -- in fact, the

11

statements weren't even as strong as Ms. Maxwell's statements

12

here.

13

allegations of sexual abuse, quote, obvious lies, issued by

14

press release nationally and internationally to the media.

15

we do cite to the media that it is sent to.

16

paragraph 30, 36 and 37, international media, national media

17

and the New York Daily Post, who interviewed Ms. Maxwell on a

18

New York street.

19

complaint.

20

In our complaint, Ms. Maxwell calls our client's

And

That's in

So that is alleged in detail in our

But in Cosby the court said, quote, suggestions that a

21

plaintiff intentionally lied about being sexually assaulted

22

could expose that plaintiff to scorn and ridicule, and

23

therefore, Bill Cosby's statements could be found to have a

24

defamatory meaning, and the court allowed the case to proceed

25

past the motion to dismiss stage.
SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300

Case 1:15-cv-07433-LAP Document 31 Filed 01/28/16 Page 12 of 22
G1ETGIUA

12

We also have the McNamee v. Clemens case which you may

1
2

be familiar with.

3

Clemens where he had been alleged to have engaged in steroid

4

use.

5

called his trainer a liar publicly, and the court found that

6

that statement that he is a liar was actionable defamation that

7

survived the motion to dismiss, because publicly proclaiming

8

someone a liar is actionable defamation.

9

denial, it is actionable defamation.

10

It's another New York case involving Roger

His trainer stated that publicly.

He came forward and

It is not mere

So those are the cases I would like to direct the

11

Court's attention to.

12

have a litany of cases that deal with the issue of calling

13

someone a liar and that being actionable defamation.

14

Again, on page 10 of our opposition we

She also asserts the prelitigation privilege, and that

15

is a privilege addressed in your Block v. First Blood case.

16

That privilege is intended to protect communications between

17

parties, typically attorneys, in advance of litigation in order

18

for them to narrow the scope of the litigation or to negotiate

19

a resolution in advance of litigation.

20

privilege does not cover public statements by Ms. Maxwell's

21

hired press agent that are given to the national and

22

international media for the purposes of defaming my client,

23

calling her allegations of sexual abuse untruths and calling

24

them, quote, obvious lies.

25

does not apply.

That prelitigation

So that prelitigation privilege

SOUTHERN DISTRICT REPORTERS, P.C.
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1

The Khalil case, which is cited in the defendant's

2

brief, actually has a great passage in there that describes if

3

the allegation is made for an improper purpose, in other words,

4

if it is made for a wrongful purpose or to harass or seek to

5

press or intimidate the victim, then it is not something that

6

the defendant can avail themselves to as a privilege.

7

Now, just briefly, the opposition also stated that our

8

complaint is deficient in other manners; for example, that we

9

haven't properly alleged the to whom, as I referenced.

You can

10

look at paragraphs 30, 36 and 37 to see that.

11

technical pleading deficiency that she is raising there.

12

meet the standards of Twombly.

13

that our client was sexually abused as a minor child.

14

other facts about that abuse.

15

and maliciously came out and called her a liar in order to

16

protect her own self.

17

That is a
We do

We have pled detailed facts
We pled

And Ms. Maxwell intentionally

So that is what we have put in our complaint.

The

18

Hawkins case that she references and the Cruz case that she

19

references are vastly different.

20

allegation of defamation, and the court was reading into the

21

complaint whether or not there could have been defamation.

22

Here we stated specifically who made the statement, when she

23

made the statement, where she made the statement, why she made

24

the statement.

25

sufficient to plead a case of defamation in this instance.

In Cruz there wasn't even an

That is all we need to do.

It's more than

SOUTHERN DISTRICT REPORTERS, P.C.
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1

With respect to the allegations that we haven't pled

2

properly libel per se, I want to be clear we pled that in two

3

ways.

4

brief, and it's Jewell, and it does a very good job of parsing

5

out the difference between slander and libel, and there is a

6

difference in the case law, as your Honor knows.

7

And the case law is a case cited in the defendant's

In the instance of libel, the written words, Cardozo

8

has said, it stings, it stings longer, so therefore, in

9

pleading libel per se, you don't have to plead special damages

10
11

in the way that you do for slander.
The Matherson case, which is out of New York, also

12

articulates that.

13

hand, a plaintiff suing on libel need not plead or prove

14

special damages if the defamatory statement tends to expose the

15

plaintiff to public contempt, ridicule, aversion, or disgrace.

16

And that is exactly what we have pled in this case, that the

17

statements that our client lied about the sexual abuse she

18

endured as a minor were statements that exposed her to that

19

public contempt and ridicule.

20

The difference, it says, quote, on the other

She has also pled libel per se with respect to her

21

profession.

While my colleague may make light of the fact that

22

she is involved in helping victims that -- people who are

23

victims of sexual trafficking, that is what she has dedicated

24

her life to doing.

25

liar about sexual abuse harms the nonprofit and harms the work

And to come out and publicly proclaim her a
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she has been doing.

2

her claims are, quote, obvious lies, and she has been hurt

3

professionally in that manner, and we allege both things in our

4

complaint.

5

She has been harmed personally by saying

Your Honor, Virginia has been beaten down many times

6

in her life, but the law of defamation stands at her side.

I

7

pray upon you that you will consider the complaint and not

8

dismiss it, because her claims should be able to be proven in

9

this Court.

Thank you.

10

THE COURT:

Thank you very much.

11

Anything further?

12

MS. MENNINGER:

13

Again, plaintiff comes before you claiming she has

If I may, your Honor.

14

been called a liar.

15

client, in the complaint or elsewhere, in which my client has

16

called plaintiff a liar.

17

contained in the complaint, the allegations against Ms. Maxwell

18

are untrue, and that her claims are obvious lies.

19

There is no statement attributed to my

There are three sentence fragments

Your Honor, it is a meaningful distinction.

I can

20

explain a little bit of the background here.

Plaintiff came

21

forward and gave an interview in the press in 2011 claiming

22

that my client was somehow involved with Mr. Epstein's sexual

23

abuse of her.

24

newspaper in which she made that allegation, plaintiff did, and

25

was paid for it.

She gave an exclusive interview to a British
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My client issued a general denial in 2011 saying that

2

the allegations were untrue.

3

that, although she had been in contact with the likes of Prince

4

Andrew in London and Bill Clinton and other famous people,

5

there was no suggestion that those people had engaged in any

6

kind of improper sexual contact with her.

7

At that time, plaintiff said

Fast forward a few years.

Some other women who

8

claimed they were victims of Mr. Epstein's abuse filed a

9

lawsuit in Florida and they asked the court to undo a plea

10

agreement that had been entered into by the U.S. attorney's

11

office down in Florida or that the U.S. attorney's office

12

somehow worked with the state authorities in crafting, and

13

those two other women, not plaintiff, litigated for I think

14

seven years now whether or not they should have been informed

15

earlier about whatever plea agreement was going to go on with

16

Mr. Epstein.

17

Well, December 30 of 2015, plaintiff filed a motion to

18

join that Victims' Rights Act litigation, and in her motion to

19

join the Victims' Rights Act litigation she filed a

20

declaration, in which, as I understand it thirdhand based on

21

the judge down there's order, she claimed to have been involved

22

in sexual relations with Prince Andrew, with world leaders, a

23

former prime minister of some country or other, Mr. Alan

24

Dershowitz.

25

of them involved my client, Ms. Maxwell.

She made a number of spurious allegations, and one
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Well, within minutes of filing that motion to join

2

that action, lo and behold, her story hits the British press.

3

Whether or not that was at her lawyer's instigation, I don't

4

know, but they have been courting the press in a number of

5

ways, so I wouldn't be surprised.

6

The press comes calling and asked my client and

7

Mr. Dershowitz and Prince Andrew and everyone else whether any

8

of the allegations contained in this legal pleading are true.

9

Buckingham Palace issued a statement flatly denying the claims

10

made by plaintiff here.

11

and not only flatly denied it but did in fact call her a liar

12

and said, among other things, if she lied about me, she

13

probably lied about all these other world leaders that she

14

claims she was involved with at the age of 17 and 18, and that

15

the story dates back to '99 when she claims these activities

16

occurred.

17

Mr. Dershowitz came out even stronger

And so he came out and actually called her a liar.

Buckingham Palace said her claims were absolutely

18

untrue.

At the end of one article, in which the two comments

19

about plaintiff were contained, is a statement attributed to my

20

client, Ms. Maxwell, and her statement reads, the claims

21

against Ghislaine Maxwell are untrue.

22

additional statements about world leaders, and those claims are

23

obvious lies.

24

part about claims against world leaders and famous politicians

25

and the like.

She has now made

So that part about obvious lies come after the
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Well, I tried to go to the Florida action to find

2

where these allegations were that apparently plaintiff believes

3

my client's statement was in relation to.

4

Judge Marra down in the Southern District of Florida has

5

stricken the declaration from public access.

6

the actual paragraphs making all of these allegations, and has

7

restricted from public access the documents that contained the

8

allegations.

9

order, because I believe the Court can consider it taking

10

judicial notice, to my declaration here on the motion to

11

dismiss.

12

And guess what?

He has stricken

And he issued an order, and I attached that

In the order, just so we're all clear, I'm not

13

misrepresenting what happened, as I was just accused doing,

14

Judge Marra held, after describing what he called lurid

15

allegations, he found they were impertinent and immaterial to

16

the motion to join the Victims' Rights Act filed by plaintiff.

17

He said that they concerned non-parties, including my client,

18

who was not there and able to defend herself within the

19

litigation, and he denied her request to join that action

20

finding that she waited a long time.

21

witness to things that are concerned down there, she does not

22

need to join the action in order to assert rights that the

23

other plaintiffs down there are already asserting.

While she may be a

24

Then he goes on in the order to remind her counsel of

25

their Rule 11 obligations to only include pertinent materials.
SOUTHERN DISTRICT REPORTERS, P.C.
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And he was not denying they would ever be able to, but seems to

2

seriously question whether or not admissible non-cumulative

3

evidence of the things that were claimed would ever be heard in

4

his court.

5

So I don't actually have a copy of whatever it is that

6

was claimed down there because it's not publicly available, and

7

it certainly was not mentioned in the complaint, wasn't

8

attached to the complaint, it's just somewhere out there that

9

the press has picked up on and published.

10

In the meantime, Mr. Dershowitz is now involved in

11

ongoing battles with plaintiff's lawyers down in Florida.

12

cross claimed one another for defamation.

13

participating in that litigation as a non-party as well,

14

although it concerns her attorneys and the same exact

15

allegations.

16

They

And she's been

So while others have called her a liar, notably

17

Mr. Dershowitz, and others have denied claims that plaintiff

18

has made, including Buckingham Palace, and while Judge Marra

19

down there has found her claims impertinent and immaterial to

20

the allegations going on in Florida, Ms. Maxwell has not

21

actually ever called her a liar.

22

And your Honor, all of these cases that plaintiff

23

cites to, Davis v. Boeheim, McNamee v. Clemens, all of those

24

cases had complaints which had attached to them the actual

25

statements at issue.
SOUTHERN DISTRICT REPORTERS, P.C.
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1

I think in the McNamee v. Clemens case there were some

2

27 exhibits attached to the amended complaint where Mr. Clemens

3

had been on 60 Minutes and given statements to reporters and

4

gone on at length calling the plaintiff in that case,

5

Mr. McNamee, a liar, calling him a liar 25 ways to Sunday,

6

talking about his financial motives, his potential financial

7

gain, et cetera.
Likewise, in the Davis v. Boeheim case, Mr. Boeheim

8
9

gave a press conference in which he called the accusers liars.

10

He questioned their financial incentives following the Sandusky

11

case to be coming forward then, and he went on at length about

12

all of the reasons why they might be coming forward now with

13

their, quote, unquote lies.

14

In each of those cases, McNamee v. Clemens and Davis

15

v. Boeheim, the New York Court of Appeals, as well as the

16

Federal Court in the Eastern District of New York, made clear

17

that the one thing that is not actionable is a general denial.

18

And then they talk about why Mr. Boeheim's comments and

19

Mr. Clemens' comments went well beyond what anyone might

20

consider a general denial.

21

actually had records which included the statements, included

22

the articles in which the statements were made, so the Court

23

could engage in the sort of analysis that it must, that is, to

24

decide whether, in context, the statement has a defamatory

25

meaning.

And fortunately, those cases
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So I think even now, saying that my client called her

2

client a liar is just not supported by a single fact in the

3

complaint.

4

like it was a campaign questioning her dishonesty and all of

5

that, when you get right down to the actual statements, which

6

this Court has held on numerous occasions must actually be

7

spelled out in a defamation case, the only statements are,

8

quote, sentence fragments like allegations against Ghislaine

9

Maxwell are untrue.

10

21

While the complaint makes conclusory statements

And by the way, looking at those news articles, one

11

might see that they actually are talking about allegations that

12

have lodged in the British press.

13

Ms. Roberts, as she was then known, they don't refer to

14

anything about her, they don't call her a liar, they don't

15

question her financial motives, although I'm sure she has some.

16

So if you look at the cases Davis v. Boeheim, McNamee v.

17

Clemens, you will see Ms. Maxwell's statements, even to the

18

extent they're alleged, fall well within the general denial

19

privilege.

20

They don't refer to

I think it's inaccurate to quote, with regard to the

21

prelitigation privilege, the statements attributed to

22

Ms. Maxwell that reserved her right to seek redress from the

23

British press for the repetition of what she said were untrue

24

allegations.

25

one must assert or waive.

And that is something that, under British law,
So if you don't, under British law,
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1

put the press on notice that you are challenging the veracity

2

of statements that the British press is publishing, then you

3

will have been deemed to have waived your right to do so in the

4

future.

5

We cited Khalil v. Front, which is a New York Court of

6

Appeals case from last year.

It was actually affirming the

7

dismissal of a case on a motion to dismiss.

8

claims that privileges like this can't be decided at the motion

9

to dismiss stage, the New York Court of Appeals directly found

So while plaintiff

10

otherwise.

And there they said that if a statement is made in

11

anticipation of litigation, whether or not -- I think they used

12

the word "contemplated" litigation, whether or not the

13

litigation actually occurred is not material, but if they are

14

made in anticipation of potential litigation then they are

15

entitled to the prelitigation privilege.

16

So not only do I believe that the statements

17

themselves are non-defamatory general denials, but insofar as

18

they were issued to put the British press on notice, that

19

repetition of them may give rise to litigation.

20

should be afford the prelitigation privilege that the New York

21

Court of Appeals has recognized.

22
23
24

THE COURT:

They also

Thank you.

Thank you very much.

I will reserve

decision.
o0o
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Plaintiff Virginia L. Giuffre, by and through undersigned counsel, respectfully submits
this Motion to Compel Production of Documents Subject to Improper Claim of Attorney-Client
Privilege and Common Interest Privilege. For the reasons set forth below, this Court should grant
Plaintiff’s Motion in its entirety.
I.

PRELIMINARY STATEMENT
Defendant Maxwell asserts improper claims of attorney-client privilege and common

interest in her privilege log in a wrongful attempt to withhold responsive documents from
discovery. See Declaration of Sigrid McCawley (“McCawley Decl.”) at Exhibit 1, Maxwell’s
Privilege Log1. The documents at issue include communications solely between Maxwell and
other non-attorneys, and communications between Maxwell and an attorney in which third
parties are present, waiving the privilege. New York privilege law does not recognize such
communications as being privileged in any way. To the contrary, New York state and federal
courts require that such communications be produced.
In addition, Maxwell has failed to furnish an adequate privilege log, making it impossible
for Plaintiff to assess the propriety of the privilege claims, and that is grounds for rejecting a
claim of privilege, as discussed below. S.E.C. v. Yorkville Advisors, LLC, 300 F.R.D. 152, 164
(S.D.N.Y. 2014).
Finally, Ms. Maxwell’s privilege log states that she is withholding documents “pursuant
to British law” and Colorado law. However, British law and Colorado law do not apply to this
case, as Maxwell has already conceded. New York law applies to this case. See Defendant
Ghislaine Maxwell’s Memorandum of Law In Support of Motion to Dismiss [D.E. 15]
(“Maxwell MTD”) at 7. (“Here, because Ms. Maxwell is a resident of New York, and one of the
purported statements was made in New York, this state has arguably a more substantial
1

The number of each log entry has been added for ease of reference in this Motion.
1

relationship to the alleged tort . . . For these reasons, Ms. Maxwell asks the Court to apply New
York law . . .”). Accordingly, the privileges she claims must be under New York law, and all
other claims of purported privilege are invalid.
II.

LEGAL ARGUMENT
1.

Legal Standard
a.

New York Privilege Law Controls

New York law governs the analysis of attorney-client privilege claims in this diversity
action arising out of New York law.2 See Allied Irish Banks v. Bank of Am., N.A., 240 F.R.D. 96,
102 (S.D.N.Y. 2007) (“Because this Court's subject matter jurisdiction is based upon diversity . .
. state law provides the rule of decision concerning the claim of attorney-client privilege”),
citing Fed.R.Evid. 501; Dixon v. 80 Pine St. Corp., 516 F.2d 1278, 1280 (2d Cir.1975). The
privilege laws of any other jurisdiction, including Colorado and the United Kingdom, do not
apply to Ms. Maxwell’s documents.
New York's statutory codification of the attorney-client privilege provides as follows: “an
attorney or his or her employee, or any person who obtains without the knowledge of the client
evidence of a confidential communication made between the attorney or his or her employee and
the client in the course of professional employment, shall not disclose, or be allowed to disclose
such communication, nor shall the client be compelled to disclose such communication ....” N.Y.
C.P.L.R. § 4503(a)(1).
“The attorney-client privilege protects confidential communications between a lawyer
and client relating to legal advice sought by the client.” In re Nassau Cnty. Grand Jury Subpoena
Duces Tecum Dated June 24, 2003, 4 N.Y.3d 665, 678, 797 N.Y.S.2d 790, 830 N.E.2d 1118
2

In the Motion to Dismiss, Maxwell does not dispute that NY law applies. See D.E. 15, Maxwell MTD
at 7.
2

(2005) (citing Priest v. Hennessy, 51 N.Y.2d 62, 68–69, 431 N.Y.S.2d 511, 409 N.E.2d 983
(1980)) (additional citation omitted). For the privilege to apply, the communication itself must
be “primarily or predominantly of a legal character.” Delta Fin. Corp. v. Morrison, 13 Misc. 3d
441, 444, 820 N.Y.S.2d 745, 748 (Sup. Ct. 2006) “The critical inquiry is whether, viewing the
lawyer's communication in its full content and context, it was made in order to render legal
advice or services to the client.” Allied Irish Banks, 240 F.R.D. at 103 (2007) (finding that party
had not met its burden showing the applicability of the attorney-client privilege nor met its
burden showing that any privilege has not been waived).
The party asserting privilege carries the burden to prove every element of the privilege.
People v. Mitchell, 58 N.Y.2d 368, 373, 461 N.Y.S.2d 267, 448 N.E.2d 121 (1983). The party
asserting privilege also has the burden to establish that there has been no waiver. Egiazaryan v.
Zalmayev, 290 F.R.D. 421, 428 (S.D.N.Y. 2013). Such showings must be based on competent
evidence, usually through affidavits, deposition testimony, or other admissible evidence. See Von
Bulow by Auersperg v. Von Bulow, 811 F.2d 136, 147 (2d Cir.), cert. denied, 481 U.S. 1015, 107
S.Ct. 1891, 95 L.Ed.2d 498 (1987); Bowne of N.Y.C., Inc. v. AmBase Corp., 150 F.R.D. 465, 472
(S.D.N.Y.1993). Egiazaryan v. Zalmayev, 290 F.R.D. 421, 428 (S.D.N.Y. 2013)
b.

The Common Interest Privilege Dose Not Apply

Maxwell asserts a “common interest” privilege in entries 6, 7, 11, 14, 15, 19, and 20, but
on their face, as Maxwell herself describes them, these entries do not qualify for this privilege
because no attorney is involved in the communications. The common interest privilege also fails
for entry 16 because Ms. Maxwell fails to satisfy her burden in making such a claim.
“New York courts applying the common interest rule to civil proceedings have often
looked to federal case law for guidance.” Egiazaryan, 290 F.R.D. at 433. “The common interest

3

rule is an extension of the attorney-client privilege and not an independent basis for privilege.”
Pem-Am., Inc. v. Sunham Home Fashions, LLC, No. 03 CIV. 1377JFKRLE, 2007 WL 3226156,
at *2 (S.D.N.Y. Oct. 31, 2007). “In order for a communication to be privileged within the
common interest rule, it . . . must still meet the requirements of a privileged attorney-client
communication.” Id. (Emphasis added).
“[T]he so-called joint defense privilege or common interest rule . . . serves to protect the
confidentiality of communications passing from one party to the attorney for another party
where a joint defense effort or strategy has been decided upon and undertaken by the parties and
their respective counsel.” Chevron Corp. v. Donziger, 296 F.R.D. 168, 203 (S.D.N.Y. 2013)
(internal quotation marks omitted) (emphasis added). “A party asserting it first must establish
that the documents purportedly subject to the rule are in fact attorney-client communications
subject to the attorney-client privilege.” Id. Further:
[a]s in all claims of privilege arising out of the attorney-client relationship, a claim
resting on the common interest rule requires a showing that the communication in
question was given in confidence and that the client reasonably understood it to be so
given. And once the party claiming common interest privilege has established that the
documents in question are subject to the attorney-client privilege, it must further show
that (1) it shares a common legal interest with the party with whom the documents or
information were shared, and (2) the statements for which protection is sought were
designed to further that interest.
Id. (internal quotes omitted, emphasis added). The “joint defense” or “common interest”
privilege does not protect any of the documents for which Ms. Maxwell invokes the privilege.
The “common interest” or “joint defense” privilege can only be invoked when at least
one attorney for one of the parties is present for the communication. Egiazaryan v. Zalmayev,
290 F.R.D. 421, 434 (S.D.N.Y. 2013) (“communications are protected where there is a
disclosure by A to the attorney representing B and vice-versa”). Therefore, Maxwell’s
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communications with other parties, outside the presence of counsel for either party, does not
come under the common interest or joint defense privilege under New York law, and Maxwell
must produce these communications.
Despite there being no attorney involved in the communications, Maxwell asserts the
common interest privilege in all her communications with convicted pedophile Jeffrey Epstein.
See entries 6, 7, 11, 14, 15, 19, and 20, Maxwell Privilege Log. In addition to the reasons above,
this assertion also fails because “[t]he common interest rule does not apply merely because two
parties share the same attorney or because one party has an interest in a litigation involving
another party. Rather, ‘[t]here must be a substantial showing by parties attempting to invoke the
protections of the privilege of the need for a common defense as opposed to the mere existence
of a common problem.’ Finkelman v. Klaus, 2007 WL 4303538, at *4 (N.Y.Sup.Ct. Nov. 28,
2007).” Egiazaryan v. Zalmayev, 290 F.R.D. at 434. To be sure, Ms. Maxwell and Jeffrey
Epstein share a common problem: they both trafficked an underage girl for prostitution.
However, Ms. Maxwell has offered no proof of a common interest under the applicable law
between herself and Epstein that would satisfy this doctrine, a doctrine which cannot be invoked
anyway, due to the absence of the attorney-client privilege for these non-attorney
communications.
The remaining document that purports to be covered by the “common interest” privilege,
entry 16, is an email communication between Philip Barden, Esq. and Martin Weinberg, Esq.
This assertion of privilege also fails. Ms. Maxwell has made no showing whatsoever that any
“common interest” exists between Barden and Weinberg; she doesn’t even identify who they are
or what clients they represent. Therefore, this communication does not fall within that privilege.
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Furthermore, the burden of establishing that a “common interest” privilege applies
always rests upon the person asserting it. Chevron Corp. v. Donziger, 296 F.R.D. 168, 203
(S.D.N.Y. 2013). This showing must be made on a document-by-document basis, and based on
competent evidence, usually through the admission of affidavits, deposition testimony or other
admissible evidence. Id. Ms. Maxwell has put forth no evidence or argument that there exists a
joint defense agreement between the parties represented by Mr. Barden and Mr. Weinberg;
therefore, Maxwell has not met her burden in establishing that a “joint defense” agreement even
exists.
For the foregoing reasons, Ms. Maxwell should produce entries 6, 7, 11, 14, 15, 16, 19,
and 20 because she cannot, as a matter of law, show that the common interest privilege exist as
to entries 6, 7, 11, 14, 15, 19, and 20, and she has failed to satisfy her burden to make any
showing that there exists a common interest agreement that would protect entry number 16.
2.

No Privilege Attaches to Communications Between Maxwell and NonAttorneys
a.

Communications with Non-Attorney Jeffrey Epstein and Non-Attorney
Ross Gow3

Maxwell wrongly asserts a “common interest” privilege for communications with
convicted pedophile Jeffrey Epstein in entries 6, 7, 11, 14, 15, 19, 20, and with Ross Gow in
entries 3, 4, and 5. As discussed above, no privilege can attach because no legal advice was
sought or rendered among these three non-attorneys. Moreover, neither billionaire Epstein nor
Ms. Maxwell is a legal professional, paralegal, or part of a related trade, nor are they directly
supervised by an attorney. Therefore, the communications made among each other are not
covered by any privilege that attaches to the communications to those acting “under the authority
3

Ms. Maxwell’s communications with Gow are key documents in this case, as the sole claim concerns
Ms. Maxwell defaming Ms. Giuffre in the press, yet Maxwell has arbitrarily refused to produce this
highly relevant discovery.
6

or control of an attorney.” See, e.g., In re Rivastigmine II, 237 F.R.D. 69, 82 (S.D.N.Y. 2006).
Even if legal advice was being discussed back and forth among those non-attorneys, such
communications still would not fall under the ambit of attorney-client privilege (or, derivatively,
common interest privilege) under New York law. See Finkelman v. Klaus, 17 Misc. 3d 1138(A),
856 N.Y.S.2d 23 (Sup. Ct. 2007) (“[The attorney-client privilege] does not, however, cover
communications between a non-lawyer and a client that involve the conveyance of legal advice
offered by the non-attorney, except perhaps when the non-lawyer is acting under the supervision
or the direction of an attorney.”). Accordingly, there is no mechanism that would attach any
privilege to the communications between Ms. Maxwell and Jeffrey Epstein and between Ms.
Maxwell and Ross Gow.
b.

Communications among Maxwell, Non-Attorney Ross Gow, and
Attorneys

Ms. Maxwell wrongly asserts attorney-client privilege for communications among her
press agent and attorneys in entries 8, 10, 12, 13, and 18. This also fails. Under New York law,
coordination of a media campaign among counsel and a public relations firm is not “legal
advice” subject to attorney-client privilege. See Egiazaryan v. Zalmayev, 290 F.R.D. 421, 431
(S.D.N.Y. 2013) (finding waiver of attorney-client privilege when the public relations firm
participated in attorney-client communications: “[the party] has not shown that [the public
relation’s firm’s] involvement was necessary to facilitate communications between himself and
his counsel, as in the case of a translator or an accountant clarifying communications between an
attorney and client”).4

4

“It is settled that communications made between a client and lawyer in the presence of a third party are
not privileged.” Klein, Varble & Associates, P.C. v. DeCrescenzo, 39 Misc. 3d 1240(A), 975 N.Y.S.2d
366 (Sup. Ct. 2013) aff'd as modified, 119 A.D.3d 655, 988 N.Y.S.2d 897 (2014).
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The Egiazaryan court explained: “[the public relations firm] was not competent to act as
[the party’s] attorney and the mere fact that it was inserted into the legal decisionmaking process
does nothing to explain why [the public relation’s firm’s] involvement was necessary to [the
party’s] obtaining legal advice from his actual attorneys. Instead, it simply demonstrates the
circumstances under which the waiver occurred.” Id. See also NXIVM Corp. v. O'Hara, 241
F.R.D. 109, 141 (N.D.N.Y. 2007) (agency exception to the attorney-client privilege is
inapplicable under New York law to communications with a public relations firm “providing
ordinary public relations advice and assist[ing] counsel in assessing the probable public reaction
to various strategic alternatives”) (citation and internal quotation marks omitted); Nance v.
Thompson Med. Co., 173 F.R.D. 178, 182–83 (E.D.Tex. 1997) (waiver of attorney-client
privilege occurred under New York law when otherwise privileged documents were shared with
a public relations firm).
Ross Gow is a public relations professional. He is a managing partner at ACUITY
Reputation in London, a public relations firm.5 ACUITY Reputation does not provide legal
advice, but instead helps clients “manage reputation and forge opinion through Public Relations,
strategic communications and high-level networking.”6 Ms. Maxwell has made no representation
or showing that Gow was “called upon to perform a specific litigation task that the attorneys
needed to accomplish in order to advance their litigation goals - let alone a task that could be
characterized as relating to the “‘administration of justice.’” Egiazaryan, 290 F.R.D. at 432.
Rather, Ross Gow “was involved in . . . public relations activities aimed at burnishing” Ms.
Maxwell’s image. Id.

5

Upon information and belief, Ross Gow’s LinkedIn profile, detailing his profession, See McCawley
Decl. at Exhibit 2.
6

ACUITY Reputation website at: http://acuityreputation.com/
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Therefore, any attorney-client privilege that may, have attached to her communications
with attorneys Jaffe and Barden7, was waived through their disclosure to the third-party public
relations professional because there has been no showing that Gow’s involvement was necessary
to facilitate communications between Ms. Maxwell and attorneys Jaffe and Barden. See
Egiazaryan, 290 F.R.D. at 433. In fact, such a showing would be impossible for Ms. Maxwell to
make under existing case law. There are no foreign language barriers or complex technical
jargon barriers between Maxwell and her counsel that would require a public relations
professional to act as an intermediary to translate the communications between attorney and
client.8 Gow is merely a public relations professional, working at a public relations firm, who
issued a statement to the press on behalf of Ms. Maxwell. Accordingly, Maxwell’s claims of
attorney-client privilege for entries 8, 10, 12, 13, and 18 fail.
c.

The Communication among Maxwell, Not-Attorney Mark Cohen, and
Attorney

As stated above, “[i]t is settled that communications made between a client and lawyer in
the presence of a third party are not privileged.” Klein, Varble & Associates, P.C. v.
DeCrescenzo, 39 Misc. 3d 1240(A), 975 N.Y.S.2d 366 (Sup. Ct. 2013) aff'd as modified, 119
A.D.3d 655, 988 N.Y.S.2d 897 (2014). The communication between Ms. Maxwell and Philip
Barden, Esq. was in the presence of third party, non-attorney Mark Cohen. Therefore, Ms.
Maxwell’s claim of attorney-client privilege fails, and she must produce entry 17.

7

Ms. Maxwell has not met her burden to demonstrate that any attorney-client privilege attaches to her
communications with Jaffe and Barden. Indeed, she has not even alleged that they represent her.
8

“[A] communication between an attorney and a third party does not become shielded by the attorneyclient privilege solely because the communication proves important to the attorney's ability to represent
the client.” United States v. Ackert, 169 F.3d 136, 140 (2d Cir.1999).
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d.

Communications Involving Maxwell and Brett Jaffe or Philip Barden

Maxwell has not carried out her burden of establishing that the attorney-client privilege
attaches to the communications with Brett Jaffe, Esq. or Philip Barden, Esq. First, she has not
even claimed that she has an attorney-client relationship with either Jaffe or Barden. Second, she
has not claimed that the communications were seeking legal advice or receiving legal advice, as
her “descriptions” are wholly inadequate, as discussed below. Every one of them simply states:
“Communication re: legal advice.” This is the same, rote description she gives even to her
emails with non-lawyers.
As this Court is aware, not all communications with an attorney are privileged. The
attorney-client privilege only encompasses confidential communications necessary to obtain
informed legal advice and advocacy. See In re Grand Jury Subpoena Duces Tecum Served Upon
Shargel, 742 F.2d 61, 62 (2d Cir.1984). Indeed, “[a] communication which has no direct
relevance to the legal advice to be given, unlike a communication which relates to the subject
matter of the attorney's professional employment, is a collateral matter, which is not privileged.”
Sarfati v. Bertino, 24 Misc. 3d 133(A), 890 N.Y.S.2d 371 (App. Term 2009).
The attorney-client privilege is also narrowly interpreted: “[s]ince the privilege prevents
disclosure of relevant evidence and thus impedes the quest for truth, ... it must ‘be strictly
confined within the narrowest possible limits consistent with the logic of its principle.” ’ See In
re Shargel, 742 F.2d at 62 . (quoting 8 J. WIGMORE, EVIDENCE § 2291 (McNaughton rev.
ed.1961)).
That Gow, a public relations professional, was involved in so many of the
communications with Jaffe and Barden, creates a presumption that these communications
focused on public relations matters, and were not centered on giving legal advice. The attorney-
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client privilege “does not extend to business advice, even if provided by an attorney.” Stenovich
v. Wachtell, Lipton, Rosen & Katz, 195 Misc. 2d 99, 106-07, 756 N.Y.S.2d 367, 376 (Sup. Ct.
2003), citing Fine v. Facet Aerospace Prod. Co., 133 F.R.D. 439, 444 (S.D.N.Y.1990). By the
same principle, public relations advice, even if given by an attorney, is not privileged. For the
foregoing reasons, Maxwell has not met her burden to show that these communications are
privileged.
Finally, this Court should note that in Defendant’s Initial Disclosures, she stated that
“Email correspondence between Philip Barden and Ghislaine Maxwell concerning the issuance
of statements to the press (March 2011 – January 2015)” are among the documents that “may be
used to support Defendant’s claim or defenses.” Despite this statement in her Rule 26
disclosures, Maxwell still wrongfully asserts attorney-client privilege for these documents.
This is more evidence that this defendant is attempting to impermissibly use the attorneyclient privilege as a sword and a shield, as her disclosures reveal she intends to selectively use
these purportedly privileged documents to make her defense. New York law does not permit
self-serving, selective disclosure of privileged materials. “[P]rivilege is a shield and must not be
used as a sword. Where a party places the subject matter of a normally privileged communication
or document at issue, or, where invasion of the privilege is required to determine the validity of
the claim or defense and the application of the privilege would deprive the adversary of vital
information, fairness requires the finding of waiver.” Century Indem. Co. v. Brooklyn Union Gas
Co., 22 Misc. 3d 1109(A), 880 N.Y.S.2d 222 (Sup. Ct. 2008) (internal quotations and citations
omitted). See also United States v. Bilzerian, 926 F.2d 1285, 1292 (2d Cir. 1991) (“[T]he
attorney-client privilege cannot at once be used as a shield and a sword. … The privilege takes
flight if the relation is abused…. A defendant may not use the privilege to prejudice his
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opponent's case or to disclose some selected communications for self-serving purposes. …Thus,
the privilege may implicitly be waived when defendant asserts a claim that in fairness requires
examination of protected communications.”) (internal quotations and citations omitted).
For all of the foregoing reasons, Ms. Maxwell should disclose these documents relevant
to entry numbers 1, 2, and 9.
3.

Maxwell’s Privilege Log Descriptions Are Inadequate

“Failure to furnish an adequate privilege log is grounds for rejecting a claim of attorney
client privilege.” Aurora Loan Servs., Inc. v. Posner, Posner & Assocs., P.C., supra, 499
F.Supp.2d 475, 479 (S.D.N.Y. 2007). The information set forth in Maxwell’s log is too sparse to
comply with Federal Rule of Civil Procedure 26(b)(5) and Local Rule 26.2(a)(2)(B)'s
requirement that a party asserting privilege disclose information sufficient “to enable other
parties to assess the claim.” The limited “descriptions” on the privilege log make it impossible
for Plaintiffs to assess the propriety of the privilege claims.
Over, and over again, each and every entry on the Maxwell Privilege Log insufficiently
describes the subject matter of the communications as “Communication re: legal advice.” See
McCawley Decl. at Composite Exhibit 1. Maxwell, has failed to comply with Local Rule
26.2(a)(2)(B), which requires that “the general subject matter of the communication” be stated in
the privilege log. The “subject matter” is not stated; it does not even indicate the matter or
general topic upon which the purported attorney-client communication was made. Therefore,
there is no “basis to conclude that the document contains legal advice that reelects a client
confidence.” Yorkville Advisors, LLC, 300 F.R.D. at 164. With these unvarying and scanty
descriptions, there is no way to assess if the withheld documents do, in fact, contain privileged
material.
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For example, in Chevron Corp. v. Donziger, the Court held that descriptions such as,
“Email concerning litigation status and strategy,” and “Email concerning litigation status and
strategy re Lago Agrio litigation” were inadequate. No. 11 CIV. 0691 LAK JCF, 2013 WL
4045326, at *2 (S.D.N.Y. Aug. 9, 2013). Yet even those brief descriptions, rejected by the
Chevron Court, are a surfeit of information and detail compared to Ms. Maxwell’s paltry, onesize-fits-all “Communication re: legal advice.” Therefore, controlling precedent requires a
finding that the Maxwell Privilege Log is inadequate.9
Furthermore, the descriptions do not provide the titles or the roles of the authors and
recipients, which also makes this privilege log inadequate. See S.E.C. v. Yorkville Advisors, LLC,
300 F.R.D. 152, 164 (S.D.N.Y. 2014). For example, for claims of attorney-client privilege, Ms.
Maxwell does not even assert that individuals such as Brett Jaffe, Philip Barden, or Martin
Weinberg represent her, or that any attorney-client relationship exists between them.
Furthermore, there is no explanation as to how she could possibly claim an attorney-client
privilege with non-attorney Ross Gow and non-attorney Jeffrey Epstein, as discussed above.
For the foregoing reasons, Maxwell’s Privilege Log fails to provide the information
required by Federal Rule of Civil Procedure 26(b)(5) and Local Civil Rule 26.2(a)(2)(A), and it
does not provide sufficient information to support the privilege claims asserted therein.
Accordingly, this Court should find that Maxwell has waived her privilege claim for every entry
which describes the subject matter as “Communication re: legal advice,” or at the very least,
9

At the very least, the Court must conduct an in camera inspection of these documents to test the
propriety of a claim of privilege where no attorney is part of the communication and the privilege log
description does not provide adequate detail. See Grinnell Corp. v. ITT Corp., 222 F.R.D. 74, 78
(S.D.N.Y.2003) (examining privilege log as well as documents themselves in order to determine
applicability of the privilege); Safeco Ins. Co. of America v. M.E.S., Inc., No. 09–CV–3312, 2013 WL
1680684, at *4 (noting that “[i]n camera review is ‘a practice both long-standing and routine in cases
involving claims of privilege.’ ”) (quoting In re Grand Jury Subpoenas Dated Mar. 19, 2002 & Aug. 2,
2002, 318 F.3d 379, 386 (2d Cir.2003)).
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require Maxwell to submit the documents in question for in camera review to determine whether
they are actually subject to any privilege claim.
CONCLUSION
For the foregoing reasons, this Court should order Ms. Maxwell to produce the
documents listed in her privilege log, or at the very least, conduct an in camera inspection to
determine whether or not these documents are privileged under applicable law.10
Dated: February 26, 2016
Respectfully Submitted,
BOIES, SCHILLER & FLEXNER LLP
By: /s/ Sigrid McCawley
Sigrid McCawley (Pro Hac Vice)
Boies, Schiller & Flexner LLP
401 E. Las Olas Blvd., Suite 1200
Ft. Lauderdale, FL 33301
(954) 356-0011
David Boies
Boies, Schiller & Flexner LLP
333 Main Street
Armonk, NY 10504
Ellen Brockman
Boies, Schiller & Flexner LLP
575 Lexington Ave
New York, New York 10022
(212) 446-2300

10

Ms. Maxwell’s Privilege Log is also incomplete because she has unilaterally, arbitrarily, and
wrongfully withheld production of responsive documents from a great portion of the Relevant Period, as
addressed in detail in Ms. Giuffre’s Motion to Compel the Production of Documents Subject to Improper
Objections. Accordingly, to the extent that Ms. Maxwell claims responsive documents from the remainder
of the Relevant Period are privileged, she must furnish a revised privilege log bearing description of those
documents as well.
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Laura A. Menninger, Esq.
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Fax: (303) 832-2628
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United States District Court
Southern District of New York
Virginia L. Giuffre,
Plaintiff,

Case No.: 15-cv-07433-RWS

v.
Ghislaine Maxwell,
Defendant.
________________________________/
DECLARATION OF SIGRID S. McCAWLEY IN SUPPORT OF
PLAINTIFF’S MOTION TO COMPEL THE PRODUCTION OF DOCUMENTS
SUBJECT TO IMPROPER CLAIM OF PRIVILEGE
I, Sigrid S. McCawley, declare that the below is true and correct to the best of my
knowledge as follows:
1.

I am a partner with the law firm of Boies, Schiller & Flexner LLP and duly

licensed to practice in Florida and before this Court pursuant to this Court’s September 29, 2015
Order granting my Application to Appear Pro Hac Vice.
2.

I respectfully submit this Declaration in support of Plaintiff Virginia Giuffre’s

Motion to Compel Production of Documents Subject to Improper Claim of Privilege.
3.

Attached hereto as Exhibit 1, is a true and correct copy of Defendant Ghislaine

Maxwell’s Privilege Log.
4.

Attached hereto as Exhibit 2, is a true and correct copy of Ross Gow’s LinkedIn

profile.
I declare under penalty of perjury that the foregoing is true and correct.
/s/ Sigrid S. McCawley______
Sigrid S. McCawley, Esq.
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United States District Court
For The Southern District of New York
Giuffre v. Maxwell 15cv-07433-RWS
***Per Local Rule 26.2, the following privileges are asserted pursuant to British law, Colorado law and NY law.
TAB

DATE

1.

2011.03.15

DOC.
TYPE
E-Mails

2.

2011.03.15

E-Mails

3.

2015.01.02

E-Mails

4.

2015.01.02

E-Mail

5.

2015.01.02

E-Mail

6.

2015.01.06

E-Mail

7.

2015.01.06

E-Mail

8.

2015.01.10

E-Mail

9.

2015.01.10

E-Mail

10.

E-Mails

11.

2015.01.09
2015.01.10
2015.01.11

12.

2015.01.11

E-Mail

13.

2015.01.11

E-Mail

14.

2015.01.11 –
2015.01.17

E-Mails

E-Mail

FROM

TO

Ghislaine
Maxwell
Brett Jaffe,
Esq.
Ross Gow

Brett Jaffe, Esq.

Ghislaine
Maxwell
Ross Gow

Ross Gow

Ghislaine
Maxwell
Ghislaine
Maxwell
Ghislaine
Maxwell
Ghislaine
Maxwell
Ross Gow

Jeffrey Epstein

Ghislaine
Maxwell
Philip Barden,
Esq.
Philip Barden,
Esq.
Jeffrey Epstein

CC

Ghislaine Maxwell
Ghislaine Maxwell

Ghislaine Maxwell

Brian Basham

Jeffrey Epstein,
Alan Dershowitz, Esq.
Philip Barden, Esq., Ross
Gow
Philip Barden, Esq.
Philip Barden, Esq.

G.
Maxwell

Jeffrey Epstein
Ross Gow
Ghislaine Maxwell
Ghislaine Maxwell

G.
Maxwell
Ross Gow

RELATIONSH
IP
OF
PARTIES
Attorney
/
Client
Attorney /
Client
Attorney
Agent /
Client
Attorney
Agent /
Attorney
Agent /
Client
Common
Interest
Attorney /
Client
Attorney /
Client
Client /
Attorney
Agent /
Attorney /
Client
Common
Interest
Attorney /
Agent / Client
Attorney /
Agent / Client
Common
Interest

SUBJECT
MATTER
Communication
re: legal advice
Communication
re: legal advice
Communication
re: legal advice
Communication
re: legal advice
Communication
re: legal advice
Communication
re: legal advice
Communication
re: legal advice
Communication
re: legal advice
Communication
re: legal advice
Communication
re: legal advice
Communication
re: legal advice
Communication
re: legal advice
Communication
re: legal advice
Communication
re: legal advice

PRIVILEGE
Attorney-Client
Attorney-Client
Attorney-Client
Attorney-Client
Attorney-Client
Common Interest
Common Interest
Attorney-Client
Attorney-Client
Attorney-Client
Common Interest
Attorney-Client
Attorney-Client
Common
Interest
Privilege
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15.

2015.01.13

DOC.
TYPE
E-Mail

16.

2015.01.13

E-Mail

17.

2015.01.13

E-Mails

18.

2015.01.21

E-Mail

Philip Barden,
Esq.
Ross Gow

19.

2015.01.21 2015.01.27
2015.01.212015.01.27

E-Mails

Jeffrey Epstein

E-Mails

Ghislaine
Maxwell

TAB

20.

DATE

FROM

TO

Ghislaine
Maxwell
Philip Barden,
Esq.

Jeffrey Epstein

Ghislaine Maxwell

CC

Martin Weinberg, Esq.

Philip Barden, Esq.,
Ghislaine Maxwell
Ghislaine Maxwell
Jeffrey Epstein

Mark Cohen

RELATIONSHI
P
OF PARTIES
Common
Interest
Common
Interest
Attorney /
Client
Agent /
Attorney /
Common
Interest
Common
Interest

SUBJECT
MATTER
Communication
re: legal advice
Communication
re: legal advice
Communication
re: legal advice
Communication
re: legal advice
Communication re:
legal advice
Communication re:
legal advice

PRIVILEGE
Common
Interest
Common
Interest
Privilege
Attorney-Client
Attorney-Client
Common Interest
Privilege
Common Interest
Privilege
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United States District Court
For The Southern District of New York
Giuffre v. Maxwell
15-cv-07433-RWS
***Per Local Rule 26.2, the following privileges are asserted pursuant to British law, Colorado law and NY law.
DATE
2011.03.15

DOC.
TYPE
E-Mails

FROM

TO

CC

Ghislaine Maxwell

Brett Jaffe, Esq.

RELATIONSHIP
OF PARTIES
Attorney / Client

2011.03.15

E-Mails

Brett Jaffe, Esq.

Ghislaine Maxwell

Attorney / Client

2015.01.02

E-Mails

Ross Gow

Ghislaine Maxwell

2015.01.02

E-Mail

Ghislaine Maxwell

Ross Gow

2015.01.02

E-Mail

Ross Gow

Ghislaine Maxwell

2015.01.06

E-Mail

Ghislaine Maxwell

Jeffrey Epstein

Attorney Agent /
Client
Attorney Agent /
Client
Attorney Agent /
Client
Common Interest

2015.01.06

E-Mail

Ghislaine Maxwell

2015.01.10

E-Mail

Ghislaine Maxwell

2015.01.10

E-Mail

Ghislaine Maxwell

Jeffrey Epstein,
Alan Dershowitz, Esq.
Philip Barden, Esq.,
Ross Gow
Philip Barden, Esq.

2015.01.09
2015.01.10
2015.01.11

E-Mails

Ross Gow

Philip Barden, Esq.

E-Mail

Ghislaine Maxwell

Jeffrey Epstein

2015.01.11

E-Mail

Philip Barden, Esq.

Ross Gow

2015.01.11

E-Mail

Philip Barden, Esq.

Ghislaine Maxwell

2015.01.11 –
2015.01.17

E-Mails

Jeffrey Epstein

Ghislaine Maxwell

Brian
Basham

Attorney / Client
Attorney / Client
Client / Attorney
G.
Maxwell

G.
Maxwell
Ross
Gow

Agent / Attorney /
Client
Common Interest
Attorney / Agent /
Client
Attorney / Agent /
Client
Common Interest

SUBJECT MATTER
Communication re:
legal advice
Communication re:
legal advice
Communication re:
legal advice
Communication re:
legal advice
Communication re:
legal advice
Communication re:
legal advice
Communication re:
legal advice
Communication re:
legal advice
Communication re:
legal advice
Communication re:
legal advice
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Plaintiff Virginia L. Giuffre, by and through undersigned counsel, respectfully submit
this Motion to Compel Production of Documents in Response to Request Nos. 1-39 and to
Compel Documents Subject to Improper Objections Including Refusals to Produce Documents
from Highly Relevant Time Periods. For the reasons set forth below, this Court should grant
Plaintiff’s Motion in its entirety.
I.

PRELIMINARY STATEMENT
Plaintiff first served her request for production of documents on defendant on October 27,

2015. Now, almost four (4) months later, and even after this Court denied defendant’s attempts
to stay discovery and directed a response, defendant is still refusing to produce highly relevant
documents. Defendant is attempting to grant herself a de facto stay of discovery, without Court
approval, by refusing to produce documents or generally comply with a party’s clear and
unequivocal discovery obligations1. Indeed, in response to thirty-eight (38) requests for
production, the defendant has chosen to produce two emails.2 This represents a willful disregard
of her discovery obligations, something this Court should not condone.
“Although not unlimited, relevance, for purposes of discovery, is an extremely broad
concept.” Ottoson v. SMBC Leasing and Finance, Inc., (Sweet, J.) 2015 WL 4597542 at * 2
(S.D.N.Y. July 30, 2015) (granting motion to compel) (internal quotations omitted); Stinson v.
City of New York, (Sweet, J.), 2015 WL 4610422 (S.D.N.Y. July 23, 2015) (granting in part
motion to compel production).
In the Second Circuit, courts have dismissed actions where a party has demonstrated
willful disregard for its discovery obligations. Edwards v. Am. Airlines, Inc., No. 95 CIV. 5356
1

Maxwell also waited four (4) months to produce her initial Rule 26 Disclosures which she just served on February
24, 2016.
2

Notably, Maxwell even refuses to produce the defamatory press releases from her communications with her press
agent Ross Gow, which are at the heart of this case.

1

(SAS), 1996 WL 432472, at *3 (S.D.N.Y. Aug. 1, 1996). See also International Mining Co.,
Inc. v. Allen and Co., (Sweet, J.), 567 F.Supp 777 (S.D.N.Y. 1983) (failure to produce
documents and supply adequate answers to interrogatories without justifiable excuse warranted
the dismissal of the complaint). The blatant nature of the defendant’s failure to participate in
discovery is akin to the conduct for which the Second Circuit has awarded sanctions.
This case turns on whether or not Maxwell defamed Ms. Giuffre when she called Ms.
Giuffre’s account of her sexual abuse “obvious lies.” Ms. Giuffre intends to establish that
Maxwell’s defamatory statement was untrue, and that Ms. Giuffre was telling the truth. To
prove the truth of her sexual abuse, Ms. Giuffre seeks discovery of documents evidencing her
sexual abuse and sexual trafficking by Maxwell and her associates, including convicted sex
offender Jeffrey Epstein. Therefore, documents evidencing Ms. Giuffre’s encounters with
Maxwell, and documents evidencing Maxwell’s communications with her co-conspirators, are
plainly relevant and discoverable. For example, Request 6 seeks documents relating to
Maxwell’s communications with Sarah Kellen. At a prior deposition, Sarah Kellen invoked her
Fifth Amendment privilege when asked:
Q. Would you agree with me that Ghislaine Maxwell provides underage girls to Mr.
Epstein for sex?
***
A. Upon the instruction of my lawyer, I must invoke my Fifth Amendment privilege.
Q. Take a look at what we marked as Exhibit 10. Do you recognize the two people in
that photograph?
A. On the instruction of my lawyer, I must invoke my Fifth Amendment privilege.
Q. Would you agree with me that’s Ghislaine Maxwell on the right and Jeffrey Epstein
on the left?
A. On the instruction of my lawyer, I must invoke my Fifth Amendment privilege.
***
Q. Do you recognize the young lady shown in Exhibit 11?
A. On the instruction of my lawyer, I must invoke my Fifth Amendment privilege.
Q. Do you agree with me that the young girl shown in Exhibit 11 was recruited by
Ghislaine Mawell for sexual activity with Jeffrey Esptein?
A. On the instruction of my lawyer, I must invoke my Fifth Amendment privilege.

2

See McCawley Decl. at Exhibit 1, March 24, 2010 Deposition Transcript of Sarah Kellen at 100103.
Clearly, communications Maxwell had with Sarah Kellen are highly relevant to
establishing Maxwell’s involvement in trafficking underage girls. Yet, Maxwell is refusing to
produce any communications with Sarah Kellen.
Moreover, defendant Maxwell has admitted that non-privileged,3 relevant documents
exist. She is simply refusing to produce them. See Declaration of Sigrid McCawley
(“McCawley Decl.”) at Exhibit 2, Defendant Maxwell’s Response to Plaintiff’s First Request for
Production Requests Nos. 1, 3, 6, 7, 8, 9, 10, 11, 15, 17, 19, 21, 22, 23, 24, 32, 33, 34, and 37.
Indeed, it is undisputed that Maxwell spent many years traveling with Ms. Giuffre. And, for
years thereafter, Maxwell continued her association with convicted sex offender Jeffrey Epstein.
Ms. Giuffre is entitled to those documents in discovery because they go directly to the claim at
issue in this litigation. Therefore, this Court should compel her to produce them.
II.

LEGAL ARGUMENT
A.

Legal Standard

Under Federal Rule of Civil Procedure 34(a), a party may request that another party
produce documents in its possession as long as the documents are within the scope of Fed. R.
Civ. P. 26(b), which allows for broad discovery regarding any non-privileged matter that is
relevant to any party’s claim or defense. Information within this scope of discovery need not be
admissible in evidence to be discoverable. Relevance is still to be “construed broadly to
encompass any matter that bears on, or that reasonably could lead to other matter that could bear
on” any party's claim or defense. State Farm Mut. Auto. Ins. Co. v. Fayda, No.
3

Ms. Maxwell’s privilege claims all fail as addressed in Ms. Giuffre’s Motion to Compel Production
Based on Improper Claim of Privilege.
3

14CIV9792WHPJCF, 2015 WL 7871037, at *2 (S.D.N.Y. Dec. 3, 2015) (granting motion to
compel). If the opposing party objects to producing the documents, the party seeking production
can file a motion to compel with the court pursuant to Fed. R. Civ. P. 37. Against this backdrop
of broad discovery rights, Maxwell has refused to produce responsive documents.
B.

Maxwell’s General Objections Fail

The centerpiece of Maxwell’s general objections is her disingenuous limitation of her
discovery responses to a short window of time that she has unilaterally selected. Maxwell
wrongfully attempts to limit discovery to the month of December 30, 2014 – January 31, 2015
when her defamatory statement was issued and 1999 – 20024. Maxwell’s time period limitation
clearly violates both the letter and spirit of Rule 26. For example, a communication by
Maxwell’s press agent regarding the plaintiff is just as relevant if it was made on February 1,
2015 as the one that was made on January 3, 2015 and it is clearly discoverable. These
communications with her press agent are key documents in this case, as the sole claim concerns
Ms. Maxwell defaming Ms. Giuffre in the press, yet Maxwell has arbitrarily refused to produce
highly relevant discovery.
The abuse at issue in this case is alleged to have started in or around 1999 and there are
relevant documents and communications from that point to the present in that Maxwell
continued to associate with convicted pedophile Jeffrey Epstein up until at least 2015 as
evidenced by her privilege log. See McCawley Decl. at Exhibit 3, Maxwell’s Privilege Log.
Accordingly, plaintiff defined the relevant period for purposes of her requests for production as
1999 – present. While that may seem like a substantial period of time, all of the publically

4

Maxwell refers to her shortened time period as “the Relevant Time Period as defined in Paragraph 15”
of her objections. To be clear, Ms. Giuffre’s references herein to production for the “Relevant Time
Period” refer to the Relevant Time Period of 1999 to the present as defined in her original requests for
production.
4

available documents demonstrate that the whole period is highly relevant to the sexual abuse
allegations. For example, the flight logs demonstrate that Maxwell was flying on Jeffrey
Epstein’s planes over 360 times from 1999 – 2005. In addition, Maxwell flew with plaintiff
when she was a minor child in 2000 on Jeffrey Epstein’s planes. The flight logs reveal that
Maxwell continued to actively travel with Jeffrey Epstein and other unidentified “female”
passengers through at least as late as September 5, 2005.5 See McCawley Decl. at Exhibit 4.
Moreover, there is critical activity relevant to the abuse allegations happening in the mid2000s as evidenced by the Palm Beach Police report that identified over 30 underage girls who
were being victimized during that time period. In addition, house staff identifies Maxwell as the
person in charge during this time period. See McCawley Decl. at Exhibit 5, Alfredo Rodriguez
Deposition Transcript at 24-25.
The years of the mid to late 2000s are also highly relevant because that is during the time
when convicted sex offender Jeffrey Epstein entered his plea deal with the government. Law
enforcement conducted a trash pull from Jeffrey Epstein’s residence in Florida and uncovered his
house message pads. The message pads reveal that in 2004, Maxwell was coordinating
“training” with underage girls as indicated by the redactions in the message pads. See
McCawley Decl. at Exhibit 6, SAO 2830. Maxwell was also organizing “massages” for Epstein
in 2004 with underage girls and indicating which girls she had lined-up on given days. See
McCawley Decl. at Exhibit 6, SAO 02841.
Plaintiff here received a Victim Notification Letter on September 9, 2008. See
McCawley Decl. at Exhibit 7. In 2009, an attorney sought Maxwell’s deposition in connection

5

Only a fraction of the flight logs were made publically available. Therefore there are likely other records
in Maxwell’s possession, custody and control that would demonstrate Maxwell traveling with underage
females but to date she has refused to produce this information and indeed is limiting her responses to a
very narrow window of time.
5

with various sexual abuse allegations and Maxwell dodged the deposition claiming that her
mother was ill and she would be traveling outside the country with no plans of returning.
Despite this claim to avoid her deposition, she then was photographed thereafter at Chelsea
Clinton’s wedding in Rhinebeck, New York. See McCawley Decl. at Composite Exhibit 8
Maxwell Deposition Notice; Subpoena and Cancellation Payment Notice, and January 13, 2015
Daily Mail Article with photograph. In 2011, Maxwell started issuing press statements through
her agent Ross Gow. The offending defamatory statement was issued on January 3, 2015. As
demonstrated by the timeline, discussed above, any documents that Maxwell has from the period
from 1999 to the present are highly relevant. Ms. Giuffre respectfully requests that this Court
direct Maxwell to produce all responsive documents for the time period from 1999 to the
present.6
Defendant Maxwell has also asserted fundamentally improper general objections which
should be overruled. Am. Rock Salt Co., LLC v. Norfolk S. Corp., 228 F.R.D. 426, 432
(W.D.N.Y. 2004) (“generalized objections that discovery requests are vague, overly broad, or
unduly burdensome are not acceptable, and will be overruled.”).
Maxwell’s general objection to producing material that implicates “privacy interests” is
equally misplaced. Maxwell does not have a “privacy interest” in the illegal sexual abuse and
trafficking of Ms. Giuffre and other minors, nor does she have a “privacy interest” in the
communications with her co-conspirators, including convicted sex offender, Jeffrey Epstein and

6

Maxwell has asserted that she cannot find documents for Requests Nos.1, 2, 6, 12, 13, 14, 35 and 38.
The Requests are set forth in Appendix A. To the extent that these requests incorporate her General
Objection to the Relevant Period articulated in paragraph 15 of her Objections, Plaintiff requests that this
Court require Ms. Maxwell to search for and produce any responsive documents from the 1999 to the
present that may have been excluded from Maxwell’s original search for the reasons stated above.

6

others.7 See Zorn v. Howe, 276 A.D.2d 51, 57, 716 N.Y.S.2d 128, 133 (2000) (finding no
legitimate privacy interest in illegal activity). Unsurprisingly, Maxwell cites no authority that
would shield the production of those documents.8 These documents are responsive and relevant.
The only proper objection Maxwell can make is an assertion of her Fifth Amendment privilege.
Failing that assertion, she must produce them.
Furthermore, Maxwell claims that “prior to this litigation” she has “long had a practice of
deleting emails after they have been read.” First, Ms. Giuffre is entitled to a forensic examination
of Maxwell’s personal computers and devices to recover deleted emails and to discovery when
and if Maxwell has performed a “swipe” of her computers/devices to permanently destroy
deleted emails.
Second, in her Motion to Dismiss, Maxwell claims that in both 2011 and 2015 she
anticipated litigation against tabloids. Specifically, she stated that in 2011, “litigation . . . was
forthcoming,” and in 2015, she made her press release “’pertinent to’ anticipated good-faith
litigation.” When litigation is anticipated, it is incumbent on the party to preserve documents.
See Zubulake v. UBS Warburg LLC, 220 F.R.D. 212, 218 (S.D.N.Y.2003) (“Once a party
reasonably anticipates litigation, it must ... ensure the preservation of relevant documents.”)
Additionally, if Maxwell purposefully destroyed documents in 2015, this Court can instruct the
jury to made an adverse inference against Maxwell or enter a default judgment in favor of Ms.
7

Non-attorney Maxwell claims that her communications with co-conspirator, convicted pedophile, and
non-attorney Jeffrey Epstein are privileged, a specious claim that is challenged in Plaintiff’s Motion to
Compel for Improper Assertion of Privilege.
8

Maxwell cites a non-controlling and inapposite Colorado case. In Gateway, the moving party sought to
inspect personal computers, smartphones, and other devices belonging to the defendant and his wife, who
was a non-party to the case. The court remanded the decision on the motion to compel that discovery to
the trial court, requiring that the trial court make findings of fact balancing the defendants’ privacy
interest with the plaintiffs’ need for the information sought as required by another case. It did not hold
that such materials were not discoverable. Notably, Maxwell does not cite to any New York case in
opposing this request, nor does she cite to a case from any other jurisdiction that is at all on point.

7

Giuffre. See Rule 37(e)(2)(b),(c), Fed. R. Civ. P. (“If electronically stored information that
should have been preserved in the anticipation or conduct of litigation is lost because a party
failed to take reasonable steps to preserve it, and it cannot be restored or replaced through
additional discovery, the court . . . upon finding that the party acted with the intent to deprive
another party of the information’s use in the litigation may . . . instruct the jury that it may or
must presume the information was unfavorable to the party; or dismiss the action or enter a
default judgment.”) Similarly, Maxwell was served with a subpoena decus tecum on September
21, 2009 seeking her testimony in relations to Epstein’s underage sex ring. See McCawley Decl.
at Composite Exhibit 8, 2009 Subpoena issued to Maxwell. Maxwell avoided that deposition by
falsely claiming to be out of the country (she was, instead, photographed at Chelsey Clinton’s
New York wedding). See Composite Exhibit 8. Pursuant to that subpoena, Maxwell was placed
on notice that her documents were relevant to pending litigation. All of these events triggering
her duty to preserve documents center on Maxwell’s role in Epstein’s sex crimes; therefore, all
of the documents she had a duty to preserve are relevant to this litigation. Defendant Maxwell
must produce these documents or explain to the Court when and why they were destroyed.
C.

Maxwell’s Specific Objections Fail

1.
Request No. 1: All documents relating to communications with Jeffery
Epstein from 1999 – Present.
a.

Maxwell’s Response:

Maxwell objects to this Request on the grounds that it is overly broad and unduly
burdensome and calls for the production of documents that are irrelevant to this action and not
reasonably calculated to lead to the discovery of admissible evidence. Maxwell further objects
to this Request to the extent it seeks documents or information protected by the attorney/client
privilege, the work-product doctrine, the common interest privilege or any other applicable
privilege.

8

Subject to and without waiving the above objections, Maxwell is withholding documents
outside of the Relevant Periods described in paragraph15, supra9, and is withholding production
of documents that are privileged pursuant to a common interest agreement.
b.

Maxwell’s Objections Fail, as the Request Seeks Relevant Discovery

Maxwell must produce documents for the entire Relevant Period as discussed above.
Communications with convicted sex offender Jeffrey Epstein for whom Defendant Maxwell is
alleged to have assisted him with his sexual trafficking activities are of the highest relevance in
this case, and must be produced. Additionally, Maxwell has asserted an improper privilege with
regard to these documents, which is addressed fully in Plaintiff’s Motion to Compel for Improper
Claims of Privilege.
2.
Request No. 3: All documents relating to communications with Andrew
Albert Christian Edward, Duke of York (a.k.a. Prince Andrew) from 1999 – present.
a.

Maxwell’s Response:

Maxwell objects to this Request on the grounds that it is overly broad and calls for the
production of documents that are irrelevant to this action and not reasonably calculated to lead to
the discovery of admissible evidence. Maxwell further objects to this Request to the extent it
seeks documents or information protected by the attorney/client privilege, the work-product
doctrine, or any other applicable privilege. Maxwell also objects to this Request to the extent it
implicates her right to privacy. Gateway Logistics, Inc. v. Smay, 302 P .3d 235 (Colo.2013);
Fed.R.Evid .501.
Subject to and without waiving the above objections, Maxwell will produce nonprivileged documents responsive to this Request limited to the Relevant Periods described in

9

Maxwell’s reference to her “redefined” Relevant Period comes from paragraph 15 of her Responses and
Objections which provides: “Ms. Maxwell objects to Instruction No. 1, in particular the definition of the
“Relevant Period” to include July 1999 to the present, on the grounds that it is overly broad and unduly
burdensome and calls for the production of documents that are irrelevant to this action and not reasonably
calculated to lead to the discovery of admissible evidence. The Complaint at paragraph 9 purports to
describe events pertaining to Plaintiff and Defendant occurring in the years 1999 – 2002. The Complaint
also references statements attributed to Ms. Maxwell occurring in January 2015. Defining the “Relevant
Period” as July 1999 to the present” is vastly overbroad, irrelevant and not reasonably calculated to lead
to the discovery of admissible evidence, and as to certain of the Requests, is intended for the improper
purpose of annoying or harassing Ms. Maxwell and it implicates her privacy rights. Thus, Ms. Maxwell
interprets the Relevant Period to be limited to 1999 – 2002 and December 30, 2014 – January 31, 2015
and objects to production of any documents outside that period, except as specifically noted.”
9

paragraph15, supra, and with private phone numbers and related information redacted. Maxwell
is withholding production of documents outside of such Relevant Periods.
b.

Maxwell’s Objections Fail, as the Request Seeks Relevant Discovery

Defendant Maxwell’s communications with Prince Andrew, for the entire Relevant
Period, are relevant to this litigation. Maxwell is alleged to have trafficked Ms. Giuffre to Prince
Andrew when Ms. Giuffre was a minor. Indeed, there is photographic evidence of Prince
Andrew with his arm around Virginia’s waist, standing next to Maxwell, in Maxwell’s London
residence, when Virginia was a minor child. In the one email defendant did produce in Response
to the Requests for Production, Maxwell instructs Prince Andrew to “call me” after Prince
Andrew says he needs to speak about Virginia. See McCawley Decl. at Exhibit 9. Ms. Giuffre is
entitled to all of the communications between Maxwell and Prince Andrew not only to show the
communications between them regarding her trafficking, but also possible communications
between them, that would establish Maxwell furnishing him with other females or discussing
other individuals who may have been involved with this activity.
3.
Request No. 6: All documents relating to communications with any of the
following individuals from 1999 – present: Emmy Taylor, Sarah Kellen, Eva Dubin, Glen Dubin,
Jean Luc Brunel, and Nadia Marcinkova.
a.

Maxwell’s Response:

Maxwell objects to this Request on the grounds that it is overly broad, unduly
burdensome and/or propounded for the improper purpose of annoying or harassing Maxwell.
Maxwell further objects to this Request on the grounds that it calls for the production of
documents that are irrelevant to this action and not reasonably calculated to lead to the discovery
of admissible evidence.
Subject to and without waiving the above objections, Maxwell is withholding production
of documents relating to communications with Nadia Marcinkova, Sarah Kellen and Eva Dubin
that are outside of the Relevant Periods described in paragraph15, supra. Maxwell has been
unable to locate any such documents relating to Ms. Marcinkova, Ms. Kellen or Ms. Dubin
within the Relevant Periods. Maxwell also has been unable to locate any such documents
responsive to this Request relating to Glen Dubin, Jean Luc Brunel or Emmy Taylor for any time
period.
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b.

Maxwell’s Objections Fail, as the Request Seeks Relevant Discovery

Ms. Kellen was previously deposed regarding Jeffrey Epstein’s underage sex ring. When
asked about Maxwell’s involvement in the sex trafficking, Ms. Kellen asserted her Fifth
Amendment privileges and refused to answer. Ms. Kellen’s assertion implicates Maxwell in the
sex trafficking activity.
Q. Would you agree with me that Ghislaine Maxwell provides underage girls to Mr.
Epstein for sex?
***
A. Upon the instruction of my lawyer, I must invoke my Fifth Amendment privilege.
See McCawley Decl. at Exhibit 1, March 24, 2010 Deposition Transcript of Sarah Kellen at 100103.
Maxwell’s communications with Ms. Kellen, at any time during the original Relevant
Period, are relevant to the sexual abuse suffered by Ms. Giuffre and others at the hands of
Maxwell, and should not be withheld. Moreover, flight logs demonstrate that Sarah Kellen and
Maxwell flew together multiple times, including with Ms. Giuffre. See McCawley Decl. at
Exhibit 4.
Similarly, Nadia Marcinkova was a co-conspirator of Maxwell and Epstein, and
communicated with them frequently as evidenced by the message pads law enforcement
retrieved from Epstein’s residence. See McCawley Decl. at Exhibit 6. Nadia Marcinkova also
travelled on Jeffrey Epstein’s planes with Maxwell. See McCawley Decl. at Exhibit 4, flight
logs. Similarly, Emmy Taylor was Maxwell’s assistant during this time frame and also travelled
on Jeffrey Epstein’s planes with Ms. Giuffre. See McCawley Decl. at Exhibit 4. These
communications are relevant for the entire original Relevant Period and Maxwell must produce
them.
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Regarding Glen and Eva Dubin, flight logs demonstrate that they also travelled on Jeffrey
Epstein’s planes with Maxwell. Maxwell has acknowledged having communications with Eva
Dubin, but she is refusing to turn them over. Eva and Glen regularly placed calls to Jeffrey
Epstein and to Maxwell as evidenced by the police report trash pull of message pads. See
McCawley Decl. at Exhibit 6, SAO2843, SAO2984, SAO2994, SAO3004, SAO3006, and
SAO3009. Maxwell’s communications with Glen and Eva Dubin are relevant for the entire
original Relevant Period and should be produced.
4.
Request No. 7: All video tapes, audio tapes, photographs or any other print or
electronic media relating to females under the age of 18 from the period of 1999 – present.
a.

Maxwell’s Response:

Maxwell objects to this Request on the grounds that it is overly broad, unduly
burdensome and/or propounded for the improper purpose of annoying or harassing Maxwell.
Maxwell further objects to this Request on the grounds that it calls for the production of
documents that are irrelevant to this action and not reasonably calculated to lead to the discovery
of admissible evidence.
Subject to and without waiving the above objections, Maxwell has been unable to locate
any documents responsive to this Request which relate or pertain to Plaintiff or any of the
witnesses identified by Plaintiff in her Rule 26 disclosures. Maxwell is withholding production
of other documents responsive to this Request, including things like mainstream newspapers,
magazines, videos, DVDs or other media or family photographs which contain depictions of
female children, including Maxwell herself as a child.
b.

Maxwell’s Objections Fail, as the Request Seeks Relevant Discovery

To clarify, Ms. Giuffre is not seeking the depictions of children under the age of 18 that
that include Maxwell as a child or Maxwell’s relatives as children. Nor is Ms. Giuffre seeking
mainstream images that are legally available, such as in mainstream newspapers, magazines,
videos, or DVDs. Instead, Ms. Giuffre is seeking the depictions of underage girls possessed by
Maxwell. For example, Alfredo Rodriguez, a former household manager for Epstein, testified
that Maxwell kept images of naked girls on her personal computer whose identities are unknown
to Ms. Giuffre:
12

Q. “Did they appear to be doing any sexual?
A. Yes, ma’am
Q. And in these instances were there girls doing sexual things with other girls?
A. Yes, ma’am.
Q. And I’m still talking about the pictures on Maxwell’s computer.
A. Yes, ma’am.”
See McCawley Decl. at Exhibit 5, Alfredo Rodriguez August 7, 2009, Dep. Tr. at 311-312.
Accordingly, Maxwell’s depictions of females under the age of 18, goes to Ms. Giuffre’s claims
of sexual abuse and should be produced for the entire original Relevant Period. These pictures
would reveal which underage girls Maxwell was interacting with and photographing or
videotaping which is highly relevant to this case. Importantly, this request is not limited to
depictions of Ms. Giuffre or the individuals in Ms. Giuffre’s Rule 26 disclosures, as Maxwell
tries to assert in her Objection.
5.
Request Nos. 8 and 33: All documents relating to your travel from the period
of 1999 – present, including but not limited to, any travel on Jeffrey Epstein’s planes,
commercial flights, helicopters, passport records, records indicating passengers traveling with
you, hotel records, and credit card receipts.
a.

Maxwell’s Response:

Maxwell objects to this Request on the grounds that it is overly broad, unduly
burdensome and/or propounded for the improper purpose of annoying or harassing Maxwell.
Maxwell further objects to this Request on the grounds that it calls for the production of
documents that are irrelevant to this action and not reasonably calculated to lead to the discovery
of admissible evidence. Maxwell also objects to this Request to the extent it implicates her right
to privacy. Gateway Logistics, Inc. v. Smay, 302 P .3d 235 (Colo.2013); Fed.R.Evid. 501.
Subject to and without waiving the above objections, Maxwell is withholding production
of documents outside of the Relevant Periods described in paragraph15, supra, and is
withholding documents within the Relevant Period that are private and are not reasonably
calculated to lead to the discovery of admissible evidence. The documents reflecting flight plans
in Maxwell’s possession do not identify passengers or manifests.
b.

Request No. 33

All travel records between 1999 and the present reflecting your presence in: (a) Palm Beach
Florida or immediately surrounding areas; (b) 9 E. 71st Street, New York, NY 10021; (c) New
Mexico; (d) U.S. Virgin Islands; (e) any jet or aircraft owned or controlled by Jeffrey Epstein.
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c.

Maxwell’s Response to Request No. 33

Ms. Maxwell objects to this Request on the grounds that it is overly broad, unduly
burdensome an/or proponed for the improper purpose of annoying or harassing Maxwell. This
request is also duplicative and cumulative of Requests Nos. 8 and 14 above. Maxwell further
objects to this Request to the extent that it calls for the production of documents that are
irrelevant to this action and not reasonably calculated to lead to the discovery of admissible
evidence.
Subject to and without waiving the above objections, Maxwell has been unable to locate
any documents responsive to this Request for the Relevant Periods as defined in paragraph 15,
supra. Maxwell is withholding production of documents outside of such Relevant Period.
d.

Maxwell’s Objections Fail, as the Request Seeks Relevant Discovery

Popularly known in mainstream media as the “Lolita Express,”10 Epstein is alleged to
have used his private plane to traffic females across state lines for sexual purposes. The
flightlogs available at this time to Ms. Giuffre only show a fraction of the flights made by the
Lolita Express, but even those logs show Maxwell and Ms. Giuffre on these flights multiple
times. See McCawley Decl. at Exhibit 4. This request concerning Maxwell’s travel will show
Maxwell’s involvement in the trafficking, including Ms. Giuffre, across state lines with and for
Epstein.
Jeffrey Epstein’s private island is only reachable by helicopter or boat. Maxwell was
known to fly the helicopter to the private island transporting guests. Therefore, her helicopter
flight records will show which girls and other individuals that Maxwell flew to Epstein’s private
island. The records will also demonstrate when and how many times Maxwell was operating the
helicopter.
Maxwell’s commercial flight, passport, hotel, and credit card records are highly relevant
because they will show, for example, that she flew to Paris, France with Ms. Giuffre while Ms.

10

See, e.g., “All aboard the ‘Lolita Express’: http://www.dailymail.co.uk/news/article-2922773/Newly-releasedflight-logs-reveal-time-trips-Bill-Clinton-Harvard-law-professor-Alan-Dershowitz-took-pedophile-Jeffrey-Epsteins-Lolita-Express-private-jet-anonymous-women.html.
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Giuffre was a minor child. Additionally, these records will place Maxwell at other locations
around the United States and internationally at the same times Ms. Giuffre was in those
locations, which goes to the defamation claim in this case. The records will also link her to other
females who may have been trafficked for sex. Finally, Maxwell’s travel to Epstein’s residences
in Florida, New York, New Mexico, and USVI will support the allegations that Maxwell assisted
Jeffrey Epstein with his sexual trafficking operation. Accordingly, this is an improper objection.
Defendant Maxwell has admitted that she is withholding responsive documents from production,
and this Court should require her to produce them.
6.

Request Nos. 10 and 11:

a.
Request No. 10: All documents relating to payments made from
Jeffrey Epstein or any related entity to you from 1999 – present, including payments for work
performed, gifts, real estate purchases, living expenses, and payments to your charitable
endeavors including the TerraMar project.
b.

Maxwell’s Response to Request No. 10:

Maxwell objects to this Request on the grounds that it is overly broad, unduly
burdensome and/or propounded for the improper purpose of annoying or harassing Maxwell.
Maxwell further objects to this Request on the grounds that it calls for the production of
documents that are irrelevant to this action and not reasonably calculated to lead to the discovery
of admissible evidence.
Subject to and without waiving the above objections, Maxwell has been unable to
locate any documents responsive to this Request during the Relevant Periods as defined in
paragraph15, supra. Maxwell is withholding production of documents outside of such
Relevant Periods.
c.
Request No. 11: All documents relating to or describing any work
you performed with Jeffrey Epstein, or any affiliated entity from 1999 –present.
d.

Maxwell’s Response to Request No. 11:

Maxwell objects to this Request in that the terms “work,” “with” and “affiliated entity”
are vague, undefined and susceptible of multiple meanings and definitions. M. Maxwell objects
to this Request on the grounds that it is overly broad, unduly burdensome and/or propounded for
the improper purpose of annoying or harassing Maxwell. Maxwell further objects to this Request
on the grounds that it calls for the production of documents that are irrelevant to this action and
not reasonably calculated to lead to the discovery of admissible evidence.
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Subject to and without waiving the above objections, Maxwell has been unable to
locate any documents responsive to this Request during the Relevant Periods as defined in
paragraph15, supra. Maxwell is withholding production of documents outside of such
Relevant Periods.
e.

Maxwell’s Objections Fail, as the Request Seeks Relevant Discovery

Maxwell recruited Ms. Giuffre and groomed her to perform sexual acts for Jeffrey
Epstein. She also performed other services for Jeffrey Epstein, including recruiting and
scheduling girls to perform “massages” for Epstein. The household staff testified that they took
instructions from Maxwell. See McCawley Decl. at Exhibit 5, Rodriguez at 24-25. Therefore,
her work for Epstein and related entities is relevant. Discovery concerning Maxwell’s
compensation, formal or informal, for the work she performed for convicted sex offender Jeffrey
Epstein is highly relevant for the entire Relevant Period, from 1999 to the present, because
Maxwell performed these services, and received compensation and gifts during this entire time
period. For example, a 2003 Vanity Fair article, written before the Jeffrey Epstein scandal
broke, describes Maxwell as someone who “seems to organize much of [Epstein’s] life -recently she was making telephone inquiries to find a California-based yoga instructor for
him.”11 The police records also reveal that Maxwell recruited a female to work for Jeffrey
Epstein. The message pads also reveal Maxwell regularly working for Jeffrey Epstein, including
organizing his schedule for training underage girls. See McCawley Decl. at Exhibit 6, SAO2830.
The work she performed for Epstein, and the compensation she received, is relevant to the claim
in this case for the entire Relevant Period. Therefore, Maxwell must produce the documents she
is withholding.
7.
Request No. 15: All video tapes, audio tapes, photographs or any other print
or electronic media taken at a time when you were in Jeffrey Esptein’s company or inside any of
his residences or aircraft.
11

“The Talented Mr. Epstein,” Vanity Fair, March 2003,
http://www.vanityfair.com/news/2003/03/jeffrey-epstein-200303
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a.

Maxwell’s Response:

Maxwell objects to this Request on the grounds that it is overly broad, unduly
burdensome and/or propounded for the improper purpose of annoying or harassing Maxwell.
Maxwell further objects to this Request on the grounds that it calls for the production of
documents that are irrelevant to this action and not reasonably calculated to lead to the discovery
of admissible evidence. Maxwell further objects to this Request to the extent it implicates her
right to privacy. Gateway Logistics, Inc. v. Smay, 302 P .3d 235 (Colo.2013); Fed.R.Evid . 501.
Subject to and without waiving the above objections, Maxwell has been unable to locate
any documents responsive to this Request that are within the Relevant Periods described in
paragraph15, supra. Maxwell is withholding production of documents outside of such Relevant
Periods.
b.

Maxwell’s Objections Fail, as the Request Seeks Relevant Discovery

Maxwell must produce these documents for the entire Relevant Period, and not withhold
any. Photographs and other electronic recordings with Jeffrey Epstein likely contain the image of
other underage girls or trafficked women, and therefore, those photographs go to the claim in this
case. Additionally, such depictions would reveal other potential witnesses in this case.
Accordingly, Maxwell must not withhold these documents based on her revised time period
limitation for discovery.
8.
Request No. 17: All documents relating to communications with you and
Ross Gow from 2005 – present.
a.

Maxwell’s Response:

Maxwell objects to this Request on the grounds that it is overly broad, unduly
burdensome and/or propounded for the improper purpose of annoying or harassing Maxwell.
Maxwell further objects to this Request to the extent that it calls for the production of documents
that are irrelevant to this action and not reasonably calculated to lead to the discovery of
admissible evidence. Maxwell also objects to this request to the extent it seeks documents or
information protected by the attorney/client privilege, the common interest privilege, the workproduct doctrine, or any other applicable privilege.
Subject to and without waiving the above objections, Maxwell is withholding documents
responsive to this Request that are outside of the Relevant Periods defined in paragraph15, supra
as well as the period of January 1, 2011 to December 31, 2011,and also withholding documents
within the Relevant Periods that are privileged. Maxwell has been unable to locate any nonprivileged documents that are within such Relevant Periods.

17

b.

Maxwell’s Objections Fail, as the Request Seeks Relevant Discovery

Through her non-attorney12, public relations professional, Maxwell made a defamatory
statement to the press, and that statement is the genesis of this defamation lawsuit. The press
quoted portions of this defamatory statement in its publications. The full statement, distributed to
the press by Maxwell, through her agent Ross Gow, is clearly discoverable. Ms. Maxwell is in
possession of that full statement. Ms. Maxwell admitted to having a January 2, 2015 “Email from
Ross Gow to various news organizations,” “Subject: ‘Ghislaine Maxwell.” Its date is the day
before the known defamatory statements appeared in the press. It is clear that the full defamatory
statement is contained within that January 2, 2015 email; it is increasingly clear that the full
statement contains other defamatory remarks, which is why Ms. Maxwell is trying to hide it.
There are no privileges that attach to emails to the press or to press releases - their very
purpose is wide dissemination. The fact that Maxwell has not disclosed this press release places
her in clear violation of her discovery obligations: Ms. Giuffre is plainly entitled to the
defamatory statement Maxwell released to the press upon which this lawsuit is based, including
all communications with her press agent, and made by her press agent. Ms. Giuffre presumes that
the full statement contains additional defamatory statements, which would explain Maxwell’s
spurious attempt to circumvent her discovery obligations by trying to convince the Court that a
press release is somehow confidential and privileged.
In addition to the full statement released to the press, Ms. Giuffre is entitled to all
previous drafts of the statement, and all communications Maxwell had with Mr. Gow regarding

12

Ross Gow is not an attorney, and Maxwell has not alleged that he is an attorney. Upon information and
belief, Ross Gow is merely a public relations professional who works for a PR firm that Maxwell
employed. As a non-attorney, no attorney-client privilege attaches to Maxwell and Gow’s
communications. Maxwell’s communications with Gow listed on the Maxwell privilege log are
challenged in Plaintiff’s Motion to Compel for Improper Claim of Privilege.
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the statement. Accordingly, Ms. Giuffre is entitled to communications relating to Mr. Gow particularly the January 2, 2015 email - for the entire Relevant Period.
9.
Request No. 21-24: All telephone records associated with you including
cellphone records from 1999 –present.
a.

Maxwell’s Response:

Maxwell objects to this Request on the grounds that it is overly broad, unduly
burdensome, propounded for the improper purpose of annoying or harassing Maxwell, and seeks
documents outside of Maxwell’s possession, custody or control. Maxwell further objects to this
Request to the extent that it calls for the production of documents that are irrelevant to this action
and not reasonably calculated to lead to the discovery of admissible evidence. Maxwell further
objects to this Request to the extent it implicates her right to privacy. Gateway Logistics, Inc. v.
Smay, 302 P .3d 235 (Colo.2013); Fed.R.Evid. 501.
Subject to and without waiving the above objections, Maxwell has been unable to locate
any documents responsive to this Request during the Relevant Periods defined in paragraph15,
supra. Maxwell is withholding production of documents outside of such Relevant Periods.
b.
Request No. 22: All documents relating to calendars, schedules or
appointments for you from 1999 –present.
c.

Maxwell’s Response to Request No. 22:

Maxwell objects to this Request on the grounds that it is overly broad, unduly
burdensome, propounded for the improper purpose of annoying or harassing Maxwell, and seeks
documents outside of Maxwell’s possession, custody or control. Maxwell further objects to this
Request to the extent that it calls for the production of documents that are irrelevant to this action
and not reasonably calculated to lead to the discovery of admissible evidence. Maxwell further
objects to this Request to the extent it implicates her right to privacy. Gateway Logistics, Inc. v.
Smay, 302 P. 3d 235 (Colo.2013); Fed.R.Evid. 501.
Subject to and without waiving the above objections, Maxwell has been unable to locate
any documents responsive to this Request during the Relevant Periods defined in paragraph15,
supra. Maxwell is withholding production of documents outside of such Relevant Periods.
d.
Request No. 23: All documents relating to calendars, schedules or
appointments for Jeffrey Epstein from 1999 –present.
e.

Maxwell’s Response to Request No. 23:

Maxwell objects to this Request on the grounds that it is overly broad, unduly
burdensome, propounded for the improper purpose of annoying or harassing Maxwell, and seeks
documents outside of Maxwell’s possession, custody or control. Maxwell further objects to this
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Request to the extent that it calls for the production of documents that are irrelevant to this action
and not reasonably calculated to lead to the discovery of admissible evidence.
Maxwell further objects to this Request to the extent it implicates her right to privacy.
Gateway Logistics, Inc. v. Smay, 302 P .3d 235 (Colo.2013); Fed.R.Evid. 501.
Subject to and without waiving the above objections, Maxwell has been unable to locate
any documents responsive to this Request during the Relevant Periods defined in paragraph15,
supra. Maxwell is withholding production of documents outside of such Relevant Periods.
f.
Request No. 24: All documents relating to contact lists, phone lists or
address books for you or Jeffrey Epstein from 1999 –present.
g.

Maxwell’s Response to Request No. 24:

Maxwell objects to this Request on the grounds that it is overly broad, unduly
burdensome and/or propounded for the improper purpose of annoying or harassing Maxwell.
Maxwell further objects to this Request to the extent that it calls for the production of documents
that are irrelevant to this action and not reasonably calculated to lead to the discovery of
admissible evidence. Maxwell further objects to this Request to the extent it implicates her right
to privacy. Gateway Logistics, Inc. v. Smay, 302 P. 3d 235 (Colo. 2013); Fed.R.Evid. 501.
Subject to and without waiving the above objections, Maxwell has been unable to locate
any documents responsive to this Request within the Relevant Periods defined in paragraph15,
supra. Maxwell is withholding production of documents outside of such Relevant Periods.
h.

Maxwell’s Objections To Requests 21-24 Fail, as the Requests Seek

Relevant Discovery
Requests Nos. 21-24 seek Maxwell’s telephone records, Maxwell and Jeffrey Epstein’s
calendars, and Epstein’s contact lists for the Relevant Period. Maxwell admits that she has
documents responsive to these request that she refuses to produce. Contact with, meetings with,
and contact information for the Maxwell and Epstein’s underage victims and adult coconspirators will prove that Ms. Giuffre is truthful regarding her sexual abuse. The small
grouping of message pads pulled by law enforcement reflect that Maxwell was making
arrangements for Jeffrey Epstein and was in regular and frequent contact with him. See
SAO2847. Records of telephone calls and meetings are critical to this case. For example, in one
of the two documents produced by Maxwell, she instructs co-conspirator Prince Andrew to “call
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me.” See McCawley Decl. at Exhibit 9. Another example is Jeffrey Epstein’s “black book” with
the contact information for underage girls and co-conspirators. See McCawley Decl. at Exhibit
10. Accordingly, Maxwell’s refusal to produce similar documents is not supported by law, and
this Court should order them to be produced. Similarly, Maxwell’s and Mr. Epstein’s calendars,
schedules and appointments reveal who they met with and when, including underage girls and
co-conspirators.
Maxwell and Epstein’s illegal and abusive behavior is not only relevant for the period of
time in which they trafficked Ms. Giuffre: their continued trafficking until Epstein’s 2008
indictment, and their continued collaboration up through the present regarding the related civil
suits also go to the claim in this case, and support Ms. Giuffre’s account of her own sex abuse.
Accordingly, Maxwell must produce the documents responsive to these four requests that she is
withholding.
10.
Request No. 32: All documents related to communications with or
interaction with Alan Dershowitz from 1999 to present.
a.

Maxwell’s Response:

Maxwell objects to this Request on the grounds that it is overly broad, unduly
burdensome and/or propounded for the improper purpose of annoying or harassing Maxwell.
Maxwell further objects to this Request to the extent that it calls for the production of documents
that are irrelevant to this action and not reasonably calculated to lead to the discovery of
admissible evidence. Maxwell further objects to this Request as being interposed for an improper
purpose, specifically Plaintiff and her counsel’s civil litigation currently pending in Broward
County, Florida in the matter of Cassell v. Dershowitz.
Subject to and without waiving the above objections, Maxwell will produce nonprivileged documents responsive to this Request during the Relevant Periods defined in
paragraph15, supra. Maxwell is withholding production of documents outside of such Relevant
Periods.
b.

Maxwell’s Objections Fail, as the Request Seeks Relevant Discovery

Defendant Maxwell has been communicating with Alan Dershowitz about the sexual
trafficking allegations as evidenced by the one email she produced. Maxwell’s communications
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with Dershowitz are directly relevant to the claim. Maxwell has admitted that she has documents
responsive to this request,13 but refuses to produce them under her arbitrary and self-serving
restrictive limitation to the Relevant Period. Accordingly, this Court should require that
Defendant Maxwell produce her communications with Dershowitz.
11.
Request No. 34: All documents reflecting your ownership or control of
property in London between the years 1999 and 2002.
a.

Maxwell’s Response

Maxwell objects to this Request to the extent that it calls for the production of documents
that are irrelevant to this action and not reasonably calculated to lead to the discovery of
admissible evidence. Maxwell further objects to this Request on the grounds that it calls for
documents that are a matter of public record and are thus equally available to the Plaintiff.
Subjection to and without waiving the above objections, Maxwell is withholding
documents Responsive to this Request that are a matter of public record.
b.

Maxwell’s Objections Fail, as the Request Seeks Relevant Discovery

Defendant Maxwell and Jeffrey Epstein trafficked Ms. Giuffre when she was a minor
child to Prince Andrew in Maxwell’s own home in London, as evidenced by the photograph of
Ms. Giuffre, Maxwell, and Prince Andrew taken in her London home when Ms. Giuffre was
only seventeen years old. See McCawley Decl. at Exhibit 11. Evidence of Maxwell’s property in
London evidences this incident of sexual trafficking, and it is therefore relevant. The ownership
and property records are also relevant to establish whether any other individuals have ownership
rights in the property, like Jeffrey Epstein. The recent amendments to Rule 26(b) allow courts to
take into account “the parties' relative access to relevant information.” Fed. R. Civ. P. 26(b)(1).
Maxwell admitted that she already has responsive documents in her possession that she is
choosing to withhold, purporting that they are “a matter of public record,” without giving any
13

Alan Dershowitz is not Maxwell’s attorney, and Maxwell has not alleged that he is her attorney.
Therefore, no attorney-client privilege attaches to Maxwell and Dershowitz’s communications. Maxwell
has listed communications with Dershowitz on her privilege log. That entry is challenged in Plaintiff’s
Motion to Compel for Improper Claim of Privilege.
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evidence or reasons supporting that statement, nor explaining how and whether such records can
be accessed by a foreigner. Indeed, Ms. Giuffre’s access to property records in a foreign
jurisdiction is slight compared to Maxwell’s access to documents already in her possession. The
party resisting disclosure bears the burden of establishing alternative sources for the information,
and Maxwell has not met that burden. See State Farm Mut. Auto. Ins. Co. v. Fayda, No.
14CIV9792WHPJCF, 2015 WL 7871037, at *4 (S.D.N.Y. Dec. 3, 2015) (internal citations and
quotations omitted). Accordingly, Maxwell must produce her property records.
12.
Request No. 37: All documents reflecting communications you have had
with Bill or Hillary Clinton (or persons acting on their behalf), including all communications
regarding your attendance at Chelsea’s Clinton’s wedding ceremony in 2010.
a.

Maxwell’s Response:

Maxwell objects to this Request on the grounds that it is overly broad, unduly
burdensome and/or propounded for the improper purpose of annoying or harassing Maxwell.
Maxwell further objects to this Request to the extent that it calls for the production of documents
that are irrelevant to this action and not reasonably calculated to lead to the discovery of
admissible evidence.
Subject to and without waiving the above objections, Maxwell has been unable to locate
any documents responsive to this Request for the Relevant Periods as defined in paragraph 15,
supra. Maxwell is withholding production of documents outside of such Relevant Periods.
b.

Maxwell’s Objections Fail, as the Request Seeks Relevant Discovery

As recounted above, in 2009, an attorney sought Maxwell’s deposition in connection with
various sexual abuse allegations and Maxwell said her mother was ill and she would be traveling
outside the country with no plans of returning. Despite this claim to avoid her deposition, she
then was photographed at Chelsea Clinton’s wedding in Rhinebeck, New York. See McCawley
Decl. at Exhibit 8, Maxwell Deposition Notice; Subpoena and Cancellation Payment Notice, and
January 13, 2015 Daily Mail Article with photograph. Maxwell admits that she has documents
responsive to this request, and this Court should require her to produce them. Other
communications she has had with the Clintons about Ms. Giuffre or the allegations in this case
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are also highly relevant, particularly given that Mr. Clinton travelled with Maxwell, Jeffrey
Epstein and others on Jeffrey Epstein’s plane a number of times, including a trip to Thailand.
13.
Request No. 39: All documents reflecting training to fly a helicopter or
experience flying a helicopter, including any records concerning your operation of a helicopter in
the U.S. Virgin Islands.
a.

Maxwell’s Response:

Maxwell objects to this Request to the extent that it calls for the production of documents
that are irrelevant to this action and not reasonably calculated to lead to the discovery of
admissible evidence. Maxwell further objects to this Request to the extent it implicates her right
to privacy. Gateway Logistics, Inc. v. Smay, 302 P.3d 235 (Colo. 2013); Fed. R. Evid. 501.
Maxwell is withholding documents responsive to this Request as irrelevant and not
reasonably calculated to lead to the discovery of admissible evidence.
b.

Maxwell’s Objections Fail, as the Request Seeks Relevant Discovery

Epstein’s private island in the United States Virgin Islands is only accessible via boat or
helicopter. Maxwell flew people back and forth from Epstein’s island as part of her sexual
trafficking of underage girls. Records of Maxwell’s operating a helicopter and training therefor
is relevant to the claims of sexual abuse in this case. Maxwell has admitted that she has
responsive documents; therefore, this Court should require her to produce them.
CONCLUSION
For the reasons set forth above, plaintiff Virginia Giuffre respectfully requests that the
Court grant her Motion to Compel and direct Defendant Maxwell to produce documents
responsive to Request Nos. 1 – 39 for the period of 1999 to the present.
Dated: February 26, 2016
Respectfully Submitted,
BOIES, SCHILLER & FLEXNER LLP
By: /s/ Sigrid McCawley
Sigrid McCawley (Pro Hac Vice)
Boies, Schiller & Flexner LLP
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David Boies
Boies, Schiller & Flexner LLP
333 Main Street
Armonk, NY 10504
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United States District Court
Southern District of New York
Virginia L. Giuffre,
Plaintiff,

Case No.: 15-cv-07433-RWS

v.
Ghislaine Maxwell,
Defendant.
________________________________/
APPENDIX A TO PLAINTIFF, VIRGINIA GIUFFRE’S MOTION TO COMPEL THE
PRODUCTION OF DOCUMENTS SUBJECT TO IMPROPER OBJECTIONS

A.

Request No. 1
i.

Verbatim Statement of Request No. 1:

All documents relating to communications with Jeffery Epstein from 1999 – Present
ii.

Maxwell’s Response:

Maxwell objects to this Request on the grounds that it is overly broad and unduly
burdensome and calls for the production of documents that are irrelevant to this action and not
reasonably calculated to lead to the discovery of admissible evidence. Maxwell further objects
to this Request to the extent it seeks documents or information protected by the attorney/client
privilege, the work-product doctrine, the common interest privilege or any other applicable
privilege.
Subject to and without waiving the above objections, Maxwell is withholding documents
outside of the Relevant Periods described in paragraph15, supra, and is withholding production
of documents that are privileged pursuant to a common interest agreement.
B.

Request No. 2
i.

Verbatim Statement of Request No. 2

All documents relating to communications with Virginia Roberts Giuffre from 1999 Present.
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ii.

Maxwell’s Response

Maxwell has been unable to locate any such documents.
C.

Request No. 6
i.

Verbatim Statement of Request No. 6

All documents relating to communications with any of the following individuals from
1999 – present: Emmy Taylor, Sarah Kellen, Eva Dubin, Glen Dubin, Jean Luc Brunel, and
Nadia Marcinkova.
ii.

Maxwell’s Response:

Maxwell objects to this Request on the grounds that it is overly broad, unduly
burdensome and/or propounded for the improper purpose of annoying or harassing Maxwell.
Maxwell further objects to this Request on the grounds that it calls for the production of
documents that are irrelevant to this action and not reasonably calculated to lead to the discovery
of admissible evidence.
Subject to and without waiving the above objections, Maxwell is withholding production
of documents relating to communications with Nadia Marcinkova, Sarah Kellen and Eva Dubin
that are outside of the Relevant Periods described in paragraph15, supra. Maxwell has been
unable to locate any such documents relating to Ms. Marcinkova, Ms. Kellen or Ms. Dubin
within the Relevant Periods. Maxwell also has been unable to locate any such documents
responsive to this Request relating to Glen Dubin, Jean Luc Brunel or Emmy Taylor for any time
period.
D.

Request No. 12
i.

Verbatim Statement of Request No. 12

All confidentiality agreements between you and Jeffrey Epstein or any entity to which he
is related or involved or such agreements which are or were in your possession or control related
to any other employee of Jeffrey Epstein, or any associated entity.
ii.

Maxwell’s Response:

Maxwell objects to this Request in that the terms “confidentiality agreements” and
“associated entity” are vague, undefined and susceptible of multiple meanings and definitions
Maxwell objects to this Request on the grounds that it is overly broad, unduly burdensome
and/or propounded for the improper purpose of annoying or harassing Maxwell. Maxwell further
objects to this Request on the grounds that it calls for the production of documents that are
irrelevant to this action and not reasonably calculated to lead to the discovery of admissible
evidence.
2
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Subject to and without waiving the above objections, Maxwell has been unable to
locate any documents responsive to this Request
E.

Request No. 13
i.

Verbatim Statement of Request No.13:

All documents from you, your attorneys or agents to any law enforcement entity, or from any
law enforcement entity to you or any of your representatives related to any cooperation, potential
charge, immunity or deferred prosecution, or which relates to suspected or known criminal
activity.
ii.

Maxwell’s Response:

Ms. Maxwell objects to this Request as vague and confusing. Ms. Maxwell objects to this
Request to the extent it requests documents subject to either the attorney-client or work product
privileges. Ms. Maxwell objects to this Request on the grounds that it is overly broad, unduly
burdensome and/or propounded for the improper purpose of annoying or harassing Ms. Maxwell.
Ms. Maxwell further objects to this Request on the grounds that it calls for the production of
documents that are irrelevant to this action and not reasonably calculated to lead to the discovery
of admissible evidence.
Subject to and without waiving the above objections, Ms. Maxwell has been unable to
locate any documents responsive to this Request.
F.

Request No. 14
i.

Verbatim Statement of Request No. 14:

All documents relating to travel of any female under the age of 18 from the period of
1999 - present.
ii.

Maxwell’s Response:

Ms. Maxwell objects to this Request on the grounds that it is overly broad, unduly
burdensome and/or propounded for the improper purpose of annoying or harassing Ms. Maxwell.
Ms. Maxwell further objects to this Request on the grounds that it calls for the production of
documents that are irrelevant to this action and not reasonably calculated to lead to the discovery
of admissible evidence.
Subject to and without waiving the above objections, Ms. Maxwell has been unable to
locate any documents responsive to this Request.
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G.

Request No. 35
i.

Verbatim Statement of Request No. 35:

All documents reflecting you or Jeffrey Epstein’s membership or visits to the Mar-a-Lago
Club in Palm Beach Florida between the years 1999 and 2002.
ii.

Verbatim Statement of Response:

Ms. Maxwell has been unable to locate any documents responsive to this Request.
H.

Request No. 38
i.

Verbatim Statement of Request No. 38

All documents reflecting contact with you by any law enforcement or police agency,
including any contact by the FBI, Palm Beach Police Department, or West Palm Beach Police
Department.
ii.

Verbatim Statement of Response:

Maxwell has been unable to locate any documents responsive to this Request.
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United States District Court
Southern District of New York

Virginia L. Giuffre,
Plaintiff,

Case No.: 15-cv-07433-RWS

v.
Ghislaine Maxwell,
Defendant.
________________________________/
DECLARATION OF SIGRID S. McCAWLEY IN SUPPORT OF
PLAINTIFF’S MOTION TO COMPEL THE PRODUCTION OF DOCUMENTS
SUBJECT TO IMPROPER OBJECTIONS
I, Sigrid S. McCawley, declare that the below is true and correct to the best of my
knowledge as follows:
1.

I am a partner with the law firm of Boies, Schiller & Flexner LLP and duly

licensed to practice in Florida and before this Court pursuant to this Court’s September 29, 2015
Order granting my Application to Appear Pro Hac Vice.
2.

I respectfully submit this Declaration in support of Plaintiff Virginia Giuffre’s

Motion to Compel Production of Documents Subject to Improper Objections.
3.

Attached hereto as Exhibit 1, is a true and correct copy of an Excerpt from the

March 24, 2010 Deposition Transcript of Sarah Kellen.
4.

Attached hereto as Exhibit 2, is a true and correct copy of Defendant Ghislaine

Maxwell’s Responses and Objections to Plaintiff’s First Request for Production.
5.

Attached hereto as Exhibit 3, is a true and correct copy of Defendant Ghislaine

Maxwell’s Privilege Log.
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6.

Attached hereto as Exhibit 4, is a true and correct copy of Jeffrey Epstein’s

private plane Flight Logs.
7.

Attached hereto as Composite Exhibit 5, is a true and correct copy of excerpts

from the July 29, 2009 and August 7, 2009 Deposition Transcripts of Alfredo Rodriguez.
8.

Attached hereto as Composite Exhibit 6, is a true and correct copy of the message

pads obtained from Jeffrey Epstein’s residence by law enforcement.
9.

Attached hereto as Composite Exhibit 7, is a true and correct copy of the

September 9, 2008 Victim Notification Letter.
10.

Attached hereto as Composite Exhibit 8, is a true and correct copy of the Notice

of Deposition of Ghislaine Maxwell, Subpoena and Cancellation Payment Notice, and January
13, 2015 Daily Mail Article.
11.

Attached hereto as Exhibit 9, is a true and correct copy of Bates GM_00001 –

GM_00015.
12.

Attached hereto as Exhibit 10, is a true and correct copy of Jeffrey Epstein’s

phone book.
13.

Attached hereto as Exhibit 11, is a true and correct copy of a photo of Ghislaine

Maxwell, Prince Andrew, and Virginia Giuffre.
I declare under penalty of perjury that the foregoing is true and correct.

/s/ Sigrid S. McCawley______
Sigrid S. McCawley, Esq.
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Dated: February 26, 2016
Respectfully Submitted,
BOIES, SCHILLER & FLEXNER LLP
By: /s/ Sigrid McCawley
Sigrid McCawley (Pro Hac Vice)
Boies, Schiller & Flexner LLP
401 E. Las Olas Blvd., Suite 1200
Ft. Lauderdale, FL 33301
(954) 356-0011
David Boies
Boies, Schiller & Flexner LLP
333 Main Street
Armonk, NY 10504
Ellen Brockman
Boies, Schiller & Flexner LLP
575 Lexington Ave
New York, New York 10022
(212) 446-2300
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on February 26, 2016, I electronically filed the foregoing
document with the Clerk of Court by using the CM/ECF system. I also certify that the foregoing
document is being served this day on the individuals identified below via transmission of Notices
of Electronic Filing generated by CM/ECF.
Laura A. Menninger, Esq.
HADDON, MORGAN & FOREMAN, P.C.
150 East 10th Avenue
Denver, Colorado 80203
Tel: (303) 831-7364
Fax: (303) 832-2628
Email: lmenninger@hmflaw.com
/s/ Sigrid S. McCawley
Sigrid S. McCawley
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
--------------------------------------------------X

Plaintiff,
v.
GHISLAINE MAXWELL,
Defendant.
--------------------------------------------------X

...............................................

VIRGINIA L. GIUFFRE,

15-cv-07433-RWS

DEFENDANT’S MOTION FOR A PROTECTIVE ORDER

Defendant Ghislaine Maxwell, through undersigned counsel, moves this Court for the
entry of a Protective Order pursuant to Rule 26(c) of the Federal Rules of Civil Procedure. In
support of this motion, Ms. Maxwell states as follows:
Pursuant to F.R.C.P. 26(c) this Court “may, for good cause, issue an order to protect a
party…from annoyance, embarrassment, oppression, or undue burden or expense…” The nature
of this case concerns highly personal and sensitive information from both parties. In this action,
both parties have sought and will seek confidential information in the course of discovery from
the other party and from non-party witnesses. Release of such confidential information outside
of the litigation could expose the parties to “annoyance, embarrassment, [and] oppression” and
result in significant injury to one or more of the parties’ business or privacy interests.
Plaintiff seeks to take the deposition of defendant Ghislaine Maxwell. Based on written
discovery requests served to date, it is anticipated that Plaintiff will seek to question Ms.
Maxwell concerning her personal and professional relationships as well matters concerning her

private affairs. Furthermore, Plaintiff has served Ms. Maxwell with document requests that seek
information of a sensitive and confidential nature. Dissemination of such information to third
parties could be significantly harmful to Ms. Maxwell’s business and personal privacy interests.
Good cause exists for entry of this Protective Order.
WHEREFORE, Defendant respectfully requests that the Court grant her Motion for
Protective Order in this matter in the form attached as Exhibit A to Declaration of Laura
Menninger in Support of Defendant’s Motion for a Protective Order.
Dated: March 2, 2016.
Respectfully submitted,

s/ Laura A. Menninger
Laura A. Menninger (LM-1374)
HADDON, MORGAN AND FOREMAN, P.C.
150 East 10th Avenue
Denver, CO 80203
Phone: 303.831.7364
Fax:
303.832.2628
lmenninger@hmflaw.com
Attorneys for Ghislaine Maxwell
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CERTIFICATE OF SERVICE
I certify that on March 2, 2016, I electronically filed this Defendant’s Motion for a
Protective Order with the Clerk of Court using the CM/ECF system which will send notification
to all counsel of record including the following:
Sigrid S. McCawley
BOIES, SCHILLER & FLEXNER, LLP
401 East Las Olas Boulevard, Ste. 1200
Ft. Lauderdale, FL 33301
smccawley@bsfllp.com
s/ Brenda Rodriguez
Brenda Rodriguez
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
--------------------------------------------------X

Plaintiff,
v.
GHISLAINE MAXWELL,
Defendant.

..............................................
.

VIRGINIA L. GIUFFRE,

15-cv-07433-RWS

--------------------------------------------------X
DECLARATION OF LAURA A. MENNINGER IN SUPPORT OF
DEFENDANT’S MOTION FOR PROTECTIVE ORDER

I, Laura A. Menninger, declare that the below is true and correct to the best of my
knowledge as follows:
1.

I am a partner with the law firm of a Haddon, Morgan & Foreman, P.C. and duly

licensed to practice in the States of New York and Colorado and admitted to practice in the
United States District Court for the Southern District of New York.
2.

I respectfully submit this Declaration in support of Ms. Maxwell’s Motion for

Protective Order in this action.
3.

Attached hereto as Exhibit A is a proposed Protective Order.

Dated: March 2, 2016.

Respectfully submitted,

s/ Laura A. Menninger
Laura A. Menninger (LM-1374)
HADDON, MORGAN AND FOREMAN, P.C.
150 East 10th Avenue
Denver, CO 80203
Phone: 303.831.7364
Fax:
303.832.2628
lmenninger@hmflaw.com
Attorneys for Ghislaine Maxwell
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CERTIFICATE OF SERVICE
I certify that on March 2, 2016, I electronically filed this Declaration of Laura A.
Menninger in Support of Defendant’s Motion for a Protective Order with the Clerk of Court
using the CM/ECF system which will send notification to all counsel of record including the
following:
Sigrid S. McCawley
BOIES, SCHILLER & FLEXNER, LLP
401 East Las Olas Boulevard, Ste. 1200
Ft. Lauderdale, FL 33301
smccawley@bsfllp.com
s/ Brenda Rodriguez
Brenda Rodriguez
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EXHIBIT A
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United States District Court
Southern District Of New York
--------------------------------------------------X

Plaintiff,
v.
Ghislaine Maxwell,
Defendant.
-----------------------------------------------X

...............................................

Virginia L. Giuffre,

15-cv-07433-RWS

PROTECTIVE ORDER
Upon a showing of good cause in support of the entry of a protective order to
protect the discovery and dissemination of confidential information or information which
will improperly annoy, embarrass, or oppress any party, witness, or person providing
discovery in this case, IT IS ORDERED:
1.

This Protective Order shall apply to all documents, materials, and information,
including without limitation, documents produced, answers to interrogatories,
responses to requests for admission, deposition testimony, and other
information disclosed pursuant to the disclosure or discovery duties created by
the Federal Rules of Civil Procedure.

2.

As used in this Protective Order, “document” is defined as provided in
FED.R.CIV.P. 34(a). A draft or non-identical copy is a separate document
within the meaning of this term.
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3.

Information designated “CONFIDENTIAL” shall be information that is
confidential and implicates common law and statutory privacy interests of (a)
plaintiff Virginia Roberts Giuffre and (b) defendant Ghislaine Maxwell.

4.

CONFIDENTIAL information shall not be disclosed or used for any purpose
except the preparation and trial of this case.

5.

CONFIDENTIAL documents, materials, and/or information (collectively
“CONFIDENTIAL INFORMATION”) shall not, without the consent of the
party producing it or further Order of the Court, be disclosed except that such
information may be disclosed to:
a. attorneys actively working on this case;
b. persons regularly employed or associated with the attorneys actively
working on this case whose assistance is required by said attorneys in the
preparation for trial, at trial, or at other proceedings in this case;
c. the parties;
d. expert witnesses and consultants retained in connection with this
proceeding, to the extent such disclosure is necessary for preparation, trial
or other proceedings in this case;
e. the Court and its employees (“Court Personnel”) in this case;
f. stenographic reporters who are engaged in proceedings necessarily incident
to the conduct of this action;
g. deponents, witnesses, or potential witnesses; and

2
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h. other persons by written agreement of the parties.
6.

Prior to disclosing any CONFIDENTIAL INFORMATION to any person
listed above (other than counsel, persons employed by counsel, Court
Personnel and stenographic reporters), counsel shall provide such person with
a copy of this Protective Order and obtain from such person a written
acknowledgment stating that he or she has read this Protective Order and
agrees to be bound by its provisions. All such acknowledgments shall be
retained by counsel and shall be subject to in camera review by the Court if
good cause for review is demonstrated by opposing counsel.

7.

Documents are designated as CONFIDENTIAL by placing or affixing on them
(in a manner that will not interfere with their legibility) the following or other
appropriate notice: “CONFIDENTIAL.”

Discovery material designated

CONFIDENTIAL shall be identified by Bates number. To the extent practical,
the respective legend shall be placed near the Bates number.
8.

Designation of a document as CONFIDENTIAL INFORMATION shall
constitute a representation that such document has been reviewed by an
attorney for the designating party, that there is a valid and good faith basis for
such designation, made at the time of disclosure or production to the receiving
party, and that disclosure of such information to persons other than those
permitted access to such material would cause a privacy harm to the
designating party.

3
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9.

Whenever a deposition involves the disclosure of CONFIDENTIAL
INFORMATION, the deposition or portions thereof shall be designated as
CONFIDENTIAL and shall be subject to the provisions of this Protective
Order. Such designation shall be made on the record during the deposition
whenever possible, but a party may designate portions of depositions as
CONFIDENTIAL after transcription, provided written notice of the
designation is promptly given to all counsel of record within thirty (30) days
after notice by the court reporter of the completion of the transcript, and until
the expiration of such thirty (30) days after notice by the court reporter of the
completion of the transcript, no party or counsel for any such party may share
the contents of the deposition outside the limitations of this Protective Order.

10.

Whenever a party seeks to file any document or material containing
CONFIDENTIAL INFORMATION with the Court in this matter, it shall be
accompanied by a Motion to Seal pursuant to Section 6.2 of the Electronic
Case Filing Rules & Instructions for the Southern District of New York.

11.

A party may object to the designation of particular CONFIDENTIAL
INFORMATION by giving written notice to the party designating the disputed
information. The written notice shall identify the information to which the
objection is made. If the parties cannot resolve the objection within ten (10)
business days after the time the notice is received, it shall be the obligation of
the party designating the information as CONFIDENTIAL to file an

4
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appropriate motion requesting that the Court determine whether the disputed
information should be subject to the terms of this Protective Order. If such a
motion is timely filed, the disputed information shall be treated as
CONFIDENTIAL under the terms of this Protective Order until the Court rules
on the motion. If the designating party fails to file such a motion within the
prescribed time, the disputed information shall lose its designation as
CONFIDENTIAL and shall not thereafter be treated as CONFIDENTIAL in
accordance with this Protective Order. In connection with a motion filed under
this provision, the party designating the information as CONFIDENTIAL shall
bear the burden of establishing that good cause exists for the disputed
information to be treated as CONFIDENTIAL.
12.

At the conclusion of this case, unless other arrangements are agreed upon, each
document and all copies thereof which have been designated as
CONFIDENTIAL shall be returned to the party that designated it
CONFIDENTIAL, or the parties may elect to destroy CONFIDENTIAL
documents. Where the parties agree to destroy CONFIDENTIAL documents,
the destroying party shall provide all parties with an affidavit confirming the
destruction.

13.

This Protective Order shall have no force and effect on the use of any
CONFIDENTIAL INFORMATION at trial in this matter.

5
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14.

This Protective Order may be modified by the Court at any time for good cause
shown following notice to all parties and an opportunity for them to be heard.

BY THE COURT

UNITED STATES DISTRICT JUDGE
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United States District Court
Southern District of New York
Virginia L. Giuffre,
Plaintiff,

Case No.: 15-cv-07433-RWS

v.
Ghislaine Maxwell,
Defendant.
________________________________/
PLAINTIFF VIRGINIA GIUFFRE’S RESPONSE TO DEFENDANT’S
MOTION FOR PROTECTIVE ORDER
Plaintiff Virginia L. Giuffre, by and through undersigned counsel, respectfully submits
this Response to Defendant’s Motion for A Protective Order.
I.

BACKGROUND

On February 5, 2016, Plaintiff, Virginia Giuffre, noticed Defendant Maxwell’s deposition
for March 2, 2016. See Sigrid McCawley Declaration (hereinafter “McCawley Decl.”) at Exhibit
1. Due to Defendant’s counsel’s scheduling conflict, Ms. Giuffre re-noticed the deposition to
March 25, 2016. See McCawley Decl. at Exhibit 2. Defendant demanded that Ms. Giuffre agree
to a Protective Order before Defendant would agree to sit for her deposition. See McCawley
Decl. at Exhibit 3, (E-mail from Laura Menninger stating: “We have not and will not accept the
date of March 25, or any other date, for Ms. Maxwell’s deposition until a protective order is in
place.”). In an effort to move forward with the Defendant’s deposition without further delay,
Ms. Giuffre stated that she would be willing to “agree to a reasonable Protective Order being in
place in this case” and attached a redlined version of Defendant’s proposed Protective Order.

1

See McCawley Decl. at Exhibit 4, McCawley e-mail correspondence dated February 26, 2016.
Ms. Giuffre also communicated that she would agree to treat Maxwell’s deposition as
confidential until such time as the Court would enter a Protective Order, to remove any need to
delay Defendant’s March 25, 2016 deposition. Defendant never responded to Ms. Giuffre’s
proposed revisions to the Protective Order: instead, she filed this Motion.
II.

ARGUMENT
Ms. Giuffre does not oppose the entrance of a Protective Order in this case, but does

oppose a Protective Order in the form proposed by Defendant because it is overly broad and can
lead to abuse and over designation of material as “confidential.” Ms. Giuffre’s proposal1, which
is attached in both a redlined version and a clean version (See McCawley Decl. at Exhibit 5),
addresses the following important issues:


Opening Paragraph: Given the fact that this case involves sexual abuse
allegations of a minor child, Ms. Giuffre defined confidential information as:
“including sensitive personal information relating to a victim of sexual abuse,
copyright or trade secrets, commercially sensitive information or proprietary
information.” Ms. Giuffre disagrees with Defendant’s broad definition which
provided “or information which will improperly annoy, embarrass or oppress any
party, witness or person providing discovery in the case.” There are a number of
problems with Defendant’s proposed language, for example, evidence that
demonstrates that Maxwell engaged in abuse of a minor is clearly “embarrassing”
but that should not be deemed “confidential” solely because Maxwell does not
want her crimes to be made public. Allowing Maxwell to make overly broad

1

Exhibit 5 varies slightly from Exhibit 4, the version sent to opposing counsel, because Ms. Giuffre
corrected some typographical and spelling issues.
2

confidentiality designations of that type of discovery would wrongfully allow the
abuser to hide behind a claim of confidentiality.


Purposes and Limitations:

Ms. Giuffre’s proposed revisions include an

introductory “purpose” section which sets forth a requirement that confidential
designations must be made in “good faith.” Ms. Giuffre contends this section is
important to place an obligation on counsel to act in good faith and avoid broad
sweeping confidentiality designations.


Paragraph 3: In paragraph 3, Ms. Giuffre struck the word “implicates” and
replaced it with “is covered by” because many things can “implicate” but only
those things that are actually “covered by a common law and statutory privacy
protection” should be deemed “confidential”. Ms. Giuffre also added “or any
non-party that was subject to sexual abuse” because she anticipates there will be
non-party witnesses in this case testifying to abuse they endured, and the nonparties should, likewise, be able to protect that sensitive personal information with
a confidentiality designation. Accordingly, if Ms. Giuffre’s proposal is accepted,
Paragraph 3 will read: “Information designated “Confidential” shall be
information that is confidential and is covered by common law and statutory
privacy protections of (a) plaintiff Virginia Giuffre (b) defendant Ghislaine
Maxwell or (c) any non-party that was subject to sexual abuse.”



Paragraph 4:

Paragraph 4 provides: “Confidential information shall not be

disclosed or used for any purpose except the preparation and trial of this case.”
Ms. Giuffre proposed adding to this sentence: “and any related matter, including
but not limited to, investigations by law enforcement.” Ms. Giuffre’s addition is
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important because Defendant should not be able to shield her conduct from
review by law enforcement by cloaking it in a “confidential” designation.


Paragraph 5: Paragraph 5 addresses who may view confidential information and
Ms. Giuffre proposed adding to that list: “(h) any person (1) who authored or
received the particular Protected Material; (2) who has or had at any point in time
access to the Protected Material outside of the context of this action; or (3) for
which there is a good faith basis to conclude that the individual has earlier
received or seen such Protected Material. and (j) any other person by written
agreement of the parties or by Order of a Court of competent jurisdiction.” Ms.
Giuffre made the proposed addition above because she contends it will alleviate
debate over a document that has been marked “confidential” by one party but is a
document that has been previously disclosed to certain individuals.



Paragraph 11: Ms. Giuffre revised the protocol for challenging the designation
of a document as “confidential” in order to stream line that process as follows:
“(a) A Party shall not be obligated to challenge the propriety of any designation of
discovery material under this Order at the time the designation is made, and a
failure to do so shall not preclude a subsequent challenge thereto. Moreover,
failure

to

challenge

the

designation

of

any

discovery

material

as

CONFIDENTIAL shall not in any way constitute an admission that such material
contains any competitively sensitive information, trade secret information, or
other protectable material. (b) In the event that counsel for the Party receiving
Protected Material objects to the CONFIDENTIAL designation of any or all such
items, said counsel shall provide the Producing Party and, if different, the
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Designating Party written notice of, and the basis for, such objections. The
Parties will use their best efforts to resolve such objections among themselves.
Should the Receiving Party, the Producing Party and, if different, the Designating
Party be unable to resolve the objections, the Receiving Party may seek a hearing
before this Court with respect to the propriety of the designation.

The

Designating Party will cooperate in obtaining a prompt hearing with respect
thereto. Pending a resolution, the discovery material in question shall continue to
be treated as Protected Material as provided hereunder. The burden of proving
that Discovery Material is properly designated shall at all times remain with the
Designating Party.”


Paragraph 13: Ms. Giuffre added paragraph 13 to provide protection for nonparty witnesses who are subpoenaed in this case and are asked to disclose
sensitive information regarding sexual abuse they may have endured.

This

paragraph provides a non-party with the opportunity to designate that sensitive
information as “confidential”. The added paragraph 13 provides: “With respect to
any Discovery Material produced by such non-party, the non-party may invoke
the terms of this Order in writing to all Parties by designating discovery material
“CONFIDENTIAL” or “HIGHLY CONFIDENTIAL—ATTORNEYS’ EYES
ONLY”. Any such Protected Material produced by the non-party designated
“CONFIDENTIAL” or ““HIGHLY CONFIDENTIAL—ATTORNEYS’ EYES
ONLY” shall be subject to the restrictions contained in this Order and shall only
be disclosed or used in a manner consistent with this Order.”
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Paragraph 14: Ms. Giuffre added paragraph 14 to protect a circumstance of an
inadvertent failure to designate and to include a protocol for how to handle a
retroactive designation in that circumstance. The added paragraph 14 provides:
“In the event that any Producing Party inadvertently produces Discovery Material
eligible for designation as CONFIDENTIAL or HIGHLY CONFIDENTIAL—
ATTORNEYS’ EYES ONLY without such designation, the Parties agree that the
Producing Party may retroactively apply the correct designation. If a Producing
Party makes a subsequent designation, the Receiving Party will treat the Protected
Material according to the retroactive designation, including undertaking best
efforts to retrieve all previously distributed copies from any recipients now
ineligible to access the Protected Material.”



Paragraph 15: Ms. Giuffre also added a paragraph on “Limitations” to clarify
that information that has been previously disclosed or is publicly available cannot
be restricted from disclosure. Specifically, Ms. Giuffre added the following:
“Limitations. Nothing in this Order shall restrict in any way the use or disclosure
of Protected Material by a Receiving Party (a) that is or has become publicly
known through no fault of the Receiving Party; (b) that is lawfully acquired by or
known to the Receiving Party independent of the Producing Party; (c) that was
previously produced, disclosed, and/or provided by the Producing Party to the
Receiving Party or a non-party without an obligation of confidentiality and not by
inadvertence or mistake; (d) with the consent of the Producing Party and, if
different, the Designating Party; (e) pursuant to Order of the Court; or (f) for
purposes of law enforcement.”
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As addressed above, Ms. Giuffre proposed revisions to ensure that the Protective Order is
fair and limited in scope so as not to be subject to abuse. For the foregoing reasons, Ms. Giuffre
respectfully requests that the Court grant Ms. Giuffre’s proposed revisions set forth in Exhibit 5.
See McCawley Decl. at Exhibit 5.
Dated: March 4, 2016
Respectfully Submitted,
BOIES, SCHILLER & FLEXNER LLP
By: /s/ Sigrid McCawley
Sigrid McCawley (Pro Hac Vice)
Boies, Schiller & Flexner LLP
401 E. Las Olas Blvd., Suite 1200
Ft. Lauderdale, FL 33301
(954) 356-0011
David Boies
Boies, Schiller & Flexner LLP
333 Main Street
Armonk, NY 10504
Ellen Brockman
Boies, Schiller & Flexner LLP
575 Lexington Ave
New York, New York 10022
(212) 446-2300
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on March 4, 2016, I electronically filed the foregoing document
with the Clerk of Court by using the CM/ECF system. I also certify that the foregoing document is
being served this day on the individuals identified below via transmission of Notices of Electronic
Filing generated by CM/ECF.

Laura A. Menninger, Esq.
HADDON, MORGAN & FOREMAN, P.C.
150 East 10th Avenue
Denver, Colorado 80203
Tel: (303) 831-7364
Fax: (303) 832-2628
Email: lmenninger@hmflaw.com
/s/ Sigrid S. McCawley
Sigrid S. McCawley
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United States District Court
Southern District of New York
Virginia L. Giuffre,
Plaintiff,

Case No.: 15-cv-07433-RWS

v.
Ghislaine Maxwell,
Defendant.
________________________________/
DECLARATION OF SIGRID S. McCAWLEY IN SUPPORT OF PLAINTIFF’S
RESPONSE TO DEFENDANT’S MOTION FOR PROTECTIVE ORDER
I, Sigrid S. McCawley, declare that the below is true and correct to the best of my
knowledge as follows:
1.

I am a partner with the law firm of Boies, Schiller & Flexner LLP and duly

licensed to practice in Florida and before this Court pursuant to this Court’s September 29, 2015
Order granting my Application to Appear Pro Hac Vice.
2.

I respectfully submit this Declaration in support of Plaintiff Virginia Giuffre’s

Response to Defendant’s Motion for Protective Order.
3.

Attached hereto as Exhibit 1, is a true and correct copy of Plaintiff’s February 5,

2016 Notice of Taking Videotaped Deposition of Defendant Ghislaine Maxwell.
4.

Attached hereto as Exhibit 2, is a true and correct copy of the Re-Notice of

Taking Videotaped Deposition of Defendant Ghislaine Maxwell.
5.

Attached hereto as Exhibit 3, is a true and correct copy of Defendant’s counsel,

Laura Menninger’s February 25, 2016 Email Correspondence to Sigrid McCawley.

6.

Attached hereto as Exhibit 4, is a true and correct copy of the Plaintiff’s proposed

Protective Order in redline format and clean format sent to Laura Menninger on February 25,
2016.
7.

Attached hereto as Exhibit 5, is a true and correct copy of Plaintiff’s proposed

Protective Order in redline format and clean version.
I declare under penalty of perjury that the foregoing is true and correct.
/s/ Sigrid S. McCawley______
Sigrid S. McCawley, Esq.

2

Dated: March 4, 2016
Respectfully Submitted,
BOIES, SCHILLER & FLEXNER LLP
By: /s/ Sigrid McCawley
Sigrid McCawley (Pro Hac Vice)
Boies, Schiller & Flexner LLP
401 E. Las Olas Blvd., Suite 1200
Ft. Lauderdale, FL 33301
(954) 356-0011
David Boies
Boies, Schiller & Flexner LLP
333 Main Street
Armonk, NY 10504
Ellen Brockman
Boies, Schiller & Flexner LLP
575 Lexington Ave
New York, New York 10022
(212) 446-2300
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on March 4, 2016, I electronically filed the foregoing
document with the Clerk of Court by using the CM/ECF system. I also certify that the foregoing
document is being served this day on the individuals identified below via transmission of Notices
of Electronic Filing generated by CM/ECF.
Laura A. Menninger, Esq.
HADDON, MORGAN & FOREMAN, P.C.
150 East 10th Avenue
Denver, Colorado 80203
Tel: (303) 831-7364
Fax: (303) 832-2628
Email: lmenninger@hmflaw.com
/s/ Sigrid S. McCawley
Sigrid S. McCawley
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United States District Court
Southern District Of New York

Virginia L. Giuffre,
Plaintiff,
15-cv-07433-RWS

v.
Ghislaine Maxwell,
Defendant.

[PROPOSED] PROTECTIVE ORDER
Upon a showing of good cause in support of the entry of a protective order to protect
the discovery and dissemination of confidential information, including sensitive personal
information relating to a victim of sexual abuse, copyright or trade secrets, commercially
sensitive information, or proprietary information. or information which will improperly annoy,
embarrass, or oppress any party, witness, or person providing discovery in this case,
Purposes And Limitations

Formatted: List Paragraph, Indent: First line:
0", Space Before: 0 pt, Line spacing: Double

The Parties acknowledge that this Order does not confer blanket protections on all

Formatted: Font: 12 pt, Font color: Black

disclosures during discovery. Designations under this Order shall be made sparingly, with care,
and shall not be made absent a good faith belief that the designated material satisfies the criteria
set forth herein. If it comes to a Designating Party’s attention that designated material does not
qualify for protection at all, or does not qualify for the level of protection initially asserted, the
Designating Party must promptly notify all other parties that it is withdrawing or changing the
designation.
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Before: 0 pt, Line spacing: Double
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IT IS ORDERED:

1.

This Protective Order shall apply to all documents, materials, and information,
including without limitation, documents produced, answers to interrogatories,
responses to requests for admission, deposition testimony, and other information
disclosed pursuant to the disclosure or discovery duties created by the Federal
Rules of Civil Procedure.

2.

As used in this Protective Order, “document” is defined as provided in
FED.R.CIV.P. 34(a). A draft or non-identical copy is a separate document within
the meaning of this term.

3.

Information designated “CONFIDENTIAL” shall be information that is
confidential and implicates is covered by common law and statutory privacy
interests protections of (a) plaintiff Virginia Roberts Giuffre and (b) defendant
Ghislaine Maxwell or (c) any non-party that was subject to sexual abuse.

4.

CONFIDENTIAL information shall not be disclosed or used for any purpose
except the preparation and trial of this case and any related matter, including
but not limited to, investigations by law enforcement.

5.

CONFIDENTIAL documents, materials, and/or information (collectively
“CONFIDENTIAL INFORMATION”) shall not, without the consent of the
party producing it or further Order of the Court, be disclosed except that such
information may be disclosed to:

a. attorneys actively working on this case;

Formatted: Indent: First line: 0.5", Space
Before: 0 pt, Line spacing: Double
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b. persons regularly employed or associated with the attorneys actively
working on this case whose assistance is required by said attorneys in the
preparation for trial, at trial, or at other proceedings in this case;

c. the parties;
d. expert witnesses and consultants retained in connection with this
proceeding, to the extent such disclosure is necessary for preparation, trial
or other proceedings in this case;

e. the Court and its employees (“Court Personnel”) in this case;
f. stenographic reporters who are engaged in proceedings necessarily incident
to the conduct of this action;

g. deponents, witnesses, or potential witnesses; and
h. any person (1) who authored or received the particular Protected Material; (2)
who has or had at any point in time access to the Protected Material outside of
the context of this action; or (3) for which there is a good faith basis to
conclude that the individual has earlier received or seen such Protected
Material; and
hi. any other persons by written agreement of the parties or by Order of a Court
of competent jurisdiction.

6.

Prior to disclosing any CONFIDENTIAL INFORMATION to any person
listed above (other than counsel, persons employed by counsel, Court
Personnel and stenographic reporters), counsel shall provide such person with
a copy of this Protective Order and obtain from such person a written
acknowledgment stating that he or she has read this Protective Order and

3
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agrees to be bound by its provisions. All such acknowledgments shall be
retained by counsel and shall be subject to in camera review by the Court if
good cause for review is demonstrated by opposing counsel.

7.

Documents are designated as CONFIDENTIAL by placing or affixing on them
(in a manner that will not interfere with their legibility) the following or other
appropriate notice: “CONFIDENTIAL.” Discovery material designated
CONFIDENTIAL shall be identified by Bates number. To the extent practical,
the respective legend shall be placed near the Bates number.

8.

Designation of a document as CONFIDENTIAL INFORMATION shall
constitute a representation that such document has been reviewed by an
attorney for the designating party, that there is a valid and good faith basis for
such designation, made at the time of disclosure or production to the receiving
party, and that disclosure of such information to persons other than those
permitted access to such material would cause a privacy harm to the
designating party.

9.

Whenever a deposition involves the disclosure of CONFIDENTIAL
INFORMATION, the deposition or portions thereof shall be designated as
CONFIDENTIAL and shall be subject to the provisions of this Protective
Order. Such designation shall be made on the record during the deposition
whenever possible, but a party may designate portions of depositions as
CONFIDENTIAL after transcription, provided written notice of the

4
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designation is promptly given to all counsel of record within thirty (30) days
after notice by the court reporter of the completion of the transcript, and until
the expiration of such thirty (30) days after notice by the court reporter of the
completion of the transcript, no party or counsel for any such party may share
the contents of the deposition outside the limitations of this Protective Order.

10.

Whenever a party seeks to file any document or material containing

Formatted: Indent: Left: 0.5", Tab stops: 1",
Left + Not at 0.5" + 0.65"

CONFIDENTIAL INFORMATION with the Court in this matter, it shall be
accompanied by a Motion to Seal pursuant to Section 6.2 of the Electronic Case
Filing Rules & Instructions for the Southern District of New York.
A party may object to the designation of particular CONFIDENTIAL

Formatted: Normal, Indent: Left: 0.5", No
bullets or numbering

INFORMATION by giving written notice to the party designating the disputed
information. The written notice shall identify the information to which the objection is
made. If the parties cannot resolve the objection within ten (10) business days after the
time the notice is received, it shall be the obligation of the party designating the
Formatted: Font: 12 pt

information as CONFIDENTIAL to file an appropriate motion requesting that the Court
determine whether the disputed information should be subject to the terms of this
Protective Order. If such a motion is timely filed, the disputed information shall be
treated as CONFIDENTIAL under the terms of this Protective Order until the Court rules
on the motion. If the designating party fails to file such a motion within the prescribed
time, the disputed information shall lose its designation as CONFIDENTIAL and shall
not thereafter be treated as CONFIDENTIAL in accordance with this Protective Order. In
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connection with a motion filed under this provision, the party designating the information
as CONFIDENTIAL shall bear the burden of establishing that good cause exists for the
disputed information to be treated as CONFIDENTIAL.
11.
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Challenging Designations Of Protected Material
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(a) A Party shall not be obligated to challenge the propriety of any designation of
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dDiscovery mMaterial under this Order at the time the designation is made, and a
failure to do so shall not preclude a subsequent challenge thereto. Moreover,
failure to challenge the designation of any dDiscovery mMaterial as
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CONFIDENTIAL or HIGHLY CONFIDENTIAL—ATTORNEYS’ EYES
ONLY shall not in any way constitute an admission that such material contains
any competitively sensitive information, trade secret information, or other
protectable material.
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12.

(b)

In

the

event

that

counsel

for

the

Party

receiving
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CONFIDENTIALProtected Material objects to the CONFIDENTIAL or
HIGHLY CONFIDENTIAL—ATTORNEYS’ EYES ONLY designation of any
or all such items, said counsel shall provide the Producing Party and, if different,
the Designating Party written notice of, and the basis for, such objections. The
Parties will use their best efforts to resolve such objections among themselves.
Should the Receiving Party, the Producing Party and, if different, the Designating
Party be unable to resolve the objections, the Receiving Party may seek a hearing
before this Court with respect to the propriety of the designation.

The
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Designating Party will cooperate in obtaining a prompt hearing with respect
thereto. Pending a resolution, the discovery material in question shall continue to
Formatted: Font: 12 pt, Font color: Black

be treated as CONFIDENTIALProtected Material as provided hereunder. The
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burden of proving that dDiscovery mMaterial is properly designated shall at all
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times remain with the Designating Party.
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12.

At the conclusion of this case, unless other arrangements are agreed upon, each
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document and all copies thereof which have been designated as CONFIDENTIAL
shall be returned to the party that designated it CONFIDENTIAL, or the parties
may elect to destroy CONFIDENTIAL documents. Where the parties agree to
destroy CONFIDENTIAL documents, the destroying party shall provide all parties
with an affidavit confirming the destruction.

13.

With respect to any dDiscovery mMaterial produced by such non-party, the non-
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party may invoke the terms of this Order in writing to all Parties by designating
dDiscovery mMaterial “CONFIDENTIAL” or “HIGHLY CONFIDENTIAL—
ATTORNEYS’ EYES ONLY”. Any such pProtected mMaterial produced by the
non-party designated “CONFIDENTIAL” or ““HIGHLY CONFIDENTIAL—
ATTORNEYS’ EYES ONLY” shall be subject to the restrictions contained in this
Order and shall only be disclosed or used in a manner consistent with this Order.

14.

In the event that any Producing Party inadvertently produces dDiscovery
mMaterial

eligible

for

designation

as

CONFIDENTIAL

or

HIGHLY

CONFIDENTIAL—ATTORNEYS’ EYES ONLY without such designation, the
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Parties agree that the Producing Party may retroactively apply the correct
designation. If a Producing Party makes a subsequent designation, the Receiving
Party will treat the Protected Material according to the retroactive designation,
including undertaking best efforts to retrieve all previously distributed copies from
any recipients now ineligible to access the Protected Material.
Formatted: Font: 12 pt

13.

.15. Limitations.

Nothing in this Order shall restrict in any way the use or

disclosure of CONFIDENTIAL materialProtected Material by a Receiving Party
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(a) that is or has become publicly known through no fault of the Receiving Party;
(b) that is lawfully acquired by or known to the Receiving Party independent of
the Producing Party; (c) that was previously produced, disclosed, and/or provided
by the Producing Party to the Receiving Party or a non-party without an
obligation of confidentiality and not by inadvertence or mistake; (d) with the
consent of the Producing Party and, if different, the Designating Party; (e)
pursuant to Order of the Court; or (f) for purposes of law enforcement.

14.

165. This Protective Order shall have no force and effect on the use of any

Formatted: Indent: Left: 0.5", Tab stops: 1",
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CONFIDENTIAL INFORMATION at trial in this matter.
17.17. This Protective Order may be modified by the Court at any time for good cause
shown following notice to all parties and an opportunity for them to be heard.
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BY THE COURT

UNITED STATES DISTRICT JUDGE
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United States District Court
Southern District Of New York

Virginia L. Giuffre,
Plaintiff,
15-cv-07433-RWS

v.
Ghislaine Maxwell,
Defendant.

[PROPOSED] PROTECTIVE ORDER
Upon a showing of good cause in support of the entry of a protective order to protect
the discovery and dissemination of confidential information, including sensitive personal
information relating to a victim of sexual abuse, copyright or trade secrets, commercially
sensitive information, or proprietary information.
Purposes And Limitations
The Parties acknowledge that this Order does not confer blanket protections on all
disclosures during discovery. Designations under this Order shall be made sparingly, with care,
and shall not be made absent a good faith belief that the designated material satisfies the criteria
set forth herein. If it comes to a Designating Party’s attention that designated material does not
qualify for protection at all, or does not qualify for the level of protection initially asserted, the
Designating Party must promptly notify all other parties that it is withdrawing or changing the
designation.

1
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IT IS ORDERED:

1.

This Protective Order shall apply to all documents, materials, and information,
including without limitation, documents produced, answers to interrogatories,
responses to requests for admission, deposition testimony, and other information
disclosed pursuant to the disclosure or discovery duties created by the Federal
Rules of Civil Procedure.

2.

As used in this Protective Order, “document” is defined as provided in
FED.R.CIV.P. 34(a). A draft or non-identical copy is a separate document within
the meaning of this term.

3.

Information designated “CONFIDENTIAL” shall be information that is
confidential and is covered by common law and statutory privacy protections of
(a) plaintiff Virginia Roberts Giuffre and (b) defendant Ghislaine Maxwell or
(c) any non-party that was subject to sexual abuse.

4.

CONFIDENTIAL information shall not be disclosed or used for any purpose
except the preparation and trial of this case and any related matter, including
but not limited to, investigations by law enforcement.

5.

CONFIDENTIAL documents, materials, and/or information (collectively
“CONFIDENTIAL INFORMATION”) shall not, without the consent of the
party producing it or further Order of the Court, be disclosed except that such
information may be disclosed to:

a. attorneys actively working on this case;

2
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b. persons regularly employed or associated with the attorneys actively
working on this case whose assistance is required by said attorneys in the
preparation for trial, at trial, or at other proceedings in this case;

c. the parties;
d. expert witnesses and consultants retained in connection with this
proceeding, to the extent such disclosure is necessary for preparation, trial
or other proceedings in this case;

e. the Court and its employees (“Court Personnel”) in this case;
f. stenographic reporters who are engaged in proceedings necessarily incident
to the conduct of this action;

g. deponents, witnesses, or potential witnesses;
h. any person (1) who authored or received the particular Protected Material; (2)
who has or had at any point in time access to the Protected Material outside of
the context of this action; or (3) for which there is a good faith basis to
conclude that the individual has earlier received or seen such Protected
Material; and
i. any other persons by written agreement of the parties or by Order of a Court
of competent jurisdiction.

6.

Prior to disclosing any CONFIDENTIAL INFORMATION to any person
listed above (other than counsel, persons employed by counsel, Court
Personnel and stenographic reporters), counsel shall provide such person with
a copy of this Protective Order and obtain from such person a written
acknowledgment stating that he or she has read this Protective Order and

3
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agrees to be bound by its provisions. All such acknowledgments shall be
retained by counsel and shall be subject to in camera review by the Court if
good cause for review is demonstrated by opposing counsel.

7.

Documents are designated as CONFIDENTIAL by placing or affixing on them
(in a manner that will not interfere with their legibility) the following or other
appropriate notice: “CONFIDENTIAL.” Discovery material designated
CONFIDENTIAL shall be identified by Bates number. To the extent practical,
the respective legend shall be placed near the Bates number.

8.

Designation of a document as CONFIDENTIAL INFORMATION shall
constitute a representation that such document has been reviewed by an
attorney for the designating party, that there is a valid and good faith basis for
such designation, made at the time of disclosure or production to the receiving
party, and that disclosure of such information to persons other than those
permitted access to such material would cause a privacy harm to the
designating party.

9.

Whenever a deposition involves the disclosure of CONFIDENTIAL
INFORMATION, the deposition or portions thereof shall be designated as
CONFIDENTIAL and shall be subject to the provisions of this Protective
Order. Such designation shall be made on the record during the deposition
whenever possible, but a party may designate portions of depositions as
CONFIDENTIAL after transcription, provided written notice of the

4
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designation is promptly given to all counsel of record within thirty (30) days
after notice by the court reporter of the completion of the transcript, and until
the expiration of such thirty (30) days after notice by the court reporter of the
completion of the transcript, no party or counsel for any such party may share
the contents of the deposition outside the limitations of this Protective Order.

10.

Whenever a party seeks to file any document or material containing
CONFIDENTIAL INFORMATION with the Court in this matter, it shall be
accompanied by a Motion to Seal pursuant to Section 6.2 of the Electronic Case
Filing Rules & Instructions for the Southern District of New York.

11.

Challenging Designations Of Protected Material
(a) A Party shall not be obligated to challenge the propriety of any designation of
discovery material under this Order at the time the designation is made, and a
failure to do so shall not preclude a subsequent challenge thereto. Moreover,
failure to challenge the designation of any discovery material as
CONFIDENTIAL or HIGHLY CONFIDENTIAL—ATTORNEYS’ EYES
ONLY shall not in any way constitute an admission that such material
contains any competitively sensitive information, trade secret information, or
other protectable material.
(b) In the event that counsel for the Party receiving CONFIDENTIAL Material
objects

to

the

CONFIDENTIAL

or

HIGHLY

CONFIDENTIAL—

ATTORNEYS’ EYES ONLY designation of any or all such items, said

5

Case 1:15-cv-07433-RWS Document 41-5 Filed 03/04/16 Page 16 of 18

counsel shall provide the Producing Party and, if different, the Designating
Party written notice of, and the basis for, such objections. The Parties will use
their best efforts to resolve such objections among themselves. Should the
Receiving Party, the Producing Party and, if different, the Designating Party
be unable to resolve the objections, the Receiving Party may seek a hearing
before this Court with respect to the propriety of the designation.

The

Designating Party will cooperate in obtaining a prompt hearing with respect
thereto.

Pending a resolution, the discovery material in question shall

continue to be treated as CONFIDENTIAL as provided hereunder.

The

burden of proving that discovery material is properly designated shall at all
times remain with the Designating Party.

12.

At the conclusion of this case, unless other arrangements are agreed upon, each
document and all copies thereof which have been designated as CONFIDENTIAL
shall be returned to the party that designated it CONFIDENTIAL, or the parties
may elect to destroy CONFIDENTIAL documents. Where the parties agree to
destroy CONFIDENTIAL documents, the destroying party shall provide all parties
with an affidavit confirming the destruction.

13.

With respect to any discovery material produced by such non-party, the non-party
may invoke the terms of this Order in writing to all Parties by designating
discovery material “CONFIDENTIAL” or “HIGHLY CONFIDENTIAL—
ATTORNEYS’ EYES ONLY”. Any such protected material produced by the

6
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non-party designated “CONFIDENTIAL” or ““HIGHLY CONFIDENTIAL—
ATTORNEYS’ EYES ONLY” shall be subject to the restrictions contained in this
Order and shall only be disclosed or used in a manner consistent with this Order.

14.

In the event that any Producing Party inadvertently produces discovery material
eligible for designation as CONFIDENTIAL or HIGHLY CONFIDENTIAL—
ATTORNEYS’ EYES ONLY without such designation, the Parties agree that the
Producing Party may retroactively apply the correct designation. If a Producing
Party makes a subsequent designation, the Receiving Party will treat the Protected
Material according to the retroactive designation, including undertaking best
efforts to retrieve all previously distributed copies from any recipients now
ineligible to access the Protected Material.

15.

Limitations. Nothing in this Order shall restrict in any way the use or disclosure
of CONFIDENTIAL material by a Receiving Party (a) that is or has become
publicly known through no fault of the Receiving Party; (b) that is lawfully
acquired by or known to the Receiving Party independent of the Producing Party;
(c) that was previously produced, disclosed, and/or provided by the Producing
Party to the Receiving Party or a non-party without an obligation of
confidentiality and not by inadvertence or mistake; (d) with the consent of the
Producing Party and, if different, the Designating Party; (e) pursuant to Order of
the Court; or (f) for purposes of law enforcement.
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16.

This Protective Order shall have no force and effect on the use of any
CONFIDENTIAL INFORMATION at trial in this matter.

17.

This Protective Order may be modified by the Court at any time for good cause
shown following notice to all parties and an opportunity for them to be heard.

BY THE COURT

__________________________________
UNITED STATES DISTRICT JUDGE
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
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Plaintiff,
v.
GHISLAINE MAXWELL,
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...........................................
....

VIRGINIA L. GIUFFRE,

15-cv-07433-RWS

--------------------------------------------------X

DEFENDANT’S COMBINED MEMORANDUM OF LAW IN
OPPOSITION TO PLAINTIFF’S MOTIONS TO COMPEL THE
PRODUCTION OF DOCUMENTS SUBJECT TO IMPROPER CLAIM OF
PRIVILEGE AND SUBJECT TO IMPROPER OBJECTIONS

Laura A. Menninger
HADDON, MORGAN AND FOREMAN, P.C.
East 10th Avenue
Denver, CO 80203
303.831.7364

ARGUMENT
I.

PLAINTIFF FAILED TO COMPLY WITH HER REQUIREMENT TO
CONFER IN GOOD FAITH PRIOR TO FILING MOTIONS TO COMPEL
Rule 37(a)(1) of the Federal Rules of Civil Procedure mandates that a motion to

compel “must include a certification that the movant has in good faith conferred or
attempted to confer with the person or party failing to make disclosure or discovery in an
effort to obtain it without court action.” (emphasis added) Notwithstanding this Rule,
Plaintiff filed two Motions to Compel (Doc. #s 33 and 35), neither of which includes the
required certification. More importantly, Plaintiff, in direct contradiction to both the
letter and spirit of Rule 37, did not make any effort to confer with Ms. Maxwell’s counsel
regarding any of the issues presented in her Motions to Compel. This significant
deficiency alone warrants the denial of both Motions. Auto. Club of New York, Inc. v.
Port Auth. Of New York & New Jersey, No. 11 CIV. 6746 RKE HBP, 2012 WL 4791804,
at *6 (S.D.N.Y. Oct. 9, 2012) (failure to make any attempts to resolve any specific
discovery disputes “alone is a sufficient ground for denying the motion [to compel]”);
Prescient Partners, L.P. v. Fieldcrest Cannon, Inc. 96-CV-7590 (DAB)(JCF), 1998 WL
67672, at *3 (S.D.N.Y. Feb. 18, 1998) (“Ordinarily…a motion to compel must be denied
where the parties have failed to meet and confer.”); Dorchester Fin. Holdings Corp. v.
Banco BRJ, S.A., No. 11-CV-1529 KMW KNF, 2014 WL 3747167, at *5 (S.D.N.Y. July
28, 2014) (same).1
The purpose of Rule 37(a)(1) is to encourage the parties to informally resolve
discovery disputes in an effort to avoid the unnecessary time and expense of motion

1

Indeed, during the time period in which Plaintiff was drafting her voluminous Motions
to Compel, Ms. Maxwell’s counsel was busy conferring with Plaintiff’s counsel on a number of
different discovery disputes, including location of depositions, timing of depositions, a protective
order, and Plaintiff’s responses to interrogatories. See generally Plaintiff’s Letter Motion of
February 26, 2016, Attachments (filed in contravention of this Court’s Individual Practices 1(A),
“Copies of correspondence between counsel shall not be sent to this Court.”). The product of
those conferrals was resolution of many of the parties’ issues.

1

practice and formal court hearings. See Notes of Advisory Committee on Rules—1993
Amendment. Here, had Plaintiff conferred with Ms. Maxwell prior to filing her motions
to compel, several issues could have been resolved without Court intervention. While
this list is by no means exhaustive, Ms. Maxwell highlights the following disputed areas
that likely could be resolved by a conferral among counsel:
First, Plaintiff argues that the Ms. Maxwell’s privilege log is inadequate, in part
because she does not assert “that individuals such as Brett Jaffe, Philip Barden, or Martin
Weinberg represent her, or that any attorney-client relationship exists between them.”
(Mot. Compel Priv. at 13). Certainly, court intervention is unnecessary to resolve the
question of whether a certain attorney represented Ms. Maxwell at the time claimed in a
privilege log entry. Local Civil Rule 26.2 requires that for written communications, a
privilege log should include the author of the document, the addressees of the document,
and any other recipients and “where not apparent, the relationship of the author,
addressees and recipients to each other.” Neither the Local Rules nor the Federal Rules
require a privilege log to include explanation or proof that an attorney-client relationship
existed between an author and recipient of an email. In her log, Ms. Maxwell included
the names of the parties to the communication and described the relationship of the
parties. For example, in an entry for an email dated January 10, 2015, between Ms.
Maxwell and Philip Barden, Esq., Ms. Maxwell described the relationship of the parties
as “attorney/client.” If Plaintiff needed further clarification regarding that relationship,
she could have, and should have, conferred with Ms. Maxwell.2
Second, Plaintiff takes issue with Ms. Maxwell’s objection to Plaintiff’s asserted
“Relevant Time Period” of 1999 to the present. (Mot. Compel Imp. Obj. at 4-8). On this
issue, while the parties’ respective definitions of the Relevant Time Period are currently
far apart, it is likely that the parties would be able to reach a compromised limitation for
2

Perhaps Plaintiff needs reminding that she has in her possession, and indeed has filed
with this Court, documents reflecting Mr. Jaffe, Mr. Barden and Mr. Cohen’s representations of
Ms. Maxwell in the course of litigation and other proceedings associated with Plaintiff’s
allegations. A conferral on this point alone will save the parties’ expense in needlessly gathering
affidavits from various attorneys and will save the Court’s time.
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many of Plaintiff’s requests. Such a compromise would either eliminate the need for
court intervention entirely or at the very least, drastically minimize the scope of any
potential motion to compel. For example, Plaintiff’s Request No. 22 asks for “All
documents relating to calendars, schedules or appointments for you from 1999 – present.”
The overbreadth of this request is obvious. And while this Request may technically yield
relevant documents, the Request could also yield such a large volume of unrelated
documents that the balance of the production would not be “proportional to the needs of
the case.” Fed. R. Civ. P. 26(b)(1).
Third, the majority of Plaintiff’s requests are presumptively overbroad. Plaintiff
routinely uses the phrases “all documents relating to” or “relating to” as part of her
requests for production of documents. See, e.g., Requests Nos. 1, 3, 6,7, 8, 10, 11, 17, 22,
23, 24, 32 and 33. Where the phrase “relating to” is not employed, Plaintiff uses equally
obtuse synonyms such as “reflecting” (Requests Nos. 34, 37) or “associated with.”
(Request No. 21).
“Relate” is a broad term. See, e.g., WEBSTER’S NEW WORLD DICTIONARY 1198
(2d Coll. Ed. 1986) (defining “relate” to mean, inter alia, “to connect or associate, as in
thought or meaning; show as having to do with,” “to have some connection or relation
(to),” and “to have reference (to)”).

Courts have condemned the use of “related to” as

overbroad and have refused to compel a responding party to answer discovery requests
using the term. See, e.g., Meeker v. Life Care Ctrs. of Am., No. 14-CV-02101-WYDNYW, 2015 WL 4400533, at *4 (D. Colo. July 20, 2015) (denying motion to compel
response to interrogatory that required identification of all documents that “relate to”
drills or safety security training exercises “over a decade long span,” and holding that
interrogatory was “facially overbroad, and potentially sweep[s] in incidents that are not
proximate in location, time, and may not even be remotely of the “same type”); Avante
Int’l Tech., Inc. v. Hart Intercivic, Inc., No. CIV. 07-169-DRH, 2008 WL 2074093, at *3
(S.D. Ill. May 14, 2008) (“the court finds that the request to identify ‘all documents that
refer or relate to each such person's contribution’ to be overbroad and unduly
burdensome, and sustains the objection to that part of the interrogatory”); In re Urethane
3

Antitrust Litig., No. 04-MD-1616-JWL-DJW, 2008 WL 110896, at *1 (D. Kan. Jan. 8,
2008) (holding that a discovery request is overly broad and unduly burdensome on its
face if it uses an “omnibus term” such as “relating to,” because “such broad language
‘make[s] arduous the task of deciding which of numerous documents may conceivably
fall within its scope’”); Roda Drilling Co. v. Siegal, No. 07-CV-400-GFK-FHM, 2008
WL 2234652, at *2 (N.D. Okla. May 29, 2008) (finding that “many of the parties’
requests for production of documents are overbroad, as they request ‘all documents'
relating to or concerning a subject”), reconsideration denied in part, 2008 WL 3892067
(N.D. Okla. Aug. 14, 2008); Cotracom Commodity Trading Co. v. Seaboard Corp., 189
F.R.D. 655, 665 (D. Kan. 1999) (holding that challenged discovery request was facially
overbroad due to its use of the “omnibus phrase ‘relating to’”); Parsons v. Jefferson-Pilot
Corp., 141 F.R.D. 408, 412 (M.D.N.C. 1992) (“[b]road and undirected requests for all
documents which relate in any way to the complaint are regularly stricken as too
ambiguous”).
And, Plaintiff has expanded the dictionary definition of “relate” in her definition
section to make any attempt at deciding what documents might fall within the requests
impossible.
Respectfully, this is an issue that should be discussed by professional counsel to
attempt to craft a meaningful request, if possible. Here, no attempt has been made by
Plaintiff to do so.
In light of the many areas in which a compromise could be reached between the
parties, Plaintiff cannot claim her attempt to confer with Ms. Maxwell’s counsel would
have been futile. C.f. Alexander Interactive, Inc. v. Adorama, Inc., No. 12 CIV. 6680
PKC JCF, 2013 WL 6283511, at * 3 (S.D.N.Y. Dec. 4, 2013) (recognizing that the merits
of a discovery motion may be addressed despite a failure to confer where the papers
submitted by the parties “indicate[d] that both sides have dug in-indeed… Ordering the
parties to meet and confer is unlikely to resolve these disputes.”). Similarly, because this
case is in its relatively early stages (Ms. Maxwell has yet to answer the Complaint) there
are no temporal exigencies that would require immediate action. C.f. In re NASDAQ
4

Market-Makers Antitrust Litig., No. 94 Civ. 3996 (RWS), 1996 WL 187409, at *
(S.D.N.Y. April 18, 1996) (J. Sweet) (finding the failure to meet and confer was
mitigated by “the imminence of the deadlines for filing of papers relating to the class
certification motion…”).
II.

PLAINTIFF’S COMPLAINT THAT MS. MAXWELL DID NOT “SUBMIT
EVIDENCE” TO SUPPORT HER CLAIMS OF PRIVILEGE IS
PREMATURE
In support of her Motion to Compel Documents Subject to Improper Claim of

Privilege, Plaintiff argues that Ms. Maxwell failed to satisfy her burden of establishing
privilege because she did not submit “competent evidence, usually through affidavits,
deposition testimony, or other admissible evidence.” Mot. Compel Priv. at 3. This
argument is premature.
The established practice in this Court is for the party to challenge an assertion of
privilege, after which the burden shifts to the withholding party to come forward with
evidence establishing the elements of the applicable privilege or protection. See Veleron
Holding, B.V. v. BNP Paribas SA,No. 12-CV-5966 CM RLE, 2014 WL 4184806, at *2
(S.D.N.Y. Aug. 22, 2014) (“Once an assertion of privilege is challenged, the withholding
party must ‘submit evidence…establishing only the challenged elements of the applicable
privilege or protection, with the ultimate burden of proof resting with the party asserting
the privilege or protection.’”) (quoting A.I.A. Holdings, S.A. v. Lehman Bros. Inc., 97CV-4978 (LMM), 2002 WL 31385824, at *6 (S.D.N.Y. Oct. 21, 2002)). Indeed, the
conferral process is exactly when the burden would shift to the withholding party. Thus,
the Motion to Compel should be denied as premature and Ms. Maxwell should be
afforded an opportunity to meet her burden.
For the foregoing reasons, Ms. Maxwell respectfully requests that the Court deny
Plaintiff’s Motions to Compel and order the parties to meet and confer in good faith, as
required under Rule 26(a)(1). Ms. Maxwell also respectfully requests permission to refile
her response to Plaintiff’s Motions in the event the conferral is unsuccessful.
Dated: March 4, 2016
5

Respectfully submitted,

/s/ Laura A. Menninger
Laura A. Menninger (LM-1374)
HADDON, MORGAN AND FOREMAN, P.C.
East 10th Avenue
Denver, CO 80203
Phone: 303.831.7364
Fax:
303.832.2628
lmenninger@hmflaw.com
Attorneys for Ghislaine Maxwell

CERTIFICATE OF SERVICE
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COMBINED MEMORANDUM OF LAW IN OPPOSITION TO PLAINTIFF’S
MOTIONS TO COMPEL THE PRODUCTION OF DOCUMENTS SUBJECT TO
IMPROPER CLAIM OF PRIVILEGE AND SUBJECT TO IMPROPER OBJECTIONS
with the Clerk of Court using the CM/ECF system which will send notification to all
counsel of record including the following:
Sigrid S. McCawley
Boies, Schiller & Flexner, LLP
East Las Olas Boulevard, Ste. 1200
Ft. Lauderdale, FL 33301

smccawley@bsfllp.com
/s/Nicole
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Plaintiff Virginia L. Giuffre, by and through undersigned counsel, respectfully submits this
Consolidated Reply in Support of her Motion to Compel the Production of Documents Subject to
Improper Claim of Privilege and Motion to Compel the Production of Documents Subject to
Improper Objections. For the reasons set forth below, this Court should grant Plaintiff’s Motions
in their entirety.
I.

PRELIMINARY STATEMENT
It took an Order from this Court to force the Defendant to participate in and begin the

discovery process. From the moment this case began, it appears that the Defendant’s goal has
been obstruction and delay, with the apparent aim of avoiding discovery altogether. The
Defendant’s opposition brief is the perfect example of this ongoing tactic, because rather than
address the merits of her inadequate discovery responses, Defendant relies only on the misguided
argument that Ms. Giuffre failed to satisfy a meet and confer obligation. As Ms. Giuffre
demonstrates herein, no such requirement existed for these motions, as the Defendant’s persistence
in avoiding discovery rendered futile any attempt to engage in a meet and confer process.
From the outset of this litigation, the Defendant has consistently sought to avoid any
participation in the discovery process. Indeed, Ms. Giuffre served her discovery requests in
October – it is now March and the Defendant has only produced two (2) e-mails in response to
Ms. Giuffre’s discovery requests. This conduct began with a motion to stay all discovery in the
case, which this Court denied. Defendant also missed the deadline for filing her Rule 26
disclosures and then waited an additional three months before filing the Rule 26 disclosures.1
Additionally, when Ms. Giuffre’s counsel sought dates for Defendant’s deposition, Defendant’s
counsel responded that her client would not sit for deposition unless Ms. Giuffre agreed to waive
future rights in this case. See S. McCawley Decl. at Exhibit 1, Letter Brief to Judge Sweet
1

Rule 26(a)(1)(a), Fed. R. Civ. P. requires that parties produce certain discovery without awaiting a
discovery request.” (Emphasis added).
1

Regarding Defendant’s Refusal to Sit for a Deposition. To date, Defendant has still failed to agree
to sit for her deposition which was noticed a second time for March 25, 2016. Now, in response to
Ms. Giuffre’s requests for production, after requesting an additional extension of time to respond,
the Defendant submitted wholesale, blanket objections that are facially improper, and moreover,
Defendant unilaterally chose to eliminate over three-fourths of the time period of Ms. Giuffre’s
requests. With these responses, Defendant served a facially overbroad and legally deficient
privilege log, where, among other things, she repeatedly asserted attorney-client privilege over
communications that did not even involve an attorney. This repeated pattern of avoidance of
Defendant’s discovery obligations demonstrates the futility of any meet and confer.
Defendant’s meet and confer arguments are particularly ironic where, after waiting four
months to produce any discovery or her initial disclosures (then producing a mere two e-mails),
her opposition brief does not offer a single example of any willingness to reconsider her
improper, blanket objections. This Defendant appears to simply not want to participate in the
discovery process, and her failure to respond substantively is another effort to delay and prejudice
Ms. Giuffre’s ability to prosecute her case.
II.

ARGUMENT
1. Conference Is Futile When A Party Is Stonewalling Discovery
“[C]ourts have recognized that the meet-and-confer requirement is not a prerequisite to

addressing the merits of a discovery motion and that it may be excused where the meet-and-confer
would be futile.” Gibbons v. Smith, No. 01 CIV. 1224 (LAP), 2010 WL 582354, at *2 (S.D.N.Y.
Feb. 11, 2010) (granting motion to compel). “[A] court may rule on a motion to compel even
where the meet and confer requirement is entirely lacking.” Stinson v. City of New York, (Sweet,
J.), No. 10 Civ. 4228(RWS), 2015 WL 4610422, at *5 (S.D.N.Y. July 23, 2015) (Internal citations
omitted) (granting in part motion to compel documents). See also Metrokane, Inc. v. Built NY,

2

Inc., No. 06CIV14447LAKMHD, 2008 WL 4185865, at *3 (S.D.N.Y. Sept. 3, 2008) (granting in
part motion for sanctions, finding that a met-and-confer session would have been futile); See also
Time Inc. v. Simpson, No. 02 Civ. 4917, 2002 WL 31844914, at *2 (S.D.N.Y. Dec. 18, 2002)
(holding that the moving party’s failure to satisfy meet and confer requirement does not warrant
rejecting its motion). 2
Similarly, where claims of privilege are in dispute, courts have recognized that there is no
“compromise” to be reached as to whether or not a document is privileged. See Veleron Holding,
B.V. v. BNP Paribas SA, No. 12-CV-5966 CM RLE, 2014 WL 4184806, at *3 (S.D.N.Y. Aug. 22,
2014) (“The principle separating the Parties was not amenable to compromise: either the privilege
applied or it did not.”) (rejecting argument of failure to meet and confer). See also Safeco Ins. Co.
of America v. M.E.S., Inc., No. 09–CV–3312, 2013 WL 1680684, at *4 (noting that “[i]n camera
review is ‘a practice both long-standing and routine in cases involving claims of privilege.”).
Defendant’s current attempt to stall discovery is through the submission of improper,
sweeping objections alleging overbreadth of Ms. Giuffre’s requests. As Ms. Giuffre demonstrated
in her motion, such objections are legally deficient, and the only way to move discovery forward
in this matter is to have the Court compel Defendant to produce the responsive documents that Ms.
Giuffre properly requested. It is also apparent that the only way Ms. Giuffre will be able to depose
Defendant – the opposing party in this case - is for this Court to Order her deposition. See S.
McCawley Decl. at Exhibit 1, Letter Brief to Judge Sweet Regarding Defendant’s Refusal to Sit
for a Deposition.
Defendant’s tactic of stonewalling and delay is the underlying problem, and requiring a
meet and confer prior to the Court addressing this conduct would reward Defendant’s
intransigence. The Complaint was filed September 21, 2015. Defendant’s responsive pleading
2

Defendant cites several cases from outside the jurisdiction. None are relevant because the facts and
circumstances in those cases make them inapposite as each result turned on specific facts not present here.
3

was due on October 13, 2015, but Defendant requested a month and a half extension of time until
November 30, 2015 to respond to the Complaint. The Court set the parties on a tight discovery
schedule with the close of discovery set for July 1, 2016. Ms. Giuffre served her discovery
requests on October 27, 2016. Defendant then waited until November 30, 2016, and rather than
respond to the discovery, she filed a Motion to Stay discovery which was ultimately denied by the
Court on January 20, 2016 (D.E. 28). The Court, in its January 20, 2016 Order, acknowledged
that Defendant already had substantial time to respond, noting that “Defendant was served with
the request on October 27, 2015 and has therefore had an additional month and a half to digest the
requests than is usually permitted by the Federal Rules of Civil Procedure.” See Order re Motion
to Stay Discovery, D.E. 28, at 7. After having delayed through more than half of the discovery
period granted by this Court, and after seeking an additional extension of time to respond to
discovery, rather than properly respond to Ms. Giuffre’s discovery, Defendant stonewalled,
lodging a litany of baseless objections including a substantial and unjustified reduction of the date
range covered by the requests. Ms. Giuffre’s requests were served in October, 2015. It is now
March, and Defendant has still failed to adequately respond to discovery.
Defendant has attempted to grant herself a de facto stay in discovery through intentional
delay, in contravention of this Court’s Order, and the Court must put an end to the gamesmanship.
These delay tactics are prejudicing Ms. Giuffre, as despite serving her requests in October of last
year, and despite it being less than four months before the discovery cut-off deadline, Defendant
has produced exactly two documents and has blocked any path forward in which to take her
deposition absent a Court order. See D.E. 13.
Courts consistently recognize that no meet and confer obligation exists in such a
circumstance, and this Court should reject defendant’s attempt at additional procedural delay.
“[Meet and confer] requirements are designed to promote efficiency in litigation, and that goal

4

would not be advanced by further delay in resolving these issues on the merits.” See Time Inc. v.
Simpson, No. 02 Civ. 4917, 2002 WL 31844914, at *2 (S.D.N.Y. Dec. 18, 2002) (holding that the
moving party’s failure to satisfy meet and confer requirement does not warrant rejecting its
motion).3
2. This Court Should Reject Defendant’s Improper Objections
Defendant’s overbreadth argument is a complete red herring, as Defendant does not -- and
cannot -- make the argument that any of the requests constitute an undue burden due to the volume
of the responsive documents at issue.4 Defendant is not a corporation; she is an individual with a
single set of emails and related electronic documents that would be responsive. This is not a case
where - and Defendant raises no claim that - complying with the document requests would result
in an unmanageable number of documents. Instead, Defendant is picking and choosing which
documents she will produce, and which documents she will keep hidden. She’s not making this
determination based on responsiveness, or based on undue burden, but, instead, based on
preference. This is impermissible.5 See Graham v. Ortiz, No. 07-CV-1690 (JG)(LB), 2009 WL
4016055, at *1 (E.D.N.Y. Nov. 18, 2009)(“Plaintiff does not get to pick and choose what
[discovery request] he will comply with”); Aqua Products, Inc. v. Aquaquality Pool & Spa, Inc.,
No. CV 05-2538 DRH ARL, 2006 WL 2884913, at *1 (E.D.N.Y. Oct. 10, 2006) (“Counsel cannot

3

While defendant argues that Ms. Giuffre’s counsel did not confer with her about her deficient discovery
responses, Ms. Giuffre’s counsel understood the Court’s individual practices to not require such a premotion conference. Even if Ms. Giuffre’s counsel misunderstood the Court’s individual practices,
Defendant’s response proves that such conferral would have been futile because even in the response,
Defendant fails to make any concessions to her abusive refusal to produce responsive documents.
4

Defendant communicated neither to Ms. Giuffre nor to the Court that the requests would yield a
voluminous or unmanageable number of documents.
5

“When determining a motion to compel the production of ESI, a district court conducts a two-stage
inquiry: first, has the party resisting discovery shown that the information in question is not reasonably
accessible because of undue cost, and second, has the party requesting discovery nonetheless shown good
cause to obtain it?” Stinson v. City of New York, (Sweet, J.) 2015 WL 4610422, at *4 (Emphasis added).
5

pick and choose those documents that they believe satisfies the request; rather, they must provide
the plaintiff with all non-privileged responsive documents in their client's possession.”)
Most significant is the fact that Defendant unilaterally purports to limit her production,
which requested documents from 1999 to the present, to less than a quarter of what is requested,
arbitrarily refusing to produce highly relevant discovery.6 At the same time, she has propounded
discovery on Ms. Giuffre for a longer period of time: 1998 to the present.7 Ms. Giuffre sought
documents from 1999 to the present because the first part of that period is when she contends
convicted sex offender Jeffrey Epstein and Defendant were engaging in sexual trafficking conduct;
the later part of that period includes the investigations by law enforcement and the coconspirator’s efforts to coordinate and cover up the abuse that occurred. Therefore, the entire time
period is highly relevant to the sexual abuse claims that underlie this defamation action.
Ms. Giuffre outlined in detail in her moving papers, using specific examples, why
documents from 1999 to the present are highly relevant to this action. (See D.E. 35 at 4-6.) For
example, flight logs show Defendant traveling on the convicted sex offender’s plane up to at least
2005; police reports in the Palm Beach investigation reveal the abuse occurred into the mid2000s; victim notification letters were sent in 2008; Defendant dodged a deposition in 2009 to
avoid having to answer questions about the abuse of Ms. Giuffre and others; and Defendant
continued to communicate with convicted sex offender Jeffrey Epstein until at least 2015. As
explained in Ms. Giuffre’s Motion to Compel, the abuse underlying this case started in or around

6

Defendant contends she will only produce documents for the month of December 31, 2014 to January 31,
2015 and from 1999 – 2002. Ms. Giuffre requested documents from 1999 to the present.
7

Specifically, Defendant does not define a “Relevant Period” in her Requests for Production. Instead, she
defines the time period within the individual requests, asking for documents from “1998 to the present,”
“since 1998,” “between 1998 and the present,” etc. This 1998-present “Relevant Period” applies to Nos. 5,
12, 14, 15, 17, 18, and 35, and many requests have no date restrictions whatsoever. See, e.g., Request No.
26, “All Documents concerning any prescription drugs taken by You, including the prescribing doctor, the
dates of said prescription, and the dates of any fulfillment of any such prescription.” In short, Defendant
requests documents from an even longer period of time than Ms. Giuffre does.
6

1999, and Defendant has continued her association with Jeffrey Epstein up until at least 2015,
when the defamatory statement was made, as evidenced by her privilege log. See McCawley
Decl. at Exhibit 2, Maxwell’s Privilege Log. Accordingly, Ms. Giuffre has shown good cause for
requiring the production of these documents. Indeed, this is not a situation where Defendant does
not have responsive documents during that time period. Defendant has admitted she has
responsive documents, but is simply refusing to produce the documents. Therefore, based upon
the timeline set forth in the moving papers, Ms. Giuffre respectfully requests that this Court direct
Defendant to produce responsive documents from 1999 to the present.
Defendant argues that the Requests for Production are “presumptively broad,” thus
apparently improper, because they employed terms such as “all documents” and “relating to.”8
That is not the law. “Although not unlimited, relevance, for purposes of discovery, is an
extremely broad concept.” Ottoson v. SMBC Leasing and Finance, Inc., (Sweet, J.) 2015 WL
4597542 at * 2 (S.D.N.Y. July 30, 2015) (granting motion to compel) (internal quotations
omitted); Stinson v. City of New York, (Sweet, J.), 2015 WL 4610422 (S.D.N.Y. July 23, 2015)
(granting in part motion to compel production).
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In her Response, Defendant takes issue with Ms. Giuffre’s requests of “all documents” that “relate to”
various topics. However, Defendant also seeks from Ms. Giuffre “all documents” in 22 of her discovery
requests, and employs the term “relate” in 11 of her discovery requests, including requests such as “[a]ll
documents relating to any Communications occurring from 1998 to the present with . . .Sky Roberts,” who
is Ms. Giuffre’s father.
Furthermore, Defendant’s own definition of “relate” is expansive. Defendant states “relate,”
“related,” and “relating” “means concerning, referring to, responding to, relating to, pertaining to,
connected with, evidencing, commenting on, regarding, discussing, showing, describing, reflecting,
analyzing or constituting.” Defendant’s First Set of Discovery Requests to Plaintiff. Notably, her definition
also includes the terms “reflecting” and “regarding.”
Defendant’s Request for Production containing the term “all documents” are Nos. 2, 3, 4, 5, 10, 12,
13, 15,17,18, 21, 23,24, 25, 26, 27, 28, 29, 30, 31, 33, and 36. Defendant’s Request for Production
containing the term “any documents” are Nos. 9, 33, and 36. Defendant’s Request for Production
containing the term “relate” or “relating” are Nos. 3, 5, 10, 17, 21, 32, 33, 34, 35, and 36. The Requests for
Production containing the word “reflect” or “reflecting” are Nos. 4, 9, 11, 19, 20, 24, 28, 33, 35, and 36.
7

The contention that Ms. Giuffre’s Requests for Production are “presumptively overbroad”
is also directly refuted by the specific nature of the requests. Indeed, all of Ms. Giuffre’s
discovery requests with the term “relating to” are linked to specific topics that are highly relevant
to this action. For example, Request No. 6 seeks all communications that Defendant had with
Sarah Kellen. These documents are critical to this case because Sarah Kellen was questioned at
deposition in another action related to Defendant’s abuse of minor children, wherein Sarah Kellen
invoked her Fifth Amendment Privilege:
Q. Would you agree with me that Ghislaine Maxwell provides underage girls to
Mr. Epstein for sex?
***
A. Upon the instruction of my lawyer, I must invoke my Fifth Amendment
privilege.
See McCawley Decl. at Exhibit 3, Defendant’s Response to Plaintiff’s Request for Production of
Documents. For another example, Request No. 1 seeks “[a]ll documents relating to
communications with Jeffery Epstein from 1999 – Present.” These requests go to key issues in
this case. Defendant has admitted that she has documents responsive to request for documents
that go to the heart of this matter, she is simply refusing to produce them.
Defendant’s sweeping “overbroad” objections should be rejected because it is a
fundamentally misleading argument in furtherance of Defendant’s ongoing goal of delay. Am.
Rock Salt Co., LLC v. Norfolk S. Corp., 228 F.R.D. 426, 432 (W.D.N.Y. 2004) (“generalized
objections that discovery requests are vague, overly broad, or unduly burdensome are not
acceptable, and will be overruled.”). Therefore, this Court should require Defendant to produce
the documents she admits to withholding.
3. This Court Should Grant Plaintiff’s Motion To Compel The Production Of
Documents Subject To Improper Claim Of Privilege
There are four key problems with Defendant’s privilege log that result in finding of waiver,
or at least warrant in camera review. First, Defendant attempts to wrongfully claim that the
8

attorney-client privilege shields documents from production as to her communications with nonattorneys (including communications between herself and public relations professional Ross Gow,
who was Defendant’s press agent who issued the defamatory statements that lie at the heart of this
matter). See Plaintiff’s Motion to Compel Improper Claim of Privilege D.E. 33 at 6-9).
Second, Defendant improperly claims a “common interest” privilege applies to her
communications with convicted sex offender – and non-attorney -- Jeffrey Epstein for which no
attorney-client privilege applies, thus, precluding the application of the “common interest”
privilege. See Egiazaryan v. Zalmayev, 290 F.R.D. 421, 434 (S.D.N.Y. 2013) (“communications
are protected where there is a disclosure by A to the attorney representing B and vice-versa”).
Defendant’s communications with her co-conspirator Jeffrey Epstein are not privileged in any way
and they are also highly relevant to the claim in this case.
Third, Defendant improperly claims the attorney-client privilege when the communications
involved the presence of a third party not involved in providing legal services, such as Ross Gow
or Mark Cohen. See Egiazaryan, 290 F.R.D. at 431 (finding waiver of attorney-client privilege
when the public relations firm participated in attorney-client communications: “[the party] has not
shown that [the public relation’s firm’s] involvement was necessary to facilitate communications
between himself and his counsel, as in the case of a translator or an accountant clarifying
communications between an attorney and client”).
Fourth, as explained in detail in Ms. Giuffre’s Motion to Compel (D.E. 33 at 12-14), the
descriptions of the communications in the log are inadequate. Every single communication on the
log, even those not involving any attorneys, is described as: “Communication re: legal advice.”
These sparse and unvaried descriptions simply do not comply with Federal Rule of Civil
Procedure 26(b)(5) and Local Rule 26.2(a)(2)(B), the former requiring that “the general subject
matter of the communication” be stated in the privilege log. These bare bones descriptions do not
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provide sufficient information to support the privilege claims asserted therein, and obviously fail
to provide Ms. Giuffre with any ability to challenge those assertions.
Accordingly, this Court should find that Defendant has waived her privilege claim for
every entry which describes the subject matter as “Communication re: legal advice,” or at the very
least, require Defendant to submit the documents in question for in camera review to determine
whether they are actually subject to any privilege claim. In addition, the Court should direct the
production of documents on the privilege log that involve communications between the two nonlawyers.
CONCLUSION
This is a simple, straight-forward case that could stay on the Court’s imposed scheduled
with a close of discovery in July, 2016 if the Defendant would simply comply in a timely manner
with her discovery obligations. Since Defendant has refused to do so, Ms. Giuffre respectfully
requests that this Court grant her Motions to Compel Production of Documents Subject to
Improper Claim of Privilege and Improper Objections (D.E.’s 33 and 35), and require Defendant
to produce the documents she is withholding for the time period of 1999 to the present, to produce
the documents listed in her privilege log, or at the very least, conduct an in camera inspection to
determine whether or not these documents are privileged.
Dated: March 7, 2016
Respectfully Submitted,
BOIES, SCHILLER & FLEXNER LLP
By: /s/ Sigrid McCawley
Sigrid McCawley (Pro Hac Vice)
Boies, Schiller & Flexner LLP
401 E. Las Olas Blvd., Suite 1200
Ft. Lauderdale, FL 33301
(954) 356-0011
David Boies
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Boies, Schiller & Flexner LLP
333 Main Street
Armonk, NY 10504
Ellen Brockman
Boies, Schiller & Flexner LLP
575 Lexington Ave
New York, New York 10022
(212) 446-2300
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on March 7, 2016, I electronically filed the foregoing document
with the Clerk of Court by using the CM/ECF system. I also certify that the foregoing document
is being served this day on the individuals identified below via transmission of Notices of
Electronic Filing generated by CM/ECF.
Laura A. Menninger, Esq.
HADDON, MORGAN & FOREMAN, P.C.
150 East 10th Avenue
Denver, Colorado 80203
Tel: (303) 831-7364
Fax: (303) 832-2628
Email: lmenninger@hmflaw.com
/s/ Sigrid S. McCawley
Sigrid S. McCawley
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United States District Court
Southern District of New York
Virginia L. Giuffre,
Plaintiff,

Case No.: 15-cv-07433-RWS

v.
Ghislaine Maxwell,
Defendant.
________________________________/
DECLARATION OF SIGRID S. McCAWLEY IN SUPPORT OF PLAINTIFF VIRGINIA
GIUFFRE’S CONSOLIDATED REPLY IN SUPPORT OF MOTION TO COMPEL
PRODUCTION OF DOCUMENTS SUBJECT TO IMPROPER OBJECTIONS AND
IMPROPER CLAIM OF PRIVILEGE
I, Sigrid S. McCawley, declare that the below is true and correct to the best of my
knowledge as follows:
1.

I am a partner with the law firm of Boies, Schiller & Flexner LLP and duly

licensed to practice in Florida and before this Court pursuant to this Court’s September 29, 2015
Order granting my Application to Appear Pro Hac Vice.
2.

I respectfully submit this Declaration in support of Plaintiff Virginia Giuffre’s

Consolidated Reply In Support of Motions To Compel Production of Documents Subject To
Improper Objections and Improper Claim Of Privilege.
3.

Attached hereto as Exhibit 1, is a true and correct copy of Plaintiff Virginia

Giuffre’s March 3, 2016 Letter Brief to Judge Robert Sweet Regarding Defendant’s Refusal to
Sit for a Deposition.
4.

Attached hereto as Exhibit 2, is a true and correct copy of Defendant Ghislaine

Maxwell’s Privilege Log.

5.

Attached hereto as Exhibit 3, is a true and correct copy of Defendant Ghislaine

Maxwell’s Response to Plaintiff’s Request for Production of Documents.
I declare under penalty of perjury that the foregoing is true and correct.
/s/ Sigrid S. McCawley______
Sigrid S. McCawley, Esq.
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Dated: March 7, 2016
Respectfully Submitted,
BOIES, SCHILLER & FLEXNER LLP
By: /s/ Sigrid McCawley
Sigrid McCawley (Pro Hac Vice)
Boies, Schiller & Flexner LLP
401 E. Las Olas Blvd., Suite 1200
Ft. Lauderdale, FL 33301
(954) 356-0011
David Boies
Boies, Schiller & Flexner LLP
333 Main Street
Armonk, NY 10504
Ellen Brockman
Boies, Schiller & Flexner LLP
575 Lexington Ave
New York, New York 10022
(212) 446-2300
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I HEREBY CERTIFY that on March 7, 2016, I electronically filed the foregoing
document with the Clerk of Court by using the CM/ECF system. I also certify that the foregoing
document is being served this day on the individuals identified below via transmission of Notices
of Electronic Filing generated by CM/ECF.
Laura A. Menninger, Esq.
HADDON, MORGAN & FOREMAN, P.C.
150 East 10th Avenue
Denver, Colorado 80203
Tel: (303) 831-7364
Fax: (303) 832-2628
Email: lmenninger@hmflaw.com
/s/ Sigrid S. McCawley
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--------------------------------------------------X
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INTRODUCTION1
Plaintiff initiated this action purportedly in reaction to statements attributed to Ghislane
Maxwell on January 3, and 4, 2015. The first of the two statements, according to Plaintiff’s
complaint, was issued by Ross Gow in the United Kingdom. The second was made by Ms.
Maxwell in New York when she was accosted by reporters on the street. Both statements were
brief, contained no factual content, and can best be described as general denials of allegations
made by Plaintiff against Ms. Maxwell, to wit, that Ms. Maxwell “assisted” and participated in
sexual abuse of the Plaintiff between 1999 and 2002.
Plaintiff does not claim that any sexual abuse occurred after 2002 or that she had any
contact with Ms. Maxwell after 2002. Indeed, according to Plaintiff, in 2002 she relocated, first
to Thailand and then to Australia, where she married and started a family. Given that she has
been thousands of miles away from the United States for more than a decade it is unlikely that
Plaintiff has any personal knowledge about events involving Jeffrey Epstein after she left the
country and broke off all contact with both Mr. Epstein and Ms. Maxwell.
It would seem, then, that this lawsuit presents one relatively simple question: is
Plaintiff’s claim that she was sexually abused by Jeffrey Epstein between 1999 and 2002 “with
the assistance and participation of” Ms. Maxwell true?
Discovery that might be relevant to this relatively simple question could, theoretically,
include the names of people that observed the Plaintiff from 1999 to 2002; records establishing
the Plaintiff’s whereabouts between 1999 and 2002; communications about the Plaintiff from
1

Ms. Maxwell previously submitted a joint response (Doc. #42) to Plaintiff’s Motions to
Compel in which she argues that Plaintiff’s failure to confer prior to filing her motions is, alone,
grounds for this Court to deny her Motions. If the Court is inclined, however, to decide
Plaintiff’s Motions on the merits, Ms. Maxwell hereby submits a response to the merits of
Plaintiff’s Motion to Compel Production of Documents Subject to Improper Objections. This
response is timely to Plaintiff’s Motion, filed electronically on February 26, 2016.
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1999 to 2002; and where Ms. Maxwell was located in relation to the Plaintiff during this time
frame. Plaintiff, however, does not seem to be interested in her claim. Rather, Plaintiff’s
pleadings are filled with other, more newsworthy and salacious allegations about which Plaintiff
has no personal knowledge. And, because her core claim has no merit, Plaintiff like a remora,
has repeatedly attempted to attach herself to these events that purportedly occurred while she was
on another continent raising a family.
Federal Rule of Civil Procedure 26(b)(1) provides, in relevant part, that "[p]arties may
obtain discovery regarding any matter, not privileged, that is relevant to the claim or defense of
any party ….”
Although the scope of discovery is deliberately broad, a Court is not "required to permit
plaintiff to engage in a `fishing expedition' in the hope of supporting his claim." McGee v. Hayes,
43 Fed.Appx. 214, 217 (10th Cir. 2002) (unpublished opinion); see Tottenham v. Trans World
Gaming Corp., No. 00 Civ. 7697 (WK), 2002 WL 1967023, at *2 (S.D.N.Y. June 21, 2002)
("Discovery, however, is not intended to be a fishing expedition, but rather is meant to allow the
parties to flesh out allegations for which they initially have at least a modicum of objective
support") (quotations omitted); Hardrick v. Legal Services Corp., 96 F.R.D. 617, 618
(D.D.C.1983) (courts should remain concerned about "fishing expeditions, discovery abuse and
inordinate expense involved in overbroad and far-ranging discovery requests") (quotation
omitted). "[B]road discovery is not without limits and the trial court is given wide discretion in
balancing the needs and rights of both plaintiff and defendant." Gomez v. Martin Marietta Corp.,
50 F.3d 1511, 1520 (10th Cir.1995) (quotation omitted); see also Estee Lauder, Inc. v.
Fragrance Counter, Inc., 189 F.R.D. 269, 273-74 (S.D.N.Y. 1999) (J. Sweet) (“[W]hile
discovery rules are broad, they do not permit discovery of matters that are [not] relevant to the
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issues in the case…”). Although relevance in discovery is broader than that required for
admissibility at trial, "the object of inquiry must have some evidentiary value before an order to
compel disclosure of otherwise inadmissible material will issue." Zenith Electronics Corp. v.
Exzec, Inc., No. 93 C 041, 1998 WL 9181, at *2 (N.D.Ill.1998) (quoting Piacenti v. Gen. Motors
Corp., 173 F.R.D. 221, 223 (N.D.Ill.1997)). Courts have also recognized that "[t]he legal tenet
that relevancy in the discovery context is broader than in the context of admissibility should not
be misapplied so as to allow fishing expeditions in discovery." Id. (quotation omitted).
ARGUMENT
I.

PLAINTIFF’S CHOSEN RELEVANT PERIOD FOR DISCOVERY IS GROSSLY
OVERBROAD AND NOT REASONABLY RELATED TO HER CLAIM
Plaintiff has not limited the temporal scope of her discovery requests. Instead, she

demands production of various documents (or documents related to those documents) for the last
17 years. Given the nature of the claim, the time period chosen by the Plaintiff is grossly
overbroad.
As instructed by Fed. R. Civ. P. 34, Ms. Maxwell objected to the 17-year time period and
limited the requests to a more reasonable time frame: the period during which Plaintiff claims to
have been abused and one month prior to the purported defamation. Plaintiff has offered no
plausible explanation for her expansive time frame as discussed below.
The gist of Plaintiff’s temporal relevance argument is that, according to Plaintiff, Ms.
Maxwell communicated or associated with Mr. Epstein after 2002 up to 2015. And, according to
Plaintiff, Mr. Epstein was suspected of or committed a sex crime after 2002. Therefore, says
Plaintiff, everything in that time frame is relevant. This is nonsense. Plaintiff, given her absence
from the country, cannot argue that she was victimized during this time frame. Ms. Maxwell has
never been charged with nor accused of any crime by a prosecuting body. Ms. Maxwell has
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never been identified as an accomplice to any crime allegedly committed by Mr. Epstein; and
Ms. Maxwell has never been the subject of a civil lawsuit for sexual abuse under any theory of
liability.
The relevant issue, as framed by Plaintiff’s complaint, is did Ms. Maxwell assist or
participate in Plaintiff’s alleged sexual abuse by Mr. Epstein. General phone records, flight logs,
or other documents having nothing to do with Plaintiff, who was in Australia, are simply too
tangential and remote to be relevant even under the most broad definitions of relevance.
Accordingly, Ms. Maxwell’s objection is well founded and should be sustained by the Court.
II.

MS. MAXWELL’S SPECIFIC OBJECTIONS ARE PROPER
Ms. Maxwell notes that all of Plaintiff’s requests are fatally flawed as a result of her use

of the phrases “all documents relating to” or “relating to” as part of her requests for production
of documents. See, e.g., Requests Nos. 1, 3, 6,7, 8, 10, 11, 17, 22, 23, 24, 32 and 33. Where the
phrase “relating to” is not employed, Plaintiff uses equally obtuse synonyms such as “reflecting”
(Requests Nos. 34, 37) or “associated with.” (Request No. 21).
“Relate” is a broad term. See, e.g., WEBSTER’S NEW WORLD DICTIONARY 1198 (2d Coll.
Ed. 1986) (defining “relate” to mean, inter alia, “to connect or associate, as in thought or
meaning; show as having to do with,” “to have some connection or relation (to),” and “to have
reference (to)”). Courts have condemned the use of “related to” as overbroad and have refused
to compel a responding party to answer discovery requests using the term. See, e.g., Meeker v.
Life Care Ctrs. of Am., No. 14-CV-02101-WYD- NYW, 2015 WL 4400533, at *4 (D. Colo. July
20, 2015) (denying motion to compel response to interrogatory that required identification of all
documents that “relate to” drills or safety security training exercises “over a decade long span,”
and holding that interrogatory was “facially overbroad, and potentially sweep[s] in incidents that
are not proximate in location, time, and may not even be remotely of the “same type”); Avante
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Int’l Tech., Inc. v. Hart Intercivic, Inc., No. CIV. 07-169-DRH, 2008 WL 2074093, at *3 (S.D.
Ill. May 14, 2008) (“the court finds that the request to identify ‘all documents that refer or relate
to each such person's contribution’ to be overbroad and unduly burdensome, and sustains the
objection to that part of the interrogatory”); In re Urethane Antitrust Litig., No. 04-MD-1616JWL-DJW, 2008 WL 110896, at *1 (D. Kan. Jan. 8, 2008) (holding that a discovery request is
overly broad and unduly burdensome on its face if it uses an “omnibus term” such as “relating
to,” because “such broad language ‘make[s] arduous the task of deciding which of numerous
documents may conceivably fall within its scope’”); Roda Drilling Co. v. Siegal, No. 07-CV400-GFK-FHM, 2008 WL 2234652, at *2 (N.D. Okla. May 29, 2008) (finding that “many of the
parties’ requests for production of documents are overbroad, as they request ‘all documents'
relating to or concerning a subject”), reconsideration denied in part, 2008 WL 3892067 (N.D.
Okla. Aug. 14, 2008); Cotracom Commodity Trading Co. v. Seaboard Corp., 189 F.R.D. 655,
665 (D. Kan. 1999) (holding that challenged discovery request was facially overbroad due to its
use of the “omnibus phrase ‘relating to’”); Parsons v. Jefferson-Pilot Corp., 141 F.R.D. 408, 412
(M.D.N.C. 1992) (“[b]road and undirected requests for all documents which relate in any way to
the complaint are regularly stricken as too ambiguous”).
And, Plaintiff has expanded the dictionary definition of “relate” in her definition section
to make any attempt at deciding what documents might fall within the requests impossible.
Because all of the requests suffer from this fatal defect the court should sustain the objection and
deny the motion to compel. However, there is more.
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III.

EACH OF MS. MAXWELL’S OBJECTIONS IS APPROPRIATE
1.

Request No. 1: All documents relating to communications with Jeffrey Epstein
from 1999-Present.

This request unabashedly seeks any record of 17 years of “communications” with Jeffrey
Epstein. If, for example, Ms. Maxwell wrote a note to herself that a mutual friend discussed a
recipe for rice pudding with Mr. Epstein in 2013 this “document” would be subject to
production. The request is not limited by subject matter and therefore encompasses everything.
This is a classic fishing expedition calculated to annoy, and harass Ms. Maxwell.
The rational for the request is particularly disturbing: Plaintiff, with no evidence other
than her self-serving and contradictory statements states: “ Communications with convicted sex
offender Jeffrey Epstein for whom Defendant Maxwell is alleged to have assisted with his sexual
trafficking activities are of the highest relevance in this case and must be produced.” (Pl.’s M.
Compel at 9). That’s it. No evidence, just hyperbole. The request is not limited to
communications about trafficking or even communications related to the Plaintiff. This
stunningly overbroad request fails and Ms. Maxwell’s objection should be sustained.
2.

Request No. 3: All documents relating to communications with Andrew Albert
Christian Edward, Duke of York (a.k.a Prince Andrew) from 1999-present.

Even more tangential than Request No. 1, this request ask for “all documents relating to
communications” for 17 years with Prince Andrew. Again, the request is not limited by any
subject matter or person. It is not limited to communications about the Plaintiff, it is not even
limited to communications about females. The purported justification for this overbroad request
is Plaintiff’s unsupported claim that “Maxwell is alleged [by Plaintiff and no one else] to have
trafficked Ms. Giuffre to Prince Andrew when she was a minor.” (Pl’s M. Compel at 10).
Plaintiff’s unsatisfactory explanation for this request is that it may, uncover “communications
between them regarding her trafficking” and “possible” communications regarding other females
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or other individuals “involved with this activity”. (Id.) The request, however, as propounded,
asks for much more than is rationally related to that explanation. The use of the word “possible”
reveals that this request is a classic, prohibited fishing expedition. The request is overbroad and
Ms. Maxwell’s objection should be sustained.
3.

Request No. 6: All documents relating to communications with any of the
following individuals from 1999 -the present: Emmy Taylor, Sarah Kellen, Eva
Dubin, Glen Dubin, Jean Luc Brunel, and Nadia Marcinkova.

This request is also not limited by subject matter or person and is, actually, six separate
requests for production of documents. As support for these overbroad requests Plaintiff attached
a deposition transcript from a separate litigation to which Ms. Maxwell was not a party in which
the witness, Sarah Kellen, asserts her right to remain silent. (Id. at 11). Plaintiff neglects to
disclose that Ms. Kellen asserted her Fifth Amendment right to every question asked of the
witness. She refused to answer basic questions such as her then current address (3.24.2010 Tr. at
10); and what company she worked for as a model (id. at 97). There is no inference to be drawn
from the, apparently unchallenged, assertions of privilege in an action that Ms. Maxwell was not
a party and did not participate. There is no legal authority to support the claim that Ms. Kellen’s
assertion of a privilege somehow spills over to become evidence relating to Ms. Maxwell.
Plaintiff also attached partial documents purporting to be flight logs and phone records
that, according to Plaintiff, establish communication with some of the listed individuals. Again,
Ms. Maxwell’s reaction to this is “so what” because there is no nexus between any of this alleged
evidence and Plaintiff’s claims. Like the other requests the question is not reasonably targeted to
obtain communications about the Plaintiff or even “sex trafficking.”
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4.

Request No. 7: All video tapes, audio tapes, photographs or other print or
electronic media relating to females under the age of 18 from the period of 1999present.

This request appears to cover books, DVDs, CDs, personal photographs and every other
type of media that might “relate to” females under the age of 18. To respond to this request
Plaintiff would apparently have Ms. Maxwell comb through her library to find literature “relating
to” girls. A copy of the Nancy Drew series would be responsive to this request. Photographs of
Ms. Maxwell as a child would be included. Any CD referencing a “girl” might be responsive.
The list goes on and on. And, because Plaintiff failed to confer about this request before filing
her motion to compel her self-imposed limitations are too little, too late. This request, as written
is patently overbroad and the objection should be sustained.
Further, the attached testimony from Mr. Rodriguez, again occurring in a proceeding to
which Ms. Maxwell was not a party, lacks foundation and credibility. (Id. at 12) It also,
apparently, has nothing to do with the Plaintiff.
5.

Request No. 8 : All documents relating to your travel from the period of 1999present, including but not limited to, any travel on Jeffrey Epstein’s planes,
commercial flights, helicopters, passport records, records indicating passengers
traveling with you, hotel records, and credit card receipts. ; and
Request No. 33: All travel records between 1999 and the present reflecting your
presence in: (a) Palm Beach Florida or immediately surrounding areas; (b) 9 E.
71st Street, New York , NY 10021; (c) New Mexico; (d) U.S. Virgin islands; (e)
any jet or aircraft owned or controlled by Jeffrey Epstein.

Request Number 33 appears to be subsumed by the globally inclusive, unrestricted
Request Number 8. Both requests fail in many ways. First, Plaintiff was living in another
continent for the vast majority of the time covered by these requests. Plaintiff, by her own
admission, was not traveling anywhere with Ms. Maxwell or Mr. Epstein after 2002. It would be
reasonable, then, to assume that none of the requested records would establish any nexus
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between Ms. Maxwell’s post-2002 travel and the events at issue in Plaintiff’s claim. If Plaintiff
wanted records establishing her travel with Mr. Epstein or Ms. Maxwell that is what she should
have asked for. Instead, she asked for every piece of information relating to Ms. Maxwell’s
travel by planes, trains, automobiles, helicopters, boats, horses and bicycles.
Read literally, Request Number 8 would require the production of 17 years of receipts for
the purchase of gasoline at the neighborhood gas station, taxi receipts, lunch receipts, etc. for 17
years. The only records not covered would be those relating to Ms. Maxwell’s residence, which
unfortunately, is covered by another overbroad request, Request Number 34. Although slightly
more limited, Request Number 33 remains impermissibly overbroad. Again, Plaintiff was not in
the northern hemisphere after 2002 so could not have been in these places. Further, the phrases
“immediately surrounding areas” “travel records” are impermissibly vague.
6.

Request No. 10: All documents relating to payments made from Jeffrey Epstein
or any related entity to you from 1999 – present, including payments for work
performed, gifts, real estate purchases, living expenses, and payments to your
charitable endeavors including the TerraMar project.

Request Number 10 is overbroad because it asks for, essentially, any document that
relates to anything of value, no matter how small, given from Mr. Epstein to Ms. Maxwell (or
their respective related entities) for 17 years. It is not targeted to any person, event, or job. The
request could be interpreted in many ways and could include any financial, banking or
accounting record compiled over a 17-year time frame. As such, the request fails and Ms.
Maxwell’s objection should be sustained.
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7.

Request No. 11: All documents relating to or describing any work you
performed with Jeffrey Epstein, or any affiliated entity from 1999-present.

Request Number 11 is unintelligible. Ms. Maxwell does not know what this request
means and should not have to guess. Because the request is too vague to respond to the
objection should be sustained.
8.

Request No. 15: All video tapes, audio tapes, photographs or any other print or
electronic media taken at a time when you were in Jeffrey Epstein’s company or
inside any of his residences or aircraft.

This request is another obvious fishing expedition. It is not limited by person, place or
time and apparently includes pre-1999 material. According to Plaintiff, she hopes that these
records will contain the image of “other underage girls or trafficked women,” which, according
to Plaintiff “go to the claim in this case”. (Pl’s M. Compel at 17). Again, Plaintiff was not,
according to her complaint, involved with Mr. Epstein before 1999 or after 2002. Plaintiff does
not articulate how this material might “go to the claim in this case” and, accordingly, Ms.
Maxwell’s objection should be sustained.
9.

Request No. 17: All documents relating to communications with you and Ross
Gow from 2005 – present.

For the reasons stated repeatedly above, this request is also overly broad as there are no
limitations for subject matter or person. Further, Plaintiff has offered no explanation as to the
seemingly random time period of 2005 – present.
More importantly, Ms. Maxwell has objected to this request on the grounds that it seeks
documents protected by the attorney/client privilege and/or the work product doctrine. As
discussed in her Supplemental Memorandum of Law in Response to Plaintiff’s Motion to
Compel Documents Subject to Improper Privilege, Ms. Maxwell’s withholding of these
documents as privileged is proper.
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10.

Request No. 21: All telephone records associated with you including cell phone
records from 1999 – present.
Request No. 22: All documents relating to calendars, schedules or appointments
for you from 1999 – present.
Request No. 23: All documents relating to calendars, schedules or appointments
for Jeffrey Epstein from 1999 – present.
Request No. 24: All documents relating to contact lists, phone lists or address
books for you or Jeffrey Epstein from 1999 – present.

These requests seek “all documents” “associated” with Ms. Maxwell’s phone records and
“all documents” “relating to” “the schedules and address books” of Ms. Maxwell and Jeffrey
Epstein for 17 years. Plaintiff, again, offers no coherent explanation as to how any of these
records might relate to her claim, in this case, that she was defamed. Because of the excessive
scope of the requests the objections should be sustained.
11.

Request No. 32 : All documents related to communications with or interaction
with Alan Dershowitz from 1999 – present.

Here, Plaintiff is asking for information about communications with Alan Dershowitz for
17 years. Plaintiff’s only argument in support of this request is “Maxwell’s communications
with Dershowitz are directly relevant to the claim.” (Pl’s M. Compel at 22). Perhaps Ms.
Maxwell’s communications with Mr. Dershowitz about Plaintiff may be discoverable and even
relevant. Any and all documents “relating to communications” are not. Accordingly, the
objection should be sustained.
12.

Request No. 34: All documents reflecting your ownership or control of property
in London between the years 1999 and 2002.

Whether Ms. Maxwell owned or controlled property in London between 1999 and 2002
is not relevant to any issue in this case. Plaintiff claims that a photograph of her when she was
17 somehow establishes she was “trafficked”. She offers no actual explanation, however, for
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how “documents reflecting” ownership or control of any “London” property is relevant or
discoverable. The request is overbroad, not relevant, and the objection should be sustained.
13.

Request No. 37: All documents reflecting communications you have had with
Bill or Hillary Clinton (or persons acting on their behalf), including all
communications

Whether or not Ms. Maxwell communicated with any member of the Clinton family is
not relevant to any issue in this case. Again, Plaintiff asks for “all documents reflecting
communications” for a 17-year time period. The only support for the request is Plaintiff’s
unsubstantiated claim that in an unrelated action Ms. Maxwell did not attend a deposition
scheduled for July 1, 2010 because she had to attend to her mother. However, according to
Plaintiff, Ms. Maxwell, 30 days later, attended the wedding of Chelsea Clinton. Taking care of
an elderly mother in England and attending a wedding ceremony are not mutually exclusive
events. This, again, has nothing to do with any issue in this case and the objection should be
sustained.
13.

Request No. 39: All documents reflecting training to fly a helicopter or
experience flying a helicopter, including any records concerning your operation of
a helicopter in the U.S. Virgin Islands.

Seventeen years of “all documents reflecting training to fly a helicopter “ are not relevant
to any issue in this case. Plaintiff does not allege that Ms. Maxwell flew her to a private island
by helicopter; she does not allege that she has personal knowledge of someone actually being
flown by Ms. Maxwell to a private island for the purpose of “sexual trafficking of underage
girls.” She simply demands 17 years of documents because she says they are relevant. The
request is overbroad and not relevant and Ms. Maxwell’s objection should be sustained.
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IV.

PLAINTIFF’S FAILURE TO CONFER WITH MS. MAXWELL PRIOR TO
FILING HER MOTIONS TO COMPEL IS DISPOSITIVE
It is likely that a conferral could have minimized many of the issues described above.

Accordingly in addition to the substantive problems with the requests, detailed above, Plaintiff’s
Motions to Compel should be denied for the reasons articulated in Ms. Maxwell’s separate
response regarding the lack of any conferral (Doc. # 42) incorporated by reference.

Dated: March 7, 2016

Respectfully submitted,

/s/ Laura A. Menninger
Laura A. Menninger (LM-1374)
HADDON, MORGAN AND FOREMAN, P.C.
East 10th Avenue
Denver, CO 80203
Phone: 303.831.7364
Fax:
303.832.2628
lmenninger@hmflaw.com
Attorneys for Ghislaine Maxwell
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CERTIFICATE OF SERVICE
I certify that on March 7, 2016, I electronically filed this Defendant Ghislaine
Maxwell’s Supplemental Memorandum of Law in Opposition to Plaintiff’s Motion to
Compel the Production of Documents Subject to Improper Objections with the Clerk of
Court using the CM/ECF system which will send notification to all counsel of record
including the following:
Sigrid S. McCawley
Boies, Schiller & Flexner, LLP
East Las Olas Boulevard, Ste. 1200
Ft. Lauderdale, FL 33301
smccawley@bsfllp.com
/s/ Brenda Rodriguez
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Defendant Ghislaine Maxwell, by and through undersigned counsel, hereby submits this
Response to Plaintiff’s Motion to Compel Production of Documents Subject to Improper Claim
of Attorney-Client Privilege and Common Interest Privilege1. For the reasons outlined below,
the Court should deny Plaintiff’s Motion to Compel Production of Documents Subject to
Improper Privileges.
INTRODUCTION
Without a single conferral (despite multiple email and telephonic contacts between
counsel in the interim weeks), Plaintiff unilaterally and frivolously challenges the assertions of
privilege properly contained on a valid privilege log that Ms. Maxwell produced in response to
Plaintiff’s First Request for Production of Documents to Ghislaine Maxwell. Plaintiff feigns
ignorance that Ms. Maxwell has been represented by Messrs. Philip Barden, Mark Cohen and
Brett Jaffe during the last five years, yet submits to the Court documents demonstrating not only
their representation but also Plaintiff’s knowledge of said representations. Plaintiff claims that
the presence of Ms. Maxwell’s agent Ross Gow on communications with her attorney destroyed
the privilege, despite binding New York law to the contrary. Plaintiff asserts that Ms. Maxwell
and Mr. Epstein and their counsel were not in a common interest agreement without once having
conferred regarding that fact and with knowledge that all of the elements of a common interest
agreement are satisfied in this case.

1

Ms. Maxwell previously submitted a joint response (Doc. #42) to Plaintiff’s Motions to
Compel in which she argues that Plaintiff’s failure to confer prior to filing her motions is, alone,
grounds for this Court to deny her Motions. If the Court is inclined, however, to decide
Plaintiff’s Motions on the merits, Ms. Maxwell hereby submits a response to the merits of
Plaintiff’s Motion to Compel Production of Documents Subject to Improper Privileges. This
response is timely to Plaintiff’s Motion, filed electronically on February 26, 2016.

1

Rule 37 requires a certification of good faith conferral, something Plaintiff concededly
failed to do, in advance of filing a Motion to Compel. While Plaintiff wishes to pick and choose
which Rules of Civil Procedure she thinks should apply to her litigation, the rules apply equally
to both sides. Raising proper objections and interposing appropriate privileges are demanded by
the Rules of Civil Procedure. Plaintiff’s hyperbole regarding “stonewalling” and un-reasonable
delays in discovery should be dismissed. All of the delays could have been prevented had she
served Requests for Production that tailored to the issues in this case and not some book or
media deals she hopes to fulfill in the future. Likewise, her frivolous positions concerning
privilege have caused the delay she decries. Plaintiff’s failure to confer, as well as the binding
Second Circuit and New York case law, dictate that her Motion to Compel Production of
Documents Subject to Improper Privileges should be denied.
ARGUMENT
I.

Failure to Confer Fatal to Plaintiff’s Motion
Plaintiff failed to confer regarding this Motion in advance of its filing and failed to

include the required certificate pursuant to Rule 37(a)(1) of the Federal Rules of Civil Procedure
(motion to compel “must include a certification that the movant has in good faith conferred or
attempted to confer with the person or party failing to make disclosure or discovery in an effort
to obtain it without court action”). This significant deficiency alone warrants the denial of this
Motion. See, e.g., Auto. Club of New York, Inc. v. Port Auth. Of New York & New Jersey, No. 11
CIV. 6746 RKE HBP, 2012 WL 4791804, at *6 (S.D.N.Y. Oct. 9, 2012) (failure to make any
attempts to resolve any specific discovery disputes “alone is a sufficient ground for denying the
motion [to compel]”).

2

Issues concerning privilege such as Plaintiff presents here are precisely the type that
should be the subject of conferral. Plaintiff could simply ask whether any particular attorney was
representing Ms. Maxwell at a specific time. Plaintiff could ask for more detailed descriptions of
documents on the privilege log. Plaintiff could ask why British law was asserted on the privilege
log. Indeed, all of the cases cited by Plaintiff involve such conferrals prior to judicial
intervention. Such conferral would not be futile in this case with respect to privileges going
forward and this Court should enforce Plaintiff’s Rule 37 obligations with respect thereto.
II.

Defendant’s Communications with Attorneys Philip Barden, Mark Cohen, and
Brett Jaffe Are Protected by the Attorney-Client Communication Privilege (Entries
1, 2, 9 and 17)
A. Choice of Law
Regarding Ms. Maxwell’s communications with Brett Jaffe in 2011 as noted on the

privilege log, she does not dispute that these are covered by the attorney-client communication
privilege as defined by New York state law. Mr. Jaffe is a New York attorney. Menninger Decl.
at Ex. B. Similarly, Mark Cohen likewise is a New York attorney. Id. at Ex. C. Ms. Maxwell
consulted both regarding litigation pending in the US. Id. at Ex. E, Maxwell Aff. at ¶ 9-12.
However, choice-of-law with respect to foreign attorney-client communications is
governed by the “touch base” test. Under this test, the court must ascertain the country with
which the communications “touch base.” “[A] court should apply the law of the country that has
the predominant or the most direct and compelling interest in whether [the] communications
should remain confidential, unless that foreign law is contrary to the public policy of this forum.”
Anwar v. Fairfield Greenwich Ltd., 982 F.Supp.2d 260, 264 (S.D.N.Y. 2013) (quoting Astra
Aktiebolag v. Andrx Parms., Inc., 208 F.R.D. 92, 98 (S.D.N.Y. 2002)). “Communications
concerning legal proceedings in the United States or advice regarding United States law are
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typically governed by United States privilege law, while communications relating to foreign
legal proceedings or foreign law are generally governed by foreign privilege law.” Anwar, supra
(citing Gucci Am., Inc. v. Guess?, Inc., 271 F.R.D. 58, 65 (S.D.N.Y. 2010)).
As will be described more fully below, the privilege concerning Ms. Maxwell’s
communications with Mr. Barden should be construed pursuant to British law. Ms. Maxwell, a
dual-British / American citizen, retained Mr. Barden for the purposes of securing legal advice
from a British lawyer for potential litigation in England under British law concerning press
statements that were made in the British press. Id.at Ex. E. Likewise, to the extent that Mr. Gow
was a participant in communications as between Mr. Barden and Ms. Maxwell, those also should
be construed pursuant to British law. Mr. Gow is a British press relations specialist, hired as an
agent consistent with British law, to render assistance to Ms. Maxwell’s counsel in England, for
purposes of potential litigation in England. Id.
Given the time allotted for response in connection with this Motion to Compel
Documents Privileges and Plaintiff’s failure to confer regarding this issue, Ms. Maxwell has not
had sufficient time to secure appropriate affidavits, documents and legal opinions concerning
British law’s attorney-client privileges but has been advised that British law extends the
attorney-client communication to any of a client’s agents (also considered “associates” of the
client). Should the Court be inclined to overlook Plaintiff’s failure to confer, Ms. Maxwell
respectfully requests an additional two weeks within which to secure appropriate documentation
and supporting affidavits under British law with respect to the question of the attorney-client
privilege under British law and its applicability to a client’s agents. See also Fed. R. Civ. P. 44.1
(permitting Court to consider “any relevant material or source” to determine issue of foreign
law).
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Without waiver of the choice-of-law issue, Ms. Maxwell submits that the privilege also
applies to her communications under New York law and so provides argument and authority
herein on that law as well.
B. Maxwell’s Communications with her Attorneys Are Privileged
The two Requests for Production Implicated in this Motion are:2
DOCUMENT REQUEST NO. 17
All documents relating to communications with you and Ross Gow from 2005 – present.
DOCUMENT REQUEST NO. 19
All documents relating to your deposition scheduled in the matter of Jane Doe v. Epstein,
08-80893, United States Southern District of Florida.
As argued elsewhere, both of these Requests are overly broad and not relevant to any
party’s claim or “proportional to the needs of this case.” FRCP 26(b)(1). Ms. Maxwell
interposed her objections and also produced a privilege log containing any documents responsive
to these requests which were privileged, specifically, documents covered by the attorney-client
privilege.
Ms. Maxwell has been represented at various times by attorneys Brett Jaffe, Mark Cohen
and Philip Barden. Mr. Jaffe represented Ms. Maxwell in connection with a scheduled
deposition. See Menninger Decl. at Ex. E, Maxwell Aff. at ¶ 9. After Mr. Jaffe left the firm, his
successor on the case was Mark Cohen. Both Mr. Jaffe and Mr. Cohen were affiliated with the
law firm Cohen & Gresser, LLP. Mr. Cohen, a named partner, is still associated with that firm.
See id. at Ex. C.

2

The entry number 9, a communication solely between Ms. Maxwell and her attorney
Philip Barden, was erroneously placed on the Privilege Log. It is not responsive to any of
Plaintiff’s discovery requests.
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Ms. Maxwell also has been represented for quite some time in the United Kingdom by
solicitor Philip Barden. Mr. Barden is a partner with Devonshires Solicitors. See Menninger
Decl. at Ex. D. Devonshires Solicitors issued the cease and desist letter to the British press
following Plaintiff’s first paid interview with the Daily Mail in March 2011 in which she made
false allegations about and concerning Ms. Maxwell. That cease and desist letter was attached to
Defendant’s Motion to Dismiss (Menninger Decl. in Support of Motion to Dismiss, Doc. #16-1,
Ex. B) and to Plaintiff’s Reply (McCawley Decl. in Reply, Doc. #24-2, Ex. 2).
Mr. Barden’s representation of Ms. Maxwell relates to potential civil litigation in the
United Kingdom concerning defamation. Ms. Maxwell’s communications with Mr. Barden were
made for the purpose of seeking and obtaining legal advice, and Mr. Barden provided such legal
advice. Mr. Barden did not provide business advice to Ms. Maxwell. See Maxwell Aff. at ¶ 2.
Likewise, Messrs. Jaffe and Cohen’s representation of Ms. Maxwell related to and concerned a
deposition. Id. at ¶ 9. Ms. Maxwell solicited legal advice from Messrs. Jaffe and Cohen for the
purpose of that deposition and they in fact supplied legal advice.
Plaintiff speculates that Ross Gow “was involved in so many communications with Jaffe
and Barden” that the purpose of the communications must have been public relations matters.
First, not a single one of the communications with Jaffe involved Mr. Gow. Second, the
privilege log does not contain all of the communications Plaintiff had with her attorneys. Rather,
Plaintiff’s Request Number 17 sought “all communications related to communications with you
and Ross Gow from 2005 – present.” Thus, the only communications with Mr. Barden on the
privilege log are those between Mr. Gow and Mr. Barden in which Mr. Gow was a participant or
which were otherwise included in other privileged communications.
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Plaintiff further complains that Defendant’s Rule 26 Disclosures revealed that Defendant
“may” use the email communications between herself and Mr. Barden “to support Defendant’s
claims or defenses.” (Pl.’s M. Compel at 11-12). Should Defendant choose to affirmatively
waive her attorney-client privilege with Mr. Barden, those emails would likely lose their
privileged status. However, that is not a decision Ms. Maxwell has yet reached, especially at this
early stage of the litigation given she has not even filed her Answer or Counterclaims.
C. Plaintiff Well Aware These Attorneys Were Defendant’s Counsel
Plaintiff knew or should have known at the time she filed this Motion to Compel that Messrs.
Jaffe, Cohen and Barden were Ms. Maxwell’s attorneys. In Plaintiff’s Motion to Compel based
on Improper Objections, she actually supplied to the Court an exhibit which lists Mr. Jaffe as
Ms. Maxwell’s counsel. (Pl’s Mot. Compel - Objections, Ex. 8, Doc. #36-9 at 11). Likewise,
Mr. Jaffe worked at Cohen & Gresser, LLP. Id. The named partner of Mr. Jaffe’s firm is Mark
Cohen, as a simple internet search confirms. Menninger Decl. at Ex. C. Thus, Plaintiff had in
her possession and actually provided to the Court proof that Ms. Maxwell was represented by
these two attorneys. Her assertion that Ms. Maxwell “has not even claimed that she has an
attorney-client relationship with … Jaffe” is patently frivolous. (Pl’s M. Compel at 10).
Likewise, her designation of Mark Cohen as a “non-attorney” (id. at 9) is similarly frivolous.
Further, Plaintiff submitted to the Court in Opposition to the Motion to Dismiss, a cease
and desist letter issued by Devonshires Solicitors, Mr. Philip Barden’s firm. See McCawley
Decl. in Support of Plaintiff’s Opp’n to Motion to Dismiss at Ex. 2. She also, admittedly,
possesses Defendant’s Rule 26 disclosures listing Mr. Barden as counsel for Ms. Maxwell and
his communications with her as attorney-client privileged. (Pl.s’ M. Compel at 11).
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Finally, Ms. Maxwell’s privilege log lists Mr. Barden and Mr. Jaffe as “Esq.” and notes
their communications are attorney-client privileged. Plaintiff presents no credible argument that
Ms. Maxwell’s communications with her counsel should not be afforded the attorney-client
communication privilege.
Plaintiff’s Motion with respect to entry numbers 1, 2, 9 and 17 should therefore be
denied.
III.

Communications Among Maxwell, Her Attorney, and Her Agent Protected by
Attorney-Client Privilege (Entries 8, 10, 12, 13 and 18)
Without waiver of Ms. Maxwell’s position that British law should control the question,

even under New York law, Mr. Gow’s participation in communications among and between Ms.
Maxwell and her counsel are privileged.
“New York courts have recognized that the attorney-client privilege may attach to
communications between a client's agent and an attorney.” Hendrick v. Avis Rent A Car Sys.,
Inc., 944 F. Supp. 187, 189 (W.D.N.Y. 1996). “As a general rule, a communication by a client
to his attorney by any form of agency employed or set in motion by the client is within the
privilege.” Mileski v. Locker, 178 N.Y.S.2d 911 (Sup. Ct. Queens Cnty. 1958); see also First
Am. Commercial Bancorp, Inc. v. Saatchi & Saatchi Rowland, Inc., 868 N.Y.S.2d 425, 427 (4th
Dep’t 2001) (“[w]hile communications made between a defendant and counsel in the known
presence of a third party generally are not privileged, an exception exists for ‘one serving as an
agent of either attorney or client’”); Stroh v. Gen. Motors Corp., 623 N.Y.S.2d 873, 874-75 (1st
Dep’t 1995) (“communications made to counsel through ... one serving as an agent of ... [the]
client to facilitate communication, generally will be privileged”).
Mr. Ross Gow is the agent for Ms. Maxwell, as Plaintiff acknowledges. Complaint ¶ 29
(Maxwell “directed her agent, Ross Gow”); ¶ 30 (“speaking through her authorized agent”).
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Plaintiff wrongfully relies on Egiazarayan v. Zalmayev, 290 F.R.D. 421 (S.D.N.Y. 2013)
(Gorenstein, Magistrate J.). That case, unlike this one, involved a public-relations firm hired
specifically for litigation purposes by counsel to conduct a litigation-related public relations
campaign on behalf of the client. That public relations firm assisted in a media campaign
thereafter, which was relevant to the lawsuit alleging violation of New York anti-SLAPP
provision. The decision concerned a subpoena for documents that the client had shared with the
public relations firm. Id. at *4.
By contrast, Mr. Gow acted as Ms. Maxwell’s agent for a number of years. Maxwell Aff.
at ¶ 6. He provided information to Mr. Barden, Ms. Maxwell’s counsel, at Ms. Maxwell’s
request regarding press inquiries so as to further Mr. Barden’s ability to give appropriate legal
advice to Ms. Maxwell regarding potential defamation litigation in the United Kingdom. As Ms.
Maxwell’s agent, Mr. Gow’s involvement in providing Mr. Barden with information was
necessary and critical for Mr. Barden to render proper legal advice concerning, among other
things, the law of “fair comment” under UK law. Cf. In re Grand Jury Subpoenas Dated March
24, 2003, 265 F.Supp.2d 321, 330 (S.D.N.Y. 2003) (“the ability of lawyers to perform some of
their most fundamental client functions – such as (a) advising the client of the legal risks of
speaking publicly and of the likely impact of possible alternative expressions, (b) seeking to
avoid or narrow charges brought against the client, and (c) zealously seeking acquittal or
vindication – would be undermined seriously if lawyers were not able to engage in frank
discussions of facts and strategies with the lawyers’ public relations consultants.”).
This case is particularly distinguishable from those relied upon by Plaintiff because the
very nature of the issue in this case is defamatory statements to the press and responses thereto.
Whereas public relations may not be an integral topic to other litigations (or potential litigations),
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the need for input from a client’s agent who is a press specialist is particularly potent when the
issue is fair comment, litigation against the British press or the ability to respond to false
statements levied by Plaintiff in the British press and elsewhere. In a scenario such as this, the
press specialist agent is as integral to the discussion as an accountant is to a litigation that
concerns a client’s finances. See United States v. Kovel, 296 F.2d 918 (2d Cir. 1961).
Additionally, the communications among Mr. Gow, Mr. Barden and Ms. Maxwell
occurred between January 9-21, 2015, a period which post-dates the issuance of Ms. Maxwell’s
only statement to the press on January 2, 2015 (and the alleged reference back to that statement
on January 4, 2015). See Complaint ¶ 30, 31, 37. Plaintiff has not demonstrated that these postpress release documents are relevant, nor calculated to lead to relevant and admissible evidence.3
Mr. Gow acted as Ms. Maxwell’s agent in communications to, with and among Ms.
Maxwell and her attorney, Mr. Philip Barden on dates subsequent to the press release at issue
here. His provision of information was a necessary part of Mr. Barden’s ability to give cogent
legal advice to Ms. Maxwell concerning matters of litigation in the United Kingdom. To the
extent that New York law even applies to those communications, it shields involvement of a
client’s agent and Plaintiff’s Motion with respect to entry numbers 8, 10, 12, 13 and 18 should
therefore be denied.
IV.

Common Interest Privilege Protects Communications with Gow, Epstein and Others
“The purpose of the attorney-client privilege is to enable attorneys to give informed legal

advice to clients, which would be undermined if an attorney had to caution a client about
3

Ms. Maxwell also objected to Request No. 17: “All documents relating to
communications with you and Ross Gow from 2005 – Present” on grounds other than privilege,
including inter alia, “calls for production of documents that are irrelevant to this action and not
reasonably calculated to the discovery of admissible evidence.” Plaintiff did not assert in her
Motion to Compel – Improper Objections that the period subsequent to the issuance of the press
release was relevant (See Doc. #35 at 17-18) and thus has waived that argument.
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revealing relevant circumstances lest the attorney later be compelled to disclose those
circumstances.” Shaeffler v. United States, 806 F.3d 34, 40 (2d. Cir. 2015). “While the privilege
is generally waived by voluntary disclosure of the communication to another party, the privilege
is not waived by disclosure of communications to a party that is engaged in a ‘common legal
enterprise’ with the holder of the privilege. Under United States v. Schwimmer, 892 F.2d 237 (2d
Cir.1989), such disclosures remain privileged ‘where a joint defense effort or strategy has been
decided upon and undertaken by the parties and their respective counsel ... in the course of an
ongoing common enterprise ... [and] multiple clients share a common interest about a legal
matter.’ Id. at 243 ‘The need to protect the free flow of information from client to attorney
logically exists whenever multiple clients share a common interest about a legal matter.’ Id. at
243.”4 (emphases added).
As New York’s Appellate Division, First Department recently found, "pending or
reasonably anticipated litigation is not a necessary element of the common-interest privilege."
Ambac Assur. Corp. v. Countrywide Home Loans, Inc., 998 N.Y.S.2d 329, 331 (1st Dep’t 2014).
Moreover, “a total identity of interest among the participants is not required under New York
law. Rather, the privilege applies where an interlocking relationship' or a limited common
purpose' necessitates disclosure to certain parties.” GUS Consulting GMBH v. Chadbourne &
Parke LLP, 858 N.Y.S.2d 591, 593 (Sup. Ct. N.Y. Cnty. 2008) (internal citations omitted).

4

“The common interest privilege is an exception to the rule that the presence of a third
party will waive a claim that a communication is confidential. It requires that the communication
otherwise qualify for protection under the attorney-client privilege and that it be made for the
purpose of furthering a legal interest or strategy common to the parties asserting it.” San Diego
Gas & Elec. Co. v. Morgan Stanley Senior Funding, Inc., No. 150017/15, 2016 WL 634951, at
*1 (1st Dep’t Feb. 18, 2016).
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Importantly for purposes of this case, “[t]he joint defense privilege may apply as between
two individuals within a joint defense effort, regardless of the presence of an attorney.”
Millenium Health LLC v. Gerlach, 15-cv-7235 (WHP)(JLC), 2015 WL 9257444, at * 2
(S.D.N.Y. Dec. 18, 2015). “If information that is otherwise privileged is shared between parties
that have a common legal interest, the privilege is not forfeited even though no attorney either
creates or receives that communication. For example, if an attorney provides legal advice to a
client ... the client can repeat that advice to a co-defendant outside the presence of any attorney
without causing the privilege to be waived.” Gucci Am., Inc. v. Gucci, No. 07–CV–6820
(RMB)(JCF), 2008 WL 5251989, at *1 (S.D.N.Y. Dec. 15, 2008).
A. Maxwell and her attorneys were involved in a common interest agreement with
Epstein and his attorneys.
Beginning at least on December 30, 2014, Ms. Maxwell and her attorneys were engaged
in a common interest agreement with Mr. Epstein and his attorneys. On that date, Plaintiff filed
a pleading in the U.S. District Court for the Southern District of Florida falsely alleging that Ms.
Maxwell participated in sex crimes against Plaintiff and others and also falsely alleged that Ms.
Maxwell conspired with Mr. Jeffrey Epstein in sex crimes committed by him.5 By her pleading,
Plaintiff sought to join that Crime Victims’ Rights Act litigation pursuant to pursue a remedy:
force the Government to withdraw its non-prosecution agreement against Mr. Epstein so that she
could pursue charges against him and others, including Ms. Maxwell. Plaintiff’s sworn pleading
contained false statements about both Ms. Maxwell and Mr. Epstein.
Her pleading was unsuccessful: In April 2015, District Court Judge Marra struck the
portions of her pleading having to do with Ms. Maxwell and others, denied Plaintiff the ability to

5

Curiously, Plaintiff has not even provided this pleading which she references in
Complaint under her Rule 26(a)(1) obligations.
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join as a party to that case, and suppressed portions of her pleading from public access. Prior to
that, in January 2015, Ms. Maxwell and Epstein both shared a common legal interest in
defending themselves against Plaintiff’s false allegations. The fact that neither Ms. Maxwell nor
Epstein was a party to a litigation involving Plaintiff is immaterial to their shared legal interest.
Ambac, 998 N.Y.S.2d at 331. Likewise, that common shared interest extended not only to their
lawyers (Barden and Cohen for Maxwell; Weinstein and Dershowitz for Epstein), but also to Ms.
Maxwell’s agent, Ross Gow, who had issued the January 2, 2015, press statement.
B. Maxwell and Epstein’s attorneys communicated with one another pursuant to the
common interest agreement (Entry 16).
The attorneys orally engaged in to a common interest agreement and in reliance on that
agreement, shared documents, legal advice, impressions and strategies with one another to
facilitate their common goal of exposing Plaintiff’s false statements. Entry number 16 on the
privilege log reflects such communications between Plaintiff’s attorney, Philip Barden, and
Epstein’s attorney, Martin Weinberg on January 12-13, 2015. The emails’ subject lines read:
“Attorney Privileged Communication – subject to mutual interest privilege,” and the contents
include both attorneys’ mental impressions, references to evidence, litigation strategy decisions
and the like. Indeed, the emails would not be responsive to any request made by Plaintiff but for
the fact that Ms. Maxwell’s attorney forwarded the email chain to her and she forwarded it to
Epstein, as discussed more fully below.
C. Maxwell and Epstein shared their attorneys’ respective legal advice, strategies and
mental impressions pursuant to the common interest agreement (Entries 11-15).
Ms. Maxwell and Epstein forwarded to one another emails they had received from their
respective counsel containing counsel’s mental impressions, legal advice and litigation strategy.


Entry number 11 is an email from Ms. Maxwell forwarding to Epstein (without
comment) emails reflected in entries 12 and 13, that is, communications from her
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own attorney, Mr. Barden, to her (as to which Mr. Gow was copied on one, and
directed to Mr. Gow and copied to Ms. Maxwell as to the other). Mr. Barden
provided in emails at entries 12 and 13, legal advice to Ms. Maxwell.


Entry numbers 14 and 15 likewise reflect emails on January 11 and January 13
wherein (a) Epstein forwards to Ms. Maxwell a communication to and from his
attorney (Alan Dershowitz in that case); (b) Epstein forwards to Ms. Maxwell a
communication from his attorney (Martin Weinberg in that case) regarding
Weinberg’s communications with Barden, and (c) Ms. Maxwell forwards to
Epstein emails from her counsel, Mr. Barden, containing Mr. Barden’s legal
advice and mental impressions.

“If an attorney provides legal advice to a client ... the client can repeat that advice to a codefendant outside the presence of any attorney without causing the privilege to be waived.”
Gucci Am., 2008 WL 5251989, at *1; accord Millenium Health, 2015 WL 9257444, at * 2.
Pursuant to their common interest agreement, Ms. Maxwell and Mr. Epstein shared their
lawyers’ advice to one another via email and thus “outside the presence of any attorney,” without
causing their privilege to be waived.
Plaintiff’s Motion to Compel with Respect to entries 11-15 should therefore be denied.

D. Maxwell and Epstein exchanged documents pursuant to the common interest
agreement in order to obtain legal advice (Entries 6, 7 and 19).
Similarly, Ms. Maxwell engaged in communications with Mr. Epstein reflecting
exchanges of documents pursuant to the common interest agreement. As reflected at entries
numbered 6 and 7, Ms. Maxwell requests of Mr. Epstein a particular document and then send a
different document to Mr. Epstein (as well as his counsel, Mr. Dershowitz) of importance to their
common interest in disproving Plaintiff’s false allegations.
Similarly, in entry number 19 as pertains to the January 21 email, Ms. Maxwell
forwarded to Epstein a communication (entry number 18) received from her agent that was sent
to Barden for purposes of obtaining legal advice. In the same way that sharing one’s lawyer’s
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legal advice with a fellow member of the common interest agreement does not waive the
privilege, nor does the sharing of documents. Gucci, supra (“If information that is otherwise
privileged is shared between parties that have a common legal interest, the privilege is not
forfeited even though no attorney either creates or receives that communication.”).
E. Ms. Maxwell and Epstein shared information and advice to be forwarded to the
others’ attorney for purposes of legal advice (Entries 14, 19 and 20).
Entry numbers 14, 19 and 20 contain some emails between Ms. Maxwell and Mr. Epstein
which reflect the sharing of their respective opinions, recollections, requests for information and
advice. The purpose of these communications was to communicate information to be shared
with their respective counsel for purposes of seeking and receiving legal counsel. These
communications ought likewise to be privileged under the common interest agreement. “The
need to protect the free flow of information from client to attorney logically exists whenever
multiple clients share a common interest about a legal matter.” Shaeffler v. United States, 806
F.3d 34, 40 (2d. Cir. Nov. 10, 2015) (quoting United States v. Schwimmer, 892 F.2d 237 (2d
Cir.1989) (“While the privilege is generally waived by voluntary disclosure of the
communication to another party, the privilege is not waived by disclosure of communications to
a party that is engaged in a ‘common legal enterprise’ with the holder of the privilege.”).
Plaintiff’s Motion to Compel as pertains to entry numbers 14, 19 and 20 that reflect
communications between Ms. Maxwell and Epstein for purposes of sharing information with
their attorneys should be denied as well.
V.

Ms. Maxwell’s Privilege Log Is Sufficient
Finally, Plaintiff complains that Ms. Maxwell’s privilege log insufficiently describes the

“subject matter” of the communications. Plaintiff cites three cases from the Southern District of
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New York, describes them as “controlling precedent” and demands an in camera review of the
subject documents.
First, Ms. Maxwell’s privilege log satisfies the requirements of FRCP 26(c)(5) and Local
Rule 26.2(a)(2). Local Rule 26.2(a)(2)(A) governs “documents”6 and requires “(i) the type of
document, e.g., letter or memorandum; (ii) the general subject matter of the document; (iii) the
date of the document; and (iv) the author of the document, the addressees of the document, and
any other recipients and, where not apparent, the relationship of the author, addressees, and
recipients to each other.” Notably, the Local Rule exempts the requirements where “divulgence
of such information would cause disclosure of the allegedly privileged information.” To have
provided more detailed descriptions of the subject matter in this case would have revealed the
privileged information contained within the documents and therefore the general descriptions are
sufficient.
Second, this type of issue is ripe for conferral among the parties in advance of court
intervention. The three cases cited by Plaintiff are instructive. In Aurora Loan Servs., Inc. v.
Posner, Posner & Assocs., P.C., 499 F.Supp.2d 475, 479 (S.D.N.Y. 2007), the privilege log did
not indicate the nature of the privilege asserted nor the parties to the communications.
Nevertheless, the parties engaged in conferral, after which additional documents and an amended
privilege log were produced which still omitted key information. It was only then the magistrate
judge found that the privilege had been waived. In S.E.C. v. Yorkville Advisors, LLC, 300 F.R.D.
152, 155 (S.D.N.Y. 2014), the privilege logs failed to include the identities of the parties, as well
as the subjects of the communications. Over the course of nine months, the parties engaged in

6

Plaintiff erroneously cites to the requirements of Local Rule 26.2(a)(2)(B) which apply
to “oral communications,” not relevant here.
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several rounds of conferrals regarding the log, a pre-motion conference with the magistrate
during which he found the log inadequate, and only then the requesting party sought leave to file
a motion to compel.
Finally, in Chevron Corp v. Donziger, 2013 WL 4045326 (S.D.N.Y. 2013), the court held
that, while the document descriptions were insufficient, the log nevertheless contained the
authors, recipients, dates and specified a privilege and so the proper remedy was to afford the
withholding party the “opportunity to supplement his privilege log with descriptions of
communications adequate to allow [his opponent] to assess whether the privilege is properly
asserted.” Id at *3. Moreover, the complaint about the privilege log in that case arose after
several rounds of motions to compel over the course of months.
Ms. Maxwell’s privilege log complies with the Federal and Local Rules, any omitted
information from the descriptions would have revealed the privileged information, and Plaintiff
utterly failed to confer regarding any purported deficiencies. There is no ground for either
finding a waiver of privilege or conducting an in camera review under these circumstances.

CONCLUSION
For the foregoing reasons, Ms. Maxwell requests that Plaintiff’s Motion to Compel
Production of Documents Subject to Improper Claim of Privileges be denied. To the extent the
Court is inclined to disallow Ms. Maxwell’s assertion of attorney-client privilege with respect to
communications with British solicitor, Mr. Philip Barden, Ms. Maxwell requests an Order
permitting two weeks additional time to secure affidavits and other materials pertinent to British
law concerning attorney-client privilege, including its protection for agents of the client.
Alternatively, Ms. Maxwell requests the Court to hold the Motion in abeyance until such
time as the parties have actually met and conferred regarding the Motion’s contents.
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Dated: March 7, 2016.
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/s/ Laura A. Menninger
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HADDON, MORGAN AND FOREMAN, P.C.
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...............................................
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DECLARATION OF LAURA A. MENNINGER
IN SUPPORT OF DEFENDANT’S RESPONSE TO
PLAINTIFF’S MOTION TO COMPEL PRODUCTION
OF DOCUMENTS SUBJECT TO IMPROPER PRIVILEGE
I, Laura A. Menninger, declare as follows:
1.

I am an attorney at law duly licensed in the State of New York and admitted to

practice in the United States District Court for the Southern District of New York. I am a
member of the law firm Haddon, Morgan and Foreman. P.C., counsel of record for Defendant
Ghislaine Maxwell (“Maxwell”) in this action. I respectfully submit this declaration in support
of Maxwell’s Response to Plaintiff’s Motion to Compel the Production of Documents Subject to
Improper Privilege.
2.

Attached as Exhibit A is a true and correct copy of the statement dated January 2,

2015, issued by Ross Gow on behalf of Ghislaine Maxwell.
3.

Attached as Exhibit B is a true and correct copy of the attorney profile for Brett

D. Jaffe of Alston & Bird, formerly of Cohen & Gresser, LLP.

4.

Attached as Exhibit C is a true and correct copy of the attorney profile for Mark

S. Cohen of Cohen & Gresser, LLP.
5.

Attached as Exhibit D is a true and correct copy of the profile for Philip Barden of

Devonshires Solicitors.
6.

Attached as Exhibit E is a true and correct copy of Affidavit of Ghislaine

Maxwell and two pertinent exhibits.
I declare under penalty of perjury that the foregoing is true and correct. Executed on
March 7, 2016 in Denver, Colorado.

By: /s/ Laura A. Menninger
Laura A. Menninger
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INTRODUCTION
Plaintiff’s response to a routine request for a plain vanilla protective order is both
disturbing and revealing. It is disturbing because Plaintiff incorrectly and disingenuously
attempts to re-cast the history of discovery issues in this case to support her equally disingenuous
“non-protective” order. Revealing, because the “non-protective” order proposed by Plaintiff
exposes her true motives: First, her continued desire to use this Court and the discovery process
to promote her fantastical story to the media; second, her tactical plan to bully potential
witnesses into silence by inappropriate threat of criminal prosecution. The Court should reject
the “non-protective” order proposed by Plaintiff and enter the reasonable, and enforceable, order
submitted by Ms. Maxwell.
The True Facts
Plaintiff, on February 4, 5 and 12, 2016, unilaterally and without conferral noticed a
number of depositions in Florida and New York to occur shortly after the notices were served. It
would have been obvious to any experienced trial lawyer that it was unlikely, given the short
time frame, lack of notice, and significant travel, that opposing counsel would not be available
on dates chosen without conferral in contravention of this Court’s Local Rule 26.4. Not
surprisingly, Counsel for Ms. Maxwell was unavailable on the dates unilaterally selected by
Plaintiff.
Counsel for Ms. Maxwell attempted to have a professional conversation about an orderly
discovery plan and, contemporaneously with that request, on February 12, suggested that the
parties present a stipulated motion for protective order to the Court. Counsel for Ms. Maxwell
received no response to this request and, accordingly, on February 20, sent a draft of a protective
order to Plaintiff. This draft was, at first, ignored. When pressed, Plaintiff provided a revised
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protective order that contains traps and loopholes rendering it meaningless. Thus, Ms. Maxwell
was forced to file her request for a protective order with the Court.
Ms. Maxwell has a real need for a protective order in this case. Plaintiff and her counsel
have made numerous statements to the media about Ms. Maxwell and others. Plaintiff, in this
matter, has repeatedly attached transcripts from unrelated matters, news articles about public
figures, material obtained from government investigations, and discovery obtained in other cases
to her hyperbolic pleadings. These attachments appear to be directed at the media as they have
no real relation to any issues before the Court. The attachments are simply a mechanism to make
information available to the media in the hope of generating publicity. Likewise, and in
contravention of this Court’s Practice Standards 1(A), Plaintiff attaches correspondence between
counsel while misrepresenting the facts relating to those communications.
The Law
Under Rule 26(c) of the Federal Rules of Civil Procedure any party may move the court,
for good cause shown, for a protective order regarding pretrial discovery “which justice requires
to protect a party or person from annoyance, embarrassment, oppression or undue burden or
expense.” Fed. R.Civ.P. 26(c). “Although the Rule contains no specific reference to privacy or to
other rights or interests that may be implicated, such matters are implicit in the broad purpose
and language of the Rule.” Seattle Times Company v. Rhinehart, 467 U.S. 20, 35 (1984).
Confidentiality orders are intended “to ‘secure the just, speedy, and inexpensive
determination’ of civil disputes by encouraging full disclosure of all evidence that might
conceivably be relevant.” Martindell v. Int’l Tel. & Tel. Corp., 594 F.2d 291, 295 (2d Cir. 1979).
Unless protective orders are “fully and fairly enforceable,” persons relying upon such orders will
be inhibited from providing essential testimony and information in civil litigation, “thus
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undermining a procedural system that has been successfully developed over the years for
disposition of civil differences.” Id.

ARGUMENT
I.

PLAINTIFF’S PROPOSED ORDER IS INADEQUATE AND CONTRARY
TO FED. R. CIV. P. 26
A.

The Proposed Opening Paragraph and the Purposes and Limitations
Paragraph are Based on False Premises

The “Opening Paragraph” of Plaintiff’s proposed protective order falsely claims that she
is a victim, other witnesses are victims, and Ms. Maxwell is a perpetrator. Thus, according to
Plaintiff, the language of a standard, neutral, protective order must be changed to accommodate
only those claiming to be victims and not those falsely accused. Plaintiff cites no authority for
this proposal which is inapposite to Fed. R. Civ. P. 26 and the law of this Circuit. It is a regular
practice for courts to include language in protective orders that protect the interests of parties and
witnesses who may be accused of crimes. See, e.g., Martindell, supra; United States v. Parcels
of Land, 903 F.2d 36, 43 (1st Cir. 1990) (acknowledging that the district court had entered a
protective order prohibiting the use of the claimant's “deposition transcript, interrogatory
answers and affidavit in any criminal proceeding brought against him by the United States
Attorney for the District of Massachusetts,” with certain exceptions); Securities and Exchange
Commission v. Gilbert, 79 F.R.D. 683, 687 (S.D.N.Y. 1978) (ordering the SEC “not to furnish
the U.S. Attorney specially with any information procured in the course of discovery in this
case”). Protective orders can also serve as “an accommodation to defendants that are entitled to
assert their Fifth Amendment rights in a civil lawsuit involving the government.” United States v.
Hines, 110 A.F.T.R.2d 2012-6363, 2012 WL 5182910, at *4 (E.D.N.Y. Oct. 17, 2012). The
Eastern District of New York discussed “the intersection of a court's power to issue a protective
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order prohibiting the use of discovery obtained in a civil litigation in other proceedings, and a
party's constitutional right to assert the Fifth Amendment privilege ….” Id. at *3. The court held,
in part, that the magistrate judge had not erred by issuing a protective order “despite the potential
burden it may place on the government's ability to bring parallel civil and criminal proceedings
….” Id. at *7.
Plaintiff quibbles with the language describing the information to be protected, claiming
that it is “overbroad.” This language, however, is not Defendant’s creation, it is taken almost
verbatim from Fed. R. Civ. P. 26(c)(1) which states: “The court may, for good cause, issue an
order to protect a party or person from annoyance, embarrassment, oppression, or undue burden
or expense….”
Plaintiff proposes a Purposes and Limitations revision to include a “good faith”
certification. Counsel for Ms. Maxwell understand their professional obligations under the Rules
of Civil Procedure and the Rules of Professional Conduct. They have and will act pursuant to
those rules. No such provision is needed to regulate the conduct of Ms. Maxwell’s lawyers.

B.

The Proposed Changes to Paragraph 3 are Unnecessary

Plaintiff takes exception to the use of the word “implicates” and substitutes “covered by”
and then proceeds to provide her own definition of “covered by” which cannot be found in any
dictionary. In fact, use of the colloquial phrase “covered by” is imprecise and subject to many
interpretations as the word “covered” has, depending on the dictionary, 13 to 14 definitions
including defining a sexual act between horses. See, e.g. “Cover,” Merriam-Webster Online
Dictionary, 2015 ed., available at www.merriam-webster.com/dictionary/cover (last accessed
March 9, 2016); see also “Cover,” Cambridge Dictionaries Online, 2016 ed., available at
dictionary.cambridge.org/us/dictionary/English/cover (last accessed March 9, 2016). Implicates,
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on the other hand, is easily understood and means: to involve as a consequence, corollary, or
natural inference.

“Implicate,” Merriam-Webster Online Dictionary, 2015 ed.

Plaintiff wants to add the phrase “or any non-party that was subject to sexual abuse.”
The obvious question raised by this proposal is: According to whom? Will the parties be able to
challenge the claim of the non-party that the individual was “subject to sexual abuse.” The
protective order proposed by Ms. Maxwell covers this problem by allowing either party to
designate information as confidential. Under Ms. Maxwell’s proposal if the Plaintiff wanted to
designate the information of a non-party as confidential she could, without any “sexual abuse”
qualifier.

C.

The Proposed Changes to Paragraph 4 Gut the Protective Order

Paragraph 4 provides: “Confidential information shall not be disclosed or used for any
purpose except the preparation and trial of this case.” Plaintiff suggests adding: “and any related
matter, including but not limited to, investigations by law enforcement.” The use of the slippery
phrase “and any related matter, including but not limited to” makes any order meaningless. With
this language Plaintiff would be free to claim anything is a “related matter” and disseminate
confidential information to anyone.
As discussed above, protection from government investigations is a valid and “vital
function” of a protective order under F.R.C.P. 26(c). Martindell, supra, at 295. Given that the
allegations relating to Plaintiff’s claims, depending on the version, occurred over a decade ago,
the likelihood of any prosecution related to Plaintiff, as an alleged victim, appears unlikely.
However, Plaintiff seems to want the specter of some theoretical prosecution to hang over this
case as a scare tactic. A witness adverse to Plaintiff would be reluctant to testify and may be
bullied into asserting a Fifth Amendment privilege to avoid the potential of information being
forwarded to a prosecutor by the Plaintiff or her lawyers.

5

D.

The Proposed Changes to Paragraph 5 Make the Order Unenforceable

Plaintiff proposes to dilute the enforceability of the order by adding the following to the
list of people who can lawfully possess the information: “(h) any person (1) who authored or
received the particular Protected Material; (2) who has or had at any point in time access to the
Protected Material outside of the context of this action; or (3) for which there is a good faith
basis to conclude that the individual has earlier received or seen such Protected Material; and (j)
any other person by written agreement of the parties or by Order of a Court of competent
jurisdiction.”
Proposed subjection (h)(1) seems to apply to anyone who is the recipient of the Protected
Material. Thus, an email or postage stamp renders the order meaningless. Plaintiff’s (h)(2)
makes it virtually impossible for an aggrieved party to enforce the order because the person in
possession of the Protected Material simply has to claim that they, at any point in time, “had
access to” the Protected Material. “Access to” is a very broad term. A burglar has “access to”
an unprotected house. A hacker has “access to” an unprotected computer. Simply because
someone has “access to” something does not confer the right to have it. And, it would be time
consuming, expensive, and likely futile to attempt to prove when someone did, or did not, have
“access to” the material.
Subsection (h)(3) further muddies Plaintiff’s murky swamp of disclosure. If Plaintiff or
her lawyers have a “good faith basis to conclude” that someone has either “received” (and
apparently not looked at) or “seen” (which would imply receipt followed by viewing) Plaintiff or
her lawyers can disseminate Protected Material to that person. Seemingly, if either Plaintiff or
her lawyers are tricked by someone in the press or otherwise and have a “good faith” but
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mistaken “basis to conclude” that the reporter has at some time “received” or “seen” the material
they are free from sanctions.

E.

Adopting the Proposed Changes to Paragraph 11 Would Make the
Disclosure Process Cumbersome and Unpredictable

As originally proposed, paragraph 11 provides for a very straightforward and predictable
process: a party designates information that she deems confidential as such; the other party can
object, in writing, to the designation. If the parties can resolve the disagreement within 10 days
it is resolved without Court intervention. If not, it is incumbent on the objecting party to file a
motion asking for the Court’s assistance in resolving the matter.
Plaintiff’s proposal, however, allows an unlimited amount of time to object to a
confidentiality designation. Invariably, this will lead to some attempt to game the process by
delaying the objection process. Moreover, if something is designated as confidential and the
parties rely on that designation it would be inappropriate to then, potentially months after the
fact, litigate the designation. This proposal results in sloppy work and an unreliable process. In
addition, Plaintiff in her proposed paragraph 11 has injected a new category of designation,
“highly confidential-attorneys’ eyes only.” It is unclear why this designation would apply in this
case and this designation, if appropriate, should be subject to a different, more individualized
process. And, the “highly confidential” documents are not referenced in paragraph 12.
Presumably these types of documents would be destroyed at the conclusion of the case.

F.

Proposed Paragraph 13 Adds Another Layer of Unnecessary
Uncertainty

Ms. Maxwell’s proposed protective order does not limit any party’s ability to restrict
documents. Accordingly, should Plaintiff or Ms. Maxwell believe that a non-party’s deposition
contains confidential information either party is free to designate it as such. If neither of the
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parties believed that the information should be afforded confidential treatment it makes no sense
for a non-party to, apparently at any time, request confidential treatment. If a non-party has a
particular interest that is inconsistent with that of the parties they are free to request a separate
protective order that addresses that concern.

G.

Proposed Paragraph 14 Should Be Subject to a Reasonable Time
Limitation

Ms. Maxwell does not object to the addition of a provision that allows either party to
claw back documents inadvertently not designated as Confidential. However, without any
restriction as to the time each party has to exercise this right, the burden on the receiving party of
“undertaking best efforts to retrieve all previously distributed copies from any recipients now
ineligible to access the Protected Material” can become unreasonably onerous. Ms. Maxwell
thus proposes that paragraph 14 be modified to require that the producing party be given a
reasonable time, not to exceed thirty days, to claw back any inadvertently undesignated
document.

H.

Paragraph 15 Fails for the Same Reasons as Paragraph 5

Paragraph 15 is a restatement of Plaintiff’s proposed changes to paragraph 5 and fails for
the same reasons.

CONCLUSION
The Orders of a United States District Court Judge should be understandable and
enforceable. The language proposed by Plaintiff renders the Protection Order neither. The
Protective Order offered by Ms. Maxwell is neutral, understandable, and enforceable. It is the
type of order routinely entered in U.S. District Courts and should be entered in this case.

8

Dated: March 9, 2016
Respectfully submitted,

/s/ Laura A. Menninger
Laura A. Menninger (LM-1374)
HADDON, MORGAN AND FOREMAN, P.C.
150 East 10th Avenue
Denver, CO 80203
Phone: 303.831.7364
Fax:
303.832.2628
lmenninger@hmflaw.com
Attorney for Ghislaine Maxwell

CERTIFICATE OF SERVICE
I certify that on March 9, 2016, I electronically served this DEFENDANT’S REPLY IN
FURTHER SUPPORT OF MOTION FOR PROTECTIVE ORDER via ECF on the following:
Sigrid S. McCawley
BOIES, SCHILLER & FLEXNER, LLP
401 East Las Olas Boulevard, Ste. 1200
Ft. Lauderdale, FL 33301
smccawley@bsfllp.com
/s/ Nicole Simmons
Nicole Simmons
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Plaintiff Virginia L. Giuffre, respectfully submits this Reply in Response to Defendant’s
Supplemental Response to Plaintiff’s Motion to Compel the Production of Documents Subject to
Improper Objections [D.E. 45]. For the reasons set forth below, this Court should grant Ms.
Giuffre’s Motion to Compel in its entirety.
I.

PRELIMINARY STATEMENT1
After sitting on Ms. Giuffre’s First Request for Production for four months, Defendant

only produced two documents. Defendant acknowledges that she has other responsive
documents, but she is withholding them from production.2
Flight logs demonstrate the incredibly close relationship between Defendant and
convicted pedophile Jeffrey Epstein during the time they were abusing Ms. Giuffre and, then,
other minors: Defendant flew on Jeffrey Epstein’s private plane no less than 360 times, and over
20 times with Ms. Giuffre when Ms. Giuffre was a minor child.3 Message pads from Law
Enforcement’s trash pull of Jeffrey Epstein’s Palm Beach mansion show Maxwell in regular
contact with him, including Defendant arranging for Epstein to meet with underage girls. This
evidence alone rebuts Defendant’s specious objections that seeking documents relating to
Defendant’s trafficking of other underage girls is merely a “fishing expedition.” Indeed, over
thirty underage girls were recruited for Epstein’s sex abuse, most of which were recruited after

1

Ms. Giuffre views Defendant’s “Supplemental Responses” (D.E. 45 and 46) as impermissible sur-replies.
Defendant already filed a Response, and her “supplemental” responses were filed after Ms. Giuffre filed her Reply
to Defendant’s Response. See In re A2P SMS Antitrust Litig., 972 F. Supp. 2d 465, 500 (S.D.N.Y. 2013) (striking
sur-reply because it does not respond to “new issues which are material to the disposition of the question before the
[C]ourt,”); Anwar v. Fairfield Greenwich Ltd., 982 F. Supp. 2d 260, 263 (S.D.N.Y. 2013) (“the Court notes that
Plaintiffs' letter is a sur-reply filed without permission of the Court and does not identify new controlling law, and
therefore will not be considered.”). To the extent that this Court has not yet made a sua sponte ruling to strike them
from the docket to date, Ms. Giuffre hereby files her reply briefs within the time allotted under the Local Rules.
2
She is also adamantly refusing to sit for her deposition. Most recently, Defendant is attempting to hold hostage Ms.
Giuffre’s effort to take Defendant’s deposition by refusing to agree on a basic privilege log production parameters
unless Ms. Giuffre agrees to cancel the most critical deposition in this case – that of the Defendant.
3
These numbers are based only upon the partial and incomplete flight logs available to Ms. Giuffre at this time.

1

Ms. Giuffre escaped.4 Therefore, discovery requests concerning Defendant’s continued
trafficking of minors, and continued contact with her co-conspirators (including payments from
Epstein), are relevant and discoverable.
II.

ARGUMENT
A.

Ms. Giuffre’s Relevant Period Is Appropriate
1.

Defendant is Taking a Disingenuous Position Regarding Her Objections to
Plaintiff’s Time Period

Defendant argues that, “[g]iven the nature of her claim, the time period chosen by the
Plaintiff [17 years] is grossly overbroad.” (See D.E. 45 at 3.)5. However, Defendant’s own
document requests belie this contention. Defendant requested documents from an even greater
period of time, and many requests have no date restrictions (“NDR”) whatsoever:
Defendant’s Requests:
Request
No. 1
No. 2
No. 3
No. 4
No. 5
No. 6
No. 7
No. 8
No.
No. 10

Years
18
18
NDR
NDR
18
NDR
4
4
18
N/A

Request
No.11
No. 12
No. 13
No. 14
No. 15
No. 16
No. 17
No. 18
No. 19
No. 20

Years
N/A
18
4
18
18
6
18
16
NDR
NDR

Request
No. 21
No. 22
No. 23
No. 24
No. 25
No. 26
No. 27
No. 28
No. 29
No. 30

Years
5
16
16
14
NDR
NDR
NDR
NDR
NDR
NDR

Request
No. 31
No. 32
No. 33
No. 34
No. 35
No. 36
No. 37

Years
NDR
NDR
NDR
NDR
18
NDR
NDR

For example, Defendant’s Request No. 26 seeking “All Documents concerning any
prescription drugs taken by You,” has no date restrictions. Defendant, therefore, must believe
that every prescription drug Ms. Giuffre has taken - from infancy - will likely be helpful to prove

4

See Declaration of Sigrid McCawley (“McCawley Decl.”) at Exhibit 1, Palm Beach Police Report.
Defendant disregarded Ms. Giuffre’s requested date range of 1999 to the present and unilaterally limited her
production to the years 1999 – 2002 and for one month from December 31, 2014 to January 31, 2015.
5

2

or disprove the claim in this case.6 Defendant cannot hold the position that documents relevant
to the claim in this case arise solely from a self-serving fraction of the requested date range if
collected from her, while concomitantly holding the position that documents from an even larger
date rage are relevant when collecting from Ms. Giuffre. With her briefing in one hand, and her
requests for production in the other, Defendant is engaging in double-speak. Accordingly, this
Court cannot take Defendant’s argument regarding the Relevant Period at face value, and should
reject it.
2.

Ms. Giuffre’s Post-2002 Discovery Requests Are Narrowly Tailored To
Seek Specific, Relevant Evidence Of Defendant’s Continued Involvement
In Jeffrey Epstein’s Underage Sex Trafficking

As articulated in Ms. Giuffre’s moving brief and her consolidated reply (D.E. 35, and
43), Ms. Giuffre has shown the relevance of her narrowly-tailored requests seeking certain
documents from the period of time after Ms. Giuffre escaped Defendant’s abuse. To recount,
Defendant continued to recruit underage girls for sex with convicted sex offender Jeffrey Epstein
after Ms. Giuffre escaped.7 This fact is established by documentary evidence, sworn testimony,
and other statements by third parties. Indeed, flight logs show Defendant traveling on the
convicted sex offender’s plane up to at least 2005; and police reports in the Palm Beach
investigation reveal the abuse occurred into the mid-2000s.8 In addition, message pads from law
enforcement trash pulls from Jeffrey Epstein’s home show that Defendant arranged to have
underage girls come over for “training.”9

6

Despite issuing multiple requests like the one quoted above, Defendant’s “Supplemental Response” brief
complains of a “fishing expedition” by Ms. Giuffre seven times.
7
Indeed, over thirty underage girls were recruited for Epstein’s sex abuse. See McCawley Decl. at Exhibit 1.
8
See McCawley Decl. at Exhibit 2, Flight Logs from Jeffrey Epstein’s private plane and Exhibit 1, Palm Beach
Police Report.
9
See McCawley Decl. at Exhibit 3, Message Pads from Law Enforcement trash pulls of Jeffrey Epstein’s Palm
Beach home.

3

Documents showing Defendant recruiting underage girls from that time period are
relevant because they help establish Ms. Giuffre’s contention that Defendant recruited her while
she was underage. Again, over thirty underage girls were recruited for Epstein’s sex abuse in
Florida alone, most of which were recruited after Ms. Giuffre escaped.10 Such documents would
show a pattern and practice of Defendant’s behavior and also show Defendant’s role within
Jeffrey Epstein’s criminal enterprise. That Ms. Giuffre was in Australia while Defendant
continued her illegal activities does not lessen the weight of that evidence.11 To the contrary, the
fact that Defendant and Jeffrey Epstein recruited other girls for abuse gives more weight to Ms.
Giuffre’s allegations.
Furthermore, for the period after Epstein was indicted for sex crimes against children,
documents showing Defendant’s continued communications with Epstein and his associates,
documents showing receipt of payments from Epstein, and documents showing her attempts to
cover up her wrongful sexual abuse of minors are relevant.
There are already materials implicating Defendant’s post-2008 involvement with Epstein
and the related cover-up. For example, Defendant dodged a deposition in 2009 to avoid
answering questions about the abuse of Ms. Giuffre and others.12 Additionally, since 2005, when
the investigation started, to the present, Defendant has been engaged in a joint defense agreement
with Jeffrey Epstein.13 And, Defendant has continued to communicate with convicted sex
offender Jeffrey Epstein, at least, through 2015, when she made her defamatory statement.14

10

See McCawley Decl. at Exhibit 1.
“If it be that defendant has violated the provisions of law, and continues so to do, there is no good reason why the
plaintiff may not produce evidence of defendant's continuing wrongful conduct.” Civil Aeronautics Bd. of Civil
Aeronautics Auth. v. Canadian Colonial Airways, 41 F. Supp. 1006, 1008 (S.D.N.Y. 1940).
12
See McCawley Decl. at Exhibit 4, Notice of Deposition of Ghislaine Maxwell, Subpoena and Cancellation
Payment Notice, and January 13, 2015 Daily Mail Article.
13
See McCawley Decl. at Exhibit 5, January 12, 2016 Deposition Transcript of Alan Dershowitz at 527; see also
March 7, 2016 Affidavit of Ghislaine Maxwell, attached at Exhibit E to D.E.47-5.
14
This is evidenced by Defendant’s privilege log, McCawley Decl. at Exhibit 6.
11
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Documents evidencing these acts and occurrences after Epstein’s indictment show her continued
involvement in the conspiracy.
Defendant states that “this lawsuit presents one relatively simple question: is Plaintiff’s
claim that she was sexually abused by Jeffrey Epstein between 1999 and 2002 ‘with the
assistance and participation of’ Ms. Maxwell true?” (D.E. 45 at 1). She cannot claim that
evidence of her involvement in Jeffrey Epstein’s abuse of other girls, after 2002, does not tend to
prove the allegations that Defendant was involved in the abuse of Ms. Giuffre.15 In short,
evidence of Defendant trafficking other girls, and evidence of Defendant covering up the abuse
after the fact, is relevant to proving that she was involved in the abuse and trafficking of Ms.
Giuffre. Defendant has admitted she has responsive documents for this period. Therefore, this
Court should direct that she produce them.
B.

Defendant’s Objections Are Improper

Defendant’s argument against Ms. Giuffre’s use of the phrase “all documents” or
“relating to” is disingenuous because she uses those phrases in her requests to Ms. Giuffre.
Defendant argues that the terms, “all documents” and “relate,” are too broad to be employed in
Requests for Production, thus making all of Ms. Giuffre’s requests “fatally flawed.” At the same
time she makes this argument, Defendant has propounded 37 requests for production on Ms.
Giuffre. Twenty-five of them seek “all documents” or “any documents.” Twenty of them seek
documents “relat[ing] to” or “reflecting” various topics. Only 8 of her 37 requests are free of
these “obtuse” terms that she claims are “fatal defect[s].” Presumably, Defendant is neither
conceding that the majority of her Requests for Production are “fatally flawed,” nor is she

15

Accordingly, Defendant’s objections to Request Nos. 21, 22, 23, 24, and 27 are improper.

5

withdrawing the 29 of them. Accordingly, Ms. Giuffre respectfully requests the Court reject this
argument.16
C.

Defendant’s Specific Objections Are Inappropriate
1.

Request No. 1: All documents relating to communications with Jeffrey
Epstein from 1999-Present.
Request No. 10: All documents relating to payments made from Jeffrey
Epstein or any related entity to you from 1999-present, including
payments for work performed, gifts, real estate purchases, living expenses,
and payments to your charitable endeavors including the TerraMar
Project.
Request No. 11: All documents relating to or describing any work you
performed with Jeffrey Epstein, or any affiliated entity from 1999-Present.

Jeffrey Epstein’s message pads, pulled from trash by law enforcement, show that
Defendant arranged for a minor child to come over to Jeffrey Epstein’s house for “training”.17
The Palm Beach Police Department collected these incriminating message pads from Epstein’s
home. A member of Jeffrey Epstein’s household staff, Juan Alessi, testified under oath that
Defendant lived with Epstein, and ran his household.18 These are just some examples of
evidence showing that Defendant was employed by convicted sex offender Jeffrey Epstein to
traffic minor children for him.
Despite this evidence, Defendant claims that discovery requests seeking evidence of work
she performed for Epstein, the payments she received from Epstein,19 and the communications
she had with and about Epstein, constitutes a “fishing expedition.” (D.E. 45 at 6.) These
requests are not merely “reasonably calculated” to lead to the discovery of admissible evidence,
16

In discovery disputes, “[w]hat is good for the goose is good for the gander.” In re 650 Fifth Ave., No. 08 CIV.
10934 KBF, 2013 WL 1870090, at *3 (S.D.N.Y. Apr. 24, 2013) (requiring that the government produce a privilege
log in order to persist in its allegations that the defendants’ privilege logs are inadequate).
17
See McCawley Decl. at Exhibit 3, Message Pads from Jeffrey Epstein’s house.
18
See McCawley Decl. at Exhibit 7, Deposition Transcript of Juan Alessi.
19
Indeed, substantial payments received from Epstein at key times during the Government investigation can show if
he paid her in exchange for her silence. Evidence of Epstein (or Epstein’s attorney, see McCawley Decl. at Exhibit
8, February 2, 2015 Page Six Article) paying for her New York home (recently listed at $19M), and evidence of
Epstein’s continued payments throughout the Relevant Period, are also indicative of Maxwell’s ongoing
involvement with Epstein.
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but they zero-in on exactly the type of admissible evidence that would directly support Ms.
Giuffre’s claim of being sexually abused.
Defendant argues she should not have to produce communications related to Jeffrey
Epstein and “rice pudding.” Ms. Giuffre disagrees. Communications revealing Defendant’s
frequent and constant contact with Epstein, particularly regarding the minutia of his life, shows
the depth of her access to, and involvement with, Epstein. Indeed, frequent communications
showing how Defendant was the intimate caretaker of Epstein’s private life - from rice pudding
recipes to his predilection for underage girls - reveal her role as a participant in the trafficking
and, importantly, thoroughly refute any affirmative defense she might make that she was
unaware of the abuse.
2.

Request No. 3: All Documents Relating To Communications With
Andrew Albert Christian Edward, Duke Of York (A.K.A Prince Andrew)
From 1999-Present.

Ms. Giuffre has alleged that Defendant trafficked Ms. Giuffre to Andrew while she was a
minor child. Ms. Giuffre has a photograph of Andrew’s arm around her bare waist in the
presence of Defendant, in Defendant’s London apartment, while Ms. Giuffre was under age.
Defendant has never answered the question: what was this child doing in her London townhouse
with them? Another witness has supplied some of the details on Ms. Giuffre’s trafficking to
Andrew. Johanna Sjoberg reported that “Virginia, another girl there, sat on a chair and had the
puppet on her lap. Andrew sat on another chair, I sat on his lap and he put his hand on my
breast. Ghislaine puppet’s hand on Virginia’s breast, then Andrew put his hand on mine . . .”.20
Accordingly, communications with Andrew are relevant, and they would likely show
Defendant’s arrangements to traffic Ms. Giuffre to him, and possibly the trafficking of other girls
to him.
20

See McCawley Decl. at Exhibit 9, September 23, 2007 Red Ice Creations Article.

7

3.

Request No. 6: All Documents Relating To Communications With Any
Of The Following Individuals From 1999 -The Present: Emmy Taylor,
Sarah Kellen, Eva Dubin, Glen Dubin, Jean Luc Brunel, And Nadia
Marcinkova

Both Sarah Kellen and Nadia Marcinkova asserted their Fifth Amendment privilege when
asked under oath about Defendant’s involvement in trafficking underage girls.21 For example,
co-conspirator Nadia Marcinkova testified:
Q. Isn’t it true that yourself, Ghislaine Maxwell and Sarah Kellen had access to a master
of list of underage minor females names and phone numbers so they could be called for
the purpose of coming to Jeffrey Epstein’s house to be sexually molested? . . .
A. Fifth.. . .
Q. And also typical of Ghislaine Maxwell and Jeffrey Epstein to prostitute or pimp out
underage minors to friends? . . .
A. Fifth.22
Co-conspirator Jean Luc Brunel left a note for Epstein on a message pad saying he had a
sixteen-year-old girl who could “teach Russian” to Epstein for “free.”23 Finally, Emmy Taylor,
is photographed with Maxwell and Jeffrey Epstein on a trip to Europe with Ms. Giuffre when she
was a minor, and the Dubins are on flight logs with Defendant and Epstein.24 Therefore, the
communications with these individuals are relevant, and show the sexual trafficking.
4.

Request No. 37: All Documents Reflecting Communications You Have
Had With Bill Or Hillary Clinton (Or Persons Acting On Their Behalf),
Including All Communications

Defendant has a history of avoiding deposition in relation to sex abuse claims. In 2009,
Maxwell’s deposition was sought in connection with various sexual abuse allegations. Maxwell
avoided her deposition, claiming her mother was ill, so she would be traveling outside the
country with no plans of returning. Despite this claim to avoid her deposition, she was
21

Contrary to Defendant’s claims, Sarah Kellen did not assert her Fifth Amendment rights in response to every
question in her deposition. See McCawley Decl. at Exhibit 11, March 24, 2010 Deposition Transcript of Sarah
Kellen.
22
See McCawley Decl. at Exhibit 10, April 13, 2010 Deposition Transcript of Nadia Marcinkova at 34 and 48.
23
See McCawley Decl. at Exhibit 10, April 13, 2010 Deposition Transcript of Nadia Marcinkova.
24
See McCawley Decl. at Exhibit 12, Picture taken by Ms. Giuffre of Defendant Maxwell, Jeffrey Epstein, and
Emmy Taylor while she is in Europe. See also McCawley Decl. at Exhibit 2, Flight logs.
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photographed shortly thereafter in the United States at Chelsea Clinton’s wedding in Rhinebeck,
New York.25 Most recently, when Ms. Giuffre attempted to meet and confer on the procedure
for the production of her privilege log, Defendant refused to reach any agreement relating to the
procedural issue unless Ms. Giuffre would cancel the Defendant’s deposition.
Further, other communications Defendant has had with the Clintons about Ms. Giuffre or
the allegations in this case are also highly relevant, particularly given that former President
Clinton travelled with Defendant, Jeffrey Epstein and others on Jeffrey Epstein’s plane a number
of times, including a trip to Thailand. Maxwell admits that she has documents responsive to this
request, and this Court should require her to produce them.
5.

Request No. 7: All Video Tapes, Audio Tapes, Photographs Or Other
Print Or Electronic Media Relating To Females Under The Age Of 18
From The Period Of 1999-Present.
Request No. 15: All video tapes, audio tapes, photographs or any other
print or electronic media taken at a time when you were in Jeffrey
Epstein’s company or inside any of his residences or aircraft.

Regarding Request No. 7, Alfredo Rodriguez, Epstein’s former house manager, testified
that Defendant kept naked pictures of girls on her computer.26 As explained in her moving brief,
Ms. Giuffre is not seeking mainstream, legally available depictions of minors. She is seeking the
photos described by Mr. Rodriguez and any other (non-family) under-age girls, including Ms.
Giuffre, photographed or otherwise recorded by Defendant. Regarding Request No. 15, media
depicting individuals in Epstein’s company or inside his residences or aircraft are relevant to Ms.
Giuffre’s claims that she was trafficked to others.

25

See McCawley Decl. at Exhibit 4, Maxwell Deposition Notice; Subpoena and Cancellation Payment Notice, and
January 13, 2015 Daily Mail Article with photograph.
26
See McCawley Decl. at Exhibit 13, Deposition Transcripts of Alfredo Rodriguez.
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6.

Request No. 17: All Documents Relating To Communications With You
And Ross Gow From 2005 – Present.

Defendant’s defamatory statements to the press were issued by Ross Gow, and it is the
genesis of this action. Accordingly, requests seeking Defendant’s communications with Gow are
reasonably calculated to lead to admissible evidence. Additionally, Ms. Giuffre only seeks
documents from Ross Gow from 2005 - present, because Defendant had not been publically
implicated in an underage sex trafficking ring prior to 2005. Therefore, any other
communications with Mr. Gow prior to that time are irrelevant.
7.

Request No. 8: All Documents Relating To Your Travel From The Period
Of 1999- Present, Including But Not Limited To, Any Travel On Jeffrey
Epstein’s Planes, Commercial Flights, Helicopters, Passport Records,
Records Indicating Passengers Traveling With You, Hotel Records, And
Credit Card Receipts.
Request No. 33: All Travel Records Between 1999 And The Present
Reflecting Your Presence In: (A) Palm Beach Florida Or Immediately
Surrounding Areas; (B) 9 E. 71st Street, New York , NY 10021; (C) New
Mexico; (D) U.S. Virgin Islands; (E) Any Jet Or Aircraft Owned Or
Controlled By Jeffrey Epstein.
Request No. 39: All documents reflecting training to fly a helicopter or
experience flying a helicopter, including any records concerning your
operation of a helicopter in the U.S. Virgin Islands.

These requests seek information about Defendant’s sexually trafficking of minors,
including documents relating to her flying girls to be with Epstein.27 Related to the trafficking,
Epstein’s Caribbean property is only reachable via helicopter or boat, and Defendant’s records of
transporting underage girls or other individuals to that property are relevant to Ms. Giuffre’s
claims of Defendant’s sexually trafficking her.
CONCLUSION
Plaintiff respectfully requests that the Court grant her Motion to Compel.

27

Ms. Giuffre is in possession of some of Epstein’s private aircraft flight logs, but they are incomplete.
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Dated: March 14, 2016
Respectfully Submitted,
BOIES, SCHILLER & FLEXNER LLP
By: /s/ Sigrid McCawley
Sigrid McCawley (Pro Hac Vice)
Boies, Schiller & Flexner LLP
401 E. Las Olas Blvd., Suite 1200
Ft. Lauderdale, FL 33301
(954) 356-0011
David Boies
Boies, Schiller & Flexner LLP
333 Main Street
Armonk, NY 10504
Ellen Brockman
Boies, Schiller & Flexner LLP
575 Lexington Ave
New York, New York 10022
(212) 446-2300

11

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on March 14, 2016, I electronically filed the foregoing
document with the Clerk of Court by using the CM/ECF system. I also certify that the foregoing
document is being served this day on the individuals identified below via transmission of Notices
of Electronic Filing generated by CM/ECF.
Laura A. Menninger, Esq.
HADDON, MORGAN & FOREMAN, P.C.
150 East 10th Avenue
Denver, Colorado 80203
Tel: (303) 831-7364
Fax: (303) 832-2628
Email: lmenninger@hmflaw.com
/s/ Sigrid S. McCawley
Sigrid S. McCawley
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
--------------------------------------------------X

Plaintiff,
v.
GHISLAINE MAXWELL,
Defendant.

.........................................
......

VIRGINIA L. GIUFFRE,

15-cv-07433-RWS

--------------------------------------------------X

ANSWER
Defendant Ghislaine Maxwell, through her attorneys Haddon, Morgan & Foreman, P.C.,
answers the Complaint as follows:

Introduction
1.

Ghislaine Maxwell did not participate in, facilitate, manage or otherwise conspire

to commit sex trafficking as alleged by Plaintiff Virginia Roberts Giuffre (“Giuffre”). Giuffre’s
unsubstantiated allegations concerning Ms. Maxwell are false. Giuffre’s fantastical claims,
contained in news stories and press-releases masquerading as legal pleadings over the last five
years have been well-crafted with the assistance of high-priced attorneys to facilitate Giuffre’s
media exposure, to enhance her marketability, to extract financial gain for herself and her family,
and to promote her sham non-profit, Victims Refuse Silence, Inc.
2.

No law enforcement agency pursued any criminal charges against Ms. Maxwell,

even after both federal and state investigators fully scrutinized Ms. Maxwell’s one-time

1

employer, Jeffrey Epstein, who was jailed for soliciting underage prostitution. No court or jury
has ever determined Ms. Maxwell responsible for any criminal conduct against Giuffre or
anyone else. No civil complaint has ever been lodged against Ms. Maxwell for sexual
misconduct nor abuse nor has she settled privately any private claims for such. Indeed, no other
person has ever made any claim of any sort against Ms. Maxwell.
3.

Rather, Giuffre fabricated a story of abuse at the hands of Ms. Maxwell in

exchange for hundreds of thousands of dollars from British tabloids with a motive for selling
papers and advertisements and without regard for truth, veracity or substantiation. The more
time that passes and the more potential for monetary gain she and her attorneys perceive, the
more Giuffre’s story, like Pinocchio’s nose, continues to grow without limitation: more and
more famous people, more lurid accounts of tawdry sexual encounters, and more exploitive
circumstances. Giuffre’s stories have proven wildly contradictory and, even by her own words,
have been definitively proven untrue.
4.

Giuffre published her false allegations and accusations about Ms. Maxwell in

tabloids and in media interviews and then in press-releases disguised as legal pleadings which
she shared with the press. Faced with unrelenting negative press and harassment by the media in
the United Kingdom spurred by Giuffre’s false claims, Ms. Maxwell was obligated by British
law to set the record straight and to defend herself by issuing a denial of Giuffre’s claims about
her and pointing out that her more fantastical stories contained obvious lies.
5.

Giuffre filed this defamation action against Ms. Maxwell for financial and media

gain and for her 15 minutes of fame. Ms. Maxwell submits this Answer to Giuffre’s
unsubstantiated Complaint in order to seek vindication from Giuffre’s vicious lies and improper
abuse of this country’s judicial system.

2

NATURE OF THE ACTION1
1.

Ms. Maxwell denies the factual allegations and legal conclusions contained in

Paragraph 1.

JURISDICTION AND VENUE
2.

Paragraph 2 contains legal conclusions for which no response is required. To the

extent the Court determines a response is required, Ms. Maxwell denies knowledge or
information sufficient to form a belief as the allegations in paragraph 2.
3.

Ms. Maxwell admits the allegations concerning her residency. Ms. Maxwell is

without knowledge or information sufficient to form a belief as to Plaintiff’s residency. Ms.
Maxwell denies that the amount in controversy exceeds $75,000. The remaining allegations are
legal conclusions for which no response is required. To the extent the Court determines a
response is required, Ms. Maxwell denies knowledge or information sufficient to form a belief as
the allegations in paragraph 3.
4.

Ms. Maxwell admits the allegations concerning her residency and denies the

remaining allegations in Paragraph 4.
5.

Paragraph 5 contains legal conclusions for which no response is required. To the

extent the Court determines a response is required, Ms. Maxwell denies knowledge or
information sufficient to form a belief as the allegations in paragraph 5.

1

Because Plaintiff’s Complaint repeats paragraph numbers throughout, this Answer tracks the
headings and paragraph numbers contained therein to facilitate cross-reference between the two
documents.
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PARTIES
6.

Ms. Maxwell is without knowledge or information sufficient to form a belief as to

Plaintiff’s residency.
7.

Ms. Maxwell admits that she is not a citizen of the state of Colorado and admits

that she was domiciled in the Southern District of New York at the time this action commenced.

FACTUAL ALLEGATIONS
8.

Ms. Maxwell denies the allegations contained in Paragraph 8.

9.

Ms. Maxwell denies the allegations contained in Paragraph 9.

10.

Ms. Maxwell denies the allegations contained in Paragraph 10.

11.

Ms. Maxwell is without knowledge or information sufficient to form a belief as to

the allegations contained in Paragraph 11.
12.

Ms. Maxwell is without knowledge or information sufficient to form a belief as to

the allegations contained in Paragraph 12.
13.

Ms. Maxwell denies that she was a co-conspirator of Epstein and is without

knowledge or information sufficient to form a belief as to the remaining allegations contained in
Paragraph 13.
14.

Ms. Maxwell is without knowledge or information sufficient to form a belief as to

the allegations contained in Paragraph 14.
15.

Ms. Maxwell is without knowledge or information sufficient to form a belief as to

the allegations contained in Paragraph 15.
16.

Ms. Maxwell is without knowledge or information sufficient to form a belief as to

the allegations contained in Paragraph 16.
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17.

Ms. Maxwell admits that Virginia Roberts made allegations about Ms. Maxwell

in a lawsuit she instituted against Jeffrey Epstein. Ms. Maxwell is otherwise without knowledge
or information sufficient to form a belief as to the remaining allegations contained in Paragraph
17.
18.

Ms. Maxwell admits that Virginia Roberts made allegations about Ms. Maxwell

in a lawsuit she instituted against Jeffrey Epstein but denies the allegations contained in
Paragraph 18, including that allegation that she engaged in any sex trafficking or any recruiting
of any minor for purposes of sexual crimes.
19.

Ms. Maxwell is without knowledge or information sufficient to form a belief as to

the allegations contained in Paragraph 19.
20.

Ms. Maxwell admits that her attorney received a document entitled “subpoena” in

connection with some litigation against Mr. Epstein. Ms. Maxwell is without knowledge or
information sufficient to form a belief as to the remaining allegations contained in Paragraph 20.
21.

Ms. Maxwell admits that her then 89 year old mother was very ill in 2010 and that

she traveled to the United Kingdom to help with her care. Ms. Maxwell denies the remaining
allegations contained in Paragraph 21.
22.

Ms. Maxwell denies that she committed or participated in any sexual abuse. Ms.

Maxwell is without knowledge or information sufficient to form a belief as to the allegations
contained in Paragraph 22.
23.

Ms. Maxwell denies that Giuffre was a victim of sexual trafficking or abuse

insofar as those allegations relate to Ms. Maxwell and is without knowledge or information
sufficient to form a belief as to the remaining allegations contained in Paragraph 23.

5

24.

Ms. Maxwell is without knowledge or information sufficient to form a belief as to

the allegations contained in Paragraph 24.
25.

Ms. Maxwell is without knowledge or information sufficient to form a belief as to

the allegations contained in Paragraph 25.
26.

Ms. Maxwell is without knowledge or information sufficient to form a belief as to

the allegations contained in Paragraph 26.
27.

Ms. Maxwell admits that Ms. Giuffre made false allegations about her in a motion

filed in the United States District Court for the Southern District of Florida that were stricken by
that Court as “impertinent and immaterial” and Ms. Maxwell denies those allegations.
28.

Ms. Maxwell denies the allegations contained in Paragraph 28.

29.

Ms. Maxwell denies the allegations contained in Paragraph 29.

30.

Ms. Maxwell denies the allegations contained in Paragraph 30, including the

allegations in sub-paragraphs 30 (a) – (c).
31.

Ms. Maxwell denies the allegations contained in Paragraph 31.

32.

Ms. Maxwell denies the allegations contained in Paragraph 32.

33.

Ms. Maxwell denies the allegations contained in Paragraph 33.

34.

Ms. Maxwell denies the allegations contained in Paragraph 34.

35.

Ms. Maxwell denies the allegations contained in Paragraph 35.

36.

Ms. Maxwell denies the allegations contained in Paragraph 36.

37.

Ms. Maxwell admits that she made a verbal statement to a reporter in Manhattan

on or about January 4, 2015 after the reporter accosted her outside her home with a camera, in
which she referenced the statement that had been made and declining further questions. The
video speaks for itself. Ms. Maxwell denies the remaining allegations in Paragraph 37.
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COUNT 1: DEFAMATION
1.

Ms. Maxwell restates all of the foregoing answers contained in paragraphs 1-37

above. Ms. Maxwell denies that she or her representatives made any defamatory statements. To
the extent paragraph 1 of the Complaint states conclusions or characterizations of the law, no
response is required. To the extent the Court determines a response is required, Ms. Maxwell
denies knowledge or information sufficient to form a belief as the allegations in paragraph 1.
Ms. Maxwell denies the remaining factual allegations contained in Paragraph 1.
2.

Ms. Maxwell denies the allegations contained in Paragraph 2.

3.

Ms. Maxwell denies the allegations contained in Paragraph 3.

4.

Ms. Maxwell denies the allegations contained in Paragraph 4.

5.

Ms. Maxwell denies that she or Mr. Ross Gow made any defamatory statement.

To the extent Paragraph 5 states conclusions or characterizations of the law, no response is
required. Ms. Maxwell otherwise denies the legal conclusions contained in Paragraph 5.
6.

Ms. Maxwell denies that she or Ross Gow made any defamatory statement. To

the extent Paragraph 6 states conclusions or characterizations of the law, no response is required.
7.

Ms. Maxwell denies that she or Ross Gow made any defamatory statement. To

the extent Paragraph 7 states conclusions or characterizations of the law, no response is required.
8.

Ms. Maxwell denies the allegations contained in Paragraph 8.

9.

Ms. Maxwell denies the allegations contained in Paragraph 9.

10.

Ms. Maxwell denies the allegations contained in Paragraph 10.

11.

Ms. Maxwell denies the allegations contained in Paragraph 11.

12.

Ms. Maxwell admits that Plaintiff lied about being recruited by Maxwell and lied

about being sexually abused by Maxwell. Ms. Maxwell otherwise denies the allegations
contained in Paragraph 12.
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13.

Ms. Maxwell admits that Plaintiff lied about specific facts. Ms. Maxwell denies

that she made any false or defamatory statements. Ms. Maxwell is without information or
knowledge sufficient to form a belief as to what other persons understood. Ms. Maxwell
otherwise denies the allegations contained in Paragraph 13.
14.

Ms. Maxwell denies that Giuffre’s public description of factual events was true

and therefore denies that her own statements were false. Ms. Maxwell is without information or
knowledge sufficient to form a belief as to what other persons understood.
15.

Ms. Maxwell denies the allegations contained in Paragraph 15.

16.

Ms. Maxwell denies the allegations contained in Paragraph 16.

17.

Ms. Maxwell denies that her own statements were false. Ms. Maxwell denies the

remaining allegations and legal conclusions contained in Paragraph 17.
18.

Ms. Maxwell denies the allegations contained in Paragraph 18.

19.

Ms. Maxwell denies the allegations contained in Paragraph 19.

20.

Ms. Maxwell denies the allegations contained in Paragraph 20.

21.

Ms. Maxwell denies the allegations contained in Paragraph 21.

22.

As to all the entire Complaint, Ms. Maxwell denies any allegation not specifically

admitted.

AFFIRMATIVE DEFENSES
23.

The Complaint fails to state a claim upon which relief could be granted.

24.

Plaintiff’s claims may be barred by the statute of limitations.

25.

Plaintiff’s claims are barred by the “single publication” rule.

26.

Plaintiff’s claims are barred because the statements made by Ms. Maxwell or her

agent (if any) were constitutionally protected opinions.
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27.

Plaintiff’s claims are barred in whole or in part by the United Kingdom’s

Defamation Act of 2013.
28.

Plaintiff’s claims are barred because the statements made by Ms. Maxwell or her

agent (if any) were non-defamatory statements of fact.
29.

Plaintiff’s claims are barred because the statements made by Ms. Maxwell or her

agent (if any) were protected by the self-defense privilege.
30.

Plaintiff’s claims are barred because the statements made by Ms. Maxwell or her

agent (if any) were protected by qualified or conditional privileges.
31.

Plaintiff’s claims are barred because she is a public figure and unable to prove

that Ms. Maxwell acted with “actual malice.”
32.

Plaintiff’s claims are barred because the statements made by Ms. Maxwell or her

agent (if any) were substantially true.
33.

Plaintiff’s claims are barred because the statements made by Ms. Maxwell or her

agent (if any) constituted “fair comment.”
34.

Plaintiff’s claims are barred because the statements made by Ms. Maxwell or her

agent (if any) cannot realistically have caused impairment to Plaintiff’s reputation.
35.

This Court lacks subject matter to adjudicate Plaintiff’s claims because they do

not exceed the sum or value of $75,000, exclusive of interest and costs. 28 U.S.C. § 1332(a).
36.

Plaintiff’s claims are barred because the statements made by Ms. Maxwell or her

agent (if any) did not cause or contribute to any damages suffered by Plaintiff.
37.

To the extent Plaintiff suffered an injury, she failed to take reasonable, necessary,

appropriate and feasible steps to mitigate her alleged damages, and to the extent of such failure
to mitigate, she should be barred from recovering some or all of the alleged damages she seeks.
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38.

Plaintiff’s damages, if any, are the proximate result of intervening causes, pre-

existing medical and mental conditions of Plaintiff, and/or causes that occurred without
knowledge or participation of Ms. Maxwell and for which Ms. Maxwell is not responsible.
39.

Plaintiff’s damages, if any, were the result of her own conduct or the conduct of

others and were not proximately caused by any action of Ms. Maxwell.
40.

Plaintiff voluntarily or negligently assumed a known risk.

41.

Plaintiff’s claims are barred, in whole or in part, by the affirmative defenses of

waiver, estoppel, laches, and/or unclean hands.

JURY DEMAND

Ghislaine Maxwell demands a jury trial.

WHEREFORE, Defendant Ghislaine Maxwell demands judgment as follows:
A. That Plaintiff Virginia Giuffre take nothing by way of her Complaint;
B. That the Complaint be dismissed with prejudice;
C. That Judgment be entered in favor of Defendant Ghislaine Maxwell and against Plaintiff
Virginia Giuffre;
D. That Defendant Ghislaine Maxwell be awarded her costs and fees in this action, including
reasonable attorneys’ fees and pre- and post-judgment interest; and
E. All other such relief as this Court deems just and proper.
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Dated: March 14, 2016

Respectfully submitted,

/s/ Laura A. Menninger
Laura A. Menninger (LM-1374)
HADDON, MORGAN AND FOREMAN, P.C.
150 East 10th Avenue
Denver, CO 80203
Phone: 303.831.7364
Fax:
303.832.2628
lmenninger@hmflaw.com
Attorney for Ghislaine Maxwell

CERTIFICATE OF SERVICE
I certify that on March 14, 2016, I electronically served this Answer via ECF on the
following:
Sigrid S. McCawley
BOIES, SCHILLER & FLEXNER, LLP
401 East Las Olas Boulevard, Ste. 1200
Ft. Lauderdale, FL 33301
smccawley@bsfllp.com
/s/ Nicole Simmons
Nicole Simmons
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United States District Court
Southern District of New York
Virginia L. Giuffre,
Plaintiff,

Case No.: 15-cv-07433-RWS

v.
Ghislaine Maxwell,
Defendant.
________________________________/
DECLARATION OF SIGRID S. McCAWLEY IN SUPPORT OF PLAINTIFF VIRGINIA
GIUFFRE’S REPLY IN RESPONSE TO DEFENDANT’S SUPPLEMENTAL RESPONSE
TO MOTION TO COMPEL PRODUCTION OF DOCUMENTS SUBJECT TO
IMPROPER OBJECTIONS
I, Sigrid S. McCawley, declare that the below is true and correct to the best of my
knowledge as follows:
1.

I am a partner with the law firm of Boies, Schiller & Flexner LLP and duly

licensed to practice in Florida and before this Court pursuant to this Court’s September 29, 2015
Order granting my Application to Appear Pro Hac Vice.
2.

I respectfully submit this Declaration in support of Plaintiff Virginia Giuffre’s

Reply In Response to Defendant’s Supplemental Response to Motion To Compel Production of
Documents Subject To Improper Objections [D.E. 45].
3.

Attached hereto as Exhibit 1, is a true and correct copy of the Palm Beach Police

Department’s Report.
4.

Attached hereto as Exhibit 2, is a true and correct copy of the Flight Logs from

Jeffrey Epstein’s private plane.

5.

Attached hereto as Exhibit 3, is a true and correct copy of the Message Pads from

Law Enforcement’s trash pulls from Jeffrey Epstein’s Palm Beach mansion.
6.

Attached hereto as Exhibit 4, is a true and correct copy of the 2009 Notice of

Deposition of Ghislaine Maxwell, Subpoena and Cancellation Payment Notice, and January 13,
2015 Daily Mail Article.
7.

Attached hereto as Exhibit 5, is a true and correct copy of Excerpts from the

January 12, 2016 Deposition Transcript of Alan Dershowitz.
8.

Attached hereto as Exhibit 6, is a true and correct copy of Defendant Ghislaine

Maxwell’s Privilege Log.
9.

Attached hereto as Exhibit 7, is a true and correct copy of the Deposition

Transcripts of Juan Alessi.
10.

Attached hereto as Exhibit 8, is a true and correct copy of the February 2, 2015

Page Six Article.
11.

Attached hereto as Exhibit 9, is a true and correct copy of the September 23, 2007

Red Ice Creations Article.
12.

Attached hereto as Exhibit 10, is a true and correct copy of the April 13, 2010

Deposition Transcript of Nadia Marcinkova.
13.

Attached hereto as Exhibit 11, is a true and correct copy of the March 24, 2010

Deposition Transcript of Sarah Kellen.
14.

Attached hereto as Exhibit 12, is a true and correct copy of a photograph taken by

Ms. Giuffre of Defendant Ghislaine Maxwell, Emmy Taylor, and Jeffrey Epstein while they
were all in Europe.
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15.

Attached hereto as Exhibit 13, is a true and correct copy of the Deposition

Transcripts of Alfredo Rodriguez.
I declare under penalty of perjury that the foregoing is true and correct.
/s/ Sigrid S. McCawley______
Sigrid S. McCawley, Esq.
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Dated: March 14, 2016
Respectfully Submitted,
BOIES, SCHILLER & FLEXNER LLP
By: /s/ Sigrid McCawley
Sigrid McCawley (Pro Hac Vice)
Boies, Schiller & Flexner LLP
401 E. Las Olas Blvd., Suite 1200
Ft. Lauderdale, FL 33301
(954) 356-0011
David Boies
Boies, Schiller & Flexner LLP
333 Main Street
Armonk, NY 10504
Ellen Brockman
Boies, Schiller & Flexner LLP
575 Lexington Ave
New York, New York 10022
(212) 446-2300
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on March 14, 2016, I electronically filed the foregoing
document with the Clerk of Court by using the CM/ECF system. I also certify that the foregoing
document is being served this day on the individuals identified below via transmission of Notices
of Electronic Filing generated by CM/ECF.
Laura A. Menninger, Esq.
HADDON, MORGAN & FOREMAN, P.C.
150 East 10th Avenue
Denver, Colorado 80203
Tel: (303) 831-7364
Fax: (303) 832-2628
Email: lmenninger@hmflaw.com
/s/ Sigrid S. McCawley
Sigrid S. McCawley
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IN THE CIRCUIT COURT OF THE SEVENTEENTH JUDICIAL
CIRCUIT IN AND FOR BROWARD COUNTY, FLORIDA
CASE NO.:

CACE 15-000072

BRADLEY J. EDWARDS and PAUL G.
CASSELL,
Plaintiffs,
vs.
ALAN M. DERSHOWITZ,
Defendant.
________________________________/

VIDEOTAPE CONTINUED DEPOSITION OF
ALAN M. DERSHOWITZ
VOLUME 4
Pages 462 through 647
Tuesday, January 12, 2016
1:05 p.m. - 4:45 p.m.
Tripp Scott
110 Southeast 6th Street
Fort Lauderdale, Florida

Stenographically Reported By:
Kimberly Fontalvo, RPR, CLR
Realtime Systems Administrator

www.phippsreporting.com
(888)811-3408
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1

APPEARANCES:

2
On behalf of Plaintiffs:
3
4
5
6

SEARCY, DENNEY, SCAROLA
BARNHART & SHIPLEY, P.A.
2139 Palm Beach Lakes Boulevard
West Palm Beach, Florida 33402-3626
BY: JACK SCAROLA, ESQ.
jsx@searcylaw.com

7
8

On behalf of Defendant:

9

COLE, SCOTT & KISSANE, P.A.
Dadeland Centre II - Suite 1400
9150 South Dadeland Boulevard
Miami, Florida 33156
BY: THOMAS EMERSON SCOTT, JR., ESQ.
thomas.scott@csklegal.com
BY: STEVEN SAFRA, ESQ.
(Via phone)
steven.safra@csklegal.com
--and--

10
11
12
13
14
15
16
17
18
19
20

SWEDER & ROSS, LLP
131 Oliver Street
Boston, MA 02110
BY: KENNETH A. SWEDER, ESQ.
ksweder@sweder-ross.com
--and-WILEY, REIN
17769 K Street NW
Washington, DC 20006
BY: RICHARD A. SIMPSON, ESQ.
RSimpson@wileyrein.com

21
22
23
24
25

www.phippsreporting.com
(888)811-3408
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1

APPEARANCES (Continued):

2
3
4
5

On behalf of Jeffrey Epstein:
DARREN K. INDYKE, PLLC
575 Lexington Ave., 4th Fl.
New York, New York
BY: DARREN K. INDYKE, ESQ.

(Via phone)

6
7
8
9
10

On behalf of Virginia Roberts:
BOIES, SCHILLER & FLEXNER, LLP
401 E. Las Olas Blvd., Ste. 1200
Fort Lauderdale, Florida 33301
BY: SIGRID STONE MCCAWLEY, ESQ.
smccawley@bsfllp.com

11
12

ALSO PRESENT:

13

Edward J. Pozzuoli, Special Master

14

Sean D. Reyes, Utah Attorney General Office

15

Travis Gallagher, Videographer

16
17
18
19
20
21
22
23
24
25

www.phippsreporting.com
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1

Q.

Okay.

And Ghislaine Maxwell, you are

2

aware, is involved in litigation with Virginia

3

Roberts right now, correct?

4

A.

She is being sued by Virginia Roberts for

5

defamation, not for the underlying offenses, which

6

are beyond the statute of limitations, as I

7

understand it, correct.

8
9

Q.

about the allegations against her and her denials?
MR. INDYKE:

10
11

14
15

Same objection, same

instruction.
MR. SCOTT:

12
13

And have you spoken with Ghislaine Maxwell

Don't answer it.

It's

privileged.
BY MR. EDWARDS:
Q.

I'm asking about your conversations with

16

Ghislaine Maxwell, who's in a separate litigation,

17

civil litigation for defamation.

18

personally spoken with Ghislaine Maxwell since these

19

allegations?

20

A.

22
23
24
25

If there's no objection, I will answer.
MR. INDYKE:

21

Have you

There was an objection.

Same

objection, same instruction.
BY MR. EDWARDS:
Q.

Is there a joint defense agreement related

to the civil allegation -- actions regarding the

www.phippsreporting.com
(888)811-3408
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1

defamation actions that involve Ghislaine Maxwell

2

and yourself?

3

MR. INDYKE:

Same objection.

4

SPECIAL MASTER POZZUOLI:

What's the

5

basis -- can you explain to me what the basis

6

of the objection is -- and what was the

7

question?
MR. EDWARDS:

8
9

Has Mr. Dershowitz spoken

with Ghislaine Maxwell since the allegations --

10

since this defamation suit came about as well

11

as the defamation suit with Ghislaine Maxwell.

12
13
14

BY MR. EDWARDS:
Q.

Let me ask it cleaner.

with Ghislaine Maxwell since January 2015?
MR. INDYKE:

15
16

instruction.

17

BY MR. EDWARDS:

18

Have you spoken

Q.

Same objection, same

So that I'm clear, there is a joint

19

defense of the allegations regarding Ghislaine

20

Maxwell that's New York litigation and this

21

defamation case?

22

MR. INDYKE:

There's a common interest

23

agreement in effect with respect to the

24

New York case and a common interest agreement

25

with respect to this case.

www.phippsreporting.com
(888)811-3408
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1
2
3

BY MR. EDWARDS:
Q.

Okay.

says that she was taken by Ghislaine Maxwell and -MR. SCAROLA:

4
5

and when?

6

BY MR. EDWARDS:

7

Was Virginia Roberts lying when she

Q.

Who negotiated the agreement

Is there a common interest agreement in

8

existence with respect to the allegations that have

9

arisen since January of 2015 or that you contend

10

covers that?

11

MR. INDYKE:

12

instruction.

13

BY MR. EDWARDS:

14
15
16
17
18
19
20

Q.

Same objection, same

If there is, who negotiated this

agreement?
MR. SCAROLA:

Can we have a ruling on

propriety?
SPECIAL MASTER POZZUOLI:

You haven't

pushed me, so I let you go.
MR. SCAROLA:

Can we have a ruling as to

21

whether we get to know whether Mr. Dershowitz

22

is a party to a common interest agreement with

23

Ghislaine Maxwell?

24

SPECIAL MASTER POZZUOLI:

25

MS. McCAWLEY:

Counsel --

Also, just this is Sigrid

www.phippsreporting.com
(888)811-3408
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1

McCawley, if any of the individuals on the

2

phone are representing Ghislaine Maxwell, my

3

understanding is the person on the phone is

4

representing Jeffrey Epstein, not Ghislaine

5

Maxwell.

That needs to be clarified.

6

MR. INDYKE:

7

SPECIAL MASTER POZZUOLI:

8

Correct.

Correct.
The answer is

correct?
MR. INDYKE:

9

With respect to Mr. Epstein,

10

I can tell you there's a common interest

11

agreement with respect to this matter and a

12

common interest agreement with respect to the

13

Ghislaine Maxwell suit in New York.

14

SPECIAL MASTER POZZUOLI:

15

Mr. Dershowitz party to that?
MR. INDYKE:

16

Is

Mr. Dershowitz is party to a

17

common interest agreement with Jeffrey in this

18

case.

19

I believe that that would extend --

20

And I believe -- I'd have to check, but

MR. SCAROLA:

We want an answer from the

21

witness as to whether the witness is a party to

22

a common interest agreement with Ghislaine

23

Maxwell.

24
25

SPECIAL MASTER POZZUOLI:

Then ask the

question, because I haven't seen the question

www.phippsreporting.com
(888)811-3408
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1
2
3
4
5

asked yet.
BY MR. EDWARDS:
Q.

Are you a party to a common interest

agreement with Ghislaine Maxwell?
A.

If there's no objection, I'll answer it.
MR. INDYKE:

6

I apologize.

I thought we

7

were still operating under the original set of

8

objections.

9

objection, same instruction.

So I will repeat it.

SPECIAL MASTER POZZUOLI:

10
11

that question, you can answer.

12

A.

Same

With respect to

My understanding is that I am still

13

Jeffrey Epstein's lawyer.

14

understand, has a common interest or joint defense

15

agreement with Ghislaine Maxwell, so I have -- my

16

understanding is that I am bound by a common

17

agreement.

18
19

Jeffrey Epstein, I

BY MR. EDWARDS:
Q.

Is this the same common interest agreement

20

that we were talking about from 2005, or is this a

21

separate common interest agreement that has been

22

signed as a consequence of the lawsuits that have

23

been filed since January 2015?

24
25

MR. INDYKE:

If this is a new question,

I'll assert the same objection and the same

www.phippsreporting.com
(888)811-3408
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1

instruction.
SPECIAL MASTER POZZUOLI:

2
3

overrule the objection.

4

that.

5

A.

And I'm going to

And you can answer

My understanding is that it's a

6

combination; that is, it reflects the previous

7

agreement and that there is a new agreement that

8

supplemented the previous agreement.

9
10

BY MR. EDWARDS:
Q.

When you say it's your understanding, is

11

this understanding in writing; meaning, is there a

12

written common interest agreement that has been put

13

in place since January of 2015?

14

A.

MR. INDYKE:

15
16

Same objection, same

instruction.
MR. SCOTT:

17
18

I don't know.

Can we take a recess when we

get a chance?
SPECIAL MASTER POZZUOLI:

19
20

going to instruct you --

21

A.

22
23
24
25

I don't know.

Yes, but I'm

I don't know the answer to

that, whether there's additional writing or not.
BY MR. EDWARDS:
Q.

Last question, then we take a break.

you signed any such agreement --

www.phippsreporting.com
(888)811-3408
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United States District Court
For The Southern District of New York
Giuffre v. Maxwell
15-cv-07433-RWS
***Per Local Rule 26.2, the following privileges are asserted pursuant to British law, Colorado law and NY law.
DATE
2011.03.15

DOC.
TYPE
E-Mails

FROM

TO

CC

Ghislaine Maxwell

Brett Jaffe, Esq.

RELATIONSHIP
OF PARTIES
Attorney / Client

2011.03.15

E-Mails

Brett Jaffe, Esq.

Ghislaine Maxwell

Attorney / Client

2015.01.02

E-Mails

Ross Gow

Ghislaine Maxwell

2015.01.02

E-Mail

Ghislaine Maxwell

Ross Gow

2015.01.02

E-Mail

Ross Gow

Ghislaine Maxwell

2015.01.06

E-Mail

Ghislaine Maxwell

Jeffrey Epstein

Attorney Agent /
Client
Attorney Agent /
Client
Attorney Agent /
Client
Common Interest

2015.01.06

E-Mail

Ghislaine Maxwell

2015.01.10

E-Mail

Ghislaine Maxwell

2015.01.10

E-Mail

Ghislaine Maxwell

Jeffrey Epstein,
Alan Dershowitz, Esq.
Philip Barden, Esq.,
Ross Gow
Philip Barden, Esq.

2015.01.09
2015.01.10
2015.01.11

E-Mails

Ross Gow

Philip Barden, Esq.

E-Mail

Ghislaine Maxwell

Jeffrey Epstein

2015.01.11

E-Mail

Philip Barden, Esq.

Ross Gow

2015.01.11

E-Mail

Philip Barden, Esq.

Ghislaine Maxwell

2015.01.11 –
2015.01.17

E-Mails

Jeffrey Epstein

Ghislaine Maxwell

Brian
Basham

Attorney / Client
Attorney / Client
Client / Attorney
G.
Maxwell

G.
Maxwell
Ross
Gow

Agent / Attorney /
Client
Common Interest
Attorney / Agent /
Client
Attorney / Agent /
Client
Common Interest

SUBJECT MATTER
Communication re:
legal advice
Communication re:
legal advice
Communication re:
legal advice
Communication re:
legal advice
Communication re:
legal advice
Communication re:
legal advice
Communication re:
legal advice
Communication re:
legal advice
Communication re:
legal advice
Communication re:
legal advice
Communication re:
legal advice
Communication re:
legal advice
Communication re:
legal advice
Communication re:
legal advice

PRIVILEGE
Attorney-Client
Attorney-Client
Attorney-Client
Attorney-Client
Attorney-Client
Common Interest
Common Interest
Attorney-Client
Attorney-Client
Attorney-Client
Common Interest
Attorney-Client
Attorney-Client
Common Interest
Privilege

1
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DATE
2015.01.13

DOC.
TYPE
E-Mail

FROM

TO

CC

Ghislaine Maxwell

Jeffrey Epstein

RELATIONSHIP
OF PARTIES
Common Interest

2015.01.13

E-Mail

Philip Barden, Esq.

Martin Weinberg, Esq.

Common Interest

2015.01.13

E-Mails

Philip Barden, Esq.

Ghislaine Maxwell

2015.01.21

E-Mail

Ross Gow

2015.01.21 2015.01.27
2015.01.212015.01.27

E-Mails

Jeffrey Epstein

Philip Barden, Esq.,
Ghislaine Maxwell
Ghislaine Maxwell

Agent / Attorney /
Client
Common Interest

E-Mails

Ghislaine Maxwell

Jeffrey Epstein

Common Interest

Mark
Cohen

Attorney / Client

SUBJECT MATTER

PRIVILEGE

Communication re:
legal advice
Communication re:
legal advice

Common Interest
Privilege
Common Interest
Privilege

Communication re:
legal advice
Communication re:
legal advice
Communication re:
legal advice
Communication re:
legal advice

Attorney-Client
Attorney-Client
Common Interest
Privilege
Common Interest
Privilege

2
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Page 1
UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
CASE No.08-CV-80119-CIV-MARRA/JOHNSON

Page 3
1
2

JANE DOE NO. 2,

3

Plaintiff,

4

-vsJEFFREY EPSTEIN,
Defendant.
_____________________________________________________
Related cases:
08-80232, 08-80380, 98-80381, 08-80994,
08-80993, 08-80811, 08-80893, 09-80469,
09-80591, 09-80656, 09-80802, 09-81092
______________________________________________________
VIDEOTAPED DEPOSITION OF JUAN ALESSI
VOLUME I
Tuesday, September 8, 2009
10:12 a.m. - 3:45 p.m.
2139 Palm Beach Lakes Boulevard
West Palm Beach, Florida 33401

Reported By:
Sandra W. Townsend, FPR
Notary Public, State of Florida
PROSE COURT REPORTING AGENCY
West Palm Beach Office

5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

On behalf of the Defendant:
ROBERT J. CRITTON, ESQUIRE
BURMAN, CRITTON & LUTTIER
515 North Flagler Drive, Suite 400
West Palm Beach, Florida 33401
Phone: 561.842.2820
rcrit@bclclaw.com
mpike@bclclaw.com
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2
3
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6
7
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10
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15
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19
20
21

APPEARANCES:
On behalf of the Plaintiffs:
RICHARD WILLITS, ESQUIRE
RICHARD H. WILLITS, P.A.
2290 10th Avenue North, Suite 404
Lake Worth, Florida 33461
Phone: 561.582.7600
reelrhw@hotmail.com
STUART MERMELSTEIN, ESQUIRE
MERMELSTEIN & HOROWITZ, P.A.
18205 Biscayne Boulevard, Suite 2218
Miami, Florida 33160
Phone: 305.931.2200
ssm@sexabuseattorney.com
ahorowitz@sexabuseattorney.com
WILLIAM J. BERGER, ESQUIRE
ROTHSTEIN ROSENFELDT ADLER
401 East Las Olas Boulevard, Suite 1650
Fort Lauderdale, Florida 33301
Phone: 954.522.3456
bedwards@rra-law.com
KATHERINE W. EZELL, ESQUIRE
PODHURST ORSECK, P.A.
25 West Flagler Street, Suite 800
Miami, Florida 33130
Phone: 305.358.2800
rjosefsberg@podhurst.com
kezell@podhurst.com
ADAM J. LANGINO, ESQUIRE
LEOPOLD KUVIN
2925 PGA Boulevard, Suite 200
Palm Beach Gardens, Florida 33410
Phone: 561.515.1400
skuvin@leopoldkuvin.com

22
23
24
25
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- - EXHIBITS
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1
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3
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5
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7
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14
15
16
17
18
19
20
21
22
23
24
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NUMBER

DESCRIPTION

PAGE

Exhibit number 1
Exhibit number 2
Exhibit number 3
Exhibit number 4
Exhibit number 5

Photographs
45
Transcript
130
Incident Report
137
Incorporation Papers
149
Incorporation Papers
150

1 (Pages 1 to 4)
(561) 832-7500

PROSE COURT REPORTING AGENCY, INC.

Electronically signed by Sandra Townsend (401-377-676-2895)
Electronically signed by Sandra Townsend (401-377-676-2895)

(561) 832-7506

76ef564a-4a1c-4dee-87ac-479898cc7004
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PROCEEDINGS
--Deposition taken before Sandra W. Townsend, Court
Reporter and Notary Public in and for the State of
Florida at Large, in the above cause.
- - VIDEOGRAPHER: Today is September 8, 2009.
The time is 12 minutes after 10:00 in the morning.
This is the videotaped deposition of Juan
Alessi in the matter of Jane Doe number two versus
Jeffrey Epstein. This deposition is being held at
2139 Palm Beach Lakes Boulevard in West Palm Beach,
Florida.
My name is Stan Sanders. I'm the videographer
representing Visual Evidence, Incorporated.
Would the attorneys please announce their
appearances for the record.
MR. WILLITS: Richard Willits, representing
Carolyn Andriano.
MR. BERGER: William J. Berger, representing
E.W., L.M. and Jane Doe number two.
MR. MERMELSTEIN: Stuart Mermelstein of
Mermelstein and Horowitz, representing Jane Does
numbers two through eight.
MR. LANGINO: Adam Langino, on behalf of B.B.

Page 7

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Boynton Beach, Florida, 33472.
Q. All right, sir. Did you ever work for Jeffrey
Epstein?
A. Yes, I did.
Q. In what capacity?
A. Everything. I started with Jeffrey Epstein
around 19 -- please bear with the dates because I
trying -Q. Sure.
A. -- to remember. 1969 as a part-time
maintenance guy.
And then I become a full-time employee, I
think it was January 1, 2 -- '91, '92, so '92. Sorry.
Q. You said you started in 1969? That would
be -A. No. No. No. No. No.
Q. Okay.
A. '99.
Q. 1999?
A. Yeah.
Q. All right. And how did you happen to get that
job? Was it through an employment agency -A. No.
Q. -- or an ad in the paper?
A. I had a company at that time used to take care
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MS. EZELL: Katherine Ezell from Podhurst
Orseck, on behalf of Jane Does 101 and 102.
MR. CRITTON: Bob Critton, on behalf of
Jeffrey Epstein.
THEREUPON,
JUAN ALESSI,
having been first duly sworn or affirmed, was examined
and testified as follows:
THE WITNESS: I do.
DIRECT EXAMINATION
BY MR. WILLITS:
Q. Good morning, sir.
A. Good morning.
Q. I introduced myself through the videographer.
My name is Richard Willits.
A. Okay.
Q. I represent a young lady by the name of
Carolyn Andriano.
A. Okay.
Q. Is that name familiar to you at all?
A. Whose name?
Q. Carolyn Andriano. Do you recognize that name?
A. No.
Q. What is your residence address, sir?
A. My address is 6791 Fairway Lakes Drive,
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of a lot of residents in Palm Beach. And I got to know
Jeffrey through Lesley Wexner. And I used to work in
about 20 different, 20, 25 different homes in Palm Beach
as a maintenance guy.
Q. Okay.
A. And I have basically my own company and I do
repairs for them. I did home sit in for them.
Q. And what was -- did you work for Jeffrey
Epstein? What was your position when you started?
A. When I started, he hire me to -- he just
bought the house.
Q. I'm sorry?
A. He just had bought the house -Q. Okay.
A. -- where he live on El Brillo. And he hire me
through Mr. Wexner's references to do repair works. And
basically what I did the most was taking walls apart,
windows and stuff that he didn't want to have it, -Q. I see.
A. -- fix it.
Q. And when you started working for Mr. Epstein,
were you still working for other people in Palm Beach?
A. Yes, I did.
Q. Okay. And about how long a period of time did
you do this type of work for Mr. Epstein, the
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maintenance and taking out walls?
A. It was couple months. It was couple months
before.
Q. And what was the name of your company?
A. Alessi Maintenance.
Q. And how were you paid?
A. By him?
Q. Yes.
A. Usually by check or cash sometimes.
Q. Do you know what company actually paid your
company?
A. It was Jeffrey Epstein and Company.
Q. So you said you had that position for a couple
of months.
What happened next?
A. Then Mr. Epstein asked me to, if I wanted to
be his employee, because I was going from one house to
another house to another house, one hour here. I was
just running around Palm Beach all day.
So he asked me if I would just work for him,
exclusively for him.
Q. Okay.
A. And we agreed with the terms and I become a
full-time employee as a maintenance guy. And I was
taking care of everything, as far as maintenance.
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about seven months before -- after I become a full-time
employee.
Q. Okay. And how did Ms. Maxwell come into the
picture?
A. It was his girlfriend, his main girlfriend.
Q. Okay. Had you known her before she became -A. No.
Q. -- your -A. Never know her before.
Q. I'm sorry. I didn't get a chance to finish my
question.
Would you have referred to her as your
supervisor or your superior or what would you have
called Mrs. Maxwell?
A. I used to call her Ghislaine.
Q. Okay. And how was it explained to you that
you were now to deal with Ms. Maxwell, as opposed to
Jeffrey Epstein?
A. She would tell me, I am going to take care of
the house.
Q. Okay. That was explained to you by
Ms. Maxwell?
A. Uh-huh.
Q. Is that a yes?
A. Yes.
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Then my job changed little by little to house
man, estate manager, and then to a majordomo.
Q. Okay. When you first agreed to terms with
Mr. Epstein and you first started working for him full
time, what were those terms, do you remember?
A. The terms is basically was how much -- he
asked me how much I was making in all the properties.
And I says, well, I make this -- this amount
of money.
And he says, fine.
Q. And how much was that, did he pay you?
A. Around $45,000. I think I started with 45.
Q. Okay. And when you started to work for him as
a full-time employee, did you have anybody that you
reported to or did you deal directly with Mr. Epstein?
A. At the beginning with Mr. Epstein, directly to
him.
Q. Did that change?
A. Later on, yes.
Q. And how did that change?
A. When Ms. Maxwell, Ghislaine Maxwell came to
the picture.
Q. Okay. About when was it that she came into
the picture?
A. Exactly date, I cannot remember. But it was
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Q. And when Ms. Maxwell started assuming
responsibility for the house, did your duties change at
that time?
A. Not much.
Q. Okay.
A. Not much.
Q. And at that time when Ms. Maxwell started
taking responsibility for the house, what were your
duties?
A. Basically I was still doing the maintenance
work.
Q. Okay.
A. Was doing -- they were trying to remodel the
home and they would told me, okay, tear down this wall.
We want to see how it's going to look. Or put this
windows and tear down -- we had a fishing tank. We took
it out -- I took it out. A kitchen on the second floor.
I took it out. So it was basically dismantling the
house.
Q. Okay. And about how long a period of time did
that project last?
A. I would says, six to seven months.
Q. Okay. And after the remodeling slacked off or
stopped, did your duties then change?
A. Yeah. Increasingly they change.
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Q. Okay. Who -A. Periodically. It didn't change from one day
to another.
Q. And who would tell you that your duties were
increasing?
A. Either Mr. Epstein or Ms. Maxwell.
Q. Okay. And how did your duties increase?
A. In -- I become more -- more involved in the
daily running operation of this home. This home was run
like a hotel basically.
Q. Okay. Were you given any manuals or rules or
procedures that you had to follow?
A. At the end of my stay, yes, I was.
Q. Okay. At the end. And I'm going to jump to
the end now and then come back.
What was it that you were given at the end of
your stay; what kind of papers or manuals?
A. It was a manual. I can't remember how many
pages, but it was quite thick manual that was -- that
was done by estate manager, that she will manage all -all the properties. And that was also to be in force in
Palm Beach.
Q. I see. Do you still have a copy of that
manual?
A. No, I don't.
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living on the property, but outside the house?
A. I was living in the property. No. No. No.
I was working outside the property.
Q. Yes.
A. And because it was multiple jobs that I had to
do.
Q. Okay.
A. Had to do with the pool, the service, the
landscaping, taking care of that. I didn't do it
myself, but I have people working for me.
Q. Okay. Approximately when was it in
relationship to Ms. Maxwell taking over the
responsibility of the house did you then move inside the
house?
A. I will says, after it was done, a big
renovation, when architects and engineers. And that was
after I did the breaking down of this renovation, they
hire architects, they hire decorators and engineers, and
did the -- they did the work. It was a big renovation,
one of the renovations.
And then they make our quarters. They even
built our -- my quarters in there.
Q. When you said "our," was there someone else
who had quarters there, too?
A. About three years later, after I start
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Q. Do you have any papers whatsoever that were
prepared while you were working -A. No.
Q. -- for Mr. Epstein?
A. I left everything in there.
Q. Did you make any diary notes yourself or any
notes for your own private use while you worked for
Mr. Epstein?
A. No, sir. The only thing I have is my
separation agreement. That's it.
Q. Okay. Did you bring that with you today?
A. No, I didn't.
Q. Okay. Did your duties ever include taking
telephone messages?
A. Yes, sometimes.
Q. And when did that start approximately?
A. When I move from the outside to the inside of
the house.
Q. All right.
A. I -- when I start the position, I never had an
apartment in the house. And when I definite they want
me inside to run the house, I had an apartment. I have
a small service quarters in the house, inside the house.
Q. Okay. And when you say, outside the house, do
you mean outside the property or were you -- or were you
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working, my wife came to help me.
Q. I see. And are you able to describe for me
where the quarters were, like, what floor?
A. Yes. It was in the second floor and the -let me trying to remember -- northeast corner of the
property. Northeast corner, yes.
Q. Did anyone else work for Mr. Epstein while you
were working for him there at the house?
A. During the whole time?
Q. Yes, sir.
A. Yes.
Q. All right. When you first started there,
there was no one else?
A. When I started there, was a -- it was a
Jamaican girl that she was doing the cooking.
Q. Okay. Do you happen to remember her name?
A. No.
Q. All right.
A. She worked for couple months.
Q. I see. All right. When did any other
employees begin to work for Mr. Epstein while you were
there?
A. They hire chefs. There was mostly European
chefs. It was an English chef, but I cannot -- Rupert.
I know his name was Rupert. A french chef that was
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Didier. A kid from New York who was a chef, also. But
they were one after another one. They were hiring chefs
when I doing -- sometimes I did most of the cooking.
When they wanted to bring their chef, they bring their
chef in their plane. And the chef will stay, will work
there and then will travel with them.
Q. Were there any other employees that worked for
Mr. Epstein while you were worked for him, that you know
of?
A. No, except my wife.
Q. Did you know a lady by the name of Sarah
Kellen?
A. Sarah, yes, I do. Sarah Kellen came at the
end of my stay there, probably two or three months
before I left.
Q. Okay. Did she do any work for Mr. Epstein,
that you know of?
A. Yes. She was a -- I don't know her deterrent,
but she was an assistant to him or to her. I don't
know.
Q. All right. There is a -- I've seen a
reference in -- and the spelling has changed in my
various references -- is there a N. or N.? Do you
recognize that name?
A. N.
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Q. Were there any photographs of nude females in
the house while you were there?
MR. CRITTON: Form.
MR. WILLITS: What's the matter with that
form?
MR. CRITTON: Overly broad. Nude? You mean,
completely naked?
MR. WILLITS: However you want to interpret
it.
THE WITNESS: Excuse me. Can you repeat that
again?
MR. CRITTON: Form.
BY MR. WILLITS:
Q. Yes. Were there any photographs of nude
females in the house while you worked for Mr. Epstein?
A. Yes. Sometimes I saw nude photographs.
Q. Are you able to describe where you saw those,
where in the house?
A. Most of the times those photographs were taken
by Ms. Maxwell. And they usually are her desk. And she
kept a big album.
Q. Do you remember any pictures of nude or
partially unclothed females on the walls at
Mr. Epstein's house?
MR. CRITTON: Form.
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Q. N.
A. N. Yes, I know N.B.
Q. Want to take a chance at spelling that last
name?
A. I think it was B. But she was not an
employee. She was a guest.
Q. Was she a full-time guest?
A. No.
Q. When would she visit?
A. She was a girl that was very, very talented.
Mr. Epstein help her become an actress. Now she's a
movie actress and she's in a soap opera. She came with
her mother to the house. And she -- he help her come up
with her career.
Q. Okay. Do you -- are you familiar with any
other individuals by the name of N. or N. who worked for
Mr. Epstein?
A. No.
Q. After the renovations were complete, did you
have access to the entire house while you worked for
Mr. Epstein?
A. Absolutely, yeah.
Q. Was there any particular portion of the house
that was denied access by -- to you?
A. No.
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BY MR. WILLITS:
Q. He's just making objections for the record
that he can take -- he will take it up with the Judge
later on.
A. Okay.
Q. You don't need to worry about -A. Yes, it was. It was pictures of partially
nude.
Q. And where were they?
A. Most of the times they were in the pool.
Q. How about on the stairway?
A. No. On the stairway there were no pictures
when I was there.
Q. How many stairways were there?
A. It was the service stairway that is very
narrow coming from the service quarters to the kitchen.
And the main stairway, that it was quite wide
and to the second floor.
Just those two.
And also there was a stairway outside through
the pool to the balcony upstairs.
Q. And do you have a recollection of pictures of
any females whatsoever on either of the inside
stairways?
A. No, I don't.
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Q. What is your understanding, sir, of the -- a
reference to a girl, as opposed to a woman? Are you
familiar with the term, girl?
A. Of course.
Q. Are you familiar with the term, woman?
A. I interpret most a woman, a married woman, a
married person.
Q. Are you -- how would you describe a 14 year
old, a woman or a girl?
A. A girl, of course.
Q. How would you describe a 16 year old, a woman
or a girl?
A. Again, I don't know. I am not -- I don't
think I can tell you exactly she is 14 or 16.
Q. But if you knew -A. Sixteen, I would think is a girl, of course.
Q. Were there ever any visitors to the Epstein
house that you considered to be girls, as opposed to
women?
A. Yes. Yes. I think I would says, I never
check her i.d.
Q. Right.
A. Or I was not told to check i.d.s. -Q. Of course.
A. -- on these girls. But one, I would says,
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Q. Okay. Do you remember any other females being
present at the house, other than the females that you've
mentioned, which were N., her mother, Sarah Kellen, V.
Were there any others that you -A. Many, many, many, many, many.
Q. When did you first -MR. CRITTON: Can I just have the last
question read back?
MR. WILLITS: Of course you can.
MR. CRITTON: Please.
MR. WILLITS: But only once.
MR. CRITTON: That's all I need.
MR. WILLITS: You sure.
Go ahead.
(Previous question was read.)
MR. CRITTON: And can I just ask for a
clarification from you? Are you going to use -- if
you use the word woman, are you -MR. WILLITS: I said, females.
MR. CRITTON: No, no, I understand. But in
the future if you use woman, does that mean, at
least to Mr. Alessi, that that's married, and if
it's a girl she has to be 14 or 16? Because that's
how you asked the question.
MR. WILLITS: All I'm going to talk about is
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N.B. was very young because she was in high school. And
sometimes either I pick her mother and herself from her
house or I pick her from The School of the Arts or the
ballet place, ballet in West Palm Beach. I can't
remember exactly what that place is, the name of the
place.
Q. Did you give -- provide transportation for any
other females while you worked for Mr. Epstein?
A. Occasionally, yes, I did.
Q. Do you happen to remember the names of any of
those females?
A. I remember one, specifically one. It was V.
Her name was V. I can't remember her last name, but I
think it was P. I'm not sure. I can be wrong on that.
Q. And how many times did you provide
transportation services for this female?
A. Whenever I had -- I been told. Whenever I was
told to go get them or bring them back to their house.
Q. Did you consider V. to be a girl or a woman?
A. Again, I think it was a woman, from myself,
her dressing and her -- I think it was -- again, I don't
know if she was 16, 17 or 18 or 19, could have been.
But she was not -- I never pick her up from a school or
anything like that. The only girl that I picked up from
the school was N.
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females.
MR. CRITTON: Okay.
MR. WILLITS: And ask -MR. CRITTON: I'll be alert to the questions
then.
MR. WILLITS: All right. So you don't need to
sleep through the next few questions.
MR. CRITTON: I don't sleep at all.
MR. WILLITS: All right. Now I'm totally
confused.
BY MR. WILLITS:
Q. When did you first become aware of females
visiting the Epstein house?
A. Since I know him.
Q. During the renovations?
A. Yeah.
Q. Were there -A. Before the -- before Ms. Maxwell.
Q. Okay. All right. Let's use that as a
milepost.
Before Ms. Maxwell -A. Before it was Ms. Maxwell, it was only one
woman that it was Mr. Epstein's girlfriend. And her
name was Dr. -- she was a doctor of medicine -- Eva
Anderson. And I really liked this girl. She was very
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nice, nice person.
Q. Did you say Anderson or Underson?
A. Anderson, A-N.
Q. A-N-D-E-R-S-O-N?
A. Yeah.
MR. BERGER: What was her first name?
THE WITNESS: Eva.
BY MR. WILLITS
Q. Before Ms. Maxwell assumed responsibilities
for the house, were there any other female visitors to
the house, except for Dr. Eva Anderson?
A. No, not that I remember. She was one.
Q. All right. After Ms. Maxwell assumed
responsibility for the house, do you recall any female
visitors?
A. Many.
Q. When did that start in relationship to when
Ms. Maxwell assumed responsibilities?
A. Immediately.
Q. Were there visitors who came back more than
once?
A. Yes.
Q. And when I say, "visitors," I mean, female?
A. And males.
Q. I'm only interested in females. Mr. Critton
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A. Because they were local. Some people, they
live in Palm Beach. Some of these girls, they live in
Palm Beach.
Q. How did you know that?
A. They become friends.
Q. Okay. Do you happen to remember the names of
any of those friends?
A. I remember there were some girls that come
multiple times and they're usually there for dinners or
lunches. One was G.B., G.B.
Q. Okay.
A. I think she was a -- she used to work for
Stanley, Morgan Stanley. My son work at that time same
person.
Q. Okay.
A. Try to remember names, but there were a lot of
visitors in the house, a lot of female visitors.
Q. Are you aware of female visitors to the house
who were there to perform massage services?
A. Yes.
Q. Do you recall the first time that you observed
a female come into the Epstein house for the purposes of
massage?
A. I don't recall that.
Q. How many different individuals came to the
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may be interested in the males. I'm not sure.
Did you have any information as to where these
visitors came from?
A. They were mostly European girls.
Q. And when you say, "girls," do you mean 14 to
16, -A. No.
Q. -- or do you mean females?
A. They all were, I would says, under -- over 20
years old.
Q. Okay. And it has been explained to us in
another deposition that sometimes females travelled with
Mr. Epstein.
A. Yes, they did.
Q. Are these females that you are referring to,
did they travel with Mr. Epstein or did they get to the
house in other ways?
MR. CRITTON: Form.
THE WITNESS: Both.
BY MR. WILLITS:
Q. Both. Okay. Were you aware of any female
visitors to the Epstein house from the local area of
Palm Beach County?
A. Yes.
Q. How -- and why did you become aware of that?
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Epstein house for the purpose of massage, as far as you
understood it?
A. In the -- I would says, between 50 and a
hundred different persons.
Q. Do you happen to know any of those names?
A. I remember couple names.
Q. Okay.
A. And the last name I asked -- I going to tell
you there were girls that come multiple times and there
are girls who come one times and that was it.
Of the multiple time the girl -- the girls
come to the house -- "girls," again, mean -- I'm going
to refer everybody as girls.
Q. Okay. But you don't necessarily mean under
the age of 18 when you say -A. None of these girls were under the age of 18.
Then again, I don't know. They could have been 18 or 19
or 20 or 25. I don't know. But they were all masseuses
and they came to the house.
One of the names that I remember was D.D.
Q. That's D.?
A. Uh-huh. D. I think it was.
So many. J., A., C., J.
There were also massage therapists from
Europe. They sometimes travel with him in the plane.
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And some just names that I cannot -- I cannot go on.
Q. Sure. How did you know that D. or J. were
there for purposes of a massage?
A. Because I was told to either Ms. Maxwell will
call, I will call or Mr. Epstein will told me, call this
girl at that time. Sometimes it was 1:00 in the
morning. Sometimes it was within the afternoon.
Sometimes it was after the movies. They usually go into
a movie every night after dinner. And sometimes were
girls that come at 10:00, 10:30.
Q. How would you know what number to call?
A. I had a list.
Q. Okay. Was this a list that you prepared or
was given to you?
A. I had a list that it was in my Roladex.
Q. Okay. So as part of your job there was a
Roladex?
A. Yes.
Q. Who put the information on the Roladex?
A. I think I did most of the times or I was given
a piece of paper, says, call this girl, put a number.
And I will call her. And if she was coming back, then
I'd put her as a regular massage therapist.
Q. Do you know how these females would be
transported to the Epstein house?
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Royal Palm Beach.
She had -- she was living with a boyfriend and
another person in this apartment complex in Royal Palm
Beach.
Q. Okay. Do you happen to remember any other
areas of the county where you transported any of the
females?
A. I transport her -- one back to a house in
Jupiter.
Q. Okay.
A. That's what I can remember now.
Q. Did you ever speak to any of these females
that you have mentioned -- let's talk specifically about
the ones that you have named, D., J., A., C., J. -about what they did there at the Epstein house?
A. No. They did massage therapy.
Q. And how did you know they were actually
providing massages?
A. Most of them, they had business card and they
left me business cards. And some of them asked me to
call them to provide them work.
And I says that was not my job. My job was to
call whoever they wanted. Either when she -Ms. Maxwell want a massage, she will told me, I want a
massage at this time with this person.
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A. Ninety-nine percent they -- they would drive
their own cars.
Q. And when they did not drive their own cars,
how -A. Some, they were transported by the boyfriends
or the husbands and they wait outside.
Q. How about, are you aware of any of the females
being transported to the house by virtue of a taxi?
A. I think it was an occasional time that I have
to send a girl in a taxi, if I was going to be busy for
transporting them.
Q. Did you ever provide transportation to any of
the females who were there for purposes of massage?
A. Yes, I did.
Q. Okay. Do you remember where you went?
A. I remember specifically on V., -Q. Okay.
A. -- that she used to live with her boyfriend in
Royal Palm Beach.
Q. All right.
A. And when she went the first time, she -- she
went by herself. I never had to bring her back. But
later I was told by Mr. Epstein to go and pick her up.
And she give me the -- or he give me the address and the
phone, so I call her and I went and pick her up from
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Q. Uh-huh.
A. Or Mr. Epstein will call me and he says, get
this girl at this time.
So it was not my job to pick and choose these
girls.
Q. Did you have anything to do with paying any of
these females?
A. Occasionally, yes, I did.
Q. Can you describe that?
A. The most -- the regular girls that came to the
house, sometimes they got paid once every night or every
day or I knew them and they would just say, just keep a
tab of the hours and I will pay amount at the end of the
week.
Q. And how were they paid, by cash or check?
A. Most of the times, I would says, 95 percent of
the times I was paid by check.
Q. I mean, the females?
A. The females, -Q. The females were paid?
A. -- I would pay them by check.
Q. Out of what account?
A. I was -- I have an account that I was from the
bank for Jeffrey Epstein and my name was on it. I would
sign the checks. I will make a copy of a check. I will
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make the girl sign a paper that they receive check for
$500 for five massages.
Q. And do you remember where that -- what bank
that account was with?
A. I think Palm Beach National Bank on Worth
Avenue.
Q. Did you ever have any occasions to make
deposits to that account?
A. Yeah.
Q. Where would the cash or checks come from to
make deposits?
A. Checks. There was checks, big checks for
Mr. Epstein.
Matter of fact, one time I was so scared. It
was a couple million dollar checks that I -- he told me
to go and deposit.
Q. You said that usually these girls were paid by
check. Were there occasions when the females would
be -A. There were occasions -Q. -- paid by cash?
A. -- where the girls says, do you have any cash,
John? They were asking for cash.
I says, let me take a look. So I check my
petty cash box that we have for the house for the
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Q. -- the employment of Mr. Epstein, who were the
other employees? You mentioned Sarah Kellen. Anybody
else there?
A. The chef, but the chef also work in Europe, so
he was travelling with him.
Q. Right.
A. He had a room.
Then it was another renovation of the house in
the middle -- about a year and a half before my
departure. And there was a house built for the -- away
from the -- from the main house. It was a service
house. There was couple rooms in there with a kitchen
and a living room. So he will have a room in there, the
chefs.
Q. Okay. Does the name L. ring a bell?
A. No. Never saw her.
Q. Do you recognize the name Joe Joe as somebody
who worked for Mr. Epstein?
A. Joe Joe? Joe Joe, as far as I knew, it was -I met him. He was the house man in New York.
Q. Okay.
A. It was him and his wife -Q. All right.
A. -- that were the people, they handled the
house in New York.
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expenses. And if I have it, I pay it. If not,
Mr. Epstein will pay.
Q. Did you ever have any concerns that any of the
females coming to the Epstein house for the purposes of
massage might be under the age of 18?
A. No, because I never saw younger, young, young
girls. And mostly that I was told they were massage
therapists.
Q. Told by who?
A. By Ms. Maxwell or Mr. Epstein.
Q. Did you ever have any dealings with Sarah
Kellen about the females who came to provide massage
services?
A. No. Sarah Kellen came about, I would says,
the most two months before my departure.
Q. Okay. Do you think that you would be able to
recognize any of the females if you saw them or their
pictures?
A. Pictures? Yeah, I think so.
Q. Did you ever have any discussions with any
fellow employees about the females who were coming to
provide massage services?
A. No.
Q. At the time that you left -A. Yes, sir.
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Q. Did you ever personally observe a massage
taking place in the Epstein house?
A. Never.
Q. Did you ever have occasion to clean
Mr. Epstein's bedroom after a massage?
A. Every time.
Q. Did anyone assist you with that?
A. Sometimes.
Q. Who would be -- who would assist you?
A. Depends on the day of the hour. Sometimes the
cleaning crew that we had, if it was the right date, the
right time, they will go out and clean up. But most of
the time I was involved. I was the one.
Q. Did you ever observe any vibrators in
Mr. Epstein's bedroom after a massage?
A. Yes, I did.
Q. How many?
A. Two.
Q. How many massage tables were there at the
Epstein residence while you worked there?
A. It was permanent massage tables or we had
tables for every room of the house. So it was about the
blue room, the red room. It was a massage table for the
balcony. It was on Mr. Epstein's bathroom,
Ms. Maxwell's bathroom. There was Ms. Maxwell's
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bathroom was in the same quarters, his quarters.
So we had quite a bit of expensive tables.
Q. Did you ever get a massage while you were
working for Mr. Epstein?
A. I wasn't that lucky.
Q. Okay. I'm sorry.
A. I don't want to lie. Yes, I did. By a guy.
It was a -- occasionally it was male massage
therapists there, there were called. They did massages
for Mr. Epstein and Ms. Maxwell.
And one time I had some pains in my back and I
was given as a gift.
Q. Now, there came to be an incident where you
were arrested that caused you to be terminated from
Mr. Epstein?
A. No.
Q. Were you terminated from Mr. Epstein's
employment?
A. Yes.
Q. Did you promise to pay him back some money?
A. Yes.
Q. Did you make all the payments?
A. Yes, I did.
Q. When was the last time you made a payment?
A. I made a payment immediately, the same
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Q. The latter?
A. The latter.
Q. What, if anything, can you remember or tell us
about your separation agreement?
A. It was basically an agreement between him and
myself that we will leave after all those years of
service.
And I regret to agree with the amount, but it
was $30,000 for me and $20,000 for my wife.
And it was -- he give my wife the car that she
usually drive. It was a minivan, Chrysler minivan, as
part of the -- as part of the separation. She loved
that car and she did all the shopping, it was done in
that car.
So Mr. Epstein was kind enough to give her the
car.
The rest of the stuff is, was mainly lawyer
stuff that you can't understand. But basically that was
it. And that it was a part that I think I can -- I
would says, it was more or less that I will not sue him
later or he cannot sue me for any reasons or -- and it
was like a confidentiality issue in that separation
agreement.
Q. And do you understand that in this instance
you are subpoenaed under the power of the Court?
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payment, same amount.
Q. The full amount?
A. Full amount.
Q. Okay. It wasn't a payment plan?
A. No.
MR. WILLITS: I don't have any other
questions. You want to take a short break?
MR. CRITTON: Would you like to take a short
break?
THE WITNESS: I'm fine.
VIDEOGRAPHER: Off the record, 10:56.
(Brief recess.)
CROSS EXAMINATION
BY MS. EZELL:
Q. I'm Catherine Ezell. I want to ask you a few
questions about some things that came up during your
deposition, your earlier questioning in this deposition.
A. Okay.
Q. The book of policies that you mentioned that
was there by the time you left, I just wanted to
clarify, was that done by somebody in Palm Beach to be
used by different households in Palm Beach or was it
done by someone employed by Jeffrey Epstein to apply to
all the homes he -A. Yes.
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A. Absolutely.
Q. And that would include matters that would
otherwise be confidential?
A. Can you repeat that again?
Q. Yeah. Do you understand that because you're
under subpoena by the Court to give your testimony, -A. Today.
Q. -- truthfully -- yes.
A. Uh-huh.
Q. That the confidentiality agreement would not
control; the Court's subpoena -A. Oh, yeah.
Q. -- controls?
A. I understand that.
Q. You mentioned Ghislaine Maxwell did photo
shoots and kept an album?
A. Yes. She was fanatic about photographs -camera. She had a whole bunch of different cameras and
she took all the pictures all over.
Q. Did you ever observe her doing a photo shoot
of V.?
A. No.
Q. Did you ever observe her doing a photo shoot
of any of the other young women whose names you
mentioned?
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A. Young woman?
Q. Yes.
A. No, I can't remember. I know that she went
out and took pictures in the pool because later on I
would see them at the desk or at the house.
And nude -- 99.9 percent of the time they were
topless. They were European girls. They were -Q. You stated that you believe V.'s name was P.,
but you weren't sure?
A. Not sure.
Q. Could it have been R.?
A. R., yeah. Yeah. Could have been.
Q. I want to show you a picture and have it
marked as an Exhibit to this deposition.
MS. EZELL: And did we have the agreement
beforehand that we've been having all along that
we're just using initials and not names?
MR. WILLITS: My client has waived the
confidentiality as to herself. But I certainly
agree as to everybody else.
MR. LANGINO: As do I.
MS. EZELL: Is that okay?
MR. CRITTON: That's what we agreed to on the
last.
MS. EZELL: Right.
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V.R.? Obviously the tape preserves it. We're not
asking the tape gentleman to edit it.
MS. EZELL: Right.
MR. BERGER: So how is it preserved that V.R.
means your client's full name?
MS. EZELL: Well, we had just agreed in
previous depositions that that's the way it would
read. The written transcript would not have the
full name, but would just have the initials.
MR. BERGER: I'm not so sure that constitutes
an identification by Mr. Alessi that's going to be
clear. But this is the first deposition I've
attended, so I'm not sure if I'm -- if what I'm
saying has been dealt with or not.
MR. MERMELSTEIN: I think we're working on
good faith. Mr. Critton is agreeing that the
name -- and I don't think anyone's going to come
back later and say, oh, you meant Vince Robinson or
anything like that, so...
MR. BERGER: Well, I'm not -- I'm not talking
about Mr. Critton. Bob Critton I have the full
trust in. I'm just talking about a jury watching
this or reading this transcript believing that
Mr. Alessi has accurately identified one of these
victims. That's all. I don't know if you've all
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MR. CRITTON: For the court reporter, at
least, in terms of the -- I guess in terms of the
transcript she gives to us, if you would just use a
first initial and a last initial.
MR. WILLITS: So when you ask about V., it
would be V.R. is what the court reporter would
write down?
MS. EZELL: Right.
MR. CRITTON: But make sure everybody uses the
full name, because that way we'll have two
initials.
MR. WILLITS: When they speak, but she's going
to write it down as initials. Is that what you're
saying? I'm confused about everything.
MR. CRITTON: The reason is, is there may be
25, you know, there may be three V.s. So if you
just mention V. and it just shows up as a V., it
won't make sense. So ergo you need to do that.
But Carolyn Andriano, his client, she gets the
whole megillah.
MR. WILLITS: Right.
MR. BERGER: How is it preserved that we're
talking about your client? You gave her full name
a minute ago. How is it preserved if she's -- the
court reporter is going to change the full name to
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thought about that.
MS. EZELL: Well, for one thing, the jury
might, if they're -- if they're hearing or reading
his testimony, they most likely would be seeing the
video, which would have the full name. Unless the
Judge allows us to block out names and we haven't
come to that point.
MR. MERMELSTEIN: I think the idea at trial,
V.R., if it's read to the jury would become then
V.R. It would be read as V.R. But if it's filed
with the Court, this transcript, it will be V.R.,
and that way it doesn't have to be redacted.
MR. WILLITS: As I also understood it, if
there would be any question at all, we could simply
ask the court reporter and she would say, according
to my notes, V.R. is Virgil Robinson and not -- or
whatever her notes show. Wouldn't she be the final
authority?
MS. EZELL: Well, she would certainly have
that record.
MR. CRITTON: You could listen to the tape.
It would be pretty easy. I think we're making it a
lot more complicated than it need be.
MR. WILLITS: For once, I agree.
MR. CRITTON: I think it will be all right.
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MS. EZELL: I'm going to ask -- I don't know
whether you've still been serially designating
Exhibits or whether we're doing them separately for
deposition.
MR. CRITTON: I think we cannot trust that
people will do them serially. I'd do them with
each one.
MS. EZELL: Then would you mark this, please,
as Exhibit 1 to this deposition.
And I'm just going to state on the record that
I will keep that original. We will not attach it
to the deposition.
(Exhibit number 1 was marked for
identification purposes and retained by Counsel for the
Plaintiffs.)
THE WITNESS: Yes, that's -BY MS. EZELL:
Q. Can you identify that -- the young woman in
those pictures?
A. Yes.
Q. Who is it?
A. That's V. -- V. Now that you says R., that
is V.R. definite, a hundred percent.
MR. CRITTON: Let me just note my objection,
as I did in A. Rod's deposition or Mr. Rodriguez's
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THE WITNESS: Could have been. But, you know,
I am not -- I don't think I am a very good judge of
ages. If you ask me how old you are, I really
couldn't tell you.
MR. CRITTON: Kathy thinks she's 25.
MS. EZELL: In my dreams.
THE WITNESS: Now, again, I must tell you, I
was never told to check any i.d.s on any of the
people who work at the house.
BY MS. EZELL:
Q. I understand that. And, so, I think I'm just
trying to establish that you didn't consider it part of
your job description to worry about or consider the
ages -A. No.
Q. -- of the young women that came there?
A. Absolutely not. Absolutely not.
Q. And, so, you never really focused on that or
particularly thought about it if they seemed young?
MR. CRITTON: Form.
THE WITNESS: I don't -- I didn't see that
many young girls, you know, young, underage girls
at the house. I never saw except the two girls
that I mentioned that I think it was underage was
N. for sure because she was still in high school.

Page 46
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

deposition, that I know you're going to confiscate
Exhibit number 1. I think it's inappropriate. I
think I should be allowed to have a copy of
Exhibits that are being used in deposition. But
I'll file a motion with the Court so we don't get
into a pulling match over your Exhibits.
MR. BERGER: I would ask that the court
reporter initial that.
MS. EZELL: Sure.
Oh, you did?
MR. WILLITS: She marked it.
MR. BERGER: Did she put her initials or did
she just put a number or a letter?
MR. CRITTON: She's nodding that she did
everything that she usually does, which means,
initials, date and number.
MR. MERMELSTEIN: You can talk.
MR. WILLITS: But when you talk, use your
initials.
BY MS. EZELL:
Q. How old did you think V.R. was at the time she
began coming to Mr. Epstein's home?
A. She could have been 17, 18, 19.
Q. Could she have also been 15?
MR. CRITTON: Form.
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And she -- she had dinner with her mother, a couple
times with her mother. And she become an actress.
She's an actress and she has done movies. And he
help her in her career.
That's the only girl that I knew she was young
because she was going to high school and I pick her
up from high school sometimes. But she was not a
massage therapist. She will go for dinner. And
they will go for the movies and she sang sometimes
because she was a singer. So she sung at the
house. Beautiful girl. Very talented.
That's the only girl that I know that it
was -- I would says, underage.
BY MS. EZELL:
Q. Okay. Did -- who told you that V.R. was a
massage therapist?
A. Nobody.
Q. Did you assume that she was a massage
therapist because you were told she was coming to give a
massage?
A. No. I assumed she was a massage therapy
because I was -- I drove Ms. Maxwell to Mar-a-lago,
Donald Trump's residence. And I wait in the car while
Ms. Maxwell got a -- I think it was a facial or massage.
I don't know. But that day I remember this girl, V.,
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walking down from the main lobby towards the spa of
Mar-a-lago. And I was driving Ms. Maxwell up, up the
ramp. It's a little ramp there.
And Ms. Maxwell says, stop. And she went and
talked to -- she went inside.
And that afternoon around 5:00 I saw V. came.
She came to the house already, so she was there already.
That was the first day I knew. And then she would come
regularly.
Q. Did you ever meet any of V.'s family?
A. No. I think she was -- one time I think her
father drove her there. And I met -- I don't know if it
was the boyfriend or husband or -- but he had to wait,
make him wait outside while she was at the house.
Q. Do you know the name or recognize the name
Tony Santiago?
A. I think it was him.
Q. That was her -A. I know he had an old beat-up car, Camaro or
Mustang. I know it was very old car that I make him
wait on the street one time. I make him come out of the
driveway because we have to move some cars around.
Q. Did there ever come a time when Tony Santiago
was welcome in the kitchen?
A. I think he came once in the kitchen, but
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there. So I would says, between three months maybe
before I left. And I think I left at the end of the
year, so it could have been -- I remember it was a very
hard day because I had to wait in the sun outside in a
convertible and I was dying, waiting for an hour for
Ms. Maxwell. I think it was in the summer of 2002.
Q. And if I remember correctly, you left in
November or December of 2002?
A. Yes.
Q. So that might have been perhaps July or August
of 2002?
A. Uh-huh.
Q. And, so, as I understand it, you only saw V.R.
come to that house during the last three months of your
time at Mr. Epstein's?
A. Yes.
Q. Do you have any -- any sense or can you
approximate how many times she came?
A. I cannot give you a number, but I would says,
two, three times a week.
Q. You mentioned that sometimes you would have to
call these massage therapists in the middle of the
night. Did you ever have to call V. for Mr. Epstein in
the middle of the night?
MR. CRITTON: Form.
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Ms. Maxwell told me to get him out.
Q. Did she tell you why?
A. No. She didn't -- I guess she didn't want to
become, you know, everybody -- because some of these
people came with their husbands and they wait outside.
And I guess she didn't want this to become a norm for
everybody to bring their companions while they have -they will do a massage for her.
Q. During the time you were there, did you ever
know of Tony Santiago bringing any other girls to
Mr. Epstein?
A. No. I knew that sometimes I saw V. bring
other girls with her, not Tony Santiago.
Q. Do you remember the names of any of those
girls -A. No, I don't.
Q. -- that V. brought?
A. That was at the end of my stay there. No.
That was a very -- at the very end of the last month of
my stay.
Q. Did you give -- I don't believe I asked you,
but if I did, forgive me. Did you give us an
approximate year in which you were taking Ms. Maxwell to
Mar-a-lago and saw V.R. for the first time?
A. That was at the -- at the end of my stay
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THE WITNESS: No. No.
BY MS. EZELL:
Q. Did there come a time while you were there
that V.R. stayed in the house?
MR. CRITTON: Form.
THE WITNESS: I don't think so. I cannot
remember. No.
BY MS. EZELL:
Q. How many bedrooms were there upstairs?
A. One, two, three -- one, two, three, four -four -- so that would be five, five bedrooms.
Q. Five. And, so, would one have been
Mr. Epstein's bedroom?
A. Yes. His quarters was big, huge quarters.
Q. Sort of a suite?
A. Yeah. And he has -- this is the room. His
bathroom was here and her bathroom was here. The main
room was here. And we have -- it was two sets of doors
before -- two sets of double doors before you can go
into the suite. There was one on top of the stairway
and one in the middle of the hallway. And then you walk
into the -- into the suite.
Q. Okay. And you -- you just put a red eight by
11 folder in front of you?
A. Yeah.
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Q. And you said, "this is the room."
Do you mean that is Mr. Epstein's room?
A. And Ms. Maxwell.
Q. And Ms. Maxwell?
A. Yes.
Q. And his bath was on one side and hers was on
the other?
A. Yes. Yes, ma'am.
Q. So did she not have a separate bedroom?
A. Ms. Maxwell? No. Sometimes she slept in a
different bedroom. Don't ask me why.
Q. Okay. But generally at that point in time she
was still -A. Yeah.
Q. -- sleeping in, for most nights, the same
bedroom -A. Yeah.
Q. -- as Mr. Epstein?
A. Uh-huh.
Q. And then there was the service quarters, the
service department?
A. The service quarters before we moved down to
the other house, it was in one corner of the property in
the second floor.
Q. And what -- what other bedrooms were there?
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A. Yes.
Q. And who, if anyone, stayed in the blue room?
A. Yes, many.
Q. Guests who would come and go?
A. (Nods head.)
Q. And in the red room?
A. Same thing.
Q. Again, guests?
A. Yes.
Q. And did you say that N.B. did spend nights
there?
A. No, not that I remember.
Q. She never did?
A. Not that I remember, no. Because she was not
there until the whole length of time that I work for
Mr. Epstein. She was there for maybe a year or two
years. Then she moved to California. She was -- moved
the whole family to Hollywood.
Q. And that's N.B.?
A. N.
Q. You mentioned Dr. Eva Anderson?
A. Uh-huh.
Q. I believe you said she had been a girlfriend
of Mr. Epstein's -A. Yeah.
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A. In the service quarters?
Q. No.
A. In the total amount?
Q. On the second floor.
A. On the second floor.
Q. Other than -A. It was the -- it was a pink room, we called
the pink room. We called the blue room. And the parrot
room. We call a parrot room because there was a crazy
designer, all full of parrots. It look like you were in
the jungle. But that was changed, so that became the
blue room.
So it was the blue room, the red room and the
pink room. That was the main guest, for the main guest
rooms.
Then it was my room and we have like a little
sitting area for ourselves, for myself.
And upstairs there were one, two, three, four,
five, six, six bathrooms.
Q. During the time you were there who, if anyone,
stayed in the pink room?
A. Many people.
Q. Guests?
A. Yes.
Q. Who would come and go?
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Q. -- before -A. I understand.
Q. -- Ms. Maxwell?
A. Yeah.
Q. And were there times when she would stay in
the house?
A. Yes.
Q. Would she stay in the house when Ms. Maxwell
was there as well?
A. Yes.
Q. And did she have sort of a regular room there?
A. Let me repeat. Can you repeat that again, the
questions before? Because I think I says, yes, when
Eva -- when Maxwell was there, I not think -- I can't
remember Eva being there. She was there for a little
bit because they become friends after that and they have
dinners and lunches and she would come, because Eva got
married and she had kids and -- and they were -- called
Mr. Epstein, Uncle Jeffrey.
So they become friends. And -- but I don't
think she ever slept at the house again because she had
her own house in Palm Beach.
Q. When you first went there to work would she
sometimes sleep at the house? Was that before she was
married?
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A. Yes. Before she was married, yeah. They
split up and she went her own way.
Q. Did she marry a Glen Dubin (phonetics)?
A. That's correct. And Mr. Dubin used to come to
the house, too.
Q. Do you know, was Sarah Kellen ever one of the
massage therapists before she became an assistant?
A. I don't know if she was a massage therapist.
I don't remember setting up a massage table for her. I
think she was an assistant. And she would call -- at
the end of my stay, I was -- tried to pull aside from my
obligations and Sarah was doing all the phone calls and
all the arrangement and all the looking out for these
girls for the -- for massage therapists. They were
constantly.
Q. When did that role get transferred from you to
Ms. Maxwell, the role of looking after girls and calling
the girls?
A. I didn't look after -- out for girls.
Ms. Maxwell was the one that recruit -- I remember one
occasion or two occasions she would says to me, John,
give me a list of all the spas in Palm Beach County.
And I will drive her from one to the other one to PGA
and Boca. And she will go in, drop credit cards -- not
credit cards, but business cards, and she come out. And
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Q. And they called him uncle, you said?
A. They called him uncle.
Q. Did you ever learn what Tony Santiago did for
a living?
A. No.
Q. Have you had any occasion to see him since the
time you left Mr. Epstein's employ?
A. No.
Q. And you don't -- do you have any idea where he
is?
A. I have no idea. I remember an incident, one
time the -- I went to pick her up at Royal Palm Beach
and she was crying and I went and knock at the door and
she was crying. And she says, well, -- I think it was
Tony or -- because she used to live with these other
guys, too. There were two guys and her or two couples.
I don't know the arrangements there. But I remember
that she told me the -- Tony or her boyfriend had got
mad and ripped the furniture, he cut the furniture in
pieces and he even broke the screens. Because I was -when I went into to knock the door, the screen was all
ripped up like it was cut.
And she told me that he got mad at -- I don't
know what happened. I never saw him in there.
Q. Did she tell you he had hit her or beaten her
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then we go to -- she will recruit the girls. Was
never -- never done by me or Mr. Epstein or anybody
else, that I know.
I don't know about Sarah because Sarah was
there at the last, last -- probably last weeks of my
stay there. So I cannot say anything about Sarah.
Q. Was there any point in time -- well, let me
ask you this way: Did -- you said sometimes you would
call the girls to come -A. Uh-huh.
Q. -- to give them massage. And sometimes
Ms. Maxwell would?
A. Yeah.
Q. Did there come a time when she took that over
entirely from you -A. No.
Q. -- or that continued -A. That's continued.
Q. -- until you left?
A. Yeah.
Q. Do you remember, is Jeffrey Epstein godfather
to one of the Dubin children?
A. I don't know if he godfather. I don't
remember that. But he was very fond to these children,
the children.
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at all?
MR. CRITTON: Is the she, V., V.R.?
MS. EZELL: Yes. Thank you.
BY MS. EZELL:
Q. Did you ever see during the time you were
there photographs of V. in the house, the Epstein house?
V.R. in the Epstein house?
A. I don't think so. I don't think so.
Q. Did you ever see photographs of V.R. in
Ms. Maxwell's albums?
A. No.
Q. At the time you were employed by Mr. Epstein,
were there any hidden cameras?
A. No.
Q. You do know that he installed some after you
left, correct?
MR. CRITTON: Correct.
THE WITNESS: I don't know.
BY MS. EZELL:
Q. Wasn't there a camera involved in the incident
that -- the incident in which you took money from
Mr. Epstein?
A. Yeah. Yes. But I don't know if he install it
or not. That's what he told me.
Q. Okay.
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A. But we settled that completely out of Court.
It was a, I will pay you back. I'm sorry. I made a
mistake. And that was the end of it.
Q. I understand. And, so, you have no idea then
where the cameras were -A. No idea.
Q. -- installed?
A. I was never back at the house after that.
Q. Okay. I just want to ask you if you recognize
any other names.
Do you recognize a name, E., who was a friend
of Ms. Maxwell?
A. E.T.? Yes.
Q. And was she English?
A. English. And she travel all the time with
them. Not -- I would says, not a hundred percent of the
time, but she travel maybe 60, 70 percent of the time
for a period of years.
MR. CRITTON: So I'm clear, is it Annie?
MS. EZELL: E.
THE WITNESS: E.T.
MS. EZELL: E. or E. I'm not sure.
MR. CRITTON: Thank you.
BY MS. EZELL:
Q. Did she have a regular room in which she
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the pool. But other than that, they were regular
massages.
Q. Did you know a young lady named C. who would
come to the home?
A. C. She was also English?
Q. I don't know?
A. I think I remember a C.
Q. And was she one that came to give massages?
A. C., C., C., C., C., C.
When you deal with all these girls' names. I
think C. was, yes, she was a massage therapist. But I
think she used to -- I could be wrong, but I think she
live in New York and she travelled with them once in a
while.
Q. Were some of the women that travelled with
Mr. Epstein models, to your understanding?
A. Very beautiful models. Very nice. Very,
very -- most of them were models, models.
Q. Did you know anyone named C.F.?
A. No. C.F. no. No.
Q. Jean Luc Bruhel?
A. Jean Luc? Jean Luc was a guy.
Q. I know that. Did you know him?
A. Yes, I know him.
Q. Who was he?
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stayed -A. Yes.
Q. -- when she was there? Which one was that?
A. That was the pink room. When she came, she
stay in the pink room.
Q. And do you have any idea what her relationship
to Ghislaine Maxwell was?
A. I understand she was her assistant. And she
will answer the phones. And she will go shopping with
her sometimes. And she will -- basically they were
friends. I don't think she -- I don't think she was a
massage therapist ever. I don't think she ever was a
massage therapist.
Q. Do you know whether the young women that you
referred to as massage therapists came there to give
massages to both Mr. Epstein and Ms. Maxwell?
A. Yes.
Q. And do you know if E. was ever included in
that activity?
A. I have no idea because when they went upstairs
they shut all the doors and it was absolutely pitch
black in the room. It was no -- we never saw any
massages done. Occasionally we saw a massage, like, if
Ms. Maxwell wants a massage by the pool, I would set up
the table by the pool and they will have a massage at
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A. He was -- he -- matter of fact, I went to his
house a couple of times with Mr. Epstein. And he was a
friend of Mr. Epstein. He was a -- he was French, I
think, French. And he was -- as far as I know, he had a
model agency in Miami, one of the big model agencies in
Miami.
Q. And do you know whether or not Mr. Epstein had
any interest in that model agency?
A. No. No idea.
Q. Do you know whether or not they were business
partners in any way?
A. No, I don't.
Q. Did he ever come over for massages?
A. He came to the house couple times. I think
he -- it might have been occasions where he stay
overnight.
MR. CRITTON: Move to strike as
non-responsive, to at least your question.
BY MS. EZELL:
Q. You indicated that you had been to his home.
So did he have a home in Palm Beach?
A. No. He has a home in Miami Beach.
Q. Miami Beach.
Did you know anyone named D. or D.B.?
A. D.?
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Q. D.
A. It sounds familiar, but I cannot tell you for
sure.
Q. You mentioned some of the chefs. You didn't
mention -A. There was -Q. -- Ryan Dion (phonetics). Was there someone
there named Ryan Dion?
A. No. It was a kid from New York. His name was
Don Perry. Perry?
Q. And would he travel with Mr. Epstein?
A. Yeah.
Q. Now, when -- before the addition out back was
done, I believe you said the chefs would stay back there
sometimes?
A. Uh-huh.
Q. Before then, where did the chefs stay?
A. In the blue room in the back, the one close to
mine.
Q. Did you ever meet any of Mr. Epstein's family;
his brother, for instance?
A. Absolutely, yes.
Q. And what was his brother's name?
A. Mark Epstein.
Q. Would he come and visit regularly?
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Q. And do you know what he did for a living?
A. He has -- I knew he had a printing company,
printing the big logos, the big movie projection
company.
Matter of fact, my son, when he graduate, he
went to work for Mark for about couple months in New
York as a -- as a -- as a trainee. I don't think he
ever got paid, but he -- he was trying to learn the
business and Mark gave him a job. That was for few
months.
Q. How often would Mark Epstein come to Miami?
A. Not too often. Not too often.
Q. When he came, do you know, did he participate
in having the massages?
A. No.
MR. CRITTON: Form.
THE WITNESS: Never.
BY MS. EZELL:
Q. He did not?
A. Never.
Q. And how do you know that?
A. Because it was never -- I was never told to
set up a massage in any of the rooms for Mark or his
mother. They were not too close.
Q. Mark and Jeffrey Epstein are not too close?
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A. Regularly.
But I was more involved with her mother. I
took care of her mother, Mr. Epstein's mother. She was
a very ill lady. I don't know if she's still alive or
not, but I lost contact.
Q. How often would she come to visit?
A. She didn't come to visit too often. She had
an accident, a very bad accident. She lost her trachea,
so she had a -- how they call the -- the thing they put
them in your neck to talk?
Q. Sort of a voice box. I don't know the
technical name.
A. I don't know the technical name, -Q. Right.
A. -- but they open her throat and she had this
thing to talk and she had to cover her throat to talk.
And I was more involved with her than her own
kids. I took her to Miami for the operation. I was
there for the operation. And she -- we have a lot of
fun with her. I mean, she -- she was a very good lady.
Q. Now, other than Mark Epstein, were there any
other brothers and sisters?
A. No. He only has one brother that I know.
Q. And where does he live?
A. He lives in New York.
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A. I would says, they were not. I don't think
so. That was my opinion.
Q. Do you know the name Daniel Estes?
A. No.
Q. Do you know the name Matt Groning (phonetics)
-- Groning?
A. No.
Q. I think you mentioned Mr. Wexler?
A. I believe so.
Q. That you knew him early on?
A. Yes.
Q. And did some work for him?
A. Also his mother. I work on his mother house
in Palm Beach.
Q. Did he also have a home in Palm Beach?
A. Before -- he had a home in Palm Beach before I
went to work for his mother. So I never work on his
home. But I work on his mother home. I don't know if
it was his home or that was used to -- Mrs. Wexler used
to live there.
Q. Did he come over to the Epstein home
frequently?
A. Occasionally.
Q. Did he ever participate in the massages?
A. No.
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MR. CRITTON: Form.
THE WITNESS: No, not that I can remember.
BY MS. EZELL:
Q. Do you know if he and Mr. Epstein were
involved in any businesses together?
A. Mr. Epstein, I never knew what businesses he
was involved. He will -- I was completely shut off of
all of the business, except for the office, transfer of
communications or faxes. But I have no idea of the
relationship with other business partners.
Q. Did you ever have to deal with his -- the
office in New York with someone named Lesley in New
York?
A. The secretary?
Q. Yes.
A. Yeah. I would call -- I would call Lesley
almost every day or other secretaries, they live in New
York. Basically it came a point when Mr. Epstein will
call New York and New York call me to do things for
Mr. Epstein. But he was on the phone or busy or
something and he would call the office and the office
will send me an e-mail or call me or -- it was a
constant report with the office in New York.
Q. And did you in turn sometimes call New York to
get a message to Mr. Epstein?
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Diane's secretary, she stay there for a week with her
kids and we took care of her.
Who else? Mr. Trump. That's a celebrity.
Mr. Robert Kennedy, Junior. Mr. Frederick Fekkai.
Q. Who is that?
A. Fekkai, Frederick Fekkai, the famous
hairstylist. Who else? I don't think I can remember
anymore.
Q. David Copperfield, the magician?
A. No, I never saw him.
Q. You never saw him.
Now, would these -- the people that you named
were all people that you saw visiting in the home?
A. Yes. Also was a Noble Prize winners, the -- I
can't remember his name. It was an old gentleman. He
was a Noble Prize, chemistry, I think, or mathematics.
There was a couple -- a couple of those, very -- also,
we had at one time at the house, it was a reunion of
very Noble Prize winners. But I don't know. They're
not famous, I guess. I can't remember their names.
Very important people.
Q. Was that a dinner or a reception?
A. I think it was a lunch.
Q. A lunch.
President Clinton, did you ever --
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A. Yes.
Q. Did you ever overhear Mr. Epstein talking to
any people that you would consider celebrities?
A. Yes. I knew some -- many celebrities.
Q. Who -- what celebrities did you understand
that he spoke with?
A. He spoke to it?
Q. Yes.
A. I don't know who he spoke to because I never
listen to his conversations. But I saw guests at the
house that were celebrities.
Q. Who did you see at house?
A. Many. It was senators. It was Senator
Mitchell, George Mitchell. It was Prince Andrew. It
was Princess Sarah.
Q. Princess?
A. Sarah, the wife of Andrew.
Q. Sarah Ferguson?
A. Ferguson.
And it was a couple Misses, Misses Yugoslavia,
Miss Germany that I don't even know the names. But they
were a lot of queens and other famous people that I
can't remember. It was a very famous lawyers that I'm
sure you know, Alan Dershowitz, who spend at the house a
couple times. And he slept there. He -- Princess
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A. I met President Clinton on Mr. Epstein's plane
in the last, I think it was the last month or just
before I left -- I left, I met President Clinton in
Miami at his plane. We drove him to Miami.
Q. And do you know, was that a trip -- were they
going on a trip to Africa?
A. I hear about it, but it was not when I was
there.
Q. So that was not the time that you drove -A. No, I was already out.
Q. And Kevin Spacey, did you ever meet him?
A. No. I hear about it on the news, but I never
met him.
Q. Were Prince Andrew and Princess Sarah friends
of Ms. Maxwell?
A. Both of them.
Q. Both Ms. Maxwell and Mr. Epstein?
A. Yeah.
Q. Did -- did they ever have massages when they
were there?
A. Prince Andrew did. I think Sarah was there
only once and for a short time. I don't think she slept
in there. I cannot remember. I think she was visiting
Wellington and she came to the house and we met her.
But Prince Andrew, yes, Prince Andrew spent weeks with
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Page 75

us.

1
2
Q. Where would he sleep?
3
A. In the main room, the main guest bedroom.
4
That was the blue room.
5
Q. And, so, when he would come and stay, during
6
that time would he frequently have massages?
7
MR. CRITTON: Form.
8
THE WITNESS: I would says, daily massages.
9
They have a daily massage.
10
BY MS. EZELL:
11
Q. Was it sometimes more than one a day?
12
A. I can't remember if he had more than one, but
13
I think it was just a massage for him. We set up the
14
tables and -Q. Do you have any recollection of V.R. coming to 15
16
the house when Prince Andrew was there?
17
A. It could have been, but I'm not sure.
18
Q. Not sure. When Mr. Dershowitz was
19
visiting, -20
A. Uh-huh.
21
Q. -- how often did he come?
22
A. He came pretty -- pretty often. I would says,
23
at least four or five times a year.
24
Q. And how long would he stay typically?
25
A. Two, three days.

MR. LANGINO: Go ahead. Sure.
BY MS. EZELL:
Q. You said that you set up the massage tables.
And would you also set up the oils and the towels?
A. Yes, ma'am.
Q. And I think I read one time you said they used
40 or 50 towels a day?
MR. CRITTON: Form.
THE WITNESS: That's correct. There was a
tremendous amount of work in the house, especially
laundry towels, because they were -- we have
towels, piles of towels. And they use in the pool.
There was a lot of people in the pool and there
were a towel that went in the floor, we have to go
and pick it up, wash it. So it was -- it was a lot
of towels, yes.
BY MS. EZELL:
Q. And did you ever have occasion to go upstairs
and clean up after the massages?
A. Yeah, uh-huh.
Q. Did you ever find any vibrators in that area?
A. Yes. I told him, yes.
MS. EZELL: And did you ask that? I'm sorry.
MR. CRITTON: Yes.
MS. EZELL: I don't know how I missed that.
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Q. Did he have massages sometimes when he was
there?
A. Yes. A massage was like a treat for
everybody. If they want it, we call the massage and
they have a massage.
Q. Now, Mr. Trump had a home in Palm Beach,
correct?
A. Uh-huh.
Q. So he didn't come and stay there, did he?
A. No, never.
Q. He would come for a meal?
A. He would come, have dinner. He never sat at
the table. He eat with me in the kitchen.
Q. Did he ever have massages while he was there?
A. No. Because he's got his own spa.
Q. Sure.
MS. EZELL: I don't have any other questions
right now. I'd just like to reserve if something
comes up to ask. But, otherwise, you may go ahead.
MR. LANGINO: It is noon, so I don't know what
everybody else's schedule is. I don't know how
you're feeling.
THE WITNESS: I am fine.
MS. EZELL: I do have another question. May I
ask it?
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BY MS. EZELL:
Q. Since I did miss it, if you don't mind, let me
just ask you again.
Would you describe for me what kinds of
vibrators you found?
A. I'm not familiar -- not too familiar with the
names, but they were big dildos, what they call the big
rubber things like that (indicating). And I used to go
and put my gloves on and pick them up, put them in the
sink, rinse it off and put it in Ms. Maxwell -Ms. Maxwell had in her closet, she had, like, a laundry
basket, one of those laundry basket that you put laundry
in. She have full of those toys. And that was -- and
that was me being professional, leaving the room ready
for bed when he would come back to the room again.
Q. Okay.
A. That happened a few times, few times.
Q. Were there other sex toys that you found in
the area -A. No.
Q. -- sometimes? You mentioned she kept them in
a basket in her closet?
A. She kept them in her basket. She had some
videos there and she have a costume there. I know that
she bought it, that she brought it with her.
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Q. What kind of costume?
A. I don't know. It was a black, shiny costume.
I never saw it on her.
Q. Was it leather?
A. No. I think it was like a vinyl. But we were
very fussy about touching any of that stuff. We just...
MS. EZELL: No other questions. Thank you,
sir.
THE WITNESS: You're welcome.
MR. LANGINO: I shouldn't have more than a
half hour's worth of questions, if everybody is
okay to power through.
MR. BERGER: I probably have a half hour to an
hour.
MR. LANGINO: Okay.
MR. BERGER: Unless you cover what I cover.
MR. MERMELSTEIN: I could say the same thing,
so probably less than that.
MR. LANGINO: So I guess my question is -MR. BERGER: I think we ought to take a break.
MR. LANGINO: That was my question.
MR. BERGER: We're going to take a break.
Do you have any problem with that?
THE WITNESS: No. Whatever you guys want to
do.
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CERTIFICATE OF OATH
STATE OF FLORIDA
COUNTY OF PALM BEACH

I, the undersigned authority, certify that
JUAN ALESSI personally appeared before me and was duly
sworn on the 8th day of September, 2009.
Dated this 19th day of September, 2009.

____________________________________
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Sandra W. Townsend, Court Reporter
Notary Public - State of Florida
My Commission Expires: 6/26/12
My Commission No.: DD 793913
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(Lunch recess.)
(Continued to Volume II.)
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CERTIFICATE
STATE OF FLORIDA
COUNTY OF PALM BEACH
I, Sandra W. Townsend, Court Reporter and
Notary Public in and for the State of Florida at Large,
do hereby certify that the aforementioned witness was by
me first duly sworn to testify the whole truth; that I
was authorized to and did report said deposition in
stenotype; and that the foregoing pages numbered 1 to
78, inclusive, are a true and correct transcription of
my shorthand notes of said deposition.
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I further certify that said deposition was
taken at the time and place hereinabove set forth and
that the taking of said deposition was commenced and
completed as hereinabove set out.
I further certify that I am not attorney or
counsel of any of the parties, nor am I a relative or
employee of any attorney or counsel of party connected
with the action, nor am I financially interested in the
action.
The foregoing certification of this transcript
does not apply to any reproduction of the same by any
means unless under the direct control and/or direction
of the certifying reporter.
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Dated this 19th day of September, 2009.
19
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_____________________________________
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Sandra W. Townsend, Court Reporter
22
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24
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Accused Epstein ‘madam’ quietly selling townhouse
By Emily Smith

February 2, 2015 | 9:38pm

Ghislaine Maxwell is quietly selling her New York townhouse on East 65th Street amid
renewed gossip about her relationship with disgraced mogul Jeffrey Epstein.
Maxwell’s been accused of acting as a “madam” and “procuring girls” for wealthy sex
offender Epstein — claims that she strongly denies.
Her home’s said to be nearly 7,000 square feet and was reportedly purchased in 2010
by an attorney with long-standing links to Epstein.

Now, sources tell Page Six, “Ghislaine is putting the word out to her wealthy friends
that she is ready to sell,” and wants more than $20 million.
Ghislaine Maxwell on the Upper East Side

Perhaps she hopes to put some distance between herself and Epstein, who owns a

Photo: INFphoto.com

mansion a few blocks away.
Her rep didn’t comment.
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DEPOSITION
of
ALFREDO RODRIGUEZ
taken on behalf of the Plaintiffs pursuant
to a Re-Notice of Taking Deposition (Duces Tecum)
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MERMELSTEIN & HOROWITZ, P.A.
BY: STUART MERMELSTEIN, ESQ.
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Attorney for Jane Doe 2, 3, 4, 5,
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Suite 200
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Attorney for B.B.
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Suite 404
Lake Worth, Florida 33461
Attorney for C.M.A.
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Attorney for Jeffrey Epstein.
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Doe right here on the copy you gave me. I'm
missing which Jane Doe this is.
They're all different case numbers. Do
you want me to go through each case number?
MR. CRITTON: I'm going to note my
objection. Obviously if this deposition
gets played -- not obviously, I'm going to
object to the litany of each one so I don't
know how we can separate it out. Maybe if
and when at the time of trial and depending
on how the Court determines what comes in
and what doesn't with regard to the
consolidated aspects of this. I have no
great idea other than just saying Jane Doe
versus Epstein, et al, or something like
that, or Jane Doe, et al.
MS. EZELL: Couldn't we just say and
those cases which have been consolidated
with it for Discovery purposes?
MR. EDWARDS: Although there is cases
here that have cross noticed this from state
court that haven't been consolidated so that
may not work. You may have to read them
all, if it works out your way that will just
get edited out, at least he will have read
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that caption, every caption. Right? Is
there a better suggestion?
MR. CRITTON: No. There may be a better
suggestion if he starts this is such and
such day, it's the deposition of Mr.
Rodriguez in the case such and such, and we
can almost fill it in depending on which
tape it goes, how it fills in, at least
we'll have the context of the first and
depending on whether the Judge reads it in
from a consolidated or they all come
related, I have no great idea.
MR. EDWARDS: I was thinking if he read
every one of them and it was the seventh in
line then you just would edit it so you
would only read that one.
MR. CRITTON: I'm okay with that too.
THE VIDEOGRAPHER: On page number three
there is something missing on the top here.
Do you want me to read each case number
separately?
MR. MERMELSTEIN: I don't think it's
necessary.
MR. EDWARDS: I don't think it's
necessary either.
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Deposition taken before MICHELLE PAYNE, Court
Reporter and Notary Public in and for the State of
Florida at Large, in the above cause.
- - THE VIDEOGRAPHER: This is the case of
Jane Doe No. 2, plaintiff, versus Jeffrey
Epstein, defendant. Jane Doe No. 3,
plaintiff, versus Jeffrey Epstein,
defendant. Jane Doe No. 4, plaintiff,
versus Jeffrey Epstein, defendant. And Jane
Doe No. 5, plaintiff, versus Jeffrey
Epstein, defendant. Jane Doe No. 6,
plaintiff, versus Jeffrey Epstein,
defendant. Jane Doe No. 7, plaintiff,
versus Jeffrey Epstein, defendant. CMA,
plaintiff, versus Jeffrey Epstein,
defendant. And Jane Doe, plaintiff, versus
Jeffrey Epstein, et al, defendant. And Jane
Doe -- is there a shorter thing that we can
do here? It's also missing this one right
here.
MR. MERMELSTEIN: Do we have a problem
with saying Jane Doe 2 and the Epstein and
related cases?
THE VIDEOGRAPHER: I'm missing this Jane
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THE VIDEOGRAPHER: So just go through
just the names.
MR. MERMELSTEIN: That's sufficient. And
there is a cross notice for one of the state
cases?
MR. LANGINO: That would be our case.
MR. MERMELSTEIN: So he's got that
notice? Off the record.
(Thereupon, a discussion was held off the
record.)
THE VIDEOGRAPHER: This is the case of
Jane Doe No. 2, plaintiff, versus Jeffrey
Epstein, defendant. Jane Doe No. 3,
plaintiff, versus Jeffrey Epstein,
defendant. Jane Doe No. 4, plaintiff,
versus Jeffrey Epstein, defendant. Jane Doe
No. 5, plaintiff, versus Jeffrey Epstein,
defendant. Jane Doe No. 6, plaintiff,
versus Jeffrey Epstein, defendant. Jane Doe
No. 7, plaintiff, versus Jeffrey Epstein,
defendant. CMA, plaintiff, versus Jeffrey
Epstein, defendant. Jane Doe, plaintiff,
versus Jeffrey Epstein, et al, defendant.
Jane Doe 3, plaintiff, versus Jeffrey
Epstein, et al, defendant. Jane Doe No.
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101, plaintiff, versus Jeffrey Epstein,
defendant. Jane Doe No. 102, plaintiff,
versus Jeffrey Epstein defendant. B.B.,
plaintiff, versus Jeffrey Epstein,
defendant.
This is in the Circuit Court of the 15th
Judicial Circuit in and for Palm Beach
County, Florida.
This is the deposition of Alfredo
Rodriguez. Today is July the 29th, starting
time -- the year 2009, starting time
approximately 11:16 a.m.
Will attorneys please state their
appearance?
MR. MERMELSTEIN: Stuart Mermelstein for
plaintiffs Jane Doe 2, Jane Doe 3, Jane Doe
4, Jane Doe 5, and Jane Doe 6, and Jane Doe
7.
MR. EDWARDS: Brad Edwards for plaintiff
Jane Doe.
MR. LANGINO: Adam Langino on behalf of
plaintiff, B.B.
MS. EZELL: Cathy Ezell on behalf of Jane
Doe 101 and 102.
MR. CRITTON: Bob Critton on behalf of
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Jeffrey Epstein.
MR. WILLITS: Richard Willits on behalf
of plaintiff C.M.A.
MR. EDWARDS: And Brad Edwards on behalf
of plaintiffs E.W. and L.M.
Thereupon,
ALFREDO RODRIGUEZ,
having been first duly sworn or affirmed, was
examined and testified as follows:
DIRECT EXAMINATION
BY MR. MERMELSTEIN:
Q. Can you state your full name for the
record, please?
A. My name is Alfredo Rodriguez.
Q. And where do you live?
A. I live in Kendall, 11349 Southwest 86
Lane, Miami, Florida 33173.
Q. Are you currently employed?
A. No.
Q. Okay. When was the last time you were
employed?
A. December of 2008.
Q. Was there a time you were employed in
Palm Beach, Florida?
A. Yes, I was.
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Q. When was that?
A. I began on September of 2004.
Q. And where were you employed?
A. I work -- well, I have several employers
in Palm Beach. One of them was Jeffrey Epstein.
Q. By several employers in Palm Beach you
mean -A. Different employers.
Q. At the same time?
A. No, different times. From 2005 to 2006 I
was employed by Dana Hammond.
Q. Donna Hammond?
A. D-A-N-A, Hammond. Or Aimes is her single
name. Dana Aimes Hammond.
Q. Dana Aimes Hammond?
A. Yeah.
Q. That was in Palm Beach?
A. Yes.
Q. And in September 2004 you were employed
by whom?
A. Jeffrey Epstein.
Q. Did Mr. Epstein employ you as an
individual or through any business or corporate
entity?
A. As an individual.
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Q. And what was your position with Jeffrey
Epstein?
A. I was the household manager.
Q. And what does the household manager do?
A. Oversees all aspects of the maintenance
of the estate, payroll of the gardeners,
scheduling staff and security, food, coordinating
activities with the chef, and pilots, etc.
Q. I'm sorry, what was the last one?
A. Activities with the pilots.
Q. Oh pilots.
A. Yes.
Q. What kind of activities do you coordinate
with the pilots?
A. What time Mr. Epstein will arrive, how
many cars will I need and so on and so forth.
Q. Was there a particular place that you
were employed?
A. Yeah, I was employed by 358 El Brillo
Way.
Q. Did you have any other duties other than
what you've mentioned?
A. Driving. Well, I used to prepare coffee
for Mr. Epstein every morning, 6:30 in the
morning. Other than that is little problems
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arise, you know, the maintenance, the
electricians, I have to deal with the contractors
on a daily basis.
Q. Now, what is located at 358 El Brillo Way
in Palm Beach?
A. It's called the estate section of Palm
Beach. It's off North Ocean Boulevard.
Q. So is it a single-family residence?
A. Yes, it is.
Q. When you say you were a household
manager, you were managing that residence?
A. Yes, sir.
Q. And how did you come about obtaining this
position as household manager?
A. Through an employment agency.
Q. Do you know which employment agency it
was?
A. Barbara Goldberg. She has an agency
called Regal Domestics.
Q. Had you worked in household services
before September of '04?
A. Yes.
Q. Did you work in Palm Beach before that?
A. Long Island.
Q. When did you move from Long Island?
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A. I moved to Florida in 1996.
Q. Between 1996 and 2006 when you started to
work for Mr. Epstein did you have household
management jobs in that period?
A. On and off, yes, in Fisher Island,
Florida.
Q. Fisher Island?
A. Yeah.
Q. I take it that Barbara Goldberg
specializes in placing employees for wealthy
households?
A. Yes.
Q. Did you know Mr. Epstein before you began
to work for him?
A. No.
Q. Did you interview with him?
A. Yes, I did.
Q. And what did the interview entail?
A. He asked me what I did before, and he
wanted to know where my capabilities of running
his estate, and what was my salary potentials, we
discuss the time he was going to be in the Island,
et cetera.
Q. What did he tell you at that time as to
the time he was going to be in the Island?
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A. He will say he will be traveling on and
off, and like when he's in the Island he needs a
lot of attention but when he's off I will be more
relaxed.
MR. EDWARDS: I'm sorry, Stuart, I'm
missing some of this just because the noise
on the other end of Richard's phone.
Richard, do you have a mute or anything?
MR. WILLITS: I'm sorry?
MR. EDWARDS: Do you have a mute or
anything? We're getting a lot of noise
coming out of the phone.
MR. WILLITS: I'm sorry.
THE VIDEOGRAPHER: Do you want to go off
the record?
MR. EDWARDS: Sure.
(Thereupon, a discussion was held off the
record.)
THE VIDEOGRAPHER: We're back on the
record.
BY MR. MERMELSTEIN:
Q. So Mr. Epstein told you that when he
wasn't there you would be more relaxed but when he
was there it would be more intense, I assume?
A. Yes.
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Q. And how often did he indicate he would be
in Palm Beach?
A. He will say once a month, like two weeks
out of the month, something like that. This is a
long time ago so I'm trying to remember the words.
Q. That's all right. You can only answer to
the extent that you recall the information that's
asked for in the question.
By the way, have you had your deposition
taken before?
A. I was subpoena by the State Attorney in
Palm Beach but not here.
Q. Did you give a transcribed statement to
the State Attorney?
A. I believe it was recorded. I don't know
with this method but it was recorded.
Q. With a tape machine?
A. Yeah.
Q. Now, after you were interviewed did he
give you the job on the spot or did he call you
afterward?
A. He hired me on the spot.
Q. What was your salary?
A. 55,000.
Q. And when did you start to work for him?
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A. I believe it was the last week of August
of 2004.
Q. Now, I take it your day to day job duties
were different from when he was there to when he
wasn't there. Correct?
A. Yes.
Q. Let's take a day when he's there. What
would your -- what would be your routine, what
would your day entail?
A. Well, coffee at 6:30 in the morning.
Check the cars, you know, see -- he like the
cabana to be in his computer, I would be sure that
the cabana was clean and, you know, tidy.
Q. I'm sorry, what does that have to do with
the computer?
A. He would like to work in the cabana so I
would pay attention to that.
Q. So he would go to the computer in the
cabana and you would make sure that the cabana was
clean?
A. Yes, sir.
Q. So he had coffee at 6:30 a.m. Did he
start working immediately after that?
A. Yes.
Q. Continue. What did you do then?
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A. We have guests that particular day and
arrange, coordinate with the chef if I have to go
buy the groceries, gas the cars. That was a
routine everyday. Relay instructions to the
housekeepers and the gardeners and the pool
people. Arrange meals. This was done by the chef
but I was trying to be sure Mr. Epstein was fed at
his lunch time. And then of course through the
day he will give me instructions.
Q. So he would give you instructions himself
personally?
A. Secretary.
Q. Okay. Now, let's go through who the
household staff was at the time that you started.
Who would you say worked under your
supervision as the household manager?
A. It was a Filipino lady by the name of
Louella. I don't recall her last name.
Q. Louella Rabuyo?
A. Yes, exactly, yes.
Q. What did she do?
A. She would be the housekeeper in charge of
the laundry, cleaning the household, everything
inside the house.
Q. And who else?
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A. Jerome. Jerome Pierre was the gardener.
Q. And he was full-time?
A. Full-time, yes.
Q. Who else?
A. And then we have a young lady who used to
take care of the pool but I don't recall her name
right now. She used to come three times a week,
sometimes four times. Most every day we used to
have John Cassidy air conditioner came to the
house because it's hot and it's humid. What
contractor that's almost on a daily basis there.
Q. Because there was problems with the air
conditioner?
A. Well, the house is big, and all the house
in Palm Beach need constant attention.
Q. Okay.
A. That's the full -- and the chef, David, I
can't remember his last name.
Q. Was it Mullen?
A. I don't recall, sir, right now.
Q. Muller. But his first name was David?
A. David, yes.
Q. Was there a butler as well?
A. Well, I used to double as household
manager slash butler.
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Q. Was there a Michael Liffman that was
hired as a butler at some point?
A. That was before me.
Q. Okay. Who was the household manager
before you?
A. I understand there were several in one
year. There was Mike Friedman, there is Joe
Alessi. There was a couple of Filipino girls -no, they were from Bangladesh. I can't remember.
I used to send his -- I used to forward his mail
to Maryland but I can't recall right now, sir.
Q. Okay. And at the time you took the job
it was open, he didn't have anyone in that
position. Is that correct?
A. What I find is the staff from his house
in Manhattan they gave me the briefing on what he
likes and what he doesn't like. Belinda Retta
from Mrs. Maxwell, they were due to give me an
inside look because it was too much to learn in
48 hours so they were there handling the house
before me, so there were two couples.
Q. Two couples. All right. Let's walk
through that. So the first day you come to work
you're basically you received some training?
A. Exactly.
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Q. And tell us who provided that training?
A. Joe-Joe is his nickname but he runs Mr.
Epstein's estate in Manhattan as well as his wife.
They were very nice people telling me because you
have to understand, there is a lot of specifics,
where to park the car, here and there, if the
plane lands here you have to park the Mercedes,
you know, very specific details, and he gave me an
inside of all of that.
Q. Okay. So you would pick up Mr. Epstein
at the airport?
A. Yes.
Q. And how long did this training last?
A. Two or three days.
Q. Okay. And it was Joe-Joe and his wife?
A. Joe-Joe, yes.
Q. You don't remember the last name or full
names?
A. No, sir.
Q. Anything else you can remember that you
were told specifically regarding his preferences?
A. He likes Columbian coffee, that's the
only type of coffee he drinks, and it was shipped
from New York from Balducci's, stuff like that.
Where to buy the groceries. And he's allergic to
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garlic, maybe something like that, you know,
personal things.
Q. You mentioned Ms. Maxwell?
A. Yes.
Q. Who is she?
A. She was her companion.
Q. Whose companion?
A. Mr. Epstein.
Q. By companion what do you mean?
A. Well, in the beginning I assume they were
husband and wife but, you know, they were not
married, but I treated her as such. Mrs. Maxwell
was like the lady of the house.
Q. Okay. So it was your understanding they
were in a romantic relationship?
MR. CRITTON: Form.
THE WITNESS: Something like that.
BY MR. MERMELSTEIN:
Q. But they just weren't married?
A. No, sir.
Q. So you took instructions from Ms. Maxwell
as well as Mr. Epstein?
A. She gave me the instructions of how to
run the household directly. In other words, she
likes the towels, the sheets and all that so I
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give the instructions to Louella how to proceed
with the cleaning and the upkeep of the house.
Q. You went through the employees who worked
under you as household manager. Who would you say
was your direct supervisor, was it both
Ms. Maxwell and Mr. Epstein?
A. Mrs. Maxwell.
Q. Was your supervisor?
A. Yes, sir.
Q. I think I interrupted you. You were
going through the daily routine, and I'm not sure
you had completed going through what you would do
in a day.
A. Until noon we have all the -- we knew
that the food that was going to be served for
lunch and dinner. And then in the afternoon it
was open to shopping, maybe have to drive him to
the airport to pick up somebody, or answering the
phones.
Q. Was there a procedure or protocol for
answering the phones?
A. Yes, there was.
Q. And what was that?
A. I couldn't relay the message directly to
Mr. Epstein but take message on a piece of paper
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with a copy.
Q. Were you the only one who was allowed to
answer the phone?
A. Yes.
Q. I'm sorry, what would you do -A. I would leave it on the counter next to
the kitchen so when I find that piece all crumbled
I knew that Mr. Epstein saw the message, so we
communicated like that.
Q. Now, you mentioned Mr. Epstein would give
you instructions during the course of the day.
A. Through his assistant.
Q. And his assistant was whom?
A. Sarah Kellen.
Q. But you didn't view her as your
supervisor?
A. She take orders from Mrs. Maxwell but she
will tell me, Alfredo, we need to buy this, we
need to do this, and so and so was coming. I
couldn't talk directly to Mr. Epstein.
Q. Okay. So any communications from Mr.
Epstein always came through Ms. Kellen?
A. Or from the office in New York. Lesley,
his secretary, or somebody else, the comptroller,
the architect, any lawyer.
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Q. Lawyer, what kind of instructions would
you get from lawyers?
A. We used to have a lot of time, for
instance, the dock construction, you need to have
a lot of permits in Palm Beach so they were there
for that reason.
Q. Okay. Now, so you would interact with
the staff from New York and that would include I
think you said Lesley?
A. Lesley, Bella.
Q. What was Lesley's position?
A. Lesley is the secretary, secretary to Mr.
Epstein.
Q. Okay. Is that Lesley Groff?
A. I believe it was, I don't remember the
last name.
Q. Bella, who was Bella?
A. Bella was the assistant comptroller.
Q. Anyone else that you dealt with in New
York?
A. Doug Shadow was the architect and he used
to come to the house in a regular basis because we
used to have a lot of projects going on.
Q. Okay. Would you get advance notice when
Mr. Epstein was going to arrive in Palm Beach?
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A. Yes. Sometimes very short notice but,
yes, I was.
Q. So that varied?
A. Yes.
Q. Who would give you that notice?
A. Mrs. Maxwell or Sarah or Larry, the
pilot.
Q. And then you would drive to pick them up
at the airport?
A. Yes.
Q. And who traveled with him?
A. The three pilots and some guests.
Q. What do you mean by guests?
A. He will have some friends from Harvard,
he will have -- well, very important people that,
you know, friends, acquaintances from New York or
Europe because I was just told the number of
people was coming on the plane.
Q. Were there people who were employed by
him who came regularly?
A. Yes.
Q. And who would they be?
A. Like I said, they were the pilots, Larry
Bisosky, George, and I don't remember the flight
engineer, and he will have two girlfriends.
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Q. The pilot would have two girlfriends?
A. Mr. Epstein. This is all people coming
in the plane together.
Q. Right. What do you mean by girlfriends?
A. Friends, you know, that he was always
having friends that he will befriend in New York,
I don't know, or some other places.
But I was just told -- my concern was how
many people I have to feed, how many cars do I
need to transport these people from the airport to
the house, and to arrange accommodations in the
house.
Q. What about Sarah Kellen, did she travel
with him?
A. Yes.
Q. So she was on the plane?
A. Yes.
MR. CRITTON: Form.
BY MR. MERMELSTEIN:
Q. And Ms. Maxwell?
MR. CRITTON: Form.
THE WITNESS: No, she will have different
plane.
BY MR. MERMELSTEIN:
Q. Okay.
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A. She will rent and Mr. Epstein will fly
his own plane.
Q. Did you also go to the airport to pick up
Ms. Maxwell?
A. Yes.
Q. Did she travel with anyone on a regular
basis when she came in?
A. No.
Q. She was usually alone?
A. (Shakes head.)
Q. Now, going back to Mr. Epstein when he
traveled, these girlfriends that Mr. Epstein had,
you said there were usually two?
A. Two, three, you know.
Q. And did you know who they were or did you
ever talk to them?
A. No, I never seen them before.
Q. So each time he came it would be
different girls?
MR. CRITTON: Form.
THE WITNESS: Yes, sometimes it's the
same.
BY MR. MERMELSTEIN:
Q. Do you remember any of their names?
A. No, sir.
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Q. And would they stay at the El Brillo Way
residence until he left?
A. Yes.
Q. So they were given a bedroom?
A. Yes.
Q. Did you know how old these girls were?
A. No, sir.
Q. Did they appear to be young to you?
MR. CRITTON: Form.
THE WITNESS: They were young but, you
know, I have two daughters so I believe they
were over 20.
BY MR. MERMELSTEIN:
Q. Did you at any point get to know how Mr.
Epstein came to know any of these girls?
A. No, sir.
Q. You had no idea?
A. No.
Q. And so Mr. Epstein would typically stay
for two weeks or so?
A. I will say that.
Q. And what did these girls who came with
him, what did they do during that two week period?
MR. CRITTON: Form.
THE WITNESS: They would go to the
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movies.
BY MR. MERMELSTEIN:
Q. Did you drive them to the movies?
A. Yes. Or sometimes they would take one of
the cars. Comedy clubs.
Q. Comedy clubs?
A. In Palm Beach, West Palm Beach.
Q. What did they do in the house?
A. They will be on the internet most of the
time, by the pool. I think they were having a
good time.
Q. Could they use any of the computers in
the house?
A. Yes.
Q. About how many computers did he have?
MR. CRITTON: Form.
THE WITNESS: Five or six and plus
laptops, you know, more or less.
BY MR. MERMELSTEIN:
Q. What about Sarah Kellen, did she stay in
the house during that two week period as well?
A. Yes.
Q. And they all had their own bedroom?
A. Yes.
Q. How many bedrooms were in the house?
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A. Master bedroom plus I think it was four
extra bedrooms.
Q. And when Ms. Maxwell, she would arrive at
some point during this two week period?
MR. CRITTON: Form.
THE WITNESS: Yes.
BY MR. MERMELSTEIN:
Q. But she would come and leave at different
times?
A. Yes.
Q. And where would she sleep?
A. Sometimes in the master bedroom,
sometimes in the yellow room.
Q. Other room?
A. Yellow room.
Q. What's the yellow room?
A. We used to give them colors because they
will all have different bathrooms so we need to
take care of towels and stuff like that.
Q. So each of the four other bedrooms had a
color?
A. Yes. Blue room, yellow room, pink room,
some other, I don't remember.
Q. Now, were there individuals who didn't
stay in the house but came to the house during the
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course of the day?
MR. CRITTON: Form.
THE WITNESS: Yes.
BY MR. MERMELSTEIN:
Q. And who would these be?
A. The architect, Doug Shadow, some lawyer
like I said for some business, masseuse, sometimes
we have masseuse. We have guests, you know,
sometimes David Copperfield would go to the house
and have dinner.
Q. David Copperfield. So David Copperfield
obviously is a famous person. Right?
A. Yes.
Q. He would stay in the house?
A. No, just for the day, you know, he
wouldn't stay overnight.
Q. Any other famous guests you recall?
A. Larry Dershowitz. Before my time I know
President Clinton was in the house but -Q. You would say a masseuse would come over?
A. Yes.
Q. Who was the masseuse?
A. Some lady that would give massage.
Q. Was it a particular lady or more than
one?
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A. They were different ones.
Q. Did they have -- or did Mr. Epstein make
appointments?
MR. CRITTON: Form.
THE WITNESS: Sarah did the appointments.
BY MR. MERMELSTEIN:
Q. Okay. So Sarah Kellen would make
appointments for massages?
A. Yes.
Q. Was there like a schedule of appointments
for the house?
A. Not for the -- just for employees, we
have a schedule who was working.
Q. You mean -- the employees as to who would
be there and who would not be there?
A. Yes.
Q. Were you advised as to, you know, from
people coming from outside the house coming to the
house what times they would be there?
A. No, I didn't do that.
Q. Okay. And it's your understanding that
Ms. Kellen would arrange for Mr. Epstein's
appointments?
A. She will tell me so and so is coming, so
I will open the door, greet them, and then I would
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leave.
Q. How far in advance would she tell you so
and so is coming?
A. One hour, sometimes half an hour.
Q. Okay. And would she tell you the
person's name or would she just say a masseuse?
A. She will say Johanna is coming, so I will
meet Johanna at the door and I will show her
inside the house because we used to have a code to
get inside the house and I would leave and go to
the staff house or do my duties.
Q. Is Johanna a particular name that you
remember?
A. Yeah, she was a very nice masseuse.
Q. Would she come with her own massage
table?
A. No, we used to have our own.
Q. Okay. So you mentioned that there was a
code to get in the house?
A. Yes.
Q. Okay. And so -A. I will open the door for them.
Q. Okay. How would they get to the house;
do you recall?
MR. CRITTON: Form.
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THE WITNESS: What do you mean?
BY MR. MERMELSTEIN:
Q. How would the masseuse arrive at the
house?
MR. CRITTON: Form.
THE WITNESS: They drive their own car.
BY MR. MERMELSTEIN:
Q. Would they come in a particular entrance?
A. Yes, the main entrance, that means the
big gate.
Q. Okay. And then you would have to enter a
code for them to enter?
A. I will tell them to wait at the kitchen
that Sarah will get them from there.
Q. And then you would leave?
A. Yes.
Q. I think you said there were a lot of
difference masseuses?
A. They have preferences but a few.
MR. CRITTON: Form.
BY MR. MERMELSTEIN:
Q. I'm sorry. Do you remember the names of
the ones he preferred?
A. No, sir.
Q. How often would Mr. Epstein get massages?
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A. I would say almost on a daily basis.
Q. Would he get one a day or more than one a
day?
A. Sometimes there were two.
Q. Were there times when they were more than
that?
A. No, I don't think so.
Q. And the routine was always the same, they
come to the door, you would let them in and bring
them to the kitchen?
A. Yes, sir.
Q. And then Ms. Kellen would greet them?
A. Yes.
Q. And you always walked out?
A. Yes, I would go to the staff house or I
will be on my phone, you know.
Q. Is the staff house a separate house?
A. Yes.
Q. You didn't live on the premises; did you?
A. Yes, I did.
Q. You lived on the premises. And so who on
the staff lives on the premises?
A. I was the only one.
Q. Were there days you had off?
A. Yes. When Mr. Epstein will leave we'll
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clean the house and he will tell me, Alfredo, take
the Mercedes go to Miami for the weekend or four
days.
Q. But that would be when he wasn't there?
A. Exactly.
Q. But when he was there you would always be
living there in the staff house?
A. Yes.
Q. Where was the staff house in conjunction
with the main house?
A. It's adjacent right next to each other.
Q. So you could enter the main house without
going outside from the staff house?
A. Yes.
Q. Okay. So you don't ever recall being
there at the time that Sarah Kellen would greet
this person in the kitchen, the masseuse?
A. I was there sometimes, yes, we meet but
she will take over that and I would leave the
house.
Q. On those occasions while you were waiting
for Sarah Kellen would you ever have a
conversation with the masseuse?
A. Not really. I was busy to do a lot of
things, I will be sure that they have something to

Page 40

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

drink and I will leave them.
Q. Do you remember any of them telling you
anything personal about themselves?
A. No.
Q. These were -- were these sometimes men,
sometimes women?
A. Women.
Q. They were always women?
A. Yes.
Q. Did you know how old these women were?
A. No, sir.
Q. You mentioned before you had -- because
you have a daughter. Correct? How old is your
daughter?
A. 20.
Q. So you have a sense as to, you know -A. They were 20 something, you know.
Q. You think they were 20 something, these
girls who came over?
A. (Shakes head.)
MR. CRITTON: You need to answer out
loud. Yes, no?
BY MR. MERMELSTEIN:
Q. You need to answer out loud, you shook
your head.

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

A. I'm sorry. I think they were 20 years
old.
Q. And what do you base that on?
A. They were very tall to begin with, the
way they talk, some they told me about college,
something you learn past high school.
Q. Some would tell you about college?
A. Yes.
Q. So you did have personal discussions with
some of them?
A. While I was driving with them they would
tell me they were from Minnesota, for instance,
they will tell me I want to go to this college or
Miami this college.
Q. So on what occasions would you have to
drive with them?
A. Almost on daily basis because I was doing
most of the driving for them to go shopping or
pick them up.
Q. Okay. Now I'm a little confused. Are we
talking about the girls who came with Mr. Epstein?
A. Yes.
Q. On the plane?
A. Yes.
Q. No, I'm talking about the masseuses.
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A. No, no, I never drove them.
Q. You never drove any masseuse?
A. No.
Q. And again, so I'm talking about the girls
who would come to give massage to Mr. Epstein. Do
you understand that?
A. Yes, I do.
Q. And these girls, you understand they
would drive?
A. Yes.
Q. To the El Brillo house. Correct? They
would enter in the front. Correct?
A. Yes.
Q. And you would take them to the kitchen?
A. Yes, and I would leave.
Q. Okay. Was there sometimes more than one
girl who came at one time?
A. Yes, there were two girls.
Q. Okay. And why were there two girls?
A. I never asked them, I don't know, sir.
Q. Okay. Did both girls give Mr. Epstein a
massage?
MR. CRITTON: Form.
THE WITNESS: I don't know, sir.
BY MR. MERMELSTEIN:
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Q. You don't know what happened after you
walked out of the kitchen?
A. No.
MR. CRITTON: Correct, as to what he
said? I got double negative. I just want
to make certain that the answer is clear.
Can you read the question back?
(Thereupon, a portion of the record was
read by the reporter.)
THE WITNESS: No.
BY MR. MERMELSTEIN:
Q. And with respect to these girls who came
over to give massages, you don't recall having a
conversation with them. Correct?
A. No, sir.
Q. And again, I think we're a little bit
confused as to which girls we're talking about.
The girls who came over for massages,
what age generally did they appear to be to you?
MR. CRITTON: Form.
THE WITNESS: I don't know, sir.
BY MR. MERMELSTEIN:
Q. Did it appear some of these girls or all
of them were high school age?
MR. CRITTON: Form.
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THE WITNESS: I don't know, sir.
BY MR. MERMELSTEIN:
Q. Did they seem particularly young to you?
MR. CRITTON: Form.
THE WITNESS: They were attractive, sir,
but, you know, it's hard to say the age.
BY MR. MERMELSTEIN:
Q. Okay. You said they were tall you
noticed?
A. Yes.
Q. And they were attractive?
A. Yes.
Q. Do you recall the interview that you gave
to the police?
A. Yes, I do.
Q. Do you recall that that was recorded?
A. Yes.
Q. Do you recall telling the police that the
girls who came to the house were approximately
15 years old?
MR. CRITTON: Form.
THE WITNESS: No, I don't remember that.
BY MR. MERMELSTEIN:
Q. You don't remember saying that?
A. (Shakes head.)
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MR. CRITTON: Form.
BY MR. MERMELSTEIN:
Q. Could it be that you said that?
MR. CRITTON: Form.
THE WITNESS: I don't think so, sir. But
I don't remember saying an age.
BY MR. MERMELSTEIN:
Q. Okay. Do you remember telling the police
detective that these girls, the masseuses,
appeared very young in age?
MR. CRITTON: Form.
THE WITNESS: I don't remember, sir.
BY MR. MERMELSTEIN:
Q. Did you offer them food when they were in
the kitchen?
A. Something to drink, yes, a glass of
water.
Q. Did you offer to feed them anything to
eat?
A. No, sir.
Q. Do you remember telling the police that
the girls would eat tons of cereal and drink milk
all the time?
MR. CRITTON: Form.
THE WITNESS: But these are the girls
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that were living in the house.
BY MR. MERMELSTEIN:
Q. Okay. It seems that we may be confusing
that a little bit.
Did the police ask you about both the
girls who were living in the house and the girls
who came over for massages?
A. They never specified that, sir.
Q. So what was your understanding as to what
you were telling them about?
A. The girls who living in the house.
Q. Okay. You understood that the police
were asking about the girls who were living in the
house, the girls who came with Mr. Epstein -A. Yes.
Q. Let me finish the question.
The girls who came with Mr. Epstein on
the plane and then left with him on the plane.
Correct?
MR. CRITTON: Form.
THE WITNESS: Yes.
BY MR. MERMELSTEIN:
Q. You didn't understand that the police
were asking about the girls who came over during
the course of a particular day to give a massage
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to Mr. Epstein?
A. And leave, no.
Q. As we sit here today you don't remember
anything in particular about the ages of these
girls who came over?
A. No, sir.
Q. Sometimes there were two girls who came?
A. I'm sorry?
MR. CRITTON: Form.
BY MR. MERMELSTEIN:
Q. Sometimes there was two girls who came to
give a massage to Mr. Epstein?
A. Yes.
Q. Do you remember how often it was one girl
versus how often it was two girls?
A. No, sir.
Q. Were there times where one girl stayed in
the kitchen while another girl gave the massage?
A. That I don't know, sir.
Q. Okay. And that was because you left the
kitchen?
A. Yes. Like I said, I was doing my duties.
Q. Now, was it your understanding that the
massage was given upstairs?
A. Yes.
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Q. Who set up the massage table?
A. Sarah or some of the girls they will set
the table.
Q. So was the massage -- the massage table
was upstairs. Is that correct?
A. Yes.
Q. Okay. Where was it upstairs?
A. In the master bedroom.
Q. Was there more than one massage table?
A. Yes.
Q. Which room?
A. One on each master bath.
Q. One in each master bath?
A. Yes.
Q. There is more than one master bedroom?
A. Yes. No, no, there is one master
bedroom, two baths.
Q. Okay. I see. And so each bath had a
massage table in there?
A. Yes.
Q. And did Mr. Epstein do you know have a
preference for one massage table or another?
MR. CRITTON: Form.
THE WITNESS: I don't think so.
BY MR. MERMELSTEIN:
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Q. It was just he would use one of those for
the massage?
MR. CRITTON: Form.
THE WITNESS: Yes.
BY MR. MERMELSTEIN:
Q. And the masseuse would come and open the
table?
A. I don't know, sir, because I send Louella
to arrange everything, the table was in place
already so I don't know who set the table.
Q. I'm sorry, when you sent Louella?
A. When we clean the house the table was
already set so it was not neither us, the
employees, to go upstairs and set the table, the
table was already set.
Q. The table was set in position to give a
massage?
A. Yes.
Q. It was open?
A. Yes.
Q. And so it wasn't your understanding that
Louella had done it?
A. No, I don't think so.
Q. So you think it was either -MR. CRITTON: Form.
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THE WITNESS: Somebody, yes.
BY MR. MERMELSTEIN:
Q. Okay. You don't know who did it?
A. No, sir.
Q. Okay. And what happened after the girl
completed the massage?
MR. CRITTON: Form.
THE WITNESS: Sometimes I noticed that
they leave after awhile because they didn't
tell me when they were leaving, so I was in
the staff house I was not aware what time
they leave.
BY MR. MERMELSTEIN:
Q. Sometimes you wouldn't even know that
they left?
A. Exactly.
Q. Okay. About how long were they there do
you believe?
A. One hour, two hours.
MR. CRITTON: Form.
BY MR. MERMELSTEIN:
Q. Didn't you have to be called to let them
out?
A. No.
Q. I thought there's a code on the door.
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A. Just to get in, to get out you go.
Q. Okay. Did you have any duties or perform
any tasks relating to cleanup after the massage?
A. Yes.
Q. And what was that?
A. We used to go with Louella and see to
replace used towels or sheets in the beds.
Q. This was after the massage?
A. Yes.
Q. Were the beds made in the morning after
Mr. Epstein woke up?
A. Yes.
Q. Okay. So would the sheets need to be
replaced after the massage?
A. We couldn't go upstairs unless he will be
out of the house. So when he leave we used to
find minutes to go upstairs and put everything
tidy again. So it was not always a routine.
Q. Okay. Well, as generally in your
routine, when would he leave during the course of
the day?
A. 10:00 a.m. I would say, go for a drive, I
don't know where they go.
Q. So he would typically go some place at
10:00 a.m.?
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MR. CRITTON: Form.
THE WITNESS: No, I don't remember. They
took the cars, you know.
BY MR. MERMELSTEIN:
Q. Who drove them?
A. He will drive sometimes.
Q. And you don't know where he went?
A. No, sir.
Q. And what time would he come back?
MR. CRITTON: Form.
THE WITNESS: 12, two hours.
BY MR. MERMELSTEIN:
Q. Would he leave any other time during the
day?
A. In the afternoon they will go to the
movies, early evening.
Q. So would he go with the girls who came
with him on the plane?
A. Yes, everybody together, yes.
Q. Including Ms. Kellen?
A. Yes.
Q. So about how many people total would go?
MR. CRITTON: Form.
THE WITNESS: Four or five people.
BY MR. MERMELSTEIN:
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Q. So Mr. Epstein, the two to three girls
who came with him in the plane. Correct?
A. I'm sorry?
Q. The two or three girls who came with him
on the plane?
A. Yes.
Q. And Ms. Kellen?
A. Yes.
Q. Anyone else?
A. No.
Q. Ms. Maxwell?
A. No.
Q. So anyplace else he would go in the car
by himself?
A. He never drove by himself.
Q. You just said sometimes he would drive.
A. Yeah, but with everybody.
Q. Okay. But he would never go just by
himself?
A. No.
Q. Okay. So either in the morning when he
went out to drive or in the afternoon when he went
to the movies that's when you and Louella would go
upstairs?
A. Exactly, sir.
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Q. Okay. And you would cleanup?
A. Yes.
Q. Again, why did the sheets need to be
replaced at that particular point in time?
A. Because they were in disarray so we need
to straighten the bed, the sheets, towels need to
be replaced.
Q. But the bed was made after Mr. Epstein
woke up?
A. Yes, it was.
MR. CRITTON: Form.
BY MR. MERMELSTEIN:
Q. Correct?
A. If he will leave the house we'll do the
bed.
Q. I see what you're saying. If he didn't
leave the house until the afternoon when he went
to the movies then the bed wouldn't be made?
A. Exactly.
Q. What else did you do when you went
upstairs?
A. We need to take a look around, the
temperature of the A/C. Mostly laundry, sir, you
know, because we used to go through a lot of
laundry, that's all.
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Q. Did Mr. -- strike that.
Were there sex toys anywhere in the
master bedroom?
MR. CRITTON: Form.
THE WITNESS: Yes, they were in the
master bedroom.
BY MR. MERMELSTEIN:
Q. Okay. Where were they?
A. In the armoire in front of Mr. Epstein's
bed.
Q. In front of his bed?
A. Yes.
Q. Did you ever do anything with the sex
toys?
MR. CRITTON: Form.
THE WITNESS: The things I did I cleaned
the back -- there is a vibrator to keep
massage to your back. We used to wipe them,
put them away, massage creams, put them
away, fold the table, folding the massage
table.
BY MR. MERMELSTEIN:
Q. Okay. You mentioned there was a back
massager?
A. Yes.

Page 56

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Q. The back massager vibrated?
A. Yes.
Q. I started this questioning by asking you
about sex toys. Correct?
A. Yes. Go ahead.
Q. What were the sex toys?
A. In the armoire.
Q. Yes. Okay.
A. I never see them outside laying around.
Q. You never saw them out of the armoire?
A. I don't think so, sir.
Q. Do you remember what kind of sex toys
they were?
A. Like spouses, you know, what do you call
that? Handcuffs, or a vibrator. They called
dildos?
Q. Yes. Were there many of them?
MR. CRITTON: Form.
THE WITNESS: A few.
BY MR. MERMELSTEIN:
Q. Describe them.
A. You know, personal vibrators for women.
Q. Were they a particular color, a
particular size?
A. I don't remember, sir.
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Q. You remember he had a few vibrators?
A. Yes.
Q. Any other kind of toys that you can
remember?
A. No, sir.
Q. And it's your testimony here today that
they were always on the shelf?
A. Yes.
Q. You never had to do anything with them?
MR. CRITTON: Form.
THE WITNESS: Not me personal, sir, I
don't know if Louella saw them, but this is
what I did and when we went upstairs.
BY MR. MERMELSTEIN:
Q. Do you recall telling the police that
when you cleaned Mr. Epstein's bedroom after the
massages you would discover a massager, vibrators,
and sex toys scattered on the floor?
MR. CRITTON: Form.
THE WITNESS: Yeah, what I did was the
back massager, the back rubber, this was
always on the floor.
BY MR. MERMELSTEIN:
Q. Okay. But it says sex toys.
MR. CRITTON: Form.
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THE WITNESS: I don't think so, sir.
BY MR. MERMELSTEIN:
Q. Okay. You don't recall telling that to
the -MR. CRITTON: Form.
MR. MERMELSTEIN: Why don't we take a
break?
(Thereupon, a recess was had.)
THE VIDEOGRAPHER: We're back on the
record with tape number two.
BY MR. MERMELSTEIN:
Q. You mentioned before the break that you
would escort these girls who came to the house to
the kitchen and then typically you would leave the
kitchen and Sarah Kellen would meet them there.
A. Yes.
Q. And then to your understanding they would
provide Mr. Epstein with a massage.
MR. CRITTON: Form.
THE WITNESS: Yes.
BY MR. MERMELSTEIN:
Q. Now, how would they get upstairs from the
kitchen?
MR. CRITTON: Form.
THE WITNESS: There was a stairwell from

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

the kitchen.
BY MR. MERMELSTEIN:
Q. There was a stairwell from the kitchen
upstairs?
A. Yes.
Q. Okay. And were there any paintings or
drawings or artwork or photos on the stairwell?
A. Yeah, there was some art.
Q. There was art?
A. Yes.
Q. Describe the art that was on the
stairwell.
A. Pictures in black and white of places and
some girls.
Q. Okay. There were pictures of girls?
A. (Shakes head.)
Q. You have to say yes or no.
A. Yes.
Q. Were they photos or drawings?
A. Photos.
Q. Photos of girls. And they were in
frames?
A. Yes.
Q. And they were on the stairwell?
A. Yes.
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Q. About how many photos of girls were
there?
A. In the stairwell there were three
pictures, one from Havana, one in Mountain, and
then you have a foyer upstairs it was a big like a
beach, and then there was two girl pictures.
Q. There were two girl pictures in the
foyer?
A. Yes.
Q. As you arrive at the top of the stairs?
A. No, as you cross the foyer.
Q. Okay. Upstairs?
A. Yes.
Q. There is only two floors. Correct?
A. Yes.
Q. And describe the photos of the girls, the
two photos of the girls.
A. There was a young girl pulling her -pulling her swimsuit a little bit showing her
fanny a little bit and the other one smiling.
Q. So neither one of them was a girl nude?
A. No.
Q. Okay. There was one girl showing what,
she had her back to the camera?
A. Yes.
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Q. And she was pulling down -A. She was showing one of her cheeks let's
put it.
Q. One of her cheeks. Okay. And the other
one was a girl -A. Smiling. You see the face but it was not
nudity there.
Q. And were there other photos of girls?
A. Yes, the only ones in that area.
Q. The only ones in that area were those
two?
A. Yes.
Q. There were no other photos of girls?
A. No.
Q. None on the staircase?
A. No.
Q. From the kitchen stairs once you arrived
in this foyer where was the master bedroom from
there?
A. To the west side of the house.
Q. So you would make a left when you got -A. There is two stairwells to go in, one is
the main and the staircase from the kitchen would
kind of spiral down. Yeah, you have to make a
right to go to the master bedroom.
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Q. Okay. Did you pass any other bedrooms on
the way to the master bedroom or was the master
bedroom right there?
A. As soon as you leave the stairwell there
was a bedroom right in front of that.
Q. Which bedroom was there?
A. That was the yellow bedroom. I can't
remember, sir, but it was one -- I believe it was
the yellow room.
Q. And then there was a master suite?
A. Then you have to make a right, cross the
foyer to go to the master bedroom.
Q. Is it your understanding that the
massages were always in the master bedroom?
A. As I understand, yes, sir.
Q. Were there photos of girls elsewhere in
the house that you recall?
A. Mr. Epstein's closet.
Q. In his closet?
A. Yes.
Q. Were any of those photos were the girls
nude or in any stage of undress?
A. Yes, sir.
Q. Okay.
MR. CRITTON: Object to the form on the
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last question.
BY MR. MERMELSTEIN:
Q. How many of those photos were there?
A. There was a mosaic of pictures. I don't
know, it had 10, 12, 14.
Q. I'm sorry, a what?
A. Mosaic.
Q. Mosaic. So it was like in a single
frame?
A. Yes.
Q. And there were photos of nude women in
this frame?
A. Yes, sir.
Q. Okay.
MR. CRITTON: Form.
BY MR. MERMELSTEIN:
Q. Did you know any of the girls in those
photos?
A. No, sir.
Q. Do you recall ever seeing any of them
before?
A. No, sir.
Q. Did you have any impressions as to how
old these girls were in the photos?
MR. CRITTON: Form.
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THE WITNESS: No, sir.
BY MR. MERMELSTEIN:
Q. Did they look young to you?
MR. CRITTON: Form.
THE WITNESS: No, sir.
BY MR. MERMELSTEIN:
Q. They did not look young?
A. They were young in terms of -- when you
say young?
Q. Did they appear to be under 18 years old?
A. No, sir.
Q. Any other photos of girls in any stage of
undress that you recall in the house?
A. There were pictures of Mr. Epstein and
Mrs. Maxwell, but I mean they were adults, I mean,
they were plus 45.
Q. No, I understand. There were nude photos
of them?
A. Yes.
Q. Okay. Any nude photos of girls other
than Ms. Maxwell around the house that you recall?
A. Yeah, the one I just mentioned.
Q. Other than what you've mentioned, are
there any others?
A. No, sir.

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Q. You say Sarah Kellen would greet the girl
in the kitchen, the girl or girls who were coming
to give the massage. Correct?
A. Yes.
Q. What would she do while the massage was
going on?
MR. CRITTON: Form.
THE WITNESS: I don't know, sir.
BY MR. MERMELSTEIN:
Q. Were you ever in the kitchen when the
girl went upstairs?
A. No, sir.
Q. Never?
A. No.
Q. How are these girls paid for their
services for giving massages?
A. I pay them.
Q. You paid them?
A. Yes.
Q. Okay. I thought before you said that you
didn't necessarily see them when they left?
A. When Sarah told me so and so is going to
get so much, so not necessarily when they leave,
they will came the next day, or I leave an
envelope in the kitchen.
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Q. Okay. Well, what would determine how you
went about paying them?
A. Sarah told me.
Q. Sarah told you to leave an envelope or to
pay them in person?
A. Yes.
Q. Okay. When would she tell you this?
MR. CRITTON: Form.
THE WITNESS: Sometimes in the afternoon,
you know. It depends, it varies, you know,
because she will call me and say so and so
will get paid $300. I never ask, you know.
BY MR. MERMELSTEIN:
Q. Well, how did you know whether to leave
it in the kitchen or to hand it to the girl?
A. She would give me the instructions.
Q. She would always give you instructions as
to how the payment was to be made?
A. Yes.
Q. Sometimes it wasn't that day?
A. No, sir.
Q. Okay. And because you knew the girl was
coming back?
A. She will probably make arrangements with
Sarah because I didn't know she was coming back.
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Q. And how much did you know to pay?
MR. CRITTON: Form.
BY MR. MERMELSTEIN:
Q. How much did you know to pay the girl?
A. It varies, 300, 400, 500.
Q. And Ms. Kellen would always instruct you
as to how much it would be?
A. Yes.
Q. Did you write a check or how did you make
the payment?
A. Cash.
Q. It was always cash?
A. Yes.
Q. Do you know why that is?
A. I'm sorry?
Q. Do you know why you always paid cash?
A. I was supposed to have cash with me, sir,
at all times. The checks were made for paying
payroll so -- or purchasing items.
Q. Okay. So you used checks for the payroll
for the employees who were under you?
A. Jerome the gardener.
Q. Okay. Now, was Jerome an independent
contractor or an employee?
A. No, he will be under -- he was under
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my -- he was an employee of Mr. Epstein.
Q. So he was a regular employee?
A. Yes, sir.
Q. So there would be like -- so he would
receive a check. Correct?
A. Yes.
Q. And there would be withholdings from the
check, etc. Right?
MR. CRITTON: Form.
THE WITNESS: Yes.
BY MR. MERMELSTEIN:
Q. But the girls who gave massages, they
would just receive cash?
A. Yes.
Q. And how were other household expenses
paid?
A. Food, gas, flowers, gifts.
Q. How were they paid?
A. Cash or check, you know. I will buy -in a store I will pay with a check, and sometimes
I will use cash or credit card, sir.
Q. So you had your own credit card?
A. They give me credit card, they give me
the checks and they give me the cash.
Q. Okay. What kind of credit card was it?

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

A. It was like -- I don't remember, Visa,
Master Card.
Q. It was like -- was it a debit card or
credit card?
A. It was a credit and debit card.
Q. It was both?
A. Yes.
Q. Was there an account that you had
signatory authority on?
A. Yes, I did.
Q. And anyone else have signatory authority
on this account?
A. No, sir. Yeah, well, Mrs. Maxwell.
Q. So there was an account with you and
Ms. Maxwell had signatory authority on?
A. Yes.
Q. And you would pay expenses of the
household from that account?
A. Yes.
Q. And you would write checks?
A. Yes.
Q. You would pay payroll from that account?
A. Yes.
Q. And did you have an understanding as to
why the girls that gave massages were always paid
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in cash as opposed to check?
MR. CRITTON: Form.
THE WITNESS: I was told to pay them
cash, sir.
BY MR. MERMELSTEIN:
Q. Simply you were told and didn't ask why?
A. No.
Q. Do you recall telling the detective who
interviewed you for the police that you thought of
yourself as a human ATM machine?
MR. CRITTON: Form.
THE WITNESS: Yes.
BY MR. MERMELSTEIN:
Q. You recall saying that?
MR. CRITTON: Form.
THE WITNESS: Because I always had cash
in my pocket.
BY MR. MERMELSTEIN:
Q. And why was there always cash in your
pocket?
A. That was part of my job to have, you
know, for emergencies or paying somebody cash.
Q. Okay. What kind of emergencies?
A. It's hard to say. I was supposed to put
cash on each Mercedes Benz on each ashtray. The

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

idea behind this is you get stranded nobody accept
credit card or check you have cash.
Q. How much did you leave in the ashtray?
A. 300.
Q. And did you ever have to replenish that
money?
A. Yes.
Q. Because the Mercedes was stranded?
A. No, because when Mr. Epstein will leave I
have to collect that money because I will send the
cars to the car wash so to avoid that money being
stolen we used to keep track, you know, when to
retrieve that money and then when he's coming put
it back there again.
Q. So you use cash for that purpose and you
also use cash to pay the masseuses. Correct?
A. Yes.
Q. Did you use cash for any other purpose?
A. Car wash for the guy who used to came to
the house and wash all the cars. Tipping
sometimes for getting a good spot in the
restaurant you have to have cash, something like
that.
Q. Okay. Would you drive Mr. Epstein to a
restaurant?
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A. Not him. I will drive anybody else but
he would rather eat at home.
Q. So you would drive house guests to
restaurants?
A. Yes.
Q. And when you did that you would -- didn't
you stay with the car or did you eat with them?
A. No, I will stay with the car.
Q. So who did you tip?
A. If you want to park in front of the
restaurant you got to tip the valet otherwise
you're taking one of the spots.
Sometimes I used to take -- I'm sorry.
Aviation, you know, you need to go to aviation and
help those guys move your cars around, you need -they carry luggage, so I used to tip those too.
Q. That would be when you picked up or
dropped off Mr. Epstein. Correct?
A. Yes.
MR. MERMELSTEIN: We'll mark this as an
exhibit, composite exhibit.
(Composite Exhibit 1 was marked for
Identification.)
MR. CRITTON: Just out of curiosity, on
depositions are we going to use instead of
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doing plaintiff and defendant designations
do you just want to run them one, two,
three, four?
MR. MERMELSTEIN: That's fine with me as
long as we remember where we left off.
MR. CRITTON: Well, are we going to do it
consecutive with all of the depositions?
I'm okay with that if someone can keep track
of that.
MR. EDWARDS: I've had that go wrong
before, especially when we have some parties
who aren't here, such as Mr. Garcia, he's
going to join depositions, we have to start
at 27 or whatever.
MR. CRITTON: For each deposition one
through whatever without necessarily giving
them a plaintiff or defendant.
BY MR. MERMELSTEIN:
Q. Mr. Rodriguez, I've marked as Exhibit 1 a
composite document which includes four per page of
what appear to be message slips.
First of all let me ask you, let me
direct your attention to the first page of this
exhibit. And the upper left message has initials
at the bottom. Is that correct?
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A. Yes.
Q. Are those your initials?
A. Yes.
Q. And was it the household policy to
initial messages when they were taken?
A. Yes.
Q. Okay. You were instructed to do that?
A. Yes.
Q. Who instructed you to do that?
A. Ms. Maxwell. There was a manual, sir, in
the house, we had to follow the instructions of
the manual.
Q. There was -- okay.
A. Estate manager, household manager for all
the houses, so I will abide to that, you know, so
I take message with my initial, the time, who
called.
Q. So there were all sorts of policies and
procedures in this manual?
A. Yes.
Q. Who wrote it?
A. It was the estate manager for all the
properties and so I was -Q. Who was the estate manager for all the
properties?
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A. I never met him, sir, he was fired before
I came along.
Q. But you don't remember his name?
A. No, sir.
Q. And you remember one of the things that
said in this manual was that every message has to
be signed?
A. Yes.
Q. I'm not necessarily going to go through
every single message. Let me go back to the one
on the upper left on the first page. It's from
Jean-Luc. Is that correct?
A. Yes, sir.
Q. Who is Jean-Luc?
A. He had modeling agency.
Q. How do you know that?
A. He gave me his card, sir.
Q. Was he a frequent guest at the house?
A. Yes, sir.
Q. Did he stay over?
A. Sometimes he will stay, sometimes I will
drive him to Miami.
Q. Do you recall his last name?
A. No, sir.
Q. And so you had a conversation with him
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and he told you he owned a modeling agency?
A. Yes, sir.
Q. Anything else he told you?
A. He spoke, you know, five, six languages,
always speaking Spanish, Italian.
Q. Did the girls who were -- you know, who
travelled with Mr. Epstein, were they from his
agency?
MR. CRITTON: Form.
THE WITNESS: I don't know, sir.
BY MR. MERMELSTEIN:
Q. You didn't discuss that?
A. No.
Q. Let's look at the message next to it.
MR. CRITTON: Still on page one?
MR. MERMELSTEIN: Still on page one.
BY MR. MERMELSTEIN:
Q. It appears the one under it is to the
same person. Is that correct? Who is that?
A. Alicia.
Q. Who is Alicia?
A. I don't know, sir. Please tell Jeffrey
that I called so I just wrote the name.
Q. Now, some of these messages if you look
through appears to be a different handwriting and
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there is no signature on the bottom.
A. That's not mine, I don't know who's that
is, sir.
Q. I thought you said earlier you were the
one who was responsible for taking messages.
A. Exactly, yes, I was, sir.
Q. But there were other people who took
messages as well?
A. Maybe this is after or before my time,
sir.
Q. Okay. Because there is no date on it.
A. I used to put my dates and I know I used
to do that all the time, but you know.
Q. These style of message pads. It was a
pad. Correct?
A. Yes.
Q. And this is the old fashion message pad
that it's like duplicate?
A. Exactly, the original stays with the
spiral.
Q. Okay. So there was a spiral notebook?
A. Exactly.
Q. And you would write the message on the
top copy and then you would take that out and put
it on the counter in the kitchen?
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A. Yes, sir.
Q. And Mr. Epstein knew to look there for
his messages. Correct?
A. Yes, sir.
Q. Then there was a carbon copy that was
with -- that remained with the spiral notebook.
Correct?
A. Yes.
Q. Now, if you look at the way this is
copied it appears to be that this was taken from
the spiral notebook. Is that fair to say?
A. Yes, sir.
Q. Okay. So it would appear that, for
example, that these ones that aren't dated are on
the same pages as the ones that are dated. Is
that fair to say?
A. Yes, sir.
MR. CRITTON: Form.
BY MR. MERMELSTEIN:
Q. Does that help at all as to who may have
been the one to take these other messages?
A. I don't know, sir, I don't know.
Q. But it's your understanding that no one
else other than you took messages?
A. Exactly.

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Q. There is a fairly distinctive AR
signature on many of these message slips. And
that's your signature. Correct?
A. Yes, it is.
Q. Let me direct your attention to a message
that was taken on November 8, 2004.
MR. CRITTON: I think that's page nine.
I just numbered mine.
MR. MERMELSTEIN: It is page nine,
correct.
MS. EZELL: What was the date again?
MR. MERMELSTEIN: November 8, 2004.
BY MR. MERMELSTEIN:
Q. Now, it appears that there is information
that was redacted from here, meaning that it was
whited out or blacked out, one or the other. Do
you see that?
A. On the right.
Q. Because you would have written down a
name and phone number. Correct?
A. Yes.
Q. And the message is, quote, "I have a
female for him."
A. Yes.
Q. Do you remember this message?
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A. Probably so, sir.
Q. Okay. Tell me what this was about.
A. Probably so, sir.
MS. EZELL: What was that answer?
MR. CRITTON: He said probably so.
THE WITNESS: Maybe C.
BY MR. MERMELSTEIN:
Q. C. So you think that -- would that be
C.W.?
A. I didn't know the last name, sir.
Q. Who is C.?
A. C. was a masseuse.
Q. Okay. She was one of the masseuses who
would come to the house?
A. Yes.
Q. I thought you didn't know any of the
names.
A. I remember Johanna. There is so many
names, sir, this is 2004.
Q. You remember Johanna. I understand. You
remember C.?
A. Yes.
Q. Do you remember any others?
A. No, sir.
MR. CRITTON: Can I ask, did you all blot
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it out or redact it?
MR. EDWARDS: The State Attorney's
office.
MR. MERMELSTEIN: We did not redact it.
THE WITNESS: For the record, I can make
it out because I know my writing that's why
I remember the name.
BY MR. MERMELSTEIN:
Q. I see. From what we can see here it
appears to be C.?
A. Yeah.
Q. I see. The message, I have a female for
him, what was that, what was that about?
A. They tell me that message. I never ask
them, I never inquired. I mean, I never -- I took
the messages literally and I write it down, that's
why I put quotations.
My job, sir, was to take messages and who
are you, last names, or, you know, it was never in
my job descriptions to, you know, if they accept
the message then they will give me further
instructions.
Q. So your feeling was it's none of your
business what this message means. Is that what
you're saying?
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A. Something like that, sir.
Q. Did you have an understanding as to what
she meant?
MR. CRITTON: Form.
THE WITNESS: Yes.
BY MR. MERMELSTEIN:
Q. What was that?
MR. CRITTON: Form.
THE WITNESS: That she had a female.
It's self-explanatory.
BY MR. MERMELSTEIN:
Q. Female for what?
A. I don't know, sir. Maybe a massage,
maybe to go out as his companion.
MR. CRITTON: Form, and move to strike
the answer as speculation.
BY MR. MERMELSTEIN:
Q. And the 561 area code is Palm Beach.
Correct?
A. Yes.
Q. Was C. there often to your recollection?
A. I don't think so, sir.
Q. You don't remember her coming over to the
house?
A. No, not in the house.
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Q. Let me direct you to page 11, two pages
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A. No.
Q. Let me direct your attention to page 13.
MR. CRITTON: When you reference a page
you may want to tell him what the message is
and the date, if he's got it, that's fine.
MR. EDWARDS: It needs to be cleaner on
the record anyway.
BY MR. MERMELSTEIN:
Q. There is a message on the upper left
dated November 20, 2004.
A. Yes.
Q. That's a message that you took. Correct?
A. Yes, sir.
Q. Ms. B. Do you recall who that is?
A. No, sir.
Q. You have no recollection?
A. No.
Q. That was the message you took for Sarah?
A. Yes.
Q. It was your understanding that Sarah made
the appointments for the massages?
A. Yes.
MR. CRITTON: Form.
BY MR. MERMELSTEIN:
Q. Let me direct your attention to a message
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1
in.
2
A. Where do you see the page number?
3
Q. Just go down two pages. I'm just
4
counting in my head.
5
Now, other than the message on the upper
6
left, that's your signature at the bottom.
7
Correct?
8
A. Yes.
9
Q. Did you take these other messages?
10
A. No.
11
Q. Now, was there a different system or
12
protocol at night?
13
A. No, it's the same.
14
Q. So if you were in the staff house would
15
the phone ring in there and you would pick it up
16
in there?
17
A. Yes, I will take the information and
18
transfer to this, this was in the main house.
19
Q. Okay. But the phone would ring in the
20
staff house?
21
A. Yes.
22
Q. So as we sit here today you have no
23
explanation as to why someone else is writing down 24
messages on this pad?
25
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dated 12/4/04.
MR. CRITTON: Page 15.
BY MR. MERMELSTEIN:
Q. On the bottom right that's your
signature. Correct?
A. Yes.
Q. And Johanna is the name?
A. Yes.
Q. And is that the same Johanna you
testified to earlier was the one you remember?
A. Yes, I believe so, sir.
Q. Can you describe Johanna for us?
A. Johanna, she was -- I remember she was
pregnant at the time, so very sweet lady, she live
in West Palm Beach, always talkative.
Q. What kind of things did you talk about?
A. How are you doing and everything, but
cheerful person, you know, nothing specific, but
she will always greet me cheerfully, nice person
to be around.
Q. Did she go to school, did she have
another job?
A. I think she was a professional masseuse.
Q. Now, it was your understanding that
generally the girls who came to the house for
22 (Pages 82 to 85)
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massages were not professional masseuses. Is that
correct?
MR. CRITTON: Form.
THE WITNESS: I don't know, sir.
BY MR. MERMELSTEIN:
Q. How do you know Johanna was a
professional?
A. She tell me all the time that she was
coming from another work so she -- or she will
mention that I have to leave because I have to be
in another place.
Q. Okay. But you mentioned that she was a
professional masseuse, that indicated to me that
your understanding was that the others may not
have been professional masseuses.
MR. CRITTON: Form.
THE WITNESS: I think she was more busy
than the others giving masseuse -- massage.
BY MR. MERMELSTEIN:
Q. Again, why do you say that the others
were not busy giving massages?
A. They didn't have the scheduled
appointments like Johanna did.
Q. How do you know that?
A. Johanna was always -- let's say I need to
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leave by five, and she will leave at five. Like I
mentioned, she was, you know, probably she was
going to have a kid in two months or something
like that because she was like -Q. How do you know the other girls didn't
have appointments of that nature?
A. They seemed more relaxed, sir.
Q. Go to the message dated December 7, 2004.
Do you see that on the upper left?
A. Yes.
MR. CRITTON: That's page 17.
MR. MERMELSTEIN: Thank you.
MR. CRITTON: Who is it just so I know
because there is others December 7th?
MR. MERMELSTEIN: I'm sorry, N.
MR. CRITTON: That's page 18.
BY MR. MERMELSTEIN:
Q. You took that message. Correct?
A. Yes.
Q. Do you recall who N. is?
A. No, I don't remember, sir.
Q. And the message next to it is Lesley
Wexner. Is that correct?
A. Yes.
Q. And that's your signature as well?
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A. Correct.
Q. Do you recall who Lesley Wexner is?
A. He's the owner of Victor Secret, the
Limited.
Q. Okay. What was his association with Mr.
Epstein?
A. He was Mr. Epstein's boss.
Q. He was Mr. Epstein's boss?
A. Yes.
Q. How did you know that?
A. I think it's public domain through
internet I did my research who he was.
Q. Okay. Before you went to work for Mr.
Epstein you did your research of who he was?
A. No.
Q. At what point did you do your research?
A. During working you get curious so you
went to Google the name and it's there.
Q. So you would Google the names -A. Lesley Wexner.
Q. In other words, you Google names
generally of -A. No, not necessarily, not all the time,
but he used to call all the time and so I want to
know who this gentleman was.
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Q. Did you Google Jean-Luc?
A. No.
Q. Okay. You talked to him that's -A. It never occurred to me, sir.
Q. Who else do you recall Googling?
A. Prince of -- Prince Andrew, or Barak, the
Prime Minister of Israel because he used to call.
Donald Trump.
Q. Go to the next page, there is a message
dated December 9th from Ms. Svetlana.
A. Yes.
Q. Who is that?
A. I don't know.
Q. You don't recall?
A. No.
Q. Do you recall a masseuse by the name of
Svetlana?
A. I don't recall that, sir, I don't
remember.
Q. You look at the next page there is a
message on the upper left corner with the name
redacted again. Do you see that?
A. Yes, sir.
Q. That's a message you took?
A. Yes.
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Q.
A.
Q.
A.
Q.
about
A.
Q.
2005.

Is that C. again?
It looks like it is, sir.
So that was a message from C.?
Yes.
You don't recall what she was calling
on December 15, 2004?
No, sir.
If you look at a message dated January 8,
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Q. And when you say girlfriend, what do you
mean by that?
MR. CRITTON: Form.
THE WITNESS: She used to be more times
than the other girls with her -- with him.
BY MR. MERMELSTEIN:
Q. Would she arrive on a plane with Mr.
Epstein?
A. Yeah.
Q. And the time that you worked for Mr.
Epstein how often was Nadia with him?
A. Half the time I would say.
Q. Did you ever have a discussion with her
or talk to her about personal matters?
A. No.
Q. Did she have any duties or functions at
the house?
A. For awhile she was like a coordinator or
assistant or something.
Q. What did she coordinate?
A. Phone calls.
Q. Would she take messages like you would?
A. Yeah, sometimes.
Q. Okay. So again, I'm a little confused.
So she was authorized to take -- to give messages

MR. CRITTON: In the upper left hand
corner?
MR. MERMELSTEIN: Yes.
MR. CRITTON: I think it's page 25.
MR. MERMELSTEIN: Right.
BY MR. MERMELSTEIN:
Q. Ms. Amya?
A. Yes.
Q. Who is that?
A. A friend and acquaintance, sir.
Q. The message next to it is from Nadia.
A. Yes.
Q. Who is Nadia?
A. Mr. Epstein girlfriend.
Q. Okay. Nadia Marcenacova?
A. Yes.
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as well?
A. What happened, she being too close to Mr.
Epstein she will -- it's no big deal to take a
message, but I mean, I was the only one who
supposed to take message, but I don't know, for
instance, who took this message, who wrote it, I
don't know.
Q. You're referring to the message from
Nadia?
A. Nadia, yes.
Q. So I'm trying to understand when you said
that she was a coordinator.
A. She will give me sometimes orders, like
Alfredo, can you give me ice cream, or send me to
the store, or buy some clothes.
Q. Okay. Did the other girls who would fly
with Mr. Epstein and stay in the house, would they
give you orders as well?
A. No.
Q. Okay. But it was your understanding that
she was -- that you were supposed to follow her
orders. Correct?
A. I knew it was coming from the boss.
Q. Okay. And how did you know that?
A. Because she told me.
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Q. Okay.
A. Mr. Epstein says he wants you to do this.
I didn't contest that so I will do that.
Q. Okay. Did she have her own bedroom or
did she sleep in the master bedroom?
A. She used to have her own bedroom.
Q. Okay. I'm not sure what page this is but
there is a message dated January 11, 2005. Do you
see that?
A. Yes.
Q. That's your signature. Correct?
A. Yes, sir.
Q. From Cecilia, the New York office.
A. Yes.
Q. Who is that?
A. Cecilia is another secretary, she works
in the New York office.
Q. Would you have any contact or interaction
with Cecilia?
A. She used to call me sometimes when Lesley
was not available.
Q. Okay. And so it was your understanding
she worked under Lesley?
A. Yes.
Q. What was her last name?
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A. I don't remember, sir.
Q. The next page is a message in the upper
left dated January 13, 2005, from C.W. Correct?
A. Yes.
Q. That's the same C. that we've been
talking about. Correct?
A. Yes.
Q. That was at 7:30 p.m. Correct?
A. Yes.
Q. And you don't recall what that particular
call was about. Right?
A. No, sir.
Q. The message dated January 20, 2005, from
Maria. Do you see that on the bottom right?
A. Yes.
Q. Do you know who that is?
A. I think I have a different page.
Q. You're a little ahead of me. January 20,
2005.
MR. CRITTON: I think that's page 31.
THE WITNESS: I don't remember who she
was, sir.
BY MR. MERMELSTEIN:
Q. You don't recall what that message was
about?
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A. No, sir.
Q. What about the next page there is a
message that Eva called?
A. Yes.
Q. Dated January 21, 2005?
A. Yes.
Q. Do you know who Eva is?
A. Yes.
Q. Who is Eva?
A. The assistant comptroller from the New
York office.
Q. Do you remember her last name?
A. Polish last name I guess. She was
Russian. She is Russian actually.
Q. Did you ever travel to any other
residences that Mr. Epstein had?
A. No.
Q. Are you aware he had a residence in the
Virgin Islands?
MR. CRITTON: Form.
THE WITNESS: Yes.
BY MR. MERMELSTEIN:
Q. And would he sometimes travel to that
residence from Palm Beach?
A. Yes.
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Q. Okay. Do you recall on any occasion who
would travel with him to the Virgin Islands?
MR. CRITTON: Form.
THE WITNESS: No, sir.
BY MR. MERMELSTEIN:
Q. I think we were talking about the money
before, the household account, sometimes you gave
gifts?
A. Yes, I was told to buy some gifts.
Q. For whom?
A. For the guests.
Q. Okay. And what kind of gifts?
A. Shoes, sweaters, clothes.
Q. So were you instructed to buy something
in particular at a particular store?
A. They would go to the store, if they like
something I will go after and pay them and
retrieve it.
Q. Okay. So would this be a girl who was
staying at the house?
A. Yes.
Q. Okay. This was one of the girls who
travelled with Mr. Epstein to Palm Beach.
Correct?
A. Yes.
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Q. And so Mr. Epstein would instruct you to
go shopping with this girl?
A. Yes.
Q. And instructed you to pay for whatever it
is she wanted to buy?
A. Yes.
Q. Was there a price limit or anything of
that nature?
A. No, sir.
Q. So when the girl decided what she wanted
you would -A. I would write them a check.
Q. In that instance you would pay by check?
A. Yes.
Q. Any other instances where you gave gifts
to girls at the instruction of Mr. Epstein?
A. No. I was just told, you know, when they
told me I will buy the item.
Q. I'm sorry?
A. You know, when I was told to purchase
this item for them, you know, I will do that, but
not on any other occasions.
Q. What do you mean not in any locations?
A. Any other occasions.
Q. Not any other occasions. Okay. Did you
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ever buy flowers for a girl?
A. Yes, sir.
Q. Tell me about that.
A. I was told to buy flowers and roses for a
girl performing in high school.
Q. Which girl was that?
A. I don't remember the name, sir.
Q. What was Mr. Epstein's relationship to
this girl?
MR. CRITTON: Form.
THE WITNESS: I think she was an
acquaintance, friend.
BY MR. MERMELSTEIN:
Q. She was a friend?
A. Yes, sir.
Q. Now, she was performing at the high
school in what capacity?
A. There was like a -- like a play in the
graduation for high school.
Q. A play for graduation?
A. Yes, in the high school theatre there was
some kind of performance.
Q. Was it like a theatre production?
A. Yeah, something like that. I didn't go
inside so I didn't know what was going on inside.
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Q. Why do you say it was for graduation?
A. Because everybody was the graduation
outside, there were parents, there were a lot of
people at the school.
Q. Okay. A lot of high schools have theatre
production companies and they put on plays.
Correct?
MR. CRITTON: Form.
THE WITNESS: It was towards the end of
the year. Well, I think I overheard that
there was a graduation performance of some
kind.
BY MR. MERMELSTEIN:
Q. But you didn't go in so you don't know?
A. No, sir.
Q. But this was a high school student you
were bringing the flowers to. Is that correct?
A. Yes.
Q. Had you seen this girl before at the El
Brillo Way property?
A. Yes, sir.
Q. You had seen her a number of times?
A. Yes, sir.
Q. Do you recall her name?
A. I don't remember her name, sir.
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Q. Now, you said you never went inside the
theatre?
A. No, sir.
Q. Okay. How did you get to the flower
store?
A. I called the girl to her cell and she
will come to the back door and I give her the
flowers.
Q. Was anyone else around at the time?
A. No, sir.
Q. And you mentioned this was a girl you had
seen before?
A. Yes.
Q. Was this girl who had come to give
massages to Mr. Epstein?
MR. CRITTON: Form.
THE WITNESS: I don't know if she was
doing massages but she was at the house.
BY MR. MERMELSTEIN:
Q. What would she have been there for?
A. To visit him.
Q. This was a high school girl who was
coming to visit Mr. Epstein at the house?
A. She came to the house, I open the door
and I left, you know.
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Q. Did you take her to the kitchen like you
did -A. Yes.
Q. So you brought her to the kitchen just
like you did for the girls who gave him massages.
Correct?
A. Yes, sir.
Q. Did you ever pay her?
A. I don't remember, sir, but probably I
did.
MR. CRITTON: Form, move to strike,
speculation.
BY MR. MERMELSTEIN:
Q. Why do you say you probably did?
A. Because I was the only one paying -well, not the only one but, you know, but chances
are I paid her but I don't remember that
particular instance that I gave her money.
Q. Is it fair to say that the girls who came
to the Palm Beach residence, these are not the
girls who are staying there, the girls who came -were there to give massages. Correct?
MR. CRITTON: Form.
THE WITNESS: Yes.
BY MR. MERMELSTEIN:
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Q. And to the extent that this girl had come
to the estate that's most likely what it would
have been for, to give a massage. Correct?
MR. CRITTON: Form.
THE WITNESS: I didn't see the massage
was occurring, sir.
BY MR. MERMELSTEIN:
Q. I understand that. But can you think of
any other reason why this girl would have come to
the Palm Beach residence?
MR. CRITTON: Form.
THE WITNESS: To visit, you know. You
can get visits from these ladies so I don't
know if they were giving the massage to be
honest to you because if I say all the girls
who gave a massage that would be -- I don't
know, I don't think.
BY MR. MERMELSTEIN:
Q. Were there high school girls who just
came to visit him?
MR. CRITTON: Form.
THE WITNESS: I don't know if they were
in high school, sir, except this one that I
give flowers.
BY MR. MERMELSTEIN:
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Q. Okay. Were there girls who just came to
visit and then came and then left during the same
day? Who weren't there to perform any service?
A. I'm sorry?
Q. Were there girls who just came to visit
who weren't there to perform any service during
the course of a day?
MR. CRITTON: Form.
THE WITNESS: Yes, there were masseuses.
BY MR. MERMELSTEIN:
Q. Masseuses came there to give a service;
didn't they?
A. Yes.
Q. Was there any girls who came to the Palm
Beach residence just to visit, not to perform a
service during the course of a day?
MR. CRITTON: Form.
THE WITNESS: I don't know, sir. I don't
know.
BY MR. MERMELSTEIN:
Q. You don't recall that ever happening; do
you?
A. Well, sir, I brought them into the house,
my duties was to call Sarah, Sarah will get them
from the kitchen. I don't know if they get a
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masseuse -- they get a massage or they went to -I don't know what they did. Anything that
happened upstairs in the house we didn't know it.
I'm talking we the staff.
Q. Okay. But this girl who you gave the
flowers to was a girl that came to the front door
and you brought into the kitchen and Sarah then
met her there. Correct?
A. Yes.
Q. Just like the girls who would come for
massages. Correct?
A. Yes.
Q. As we sit here today you don't know of
any girls who just came to visit for no other
reason other than to visit?
MR. CRITTON: Form.
THE WITNESS: For me they were visitors
as I treat as a massage, you know. And like
I say, I cannot say so and so came just for
this or this purpose.
BY MR. MERMELSTEIN:
Q. Did you ever recall any of these girls
saying that they were coming to work?
MR. CRITTON: Form.
THE WITNESS: No, sir.
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BY MR. MERMELSTEIN:
Q. Did you ever refer to that term or
expression, do you recall any girl ever using
that?
A. No.
Q. Do you recall any girl ever calling the
house and saying she wanted to work?
A. No, sir, I don't remember.
Q. You don't recall that?
A. No.
MR. MERMELSTEIN: All right. Let's take
a break.
(Thereupon, a recess was had.)
THE VIDEOGRAPHER: Back on the record
with tape number three.
BY MR. MERMELSTEIN:
Q. Mr. Rodriguez, at some point -(Thereupon, an interruption was had.)
BY MR. MERMELSTEIN:
Q. Mr. Rodriguez, at some point you spoke to
a Palm Beach Police Detective.
A. Yes.
Q. Is that correct?
A. Yes.
Q. He was asking you questions about Mr.
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Epstein?
A. Yes.
Q. And you had an interview with him?
A. Yes.
Q. Did you also hand him documents at some
point?
A. Yes.
Q. What did you give to him?
A. I'm sorry?
Q. What did you give to him? What did you
hand him?
A. A list of -- let me -- it was a list of
-- it was like a yellow, what you call it, pad
like that, my own writings of contractors, people
who used to go there and phones.
And I don't remember exactly what I give
him but, you know, I have it with me and say can I
have them and say can I borrow them and to this
day I gave it to Detective Joe something.
Q. Was it Detective Recarey?
A. Yes.
Q. Okay. Was this a journal of some kind
that you maintained?
A. Not necessarily, no. It was just my own
notes and I had it with me so he asked me can I
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borrow this from you.
Q. You had it with you?
A. Yes.
Q. With you for what; your interview?
A. No, because I was subpoena with the
District Attorney and I had some notes and so I
had it with me.
Q. So you brought the notes with you to the
interview?
A. Yes.
Q. Okay. And when you were there you were
interviewed -- and this is the interview you
mentioned was tape recorded?
A. Yes.
Q. And when you arrived for the interview
during the course of the interview did Mr. Recarey
ask you to hand over these papers?
A. He saw me going through my papers and
said can I have those.
Q. And you handed it to him right there?
A. You know, I was -- yes.
Q. Okay. And describe again what was on
these papers.
A. As far as I remember they were my
personal notes of people coming to the house,
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among them contractors. And because this is five
years ago, you know, I don't exactly remember
that.
Q. Okay. Did you include in this list of
people who came into the house the girls who had
come to give massages?
A. Probably there were some names there,
sir.
Q. Why were there only some names?
MR. CRITTON: Form.
THE WITNESS: Because it was an informal
list, you know, it was not like A to Z
thing, I just write it down sometimes.
BY MR. MERMELSTEIN:
Q. Did Sarah Kellen or Mr. Epstein or
Ms. Maxwell instruct you to maintain a list of the
people who came into the house?
A. No, I do this, this is my job, you know.
I do this in another place I used to work to have
those telephone numbers handy because it's
basically day to day, you know, you want to have
some reference.
Q. Okay. So this list included a person's
name?
A. Yes.
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Q. And their telephone number?
A. Yes.
Q. Did it have any other information?
A. I don't remember.
Q. How many pages was it? You mentioned it
was like a legal pad?
A. Yes. I put it in the file probably,
there were four or five pages.
Q. Was it single spaced, you had a name and
a phone number on each line?
A. Yeah, they were single spaced.
Q. Did you write anything about who that
person was, what their relationship to Mr. Epstein
was?
A. No.
Q. Just a name and a phone number?
A. A name and phone number and sometimes
dates.
Q. What were the dates for?
A. It was for me to know that this person
was in the house a week ago.
Q. Okay. So it indicated when they were
there?
A. These people were familiar because I was
in charge of security, I need to see if these
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people, they were sometimes, you know, you need to 1
have some kind of reference to yourself because
2
you have too many information in your head, so it
3
was like a cross reference for me that these
4
people were in the house before so I used to jot
5
around telephone numbers and names.
6
Q. And this was a reference you kept for
7
yourself?
8
A. Yes, it was personal.
9
Q. Okay. And that way if you were ever
10
asked by Mr. Epstein or Ms. Kellen or Ms. Maxwell
11
about someone who had come into the house you
12
would have it on your pad?
13
A. Yes.
14
Q. Were there entries there for each day
15
that people came?
16
A. No, not necessarily.
17
Q. People come to the house every day.
18
Right?
19
A. Yes.
20
Q. And on some occasions it was the first
21
time they were there. Correct?
22
A. Yes.
23
Q. And you would write down their name and
24
phone number?
25
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MR. CRITTON: Form.
THE WITNESS: Yes.
BY MR. MERMELSTEIN:
Q. As you indicated this would include girls
who came for massages. Correct?
A. Yes.
Q. And wouldn't the list have been longer
than four or five pages if it recorded all this
information about who was coming into the house?
MR. CRITTON: Form.
THE WITNESS: I don't remember, sir, to
be honest with you. He probably have it in
his possession but -BY MR. MERMELSTEIN:
Q. Okay. So it could have been longer than
four or five pages; is that what you're saying?
MR. CRITTON: Form.
THE WITNESS: Yes.
BY MR. MERMELSTEIN:
Q. It's in Detective Recarey's possession?
A. Yes.
Q. Or you haven't seen it since you gave it
to him?
A. No.
Q. Okay. Now, when would you write down the

information on this pad? If someone came to the
front door you would escort them to the kitchen.
Correct? What point would you get their name and
phone number?
MR. CRITTON: Form.
THE WITNESS: At the end of each day I
will have to prepare stuff for the next day
so I will always make this is what happened
today because sometimes it's very hectic so
I make notes for tomorrow, this is what
we're going to do, so I used to for my own
information give these numbers and names,
like I said, they were not only masseuses
they were, you know, names of contractors
that need to get back in the house. Notes
for myself that was basically instead of
having a personal computer I used to have
that.
BY MR. MERMELSTEIN:
Q. When you came to the front door to let
someone in you had to enter the code on the wall.
Correct?
A. Yes.
Q. Did you have in your hand something to
write with and a pen?
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MR. CRITTON: Form.
THE WITNESS: No, that was kept in the
staff house.
BY MR. MERMELSTEIN:
Q. The note pad you're referring to -A. I used to have my own office, I used to
keep these in my office.
Q. Okay. Well, I'm trying to -- obviously,
someone who walked into the house you escorted
them into the kitchen. Correct?
A. Yes.
Q. You didn't memorize their name and phone
number at that point?
A. No, but I used to go and write it down.
Q. Okay. They would give it to you and you
would go and write it down?
A. No, no, no. I would escort this lady or
this person into the house, go to my staff house
in my office and write it down.
Q. Okay. But you wouldn't write down her
telephone number as she gave it to you?
A. No.
Q. You would memorize it then write it down
when you got to the staff house?
A. I would get it from this.
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Q. You would get it from the message pad?
A. Yeah. Then I will match the name with
the number as a source of information for me
because if somebody walks into the house and says,
I'm Maria, how you going to know really -- it was
a source of -- it was a tool for making my job
easier.
Q. Okay. So if someone walks in the house
and says they're Maria, then you could always
cross reference them with a message?
A. Yes.
Q. Okay. It would always be a message
indicating their name and phone number on it?
A. Yes.
MR. CRITTON: Form.
BY MR. MERMELSTEIN:
Q. And then you would take that and put it
on your pad?
A. Yes.
Q. Okay. So if I understand the
progression, you would -- the person would come to
the door, you would escort them into the kitchen,
they would say I'm Maria, you would then at some
point during the day you would go to your message
pad that we looked at was Exhibit 1, you would see
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there was a message with the name Maria and her
phone number and then you would write it down on
your yellow pad?
A. Yes.
Q. Okay. Did I misstate anything there in
terms of how it went?
A. No.
Q. Okay. You didn't keep a copy of this
when you gave it to Detective Recarey?
A. No.
Q. Were there any other papers or documents
that you gave to Detective Recarey?
A. There was some other stuff but I don't
remember exactly, you know, they were notes that I
have. Nothing I don't think fan notes or anything
of that.
MR. MERMELSTEIN: Let me mark this as the
next Exhibit 2.
(Exhibit 2 was marked for
Identification.)
BY MR. MERMELSTEIN:
Q. Take a look through Exhibit 2 and let me
know if there is any papers or documents in here
that you gave to Detective Recarey.
MR. WILLITS: This is Richard Willits. I
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must have been cut off by the lightening
strike, I'm not aware of Exhibit 2.
MR. MERMELSTEIN: It's just a compilation
of papers that I've handed him.
MR. WILLITS: Okay.
MR. CRITTON: The question is did he give
any of the documents in Exhibit 2 to
Detective Recarey?
MR. MERMELSTEIN: Yes.
THE WITNESS: I believe there were these
notes.
BY MR. MERMELSTEIN:
Q. Okay. I got to go through this exercise
because it was helpful on Exhibit 1, but I'm going
to number the pages.
MR. CRITTON: You got twelve pages. Is
that right?
MR. MERMELSTEIN: Yes.
BY MR. MERMELSTEIN:
Q. Okay. You started to say that you did
turn over certain of the pages in this Exhibit 2
to Mr. Recarey and you're referencing page five?
A. Yes.
Q. Okay. And what about page six?
A. Yes.
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Q. Any other pages in this exhibit?
A. No.
Q. Okay. Do you recall giving him anything
other than these two pages out of your note pad?
A. I don't remember, sir.
Q. Let's look at what's on pages five and
six. What's this referring to? Is that your
handwriting? I'm sorry, strike the first
question.
Is this your handwriting on page five?
A. At the bottom is.
Q. The reference to Dollar Rent a Car?
A. Yes.
Q. That's your handwriting?
A. Yes.
Q. The handwriting on top is not yours?
A. No.
Q. What's the reference to Dollar Rent a
Car, what's that there?
A. I rent a car for -- for one of the girls,
and the rental car was only because when you go
over a month you have to go into a lease contract
so the Dollar Rent a Car Company contact me to
renew that and I can have the car for another
month.
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Q. Who was the girl that you rented the car
for?
A. I don't remember, sir.
Q. If you look at page six, is this your
handwriting?
A. No.
Q. That's not your handwriting?
A. No.
Q. Is it Mr. Epstein's handwriting?
MR. CRITTON: Form.
THE WITNESS: I don't think so.
BY MR. MERMELSTEIN:
Q. Is it Sarah Kellen's handwriting?
A. Could be, I'm not sure, sir.
Q. Explain to me what is on page six, what's
that information?
MR. CRITTON: Form. Do you want him to
read what's there? Form.
THE WITNESS: To get an extension the
rental car for another month because it was
not lease it was rental. Then buy bucket of
roses from Royal Palm Beach and deliver it
to Royal Palm Beach High School, here's the
name, A.
BY MR. MERMELSTEIN:
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Q. So A. would be the girl who you delivered
the flowers to?
A. Yes.
Q. The girl you testified earlier that you
delivered flowers to the high school performance.
Correct?
A. Yes.
Q. That was only one time you ever did that.
Correct?
A. Yes.
Q. So this A. must be that girl. Correct?
A. Yes.
Q. Now, there is a one and a two here,
number one is it appears that it's whited out but
it says A. car. Is that correct?
A. Yes.
Q. Okay. Extension one month. Is that what
you were just referring to?
A. Yes.
Q. So it would appear to be the same girl
you gave the flowers to you extended the rent a
car for?
A. Yes.
Q. Was there any other girls that you rented
cars for while you were --
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A. No, I don't think so.
Q. Okay. Did you have an understanding as
to why Mr. Epstein was renting a car for A.?
A. No, sir.
Q. And you understood it was a rental for
over a month. Correct?
A. Yes.
Q. Now, as I understand, she already had the
car. Correct?
A. Yes.
Q. So you just had to go to the rent a car
place, the Dollar Rent a Car and do the paperwork.
Is that correct?
A. Yes.
Q. Okay. So they didn't have to see the car
again, you didn't have to bring it back?
A. No.
Q. So, with respect to what's on this page
six of Exhibit 2, your contact with A. was to hand
her the flowers. Correct?
A. Yes.
Q. Okay. You didn't need her for purposes
of re-renting the car. Correct?
A. No.
Q. Did you go with her to rent the car in
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the first instance?
A. No, I brought it to the house.
Q. Okay. You rented the car and brought it
to the house. Correct?
A. Yes.
Q. Did you list her as a driver on the
application?
A. I don't remember, sir.
Q. But it's your understanding that only she
was driving the car. Correct?
A. Yes.
Q. Let me go to some of the other pages in
this exhibit. If you look at page one, that's
your signature on this check?
A. Yes.
Q. And this Colonial Bank, is that the
account where the house account was located?
A. Yes.
Q. As you indicated you were a signatory on
that account and so was Ghislaine Maxwell?
A. Yes.
Q. Okay. And is this how you would obtain
generally cash from the account, you would write a
check to cash?
A. Yes.
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Q. I see on this page two you endorsed the
check. Correct?
A. Yes.
Q. And then there is another page three of
the check dated December 8, 2004. Correct?
A. Yes.
Q. And that's also a thousand dollars?
A. Yes.
Q. And one of the uses of this cash would be
to pay the girls who came to give massages.
Correct?
MR. CRITTON: Form.
THE WITNESS: Yes.
BY MR. MERMELSTEIN:
Q. That's your endorsement on page four of
this exhibit. Correct?
A. Yes.
Q. Exhibit 2?
A. Yes.
Q. The page 7 through 11 appear to be
statement history or statement list. Do you see
that?
A. Yes.
MR. CRITTON: Form.
BY MR. MERMELSTEIN:
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Q.
A.
Q.
A.
Q.
or --
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MR. CRITTON: Form.
THE WITNESS: Probably it came from
another account, sir, but I don't know.
BY MR. MERMELSTEIN:
Q. I'm sorry, a what?
A. Another account, but the amount why is
that odd, I don't know.
Q. You don't recall the reason for that
particular amount?
A. No.
Q. And the next, 9,747.32, you don't recall?
A. No.
Q. Okay. Was there like a minimum which
would trigger you to say I need more money in that
account?
A. Below 2,000, yes, I would have to call
for more money.
Q. Below 2,000 was the rule. Correct?
A. Yes, more or less, sir.
Q. Okay. Just look at the last page of the
exhibit. Again, is that your handwriting?
A. Yes.
Q. On the upper left where it says check
written by Alfredo Rodriguez -A. Yes.
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And this is for the account that -Household account.
That's for the household account?
Uh-huh.
Do you recall why this was printed out
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MR. CRITTON: Form.
7
THE WITNESS: I don't remember, sir.
8
BY MR. MERMELSTEIN:
9
Q. I notice there are some incoming wires
10
indicated on this dated December 6th and
11
December 15th. I take it the account was funded
12
through the incoming wires. Correct?
13
A. Yes.
14
Q. Would there be communication that more
15
money is needed in the account, how would that
16
work?
17
A. I would call Bella in New York and she
18
would put money into that account.
19
Q. Okay. Did you say how much you needed or 20
you just said you need more money?
21
A. I will say the amount and she put in the
22
money.
23
Q. Okay. It seems to be an odd amount
24
$13,551.17, how did you determine that?
25
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Q. -- what's the first word there?
A. Last check written by.
Q. Alfredo Rodriguez. I take it this is the
last check written while you were employed?
A. Something like that, yes.
Q. Okay. But that's your handwriting?
A. Yes, it is.
Q. And this was a payroll check. Is that
correct?
A. Yes.
Q. For Jerome Pierre?
A. You know, why I wrote this is because he
went until he become under the New York office
jurisdiction so I didn't pay him after that.
Q. So he went to New York?
A. Yes.
Q. And worked for Mr. Epstein?
A. No, no, he work here but his check came
from New York.
Q. Okay. Now, was it shortly after this
that you left the employ of Mr. Epstein?
A. I left at the end of February.
Q. Why did you leave?
A. The reason I was let go because they told
me I took the wrong Suburban to Miami. Mrs.
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Maxwell called me and said Jeffrey was upset
because you took the wrong Suburban, and it was an
excuse to fire me.
Q. Okay. And Ms. Maxwell gave you the news?
A. Yes.
Q. You never spoke to Jeffrey Epstein about
that?
A. No.
Q. By wrong Suburban I take it he had more
than one?
A. There were two identical black Suburbans.
One had XM radio the other one didn't.
Q. I see. By Suburban you mean Chevrolet
Suburban?
A. Yes, sir.
Q. SUV?
A. Yes.
Q. And you had instructions to take the one
with -A. Without the XM radio.
Q. Without the XM radio.
A. But somehow, you know, they're both
identical vehicles, you know.
Q. And do you recall what you were doing on
this trip with that Suburban?
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A. I went to my house to Miami.
Q. So you took it home for a weekend?
A. More or less, yes.
Q. That's when Mr. Epstein wasn't there?
A. He allowed me to go there while he was
there and he find out that I took the wrong
Suburban.
Q. Okay. Was that unusual that he would
allow you to go to Miami while he was there?
A. No.
Q. Okay. Because I thought earlier you
testified -A. He arrived early one day and he wanted to
have the Suburban there.
Q. I see. So you didn't know he was going
to be in Palm Beach at the time?
A. Sarah told me that it's not necessary you
have to be right here now but you can come here
later, and then they find out I have the wrong
Suburban, something like that.
Q. I see. And did he give you like a
notice, two weeks?
A. No, he told me at the end of the month -yeah, something like two or three weeks. He paid
me for two months, I guess.
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MR. CRITTON: Form of the last question
as to did he tell you.
THE WITNESS: No, no, he didn't. I kept
getting checks but I knew I was no longer
with them.
BY MR. MERMELSTEIN:
Q. Okay. But you continued to work until
the end of February?
A. Yes.
Q. And this was sometime before that?
A. Yeah.
Q. Two or three weeks before that?
A. Could be two weeks, yeah.
Q. Have you had any occasion to speak to Mr.
Epstein after you've left his employ?
A. I called the office and I talk to Lesley
but not Mr. Epstein.
Q. And what was your occasion to call the
office and speak to Lesley?
A. I wanted to confirm that I work for him
to put in my resume as a reference so Lesley wrote
a letter to me.
Q. Okay. So Lesley, again, she is in New
York?
A. Yes.
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Q. And she wrote a letter of reference for
you at your request?
A. Yes.
Q. What about Mr. Epstein himself, did you
ever speak to him after you left his employment?
A. No, never.
Q. What about Sarah Kellen, did you ever
speak to her after that?
A. Never again.
Q. Did any investigators contact you for Mr.
Epstein after you left his employment?
A. Yes.
Q. Okay. Tell me about that.
A. They went to my house in Miami and they
tell me that they work for Mr. Jeffrey Epstein, so
that we make a meeting in Miami Lakes at Don Shula
Hotel, we spoke for a couple of hours.
Q. When was this?
A. This was in two years after that,
probably -- 2005, I think.
Q. Well it was -A. No, no, I'm sorry, 2006. I left in '05
and this started in 2006.
Q. Okay. Do you recall when in 2006?
A. I can call my wife but I don't remember
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the month.
Q. Now, why would your wife know?
A. Because they knock on my door and, you
know, say well we are the head of security Mr.
Epstein, and my wife knew where I work and
everything and so she called me.
Q. Where were you working at the time?
A. I had my own restaurant in Miami.
Q. What was the name of your restaurant?
A. El Cristol.
Q. El Cristol?
A. Yes.
Q. That's with a C?
A. E-L C-R-I-S-T-O-L.
Q. Okay. And you own the restaurant?
A. No, I sold it.
Q. But at the time you owned it?
A. Yes, my wife and I.
Q. So these two people knock on your door
when your wife is there. Correct?
A. Yes.
Q. And they say they're head of security for
Mr. Epstein. Correct?
A. Yes.
Q. And do you know what their names were?
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1
A. I don't remember, sir, right now.
2
Q. Okay. And then you met with them at the
3
Don Shula Hotel?
4
A. Yes.
5
Q. For approximately two hours?
6
A. Yes.
7
Q. And what did you discuss?
8
A. They ask me who I talk to and that Mr.
9
Epstein wanted to offer me a lawyer, I declined
10
because I was working there, I had nothing to do
11
with this. My wife told me this but, you know, I
12
don't need a lawyer, why do I need a lawyer.
13
Q. Your wife told you you didn't need a
14
lawyer?
15
A. Yeah, something to that, you know. They
offered me because working for Mr. Epstein maybe I 16
17
had something to do, anything, I haven't done
18
anything wrong so I said I declined.
19
Q. Did they interview you about what you
20
observed while you were working at the house?
21
A. I'm sorry, what?
22
Q. Did they interview you about what you
23
observed while you were working at Mr. Epstein's
24
residence?
25
A. Yes.

Q. And what do you recall telling them?
A. I told them that my job duties, the
hours, if I remember any names, where did I go.
Q. Was this before or after you spoke to
Detective Recarey?
A. Before.
Q. About how long before?
A. Three months before.
Q. And for your interview with Detective
Recarey you were subpoenaed. Is that correct?
A. Yes.
Q. Had you spoken to Detective Recarey or
anyone from the Palm Beach Police before that
time?
A. No, he went to my house.
Q. Did these investigators tell you to
expect that you were going to get contacted by the
Palm Beach Police?
A. No.
Q. Did they tell you what you should say if
you were interviewed about Mr. Epstein?
A. No.
Q. Anything else you can recall them saying
to you during this conversation during the meeting
at the Don Shula Hotel?
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A. No.
Q. Did they make any kind of threat to you?
A. No, I don't believe so.
Q. You don't believe so?
A. No.
Q. Was there anything they knew about you
that you may have been surprised about?
A. I'm sorry, what was that?
Q. Was there any information that they knew
about you that you were surprised they knew about?
A. No, no.
Q. Did you have any other meetings with
them?
A. I saw them twice.
Q. Okay. Once was at the Don Shula Hotel?
A. Yes. And the other one we met I think
that was outside my house. He came into my house.
Q. Was that a planned meeting?
A. No, he just -- my main gate told me that
so and so is -- you know, so he was waiting at my
house.
MS. EZELL: I'm sorry, who told you?
THE WITNESS: I have security at the
complex where I live and they told me that
this gentleman was waiting for me.
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MS. EZELL: The main gate, is that what
you said?
THE WITNESS: Yes.
BY MR. MERMELSTEIN:
Q. Okay. So that was an unplanned visit?
A. Yes.
Q. That was after the meeting at the Don
Shula Hotel or before?
A. That was before.
Q. So I understand the sequence, two men
came to your door when your wife was there.
Correct?
A. Actually -- yes, yes, exactly. Then we
met at the Don Shula.
Q. So then you met at the Don Shula?
A. Yes.
Q. And when did the man come to your house?
A. It was like two weeks before that or
something like that.
Q. Two weeks before you met at the Don
Shula?
A. Yes.
Q. And what did you discuss when he came to
your house?
A. The same questions I told the guy in Don
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Shula, and he sit down in a pad in my house and
took notes who do I know, the phone numbers, if I
talk to anybody. That was it.
Q. And you hadn't spoken to anybody about
Mr. Epstein before that?
A. No.
Q. The man who came to your house, was he
one of the same men that you met with at the Don
Shula Hotel?
A. Yes.
Q. And you don't recall his name?
A. No, sir.
Q. Did he explain to you why he was
conducting this investigation and asking you these
questions and seeking information from you?
A. No. He just wanted to know if I talked
to anybody outside the house. I was bound by a
confidential agreement so I stick to that.
Q. Okay. So you signed a confidentiality
agreement with Mr. Epstein?
A. Yes.
Q. Okay. When did you sign that?
A. When I was hired.
Q. And what did that agreement provide?
A. I shouldn't discuss anything, you know.
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Q. And your understanding of that was that
was indefinite, that would last -A. To this day I don't understand the extent
of that but, you know, I think I did my job and
I'm out of it, you know.
At the moment when these people went to
ask me questions I thought I was bound with that
confidentiality agreement but because I was
subpoena in Palm Beach County and they asked me if
you know this and this and the phone numbers, you
have to tell the truth.
Q. All right. I understand. But you
understand that a confidentiality agreement -- let
me strike that.
I assume your understanding or is your
understanding -- let me start again.
Is your understanding that under a
confidentiality agreement if you're not outside of
a subpoena, outside of a legal obligation to talk
with someone you weren't allowed to talk to anyone
about Mr. Epstein?
A. Exactly.
Q. When these investigators came to your
door did you have to verify that they in fact
worked for Mr. Epstein?
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A. They gave me all the information, they
told me I'm the head of security for Mr. Epstein.
Q. Okay.
A. They identified themselves with a name
and number and everything. I have probably for
awhile a business card, but I don't remember their
names.
Q. Okay. You think you still have the
business cards still?
A. Yes.
Q. What about the confidentiality agreement,
do you still have that?
A. No, that was kept with Mr. Epstein.
Q. He didn't give you a copy?
A. No.
Q. Did you have an employment contract?
A. No.
Q. Did you ever speak to any lawyer
representing Mr. Epstein?
A. Yes.
Q. Who did you speak to?
A. Jack Goldberger.
Q. When did you talk to Mr. Goldberger?
A. This was a year ago -- no, two years ago.
Q. Was this before or after you had spoken

Page 135

Page 137

35 (Pages 134 to 137)
Kress Court Reporting, Inc. 305-866-7688
7115 Rue Notre Dame, Miami Beach, FL 33141

Case 1:15-cv-07433-LAP Document 55-21 Filed 03/14/16 Page 37 of 69
Page 138

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

to the detective -A. After.
Q. Let me finish the question. Was this
before or after you spoke to Detective Recarey?
A. After.
Q. And what did Mr. Goldberger say to you,
what did you say to him?
A. I said to him the FBI is involved now and
I want to know what I'm supposed to do.
Q. Did you contact Mr. Goldberger?
A. Yes.
Q. So he didn't call you, you called him?
A. No, I called him.
Q. How did you know to call him?
A. Because I looked in the yellow pages.
Q. But you knew Mr. Epstein's lawyer was
Jack Goldberger?
A. Yeah, exactly, because I was looking at
the news. I read the Palm Beach Daily News every
day so I call him and then the FBI, very nice
people, they said they wanted to meet with me.
Q. Okay. So this is before you met with the
FBI agents you spoke with Jack Goldberger.
Correct?
A. Yes.
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Q. Okay. And you knew Jack Goldberger was
the attorney for Jeffrey Epstein because you read
that in the newspaper?
A. Yes.
Q. Again, about how long ago was this?
A. That was -- I was working for the
Hammond's so that was in 2006.
Q. Okay. Had you received a grand jury
subpoena?
A. No, no. We just -- they asked me, they
went to my house again.
Q. The FBI again?
A. Yes. A male and female agents, my wife
told them I was working in Palm Beach and I
couldn't leave so they wanted to meet me there.
Q. In Palm Beach?
A. Yes.
Q. But you found out that they were looking
for you, you called Jack Goldberger?
A. No, no, that was -Q. Go ahead and clarify that, sorry.
A. Okay. Yeah, I called him before I met
the FBI I called Jack Goldberger.
Q. I guess my question is, at the time you
called him did you know that the FBI wanted to
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speak with you?
A. Yes.
Q. So before you spoke with them you called
Mr. Goldberger?
A. Yes.
Q. Why?
A. Because I wanted to see if I have any -I don't know, I didn't have a lawyer on my side, I
wanted to see -- I feel like -- I don't know, I
needed legal advice and somehow I call him. I
should have had my own attorney but, you know, he
said it's okay, you know, just speak the truth.
Q. Okay. Again, what else do you recall
about the conversation that you had?
A. With Jack Goldberger?
Q. Yes.
A. That was very brief conversation, you
know, I ask him this and he said tell the truth.
Q. Was it by telephone?
A. Yes, by phone, I never met him in person.
Q. And all you recall him telling you was
say the truth?
A. Yes.
Q. And then you met with the FBI agents?
A. Yes.
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Q. In Palm Beach?
A. In Palm Beach.
Q. And that was when you were working there?
A. I'm sorry?
Q. That was when you were working as a house
manager in Palm Beach?
A. Yes.
Q. Any other lawyers you speak to for Mr.
Epstein?
A. I contacted him.
Q. You contacted Mr. Critton?
A. Yes.
Q. Okay. When did you do that?
A. When I find out that Mr. Epstein was
going to be out and I say, well, I don't know if
anybody was going to contact me or something.
Like I said before, you know, he was
probably on my side that I want to know if I need
to do something because I'm a witness, very
important witness in this case and so I told him
exactly what I'm telling you today, and he pay for
my gas because my car was -- and that's it.
Q. Okay. So you called Mr. Critton, he
didn't call you?
A. No, I call him.
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Q. Okay. And this was when you found out
that Mr. -A. No, I called Jack Goldberger, I'm sorry,
and somebody give me his number.
Q. I see. And what prompted you to call him
was you saw that Mr. Epstein was getting out of
jail?
A. Yes.
MR. CRITTON: Him meaning Mr. Goldberger?
MR. MERMELSTEIN: Yes.
BY MR. MERMELSTEIN:
Q. I'll restate the question.
When you called Mr. Goldberger it was
because you had read that Mr. Epstein was getting
out of jail?
A. Yes.
Q. Why did that prompt you to seek legal
advice or legal counsel?
A. Because I know -- I don't have money for
lawyers right now, I'm unemployed. So the normal
thing for me is to say, okay, what I'm supposed to
do here, you know, maybe they can refer me to
another lawyer or something.
Q. Okay. Was this after you received a
subpoena for the deposition that you're here on
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today, the first subpoena?
A. Before.
Q. Before you were subpoenaed?
A. Before.
Q. I'm trying to understand why did you
think that you would be contacted again as a
witness because Mr. Epstein was getting out of
jail?
A. I think you're right. I got the
subpoena, yes, yes.
Q. Okay. You got the subpoena for the civil
deposition?
A. Yes, exactly.
Q. Which is why we're here today?
A. Exactly.
Q. And after you received that subpoena you
called Mr. Goldberger?
A. Yes.
Q. And he referred you to Mr. Critton?
A. Yes.
Q. And then you spoke to Mr. Critton?
A. Yes.
Q. And what did you say to him, what did he
say to you?
A. I'm going to subpoena -- I don't have a
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lawyer, what I'm supposed to do here. And he told
me the same thing, to tell the truth, you know.
It was with his assistant.
Q. It was with his assistant?
A. Yes.
Q. You didn't speak to him personally?
A. No, we sit down in a room.
Q. So you drove up to West Palm Beach?
A. Yeah.
Q. Okay. And you had a sit down meeting
with Mr. Critton?
A. Yes.
Q. About how long did that last?
A. Two hours, something like that.
Q. Any other lawyers did you speak to about
Mr. Epstein?
A. No.
Q. Any other investigators that you haven't
mentioned yet today that you spoke to about Mr.
Epstein?
A. No.
Q. Okay. Any other person employed by Mr.
Epstein did you speak to after -A. No.
Q. Current or former employees, did you
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speak to anyone else after you left his employ?
A. No.
Q. You never spoke to Sarah Kellen again?
A. No.
Q. Did you have a cell phone when you worked
for Mr. Epstein?
A. Yes, I did.
Q. Was that a cell phone provided by Mr.
Epstein?
A. Yes.
Q. What was the phone number on that?
A. Area code 561 but I don't remember.
Q. What was the -- do you remember the
service provider?
A. AT&T.
Q. That account was in the name of Mr.
Epstein?
A. Yes.
MR. CRITTON: Form.
BY MR. MERMELSTEIN:
Q. Other than what you turned over to Mr.
Recarey is there any other papers that you kept
relating to your employment with Mr. Epstein?
A. No.
Q. And he never gave anything back to you;
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correct, that you handed to him?
A. I'm sorry, who?
Q. Detective Recarey.
A. No, sir.
Q. Did you ever give any papers to any of
the lawyers for Mr. Epstein either Mr. Goldberger
or Mr. Critton?
A. No.
Q. What about the investigators, did you
give them any papers or documents?
A. No.
Q. I'm going to ask you some names of girls
who are alleged to have come over to the house,
Mr. Epstein's residence in Palm Beach and ask you
if you recall these girls or what you recall.
H.R.?
A. I believe so.
MR. CRITTON: I'm sorry?
THE WITNESS: I believe so.
BY MR. MERMELSTEIN:
Q. What do you remember about H.R.?
A. She used to come to the house.
Q. And did you bring her into the kitchen?
A. All the girls I brought into the kitchen,
it was the same routine.
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Q. Okay. Was it your understanding she came
to give Mr. Epstein a massage?
MR. CRITTON: Form.
THE WITNESS: I don't know, sir.
BY MR. MERMELSTEIN:
Q. Did she come with another girl?
A. I don't remember, sir.
Q. Did she come often?
A. I'm sorry?
Q. Would she come to the house often?
A. Yes.
Q. You don't remember whether she came
alone, with another girl, or two other girls?
MR. CRITTON: Form.
THE WITNESS: I don't remember, sir.
BY MR. MERMELSTEIN:
Q. Did you ever see Mr. Epstein and H.R.
together?
A. No.
Q. You would just escort her into the
kitchen?
A. Yes, sir.
Q. Did you pay H.R.?
A. I don't remember, sir. Probably I did,
sir.
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Q. But you don't remember?
A. I don't remember.
Q. Why do you say probably you did?
A. Because I was the person in charge of
paying and I probably did because if it was not me
it was her.
Q. Because what?
A. If it was not me it was Sarah.
Q. If it wasn't you it was Sarah. Okay.
But you were paying girls for massages.
Correct?
MR. CRITTON: Form.
THE WITNESS: Yes.
BY MR. MERMELSTEIN:
Q. V., do you recall a girl named V.?
A. No.
Q. V.Z.?
A. No.
Q. Does that ring a bell at all?
A. No.
Q. How about Y.?
A. No, sir.
Q. Y.L.?
A. No.
Q. M.L.?
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A. No.
Q. What about F.P.?
A. Who?
Q. F.P.
A. No, sir.
Q. You don't recall any of those names. You
indicated you used the computer in the house?
A. Yes.
Q. Did he have a server where all the
computers are linked?
A. We used to Citrix but because there were
too many properties we used to have a guy who used
to take care of the -Q. Were the computers linked in Florida and
New York?
A. I believe so, yes.
Q. Were there data files on the computers -MR. CRITTON: Form.
BY MR. MERMELSTEIN:
Q. -- in the house?
A. I don't know, sir, because I was using my
own computer and they have their own computers
inside the house.
Q. Okay. So you had your own computer?
A. Yes.
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Q. You had a laptop?
A. No, it was desktop.
Q. Okay. So you had your own desktop in the
staff house?
A. Yeah. Exactly.
Q. And you don't know what was -- what was
the files in that computer versus on the other
computers?
A. No, sir.
Q. Did you ever see any pornography on any
of the computers?
A. No, sir.
Q. Are you sure about that?
A. Pornography as in sexual acts, no.
Q. Pornography as in naked people, men or
women.
A. Yeah, there were some.
Q. Okay. And describe to me what that was.
A. They were like models.
Q. And where were those in the computer? I
mean, how did you access that?
A. They were in the files and some of it
in -- you mean which file they were, what was your
question?
Q. Where were they in the computer? There
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were downloaded files on computer?
A. They were downloaded, yes.
MR. CRITTON: Form.
BY MR. MERMELSTEIN:
Q. Okay. There were photographs of naked
women?
A. Models.
Q. And why do you say models?
A. Because it was like a catalog so you have
models, you know.
Q. And what was your understanding as a
source of these photos?
A. I don't know, sir. It was just a
curiosity on myself and it was -- it was none of
my business but, you know, I just happen to see
them there.
Q. Did these girls appear very young to you?
MR. CRITTON: Form.
THE WITNESS: No, sir. They were young
but not underage.
BY MR. MERMELSTEIN:
Q. Is there anything in particular that
makes you draw that conclusion?
A. Because they are developed, you know.
It's hard to say, sir, you know.
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Q. The girls who came to the house for
massages, did you ever call a cab to bring any of
the girls home?
A. Probably on a few occasions.
Q. So is it your understanding that they
would have arrived by cab as well?
MR. CRITTON: Form.
THE WITNESS: Yes.
BY MR. MERMELSTEIN:
Q. And how would that come about, were you
given instructions to call a cab by anyone?
A. No, I would call the cab, the taxi.
Q. How did you know a cab needed to be
called?
A. Because Sarah would tell me can you get
me a taxi.
Q. So when the girl was finished what she
was doing Sarah would come to you and say -A. She would call me.
MR. CRITTON: Form.
BY MR. MERMELSTEIN:
Q. She would call you?
A. Yes.
Q. Okay. You would be in the guest house at
the time?
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A. Yes.
Q. Do you recall having to do that often?
A. No, not very often, sir.
Q. Did Mr. Epstein keep photograph equipment
in the house?
A. I don't remember seeing it.
Q. Do you recall seeing any video equipment?
A. No, sir.
Q. Do you recall any video or photograph
equipment in the master bedroom?
A. No, sir.
Q. The models that you saw on the computer,
did you recognize any of them as having been at
the house?
A. No.
Q. The girls who stayed at the house, did
any of them speak with a foreign accent?
A. Yes.
Q. Many of them?
MR. CRITTON: Form.
THE WITNESS: Some of them.
BY MR. MERMELSTEIN:
Q. Would any of them not speak any English?
A. No.
Q. They all spoke English?
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They all -But some of them had accents?
Yes.
Were they from one place in particular?
Europe.
Eastern Europe?
Could be.
MR. CRITTON: Did you say could be, is
that what you said?
THE WITNESS: Could be.
MR. CRITTON: Form.
BY MR. MERMELSTEIN:
Q. That would be your guess as to where they
were from?
A. Yes, but I'm not an expert in languages,
sir, but they had accent.
Q. Do you know how Mr. Epstein came into
contact with these girls or became friends with
them?
A. No, sir.
Q. Did you ever talk to any of them about
how they met Mr. Epstein?
A. No.
Q. Did you and the other members of the
staff that worked for you, did you ever talk about
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Mr. Epstein?
1
A. Sometimes.
2
Q. What kind of things would you talk about?
3
A. Where do you think these girls are from,
4
what are they doing, you know, are they going to
5
college, Louella used to ask me that, but I mean,
6
beyond that we didn't -7
Q. By these girls which ones are you
8
referring to?
9
A. The one that were coming in the plane.
10
Q. Plane. You didn't have that kind of -11
A. Louella was gone by 5:00. Five p.m. she
12
was gone. She would work from eight to five. So
13
most of the early evening I was there by myself.
14
Q. Okay. But the question was, did you ever
15
talk with Louella about the girls who were coming
16
for massages?
17
A. No.
18
Q. And that would have been before 5:00 as
19
well. Right?
20
A. Yeah.
21
Q. So she saw girls coming?
22
A. Yeah, exactly, but we never -- we didn't
23
have a chance because we were busy, you know. But 24
we never had that conversation.
25

Q. Okay. But you did speculate with Louella
about the girls who stayed at the house and flew
in with Mr. Epstein. Correct?
MR. CRITTON: Form.
THE WITNESS: Sometimes, yes.
BY MR. MERMELSTEIN:
Q. Were there rumors that either you or her
heard about those girls?
MR. CRITTON: Form.
THE WITNESS: No.
BY MR. MERMELSTEIN:
Q. Do you remember anything more specific
about things Louella may have observed about these
girls?
A. No.
Q. Anyone else that you spoke to about -A. No, nobody.
Q. Nobody else on the staff you ever spoke
to about any of the girls?
A. No.
MR. MERMELSTEIN: Why don't we break and
I'm going to pass the baton.
THE VIDEOGRAPHER: We're off the record.
(Thereupon, a recess was had.)
THE VIDEOGRAPHER: We're back on the
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record tape with number four.
EXAMINATION
BY MR. EDWARDS:
Q. Mr. Rodriguez, my name is Brad Edwards, I
represent in these cases E.W. who is -- and I'll
tell you right now, C.W., we talked about
earlier -(Thereupon, an interruption was had.)
MR. CRITTON: We're ready.
BY MR. EDWARDS:
Q. I represent L.M., who is T.M., I'm going
to ask you some questions about her as well, and
Jane Doe, S.R.
Are those names that you're familiar
with?
A. Currently, yes.
Q. How about T.?
A. How do you spell her?
Q. (Off the record.)
A. Yeah, I remember her.
Q. You remember what she looks like?
A. If I see her I will remember her.
Q. During the six month or so period that
you worked there how often would you see T.?
A. Okay, to answer the question, when Mr.
40 (Pages 154 to 157)
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Epstein was not there obviously the house was shut
down. When Mr. Epstein was here probably twice a
week.
Q. Okay. And going back to C.W., how often
would you see her?
A. More often.
Q. More often then T.?
A. Yeah.
Q. If you saw T. twice a week then how often
would you see C.?
A. I will say three to four times.
Q. Per week?
A. Yes.
Q. And do you remember S.R. at all?
A. She goes under another name?
Q. I wouldn't think so.
A. No, I don't remember her.
Q. Okay. And when you would see either T.
or C., in what context would you see them; at
Jeffrey Epstein's house?
A. Yes. C. used to call me.
Q. She used to call you directly?
A. Yeah, no, well, I used to take the
message from her, I clearly remember that, but not
S. or --
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Q. T.?
A. T.
Q. When C. would call you what would she
typically say to you?
A. I just looking at some of the messages I
took, that's exactly what it is, I got females for
him.
Q. Okay. And when C. herself would come to
Jeffrey Epstein's house, what would she come there
to do?
MR. CRITTON: Form.
THE WITNESS: I assume they were
massages.
BY MR. EDWARDS:
Q. Okay. You thought that C.W. was a
masseuse?
A. Yes.
Q. Okay. You mentioned earlier you have a
daughter. Right?
A. Yes.
Q. And your daughter is 20?
A. 20, and I have a 16 year old.
Q. C.W. is 21, so back in 2004, 2005, we're
talking about a 15 year old girl.
Is that you thought that the 15 year old
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girl was at Jeffrey Epstein's house, just so the
record is clear, to give a massage, you thought
she was a masseuse?
MR. CRITTON: Form.
THE WITNESS: It's hard to answer to say
yes or no. At that time -- let me put it
this way. I saw these girls coming into the
house to have a good time. But I didn't
know or I was not interested if it was going
to be a massage or something else, that was
my opinion. Now, they look young but, I
mean, I never thought they were underage.
BY MR. EDWARDS:
Q. Okay. Do you recall C. when she would
come to the house she actually had braces when she
was visiting Mr. Epstein?
MR. CRITTON: Form.
THE WITNESS: I don't remember that.
BY MR. EDWARDS:
Q. Okay. C. when she was coming over the
house -- I'm using her for an example because it
seems you remember her the best of T., C., and S.
Right?
A. Yes.
Q. It seemed like she was relatively the age
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of your daughter?
MR. CRITTON: Form.
THE WITNESS: It's hard to say.
BY MR. EDWARDS:
Q. You wouldn't be shocked to know that she
was the age of your daughter though. Right?
MR. CRITTON: Form.
THE WITNESS: No.
BY MR. EDWARDS:
Q. Okay. And T. the same, I mean, you
wouldn't be surprised if you learned that she was
14, 15, 16 years old going over to Jeffrey
Epstein's house, that doesn't shock you either.
Right?
MR. CRITTON: Form.
THE WITNESS: (Shakes head.)
BY MR. EDWARDS:
Q. For the record, I just need you to answer
out loud.
A. No.
Q. Okay. You mentioned that you knew that
they were coming over, you thought they were
coming over to have a -- I'll use your words, to
have a good time.
What made you believe these girls were
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coming over to his house to have a good time? And
then I think you finished by saying I didn't know
if they were doing massages or something else.
Just elaborate on that, what did you mean by that?
MR. CRITTON: Form.
THE WITNESS: Because they were cheerful,
they were happy, like any young girl, you
know, they would listen to I-pods, stuff
like that. I think they were having a good
time.
BY MR. EDWARDS:
Q. Okay. Other than being cheerful, happy,
and listening to I-pods, what else do you remember
about them that indicated to you that they were
there to have a good time?
A. I will say that knowing Jeffrey Epstein
everybody that will met him he was -- because he
was a reclusive mysterious man, getting to know
him that close it was like a matter that you're
going to get advance in life as modeling or acting
career or something like that. Even so for men
that used to go there they will have the probably
doing business with him. Girls like that, the
girls like including I'm talking about my girls,
they like danger, so not danger with him but, I
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mean, that's my opinion, you know, they were
having a good time, that's what I can say.
Q. And when you said you're talking about
your girl, did that mean for that minute you were
thinking about your own daughter?
A. Yes.
Q. And that she would be impressed by
somebody like Mr. Epstein?
MR. CRITTON: Form.
THE WITNESS: Yes, exactly.
BY MR. EDWARDS:
Q. And somebody -- and that was common of
visitors of Mr. Epstein to be impressed by him and
hope that he could reward them by modelling or
something else?
MR. CRITTON: Form.
THE WITNESS: Yes.
BY MR. EDWARDS:
Q. And getting to know him as well as you
did, did that seem typical of the clientele or
guests that would visit his house?
MR. CRITTON: Form.
THE WITNESS: I would say yes.
BY MR. EDWARDS:
Q. Okay. And you called him mysterious and

Page 164

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

reclusive and obviously you told us about his vast
wealth. Right?
A. Yes.
MR. CRITTON: Form.
BY MR. EDWARDS:
Q. Are those characteristics things that you
believe he used to get people over to his house
such as these girls, C. and T.?
MR. CRITTON: Form.
THE WITNESS: Yes.
BY MR. EDWARDS:
Q. Okay. And when C. or T. -- and just so
that we're not only talking about C. and T., those
are two of the girls, but there were also many
other girls that were relatively the same age as
C. and T. that came over to his house to have a
good time. Right?
MR. CRITTON: Form.
THE WITNESS: Can you rephrase that?
BY MR. EDWARDS:
Q. Yes. I mean, you told me that T. came
over roughly twice a week, and C. came over three
to four times a week. In addition to C. and T., I
mean, obviously there is other attorneys in this
room right now that represent other girls, there
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were many other girls roughly or approximately the
same age as you would observe as C. and T. that
came to his house frequently to have a good time?
MR. CRITTON: Form.
THE WITNESS: Yes.
BY MR. EDWARDS:
Q. During the six month period of time that
you were there, can you give us your best
approximation as to the number of girls that would
come to Jeffrey's house in that age group of C.
and T. that were there to have a good time?
MR. CRITTON: Form.
BY MR. EDWARDS:
Q. As you've classified it.
MR. CRITTON: Form.
THE WITNESS: I would say eight.
BY MR. EDWARDS:
Q. There is eight that you remember?
A. Eight, ten.
Q. Could be more, could be less?
MR. CRITTON: Form.
BY MR. EDWARDS:
Q. But that's your best approximation?
A. (Shakes head.)
Q. Do you have the names of these people
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written down anywhere?
A. No.
Q. It's my understanding that C. and T.
either came to his house alone to visit with Mr.
Epstein or brought other girls in their age group
to Mr. Epstein.
Were you familiar with that type of
recruitment process of girls bringing other girls?
MR. CRITTON: Form.
THE WITNESS: Yes.
BY MR. EDWARDS:
Q. Can you tell me more about what you know
about girls bringing other girls that are
relatively the same age to come to Jeffrey
Epstein's house and to use your words, have a good
time?
MR. CRITTON: Form.
THE WITNESS: It's hard to know who they
knew. But I think that was -- they feel
better themselves when they're in a group
than going by themselves, but I don't know
somebody recruiting.
BY MR. EDWARDS:
Q. Okay. And you've talked about, at least
referred to yourself I believe to the police and
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as well today as a human ATM machine. Right?
MR. CRITTON: Form.
THE WITNESS: Something like that. I was
supposed to carry cash at all times.
BY MR. EDWARDS:
Q. One of the primary reasons why you
carried cash was to pay the girls in this age
group of C. and T. for whatever happened at the
house. Right?
MR. CRITTON: Form.
THE WITNESS: Yes.
BY MR. EDWARDS:
Q. That's a fair statement. Right?
MR. CRITTON: Form.
THE WITNESS: Yes.
BY MR. EDWARDS:
Q. Okay. And when C., let's use her for
example, would bring somebody else to the house,
did you pay C. as well as whomever she brought to
the house, pay them both?
A. No, I pay only one person.
Q. Okay. My understanding, and tell me if
this is wrong or you can corroborate this, is that
Mr. Epstein would pay the girl that was actually
performing whatever was happening in the room --
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for now we'll call it a massage -- as well as
anybody who brought that person over to the house,
they would both get paid cash. Are you familiar
with that?
MR. CRITTON: Form.
THE WITNESS: No.
BY MR. EDWARDS:
Q. If C. brought another girl over to the
house and C. stayed downstairs but this other girl
went upstairs with Mr. Epstein, which one would
you pay?
A. I don't know because I was told who to
pay.
Q. And Sarah Kellen always told you?
A. Sarah told me pay so and so.
Q. So if we were going to ask anybody else
about the exact method in terms of who would get
paid and for what, who would the people be? I
mean, other than Mr. Epstein who else could we ask
these questions?
A. Sarah.
Q. Sarah Kellen?
A. Yes.
Q. She would know this?
A. Yes.
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Q. What about Ghislaine Maxwell?
MR. CRITTON: Form.
THE WITNESS: You're talking about the
boss. I don't know.
BY MR. EDWARDS:
Q. To your knowledge was Ghislaine Maxwell
aware of these girls that are in the age group of
C. and T. coming to Jeffrey Epstein's house to
have a good time?
MR. CRITTON: Form.
THE WITNESS: I have to say something.
Mrs. Maxwell called me and told me not to
ever discuss or contact her again in a
threaten way.
BY MR. EDWARDS:
Q. When was this?
A. Right after I left because I call one of
the friends for a job and she told me this, but,
you know, I feel intimidated and so I want to keep
her out.
Q. What exactly did she say? First of all,
was this a telephone call?
A. Yes, she was in New York.
Q. She called you on your cell phone?
A. Yes.
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Q. Is this the cell phone that was issued to
you by Mr. Epstein?
A. No, it was my personal phone. I was
already -Q. Gone?
A. Yeah, this is three, four months down the
road.
Q. So if you left in -A. February, March -- it was May or June.
Q. Of 2005?
A. Yes.
Q. And you got a call from Ghislaine Maxwell
out of the blue?
A. Yes.
Q. And do you know what prompted that
telephone call?
A. Because I contact somebody in New York to
get a job.
Q. Who was that person?
A. I contact Jean-Luc and I contact Eva, the
Swedish girl, she used to be very good friends
with Mr. Epstein because she asked me she need
somebody in New York.
Q. What does Eva do?
A. Eva was a model many years ago and he

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

married -- Eva is the mother of the girl who was
on the wall.
Q. Who is on the wall of Mr. Epstein's
house?
A. Yeah.
Q. All right. There is a younger girl model
that's on the wall of Mr. Epstein's house and this
lady Eva is her mother?
A. Yes.
Q. And at some point in time you called her
in New York to get a job?
A. That's right.
Q. And you also called Jean-Luc Bernell?
That's his name. Right?
A. Jean-Luc, yeah, I don't remember his last
name.
Q. Does that sound familiar to you, Jean-Luc
Bernell?
A. Yeah.
Q. What did Eva and/or Jean-Luc say about
employing you?
A. No, they said they're going to find out
and obviously the first thing they did was talk to
Mrs. Maxwell.
Q. She made a telephone call to you and what
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precisely did she say?
A. She said I forbid you that you're going
to be -- that I will be sorry if I contact any of
her friends again.
Q. Okay. Other than you will be sorry if
you contact any of my friends again did she say
anything else about what you know about Mr.
Epstein and/or what goes on at his house?
A. She said something like don't open your
mouth or something like that. But you have to
understand, I'm a civil humble, I came as an
immigrant to service people, and right now you
feel a little -- I'm 55 and I'm afraid. First of
all, I don't have a job, but I'm glad this is on
tape because I don't want nothing to happen to me.
This is the way they treat you, better do this and
you shut up and don't talk to nobody and -Q. When you say this is the way they treat,
who specifically are you talking about when you
say the word they?
A. Maxwell.
Q. And usually when you say the word they,
you're not only talking about one person -A. Wealthy people.
Q. Are you also putting Jeffrey Epstein in
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that category?
MR. CRITTON: Form.
THE WITNESS: I didn't talk to him
directly most of the time.
BY MR. EDWARDS:
Q. What's the reason why if you were his
head of security that you wouldn't have more
direct contact with him? Why is that?
MR. CRITTON: Form.
THE WITNESS: He wanted that way, you
know, so, yeah, I have to talk to Sarah,
Sarah is not available talk to Lesley in New
York. He didn't want to be disturbed.
BY MR. EDWARDS:
Q. Even while you were in the same house
with him he still had other people you could talk
to directly but he was not one of them?
A. Yeah.
Q. When you were fired you were not fired
directly by him?
A. No.
Q. It was through somebody else?
A. Ms. Maxwell.
Q. Okay. But it was for upsetting him for
taking the wrong car?
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A. Yes.
Q. Okay. Ever since this communication that
Ms. Maxwell made to you where she called you
sometime in May or June of 2005, and have you felt
threatened?
A. Yes.
MR. CRITTON: Form.
BY MR. EDWARDS:
Q. Have you felt reluctant to come forward
and give truthful, honest, and full disclosure of
all information that you know about this case?
MR. CRITTON: Form.
THE WITNESS: I said this off the record
but I will say it on the record, being in
the Epstein case for me resulted in two
years I have -- I won't bring the names but
I was in the third interview to get hired as
a household manager in Palm Beach and they
told me you are the Jeffrey Epstein guy.
Not in the sense I did something wrong
because of the scandal, so they shun the job
away from me. And so I was afraid that -this is very powerful people and one phone
call and you finish, so I'm the little guy.
Even I'm wearing a tie I'm a -- I'm talking
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from my heart. This is the way it is.
BY MR. EDWARDS:
Q. I feel for you, I'm sorry that you have
to be in this position.
MR. CRITTON: Move to strike this.
BY MR. EDWARDS:
Q. Well, when you applied for these jobs and
they turned you down and gave you the reason that
you're the person involved in the Jeffrey Epstein
scandal, was it that they are associated or
friends with Jeffrey Epstein or is it that you
have information and you have this confidentiality
but you're revealing some certain information that
Mr. Epstein would not like?
MR. CRITTON: Form.
THE WITNESS: Both.
BY MR. EDWARDS:
Q. Both?
A. Both.
Q. And since then given what you just told
us about these people being very powerful, are you
afraid for your life given the fact that you're
involved to some extent in this case?
MR. CRITTON: Form.
THE WITNESS: I just start thinking about
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this. Because I went through -- the first
time I went to the deposition I was in Palm
Beach and I did my duty, I mean, I tell what
I know, but now I know there is more
digging, all I want is this to be to get on
with my normal life and stuff.
BY MR. EDWARDS:
Q. So when you come here today to testify,
your main objective is to get back to your normal
life and get out of the spotlight of this case.
Yes?
A. Yes.
Q. And in doing so have you held back some
of the details that you know about that happened
in this case to remove yourself from the
spotlight?
MR. CRITTON: Form.
THE WITNESS: No, sir.
BY MR. EDWARDS:
Q. Okay. Have you ever talked to Ghislaine
Maxwell after that telephone call where she called
you and you felt threatened?
A. No.
Q. Okay. So going back to where we started
here was, does Ghislaine Maxwell have knowledge of
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the girls that would come over to Jeffrey
Epstein's house that are in roughly the same age
group as C. and T. and to have a good time as you
put it?
MR. CRITTON: Form.
THE WITNESS: Yes.
BY MR. EDWARDS:
Q. And what was her involvement and/or
knowledge about that?
MR. CRITTON: Form.
THE WITNESS: She knew what was going on.
BY MR. EDWARDS:
Q. You referred to her at one point in time
as Jeffrey Epstein's companion. But then later on
you said that if she flew she flew on a different
airplane and oftentimes or sometimes she slept in
a different bed from Mr. Epstein. Did that seem
unusual to you?
MR. CRITTON: Form.
THE WITNESS: It was odd but, I mean, and
again, everything is odd in Palm Beach.
BY MR. EDWARDS:
Q. Okay, I don't mean to laugh.
A. Mr. Epstein fly to Jet Aviation, she fly
to Galaxy Aviation, but they never flew the same
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plane, I don't know why.
Q. And did you ever find out why?
A. No.
Q. You never really inquired why?
A. No.
Q. That wasn't your job?
A. (Shakes head.)
Q. You were just there to do your job?
A. Exactly.
Q. Obviously at some point in time you see
these girls coming over to Mr. Epstein's house to
have a good time and over time you start wondering
what is going on with Mr. Epstein and these girls.
Right?
MR. CRITTON: Form.
THE WITNESS: Yes.
BY MR. EDWARDS:
Q. And you understand that Mr. Epstein is a
wealthy person that could have the best masseuse
in the world come to his house. Yes?
MR. CRITTON: Form.
THE WITNESS: Yes.
BY MR. EDWARDS:
Q. These were not professional masseuses
that were coming to his house to give massages.
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Right?
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BY MR. EDWARDS:
Q. Who heard who?
A. I heard Sarah going to be coming to give
a massage.
Q. Okay. When the girls would come in to
Mr. Epstein's house, would you be the first one to
meet them and greet them or would that be Sarah?
A. Me.
Q. And if C. came would she normally come
alone or with somebody else?
A. Sometimes she had a companion sometimes
she was by herself.
Q. Given C.'s age you never truly believed
she was there as a masseuse; did you?
MR. CRITTON: Form.
THE WITNESS: From the father point of
view, no.
BY MR. EDWARDS:
Q. And that in conjunction with the fact
that when she called she gives you messages such
as I have girls to bring for Mr. Epstein lead you
to believe that there was something more going on
then massages at Mr. Epstein's house with these
girls?
MR. CRITTON: Form.
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THE WITNESS: When I was working I didn't
have the time to realize that, but now
you're out and you start -- yes, it is more
than that.
BY MR. EDWARDS:
Q. And when C. would come over and she would
bring a companion, who would lead them to the area
-- I guess it's the upstairs bedroom, who would
lead them up there, would it be Sarah or would it
be yourself?
MR. CRITTON: Form.
THE WITNESS: Sarah.
BY MR. EDWARDS:
Q. Let's say two of them come over, I know
that there is numerous times that she is coming
three or four times a week for the six month
period that you're there, but if it is C. and
another companion, and that other companion would
usually be roughly her age. Right?
MR. CRITTON: Form.
THE WITNESS: It was something like that.
BY MR. EDWARDS:
Q. I mean, there were not people bringing
over massage tables to give him a massage, these
were girls who were C. and T. age, approximately,
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MR. CRITTON: Form.
THE WITNESS: Yes.
BY MR. EDWARDS:
Q. They were not?
MR. CRITTON: Form.
THE WITNESS: They were not the best but
they say they were masseuses.
BY MR. EDWARDS:
Q. They said that or Sarah Kellen said that?
Who is they? Is it Sarah Kellen and Jeffrey
Epstein or is it C. and T. that would come and
announce themselves as masseuses?
MR. CRITTON: Form.
THE WITNESS: We wanted to put the title
masseuse.
BY MR. EDWARDS:
Q. Who is we?
A. We the staff and Sarah.
Q. Who taught you that these girls that are
in T. and C. age group should be referred to as
masseuses? Who taught you that title?
MR. CRITTON: Form.
THE WITNESS: I just heard them, you
know.
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all of them?
MR. CRITTON: Form.
THE WITNESS: They were not carrying
massage tables, no.
BY MR. EDWARDS:
Q. So when C. and a friend would be lead
upstairs would they go into the room with Mr.
Epstein together?
A. I was not there.
Q. All right. So that's when you exited to
the other house?
A. I escorted them to the kitchen and they
went through the stairwell upstairs.
Q. All right. Sometimes you went in after
the massages to clean up the room. Is that right?
A. Right, when Mr. Epstein go out of the
house.
Q. After he was out of the house?
A. Yes.
Q. What other indications besides their age,
what other indications were there that there was
something more than a massage going on in the
room?
MR. CRITTON: Form.
THE WITNESS: I don't know.
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BY MR. EDWARDS:
Q. Just your fatherly instinct told you
that; is that it?
MR. CRITTON: Form.
THE WITNESS: Yes.
BY MR. EDWARDS:
Q. And when T. would come over would she
normally bring others with her?
A. Usually they came in couples, but
sometimes I wouldn't say never happened but
probably they were by themselves.
Q. Okay. But your feeling was when they
came in groups was because they felt more
comfortable in a group?
A. Yes.
MR. CRITTON: Form.
BY MR. EDWARDS:
Q. Were you ever aware or am I the first to
tell you that Mr. Epstein would offer them money
for their services in the bedroom as well as money
for every single girl that they brought him? Am I
the first to tell you that?
MR. CRITTON: Form.
THE WITNESS: No, I didn't know that.
BY MR. EDWARDS:
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Q. You didn't?
A. No.
Q. I'm going to go to the police report that
we have that mentions your name in it in several
places. All right. I think the first time that
we find your name is page 50 at the bottom. This
is not a transcript of any statement that you gave
so I want to read some of it and you tell me is
this accurate or does it accurately reflect what
you told Detective Recarey. Okay.
A. Okay.
MR. CRITTON: Just object to the
procedure. I think that's improper, if
you're trying to accredit him it's improper,
if you're trying to impeach him it's
improper. But go, do what you want.
MR. EDWARDS: I said it's not a
statement. Do you want to give me the
statement?
BY MR. EDWARDS:
Q. Mr. Rodriguez stated he had worked with
Epstein for approximately six months after the
previous houseman left. Correct?
MR. CRITTON: Form.
THE WITNESS: Yes.

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

BY MR. EDWARDS:
Q. He stated that it was his responsibility
to keep the identity of the masseuses private.
A. Yes.
MR. CRITTON: Form.
BY MR. EDWARDS:
Q. And is that something that you told Mr.
-- Detective Recarey that it was your
responsibility to keep the identity of the
masseuses private?
A. That was part of my job.
Q. Who delegated that particular
responsibility, is that Sarah Kellen or Jeffrey
Epstein?
A. Sarah Kellen.
Q. What specifically did she tell you about
keeping the identity of the masseuses private?
A. Everything in the house was confidential.
And we didn't -- several times, you know, whatever
was going on in the house Sarah told me, you know
you're not suppose to say this, we know because I
signed 27 pages of confidentiality agreement.
Q. The confidentiality agreement that you
referred to earlier was 27 pages long?
A. Yes, something like that.
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Q. You've worked for other people in a
similar fashion in terms of being a housekeeper.
Right?
A. Yes.
Q. And with each of those people did you
have to sign a confidentiality agreement?
A. No.
Q. That's something that only applied to
your position with Jeffrey Epstein?
A. Yes.
Q. Who did you work for? I'm going to come
back to this. Who did you work for just prior to
Mr. Epstein?
A. Mr. Arturo Torres in Fisher Island.
MR. EDWARDS: Do you need a spelling?
THE WITNESS: T-O-R-R-E-S.
BY MR. EDWARDS:
Q. Okay. Did you have to sign a
confidentiality agreement with him?
A. No.
Q. Were your duties fairly similar?
A. Same thing.
Q. Manage the house?
A. Yes, sir.
Q. This is another wealthy person that
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needed someone to manage the house?
A. Yes.
Q. And how long did you work for him?
A. Four years and two different occasions.
Q. One in Fisher Island?
A. One in Fisher Island, the other one in
his ranch in Texas.
Q. Why did you leave him and start with Mr.
Epstein?
A. His health declined and he didn't need
anybody like me so he moved back to Spain, he came
once in awhile, I used to take care of his car,
and then finally he passed away two years ago.
Q. After you were relieved of your duties
with Mr. Epstein where is the next place where you
were employed?
A. I worked for Sidney Goldman, a gentleman
in Fort Lauderdale, a wealthy individual also, he
was in his 80's, and I did some functions.
Q. Okay. How long did you work for him?
A. Probably six months.
Q. And why did you stop there?
A. Because he also 83 or 84 at the time and
they start reducing staff. He used to go out, he
didn't need a chauffeur so they slash one of my
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duties and then I started work for Mrs. Hammond.
Q. And where was that?
A. In Palm Beach.
Q. How long did you work there?
A. For Mrs. Hammond on and off for two or
three years.
Q. In any of those other places did any of
the people that you worked for ever get massages
at their house?
A. Yes.
Q. Which of those people?
A. Mrs. Hammond.
Q. And who would usually give the massages
at her house?
A. She would call somebody from West Palm
Beach.
Q. And did you see the masseuse that would
show up?
A. Yes.
Q. Male or female?
A. Female.
Q. And what age group was that masseuse?
A. Actually she was older, 40's.
Q. Did she bring a massage table or was
there one in the house?
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A. There was one in the house.
Q. There was one?
A. Yeah.
Q. And what about that person told you that
that is a legitimate masseuse when they showed up
at Ms. Hammond's house?
MR. CRITTON: Form.
THE WITNESS: Nothing, just maybe
Ms. Hammond tried it the first time and she
liked it, you know, nothing indicated to me,
I didn't see her license or anything.
BY MR. EDWARDS:
Q. Was this specific responsibility that
we're talking about your responsibility to keep
the identity of the masseuses private, was that
something that Sarah Kellen told you more than
once after you signed the confidentiality
agreement?
A. I believe so.
Q. And why would that subject matter come up
to where she would need to reiterate that?
MR. CRITTON: Form.
THE WITNESS: Maybe for directions from
the boss.
MR. CRITTON: Move to strike a guess.
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BY MR. EDWARDS:
Q. When you were at his house, I think you
said earlier that he would get one or two massages
everyday he was there. Is that right?
A. Yes.
Q. And each of the massages, just so we're
clear, that you're talking about are given by the
girls that are in the age group of C. and T. that
were at his house to have fun. Right?
MR. CRITTON: Form.
THE WITNESS: I didn't know who was
giving the massages but obviously the
massages was going on. But I don't know how
to answer your question. I don't know if
these girls giving the massage itself.
BY MR. EDWARDS:
Q. No, no, no. You're misunderstanding my
question, or I'm just not communicating well with
you.
I'm not saying there was a massage or not
a massage going on. I'm saying that you were
taught to label these girls as masseuses. Right?
A. Yes.
MR. CRITTON: Form.
BY MR. EDWARDS:
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Q. And when we're talking about these girls,
we are talking about the group of girls that would
come to his house that are roughly in the age
group of C. and T. Right?
MR. CRITTON: Form.
THE WITNESS: More or less.
BY MR. EDWARDS:
Q. We're not talking about some professional
massage service that would show up at his house to
give a massage, that's not what we're talking
about. Right?
MR. CRITTON: Form.
THE WITNESS: It's hard to say. It's
hard to say because there are young
masseuses too. It's hard to say.
BY MR. EDWARDS:
Q. Well, you testified that some of them
would show up in taxicabs. Right?
A. Yeah.
Q. That's a little odd for a masseuse.
Right?
MR. CRITTON: Form.
THE WITNESS: (Shakes head.)
BY MR. EDWARDS:
Q. I mean, that's one indication that this
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is not a professional masseuse that's showing up
at his house, they're showing up in a taxicab.
Right?
MR. CRITTON: Form.
THE WITNESS: Yes.
BY MR. EDWARDS:
Q. So that's something else that you as
somebody who has common sense had told you that
these are young girls that are at his house to
have fun and that has very little, if anything, to
do with a massage.
MR. CRITTON: Form.
BY MR. EDWARDS:
Q. Right?
MR. CRITTON: Form, argumentative.
THE WITNESS: In fairness it's hard to
say.
BY MR. EDWARDS:
Q. What was going on behind closed doors?
A. Exactly.
Q. Why earlier did you say you had the
feeling that there was something more going on
than a masseuse?
A. In terms of fun. You don't know if it's
-- I have to say this. Some of this lawsuit is
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because forceful violation or something of a girl,
I mean a rape. Okay. So it's hard to say if it
was nothing except having fun.
MR. CRITTON: Let me put an objection in,
move to strike, I'm not sure what that was
responsive to.
BY MR. EDWARDS:
Q. We're talking about a time period when
Mr. Epstein is 50 years old plus, and we're
talking about these girls coming over to his house
that are 14, 15, or 16 years old, and you're
categorization is they're just there to have fun.
Right?
MR. CRITTON: Form.
THE WITNESS: Is that what you asked me?
BY MR. EDWARDS:
Q. Yes.
A. Yes.
Q. Okay. And that in your mind was okay or
that was strange or that was it's none of my
business?
MR. CRITTON: Form.
THE WITNESS: I have to say yes or no or
I have to give my opinion on that?
BY MR. EDWARDS:
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Q. Sure, go ahead and answer however you
want.
MR. CRITTON: Form.
THE WITNESS: I don't think it was right.
BY MR. EDWARDS:
Q. Did you ever voice that opinion that you
didn't think that it was right that these young
girls were over behind closed doors upstairs with
Mr. Epstein in his bedroom?
MR. CRITTON: Form.
THE WITNESS: I been asked that question
before.
BY MR. EDWARDS:
Q. Excuse me?
A. I been asked that question before.
Q. By whom?
A. Palm Beach Police Department.
Q. Did you give the same answer that you did
not think it was right?
MR. CRITTON: Form.
THE WITNESS: Yes.
BY MR. EDWARDS:
Q. And what about it to you aside from the
fact that you had a daughter roughly the same age,
what besides that told you that it wasn't right?
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MR. CRITTON: Form.
THE WITNESS: Ask me your question again.
BY MR. EDWARDS:
Q. My question is, why is it your opinion
that it wasn't right for these young girls to be
up in Mr. Epstein's -A. It wasn't.
MR. CRITTON: Form.
BY MR. EDWARDS:
Q. It wasn't right?
A. It wasn't.
Q. And why not?
MR. CRITTON: Form.
THE WITNESS: Because I'm a father, I
have two daughters.
BY MR. EDWARDS:
Q. And given Mr. Epstein's wealth and power
and influence, is that something that you as a
father could have seen your daughters doing at
that age?
MR. CRITTON: Form.
THE WITNESS: I don't think that my
daughters would be doing that.
BY MR. EDWARDS:
Q. You would hope not.
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A. No, exactly.
MR. CRITTON: Form.
BY MR. EDWARDS:
Q. I think that the next time you're
mentioned in the report, I believe it's page 70.
MS. EZELL: Off the record briefly.
(Thereupon, a discussion was had off the
record.)
BY MR. EDWARDS:
Q. Page 64. It says, Alfredo Rodriguez
resides in Miami had eluded, meaning you were
trying to evade or avoid service of process
servers previously and was not served the
investigative subpoena.
This is an investigator saying you just
weren't home or something. Right?
A. But I never elude anybody.
Q. You never intentionally tried to avoid
the police officers?
A. No, no, never.
Q. Okay.
MR. CRITTON: So much for the police
report.
BY MR. EDWARDS:
Q. All right. The bottom of page 70 says, I
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brought Mr. Rodriguez to the interview room.
Were you taken to an interview room, to a
room in the police department?
A. This was in the District Attorney's
Office.
Q. Oh, it was at the State Attorney's
Office?
A. Yes.
Q. Okay. Was a State Attorney there as
well?
A. Yes, Mrs. Weiss.
Q. Daliah Weiss?
A. Young lady, Weiss. D-E-I-S-S.
Q. Okay. I have D-A-L-I-A-H, Daliah Weiss,
W-E-I-S-S.
A. Yes.
Q. That's her?
A. Yeah.
Q. Okay. Did she ask you any questions?
A. Both of them.
Q. Okay. So it was both -- if there is a -I think you said earlier there is a taped
statement, there is a tape of this?
A. Yes.
Q. If we listen to that tape if we ever get
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that tape it's going to be Assistant Attorney
Weiss and Detective Recarey asking questions?
A. Yes.
Q. It says, during the sworn taped statement
Mr. Rodriguez stated he was employed by Jeffrey
Epstein for approximately six months.
I think we already talked about that.
I'm skipping ahead a little bit.
If Rodriguez needed to relay a message to
Epstein he would have to notify Epstein's
secretary Lesley in New York who would then notify
Epstein's personal assistant Sarah who would relay
the message to Epstein.
A. Yeah.
MR. CRITTON: Form.
BY MR. EDWARDS:
Q. That's pretty much the process you
described?
A. Yes, it was normal procedure.
Q. Rodriguez stated Epstein did not want to
see or hear the staff when he was in the
residence?
MR. CRITTON: Form.
THE WITNESS: That's correct.
BY MR. EDWARDS:
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Q. That's something you agree with?
A. Yes.
MR. CRITTON: Form.
BY MR. EDWARDS:
Q. Rodriguez advised Mr. Epstein had many
guests.
In addition to the girls who are roughly
C. and T. age who had come to the house to have a
good time, who were some of the other guests that
you know of, if you know their name?
MR. CRITTON: Form.
THE WITNESS: I mentioned Alan
Dershowitz.
BY MR. EDWARDS:
Q. That's a lawyer from Harvard?
A. Yes. The magician, David Copperfield,
some other lawyers from New York, you know. There
were some other guests.
Q. And how frequently would these other
guests come over?
A. Once a month, something like that.
Q. Okay. So if it's only once a month and
you were only there six months you're saying you
only saw six guests come over in addition to -A. They have people, you know, they have
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friends, I will say, yeah.
Q. Then you mentioned that you typed into
Google, I guess you Googled Prince Andrew and Bill
Clinton. Why would you pick those names, were
they associated with Mr. Epstein?
A. Yes.
Q. And what is your understanding as to how
Prince Andrew is associated with Jeffrey Epstein?
A. Because there were pictures with him
together.
Q. In the house?
A. Yes.
Q. Many pictures or are we talking about
one?
A. Many pictures.
Q. Were these pictures that looked that
appeared to be at social events, at Mr. Epstein's
house or where?
A. Mrs. Maxwell took him to England to
introduce him to the royalty.
Q. Is it's your understanding that Ghislaine
Maxwell knew Prince Andrew and introduced -A. Yes.
Q. Is it also your understanding that at
some point in time Ghislaine dated or had a
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romantic relationship with Prince Andrew?
MR. CRITTON: Form.
THE WITNESS: I don't know that.
BY MR. EDWARDS:
Q. Do you know around what time period it
was that Mr. Epstein was introduced to Prince
Andrew?
A. 2003, I believe.
Q. How do you know that?
A. I've heard dates.
Q. From people in the Epstein group?
A. Yes.
Q. Okay.
MR. CRITTON: Let me note my objection,
move to strike, it's based on -- his
testimony is based on hearsay.
BY MR. EDWARDS:
Q. During the six month period of time when
you worked directly for Mr. Epstein, how often did
Mr. Epstein get together with or hangout with
Prince Andrew; if you know?
A. I didn't see him once.
Q. You never saw Prince Andrew at the house?
A. No, no, he called.
Q. I'm sorry, how often would he call?
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A. I will say once a week we used to get a
call from him.
Q. Did you ever hear or did you ever know of
Prince Andrew being involved with any of the same
girls that Jeffrey Epstein was involved?
A. No.
Q. All right. Same question with Bill
Clinton, were you ever aware of him being involved
with any girls?
A. No.
Q. And David Copperfield?
A. No.
Q. What would he do when he was in town?
A. He came to the house, played tricks and
he leave.
Q. Did you watch?
A. Yeah. Cards and -Q. That's nice, you get an up close and
personal show from David Copperfield.
How often would David Copperfield and
Jeffrey Epstein talk?
A. When I was there he was maybe two or
three times in the house.
Q. Besides those guests have you pretty much
listed the guests that you were aware of?
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A. Mr. Dershowitz was there, I took him two
or three times to the airport. And like I say,
lawyers from New York, business matters.
Q. Okay. And Donald Trump, did you ever see
him at the house?
A. No, he used to call.
Q. Is it your understanding that -- or
through your knowledge do you know if Donald Trump
owned or runs the Mara Lago Club?
A. Yes.
Q. Did Mr. Epstein go to the Mara Lago Club?
A. No.
Q. Why not?
MR. CRITTON: Form.
THE WITNESS: He's a very private person.
BY MR. EDWARDS:
Q. So it's your understanding that Mr.
Epstein didn't go to the Mara Lago Club just
because he's private?
MR. CRITTON: Form.
THE WITNESS: Yes.
BY MR. EDWARDS:
Q. Are you aware, has he ever been there?
A. That I don't know.
Q. Do you know if he's a member?
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A. Probably is.
MR. CRITTON: Form, move to strike, it's
a guess, speculation.
BY MR. EDWARDS:
Q. When you say he probably is, what are you
basing that on?
A. Because he belongs to all the clubs in
Palm Beach.
Q. Okay. But you don't have a list of all
of the clubs that he belongs to?
A. I used to.
Q. And on that list -A. I don't remember, you know.
Q. Okay. Do you know where that list is?
A. Probably it's in the house.
Q. Skipping down on page 71 of the report to
the third paragraph, Rodriguez stated once the
masseuses would arrive, he would allow them entry
into the kitchen area and offer them something to
eat or drink. Do you agree with that?
A. Yes.
MR. CRITTON: Form.
BY MR. EDWARDS:
Q. They would then be encountered by Sarah
or Epstein.
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MR. CRITTON: Form.
THE WITNESS: (Shakes head.)
BY MR. EDWARDS:
Q. Yes?
A. (Shakes head.)
Q. They would then be taken upstairs to
provide a massage. Right?
MR. CRITTON: Form.
THE WITNESS: Yes.
BY MR. EDWARDS:
Q. Again, you don't know what happened
behind closed doors?
A. No.
Q. But you were told to refer to these girls
as masseuses?
A. Yes.
Q. Aside from being told that, you have
absolutely no idea what went on up there?
A. No.
Q. All right. I asked Rodriguez any of the
masseuses appeared to be young in age, he advised
he didn't ask their ages but felt they were very
young.
A. Early 20's, you know. They're all very
young, but I mean, it's hard to say who's underage
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now, you know. It's a fine line, you know.
Q. Okay. You didn't ask their ages?
A. No.
Q. And these are the masseuses where you
were told to keep their identities private anyway?
MR. CRITTON: Form.
THE WITNESS: Yes.
BY MR. EDWARDS:
Q. Rodriguez stated they would eat tons of
cereal and drink milk all the time. Is that true?
MR. CRITTON: Form.
THE WITNESS: Yes.
BY MR. EDWARDS:
Q. So the masseuses would come over and
either before or after going up to Mr. Epstein's
bedroom they would go to the kitchen and eat
cereal and milk?
A. And ice cream.
Q. That's what the kids would eat?
A. (Shakes head.)
Q. Yes?
A. Yes.
MR. CRITTON: Let me object to the form
of the last question.
BY MR. EDWARDS:
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Q. Rodriguez stated the girls that would
come appeared to be too young to be masseuses.
Is that something you agree with?
MR. CRITTON: Form.
THE WITNESS: Some of them, you know.
BY MR. EDWARDS:
Q. Especially when we're talking about C.
and T, those girls, they appeared to be too young
to be masseuses. Right?
MR. CRITTON: Form.
THE WITNESS: Yes.
BY MR. EDWARDS:
Q. He stated one time under Epstein's
direction he delivered a dozen roses to Royal Palm
Beach High School for one of the girls that came
to provide a massage.
And that is the -- that is the girl that
we talked about earlier, A.?
A. Yes.
Q. Okay. And that's a girl who also came
over to Mr. Epstein's house and was one of the
girls who was up in the bedroom privately with Mr.
Epstein at times. Right?
A. I never see them upstairs.
MR. CRITTON: Form.
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THE WITNESS: But he was in the house.
BY MR. EDWARDS:
Q. Okay. You don't know why she was there?
A. Honestly the truth, you know, I cannot
say, they all came for the same motive but -Q. To have fun?
A. To have fun.
MR. CRITTON: Form.
BY MR. EDWARDS:
Q. Okay. Let me try to figure this out
then. They all came over in your mind to have
fun.
Did you ever see any contact between
Epstein, Mr. Epstein, and any of these girls other
than whatever contact he was having with them in
the bedroom?
MR. CRITTON: Form.
THE WITNESS: No, no.
BY MR. EDWARDS:
Q. Okay. So when you say they came over to
have fun, you're talking about whatever fun was
going on behind closed doors in the bedroom?
MR. CRITTON: Form.
THE WITNESS: They go to the pool during
the daytime.
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BY MR. EDWARDS:
Q. Without Mr. Epstein?
A. With Mr. Epstein.
Q. He would go with them?
A. (Shakes head.)
Q. Do you ever remember C. or T. or A.
going to the pool with Mr. Epstein?
A. The pool was used everyday, so probably
they were there, but I cannot -- I cannot say yes,
I saw her, you know.
Q. So you know that some of these girls who
were -- who you labelled as masseuses that were
very young in age came over to the house and they
oftentimes used the swimming pool area but you
can't say that any of those girls were C. or T.
or A.?
MR. CRITTON: Form.
THE WITNESS: No, because when they were
at the pool it was off limits for any of the
staff.
BY MR. EDWARDS:
Q. Why is that? Is that in the rule book?
A. No, because they were naked. Louella
told me to leave them alone, so until they leave
the area we couldn't go, so we couldn't -- I
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didn't see nothing, you know.
Q. How do you know they were naked?
A. Because Louella told me one time.
MR. CRITTON: Move to strike, predicate
with regard to his last testimony.
BY MR. EDWARDS:
Q. How do you know that the young girls that
would come over that were labelled as masseuses
were naked in the swimming pool area?
MR. CRITTON: Form.
THE WITNESS: How do I know, because
Louella spot them or one other time the girl
who takes care of the pool say, Alfredo,
I'll come back tomorrow because they are
playing around here and doing this, I mean,
naked.
BY MR. EDWARDS:
Q. Just naked or doing something more?
A. No, naked, naked.
Q. And who was the girl who takes care of
the pool?
A. I forgot, I don't remember.
Q. Well, there was a point in time where I
sent interrogatories which are questions under
oath to Mr. Epstein in this case and I asked
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specifically what is the current name, address,
and telephone number of each person that resided
or worked within the home located at 358 El Brillo
Way, West Palm Beach, between 2001 to the present.
The answer was -- and just so the record
is very clear in terms of what the answer was
talking about, plaintiff's complaint alleges a
time period of approximately August 2002 and
continuing until approximately September 2005, so
the answer is within that time period of 2002 and
2005.
I'm going to list -- I'm going to tell
you all the names that were provided to me and you
tell me if any of these people is that person that
we're talking about who maintained the pool.
Okay?
A. No.
Q. Ryan Dionne?
A. No.
Q. David Mullen?
A. No.
Q. Brent Tindall?
A. No.
Q. Mark Tafoya?
A. (Shakes head.)
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Q. Do you know any of these people that I'm
telling you?
A. I don't remember.
Q. Okay.
A. She's a female, what I'm talking about,
the pool taker.
Q. Okay. Janusz Banasiak?
A. Could be.
Q. I believe that that's a male but I'm not
sure.
A. I don't remember.
Q. It lists house manager, I don't know that
that would be somebody you'd categorize as a house
manager but -A. What's the name?
Q. Janusz Banasiak?
A. (Shakes head.)
Q. Michael and Rosalie Friedman?
A. Yes, Michael Friedman was before me.
Q. Okay. Is Rosalie Friedman the lady that
you're referring to that cleaned the pool?
A. No.
Q. Louella Rabuyo?
A. Louella is still there, I hired her, the
housekeeper.
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Q. Is that somebody who would provide
information as to what was going on in this house?
A. Could be.
Q. Is that somebody who would also have had
to sign this confidentiality agreement?
A. Yes.
Q. And in addition to you signing this
confidentiality agreement is that an agreement
that you know all of the staff working with
Jeffrey Epstein had to sign?
MR. CRITTON: Form.
THE WITNESS: Yes.
BY MR. EDWARDS:
Q. So anybody that was hired and worked at
this house has had to sign this confidentiality
agreement?
A. Yes.
Q. And are you aware of anybody other than
Mr. Epstein having access to this confidentiality
agreement?
A. Ghislaine Maxwell.
Q. Ghislaine Maxwell. Okay. Alfredo
Rodriguez, you made the list. Michael Liffman?
A. Michael, yeah, I think he was before
Friedman.
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Q. Okay. Adriana Ross?
A. There were two house managers in one year
prior to me.
Q. Do you know what Adriana Ross's position
was at the house?
A. No.
Q. There is only a few more names.
Brahakmana Mellawa and -- I can't even pronounce
it. Mr. and Mrs. Mellawa?
A. Yeah, they are from Bangladesh, they were
the couple taking care -Q. That's the couple you referred to earlier
from Bangladesh?
A. Yes.
Q. And Sarah Kellen. And Juan and Maria
Alessi?
A. Joe Alessi.
Q. Do you still speak to any of those
people?
A. No. When I was there there was some mail
that arrive so I contact them and say I have some
mail, but other than that, no.
Q. Okay. Do you know how to get in touch
with any of these people?
A. They're in the area. Joe Alessi has
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apartments there.
Q. The lady that you're referring to that at
some point in time saw these kids naked by the
pool -A. Louella.
MR. CRITTON: Form.
BY MR. EDWARDS:
Q. But was there another girl who was in
charge of cleaning the pool?
A. No, no, the pool lady was a contractor
from outside, she used to park the truck outside,
and when she see that they're there she will tell
me, Alfredo, I'll come back tomorrow because -Q. Were you familiar with another husband
and wife that worked there, Patrick and Eve?
A. Yeah, I believe so, Patrick, yeah.
Q. And did he work there the same time you
worked there?
A. No, before me.
Q. And do you know why they left?
A. I think everybody quit because of the
hectic schedule, you know, to be honest with you,
but I don't know.
Q. All right. But of the names that I
listed is there anybody else that you remember
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that worked for Mr. Epstein or at that house?
A. Jerome the gardener.
Q. Okay.
A. Jerome Pierre and the staff from New
York. Once in awhile, Doug Shadow, he was the
architect who used to come in in charge of
renovation.
Q. What about Nicole Hess?
A. No.
Q. You don't know who that is. All right.
The exhibit that I believe is number one right now
which is this message pad, there are numerous
messages that have your initials, AR. But there
are also messages that are on the same pad
which -MR. CRITTON: What date are you looking
at?
BY MR. EDWARDS:
Q. The very last day of this compilation
1/30/05 and 2/2/05.
A. These three are not my writing.
Q. That's what I was going to ask you. This
is a message pad that was in the house. Right?
A. In the house, yes.
Q. So you would think that the person that
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made that signature whoever that person is was
also in the house. Right?
A. Yes.
Q. Who possibly would that be with the J.,
it's just a J.?
A. I don't know.
Q. When you sat down today I remember you
making a statement that something to the effect
of, and I'm going to paraphrase, can you believe
that they pulled these message pads out of the
trash. Do you remember saying that?
A. Yes.
Q. How did you learn that they pulled the
message pads from the trash?
A. Because it was in the Palm Beach Daily
News.
Q. You read it in the paper?
A. Yes.
Q. So in addition to Googling the various
people that were friends of Mr. Epstein you've
kept up with what's going on in the investigation?
A. Yeah, because it was my job so I'm
working next door to this other lady and I want to
know, it was in the news, you know, it's like a -MR. EDWARDS: All right. I have a lot to
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go but we can take a break.
THE VIDEOGRAPHER: We're off the record.
(Thereupon, a recess was had.)
THE VIDEOGRAPHER: We're back on the
record, tape number five.
BY MR. EDWARDS:
Q. I stopped with knew the girls -- sorry.
I stopped with the sentence in the police
report, page 71, he delivered a dozen roses to
Royal Palm Beach High School.
And that's something you told us about
earlier. Right?
A. Yes.
Q. Then it says, he knew the girls were
still in high school and were of high school age.
Speaking of the girls who were coming
over labelled as masseuses, is that something -(Thereupon, an interruption was had.)
BY MR. EDWARDS:
Q. The statement is, he knew the girls were
still in high school and were of high school age.
That's something you agree with?
MR. CRITTON: Form, out of context.
THE WITNESS: I saw them in high school.
BY MR. EDWARDS:
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Q. The girls that we were talking about, and
I'm talking about C. and T. specifically, but
these are girls that looked of high school age to
you.
MR. CRITTON: Form.
THE WITNESS: It's hard to say.
BY MR. EDWARDS:
Q. That wouldn't shock you though?
MR. CRITTON: Form.
THE WITNESS: No.
BY MR. EDWARDS:
Q. Doesn't surprise you?
A. No.
MR. CRITTON: Form.
BY MR. EDWARDS:
Q. I asked Rodriguez about the massages, he
felt there was a lot more going on than just
massages.
Is that something you told him?
MR. CRITTON: Form.
THE WITNESS: Yes.
BY MR. EDWARDS:
Q. Do you know if it was a feeling that -well, let me ask you this way.
Did you ever talk about that feeling that
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there was more going on than just massages with
anybody else that worked at the house?
A. No.
Q. Did you talk about that with anybody
else?
A. No, nothing. This is the first time that
I said this openly because I was subpoenaed and
there were these things, you know.
Q. Right. And right now is the second time
you said it openly because you're subpoenaed
again?
A. Yes.
MR. CRITTON: Form.
BY MR. EDWARDS:
Q. Otherwise you have not expressed those
feelings to anybody else?
A. No.
Q. What about when you spoke with Mr.
Epstein's attorneys or investigators, did you talk
to them about that?
A. No.
Q. And why did you choose not to tell them
that you felt there were more -- that there was
more going on in the bedroom with these young
girls than just massages?
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MR. CRITTON: Form.
THE WITNESS: The only reason I contacted
the attorneys was to see what's my position
because I didn't have money to go to an
attorney myself.
BY MR. EDWARDS:
Q. Why would you feel like you may need an
attorney though if you didn't do anything wrong?
A. I didn't need an attorney.
Q. You were just frightened by the process?
A. The process and the people who was
involved in this.
Q. The people involved meaning Ghislaine
Maxwell and Jeffrey Epstein?
MR. CRITTON: Form.
BY MR. EDWARDS:
Q. I'll ask you, which people are you
talking about?
A. Ghislaine Maxwell.
Q. And were you still frightened because of
the threat that she -A. I don't think so now, you know, I'm
protected because I'm doing this publicly.
Q. Okay. Well, going back to my other
question about why didn't you reveal to Mr.
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Epstein's investigators that you felt there was
more going on in the bedroom than just massages?
MR. CRITTON: Form.
THE WITNESS: Because they were more
interested in how much I know, they didn't
ask me anything else, and I told them
exactly what I knew and what I was doing.
BY MR. EDWARDS:
Q. Okay. You were asked by Mr. Mermelstein
when he was asking you about the meeting with Mr.
Epstein's investigators he said, did they make any
threat or did they threaten you, and you paused
and said I don't believe so.
A. Yeah, I think they didn't tell me
anything that I will feel -- they told me that
they want to know what I know and if I need an
attorney.
Q. Okay. Did you find that strange at all
that they offered you an attorney?
A. I went to have dinner at my house and I
told this to my wife and she told me, Alfredo, you
don't need an attorney, so I called him the next
day and that was it.
Q. You called the investigators?
A. Yes. I declined, I don't need an

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

attorney.
Q. If we want to know the exact names of the
investigators that you met at Don Shula's and at
your house, how would we get that information, do
you have it somewhere?
A. Probably I have it in the house.
Q. So if we do have to come back here and
finish this up, the next time would you be able to
bring that?
A. I think so.
Q. Okay. Do you know where in your house
that you have it, I mean, have you kept it in a
certain place?
A. I have to look.
Q. All right. After the sentence that we
left off it says, he, speaking of Mr. Rodriguez,
would clean Mr. Epstein's bedroom after the
alleged massages and would discover massagers
slash vibrators and sex toys scattered on the
floor.
Can you tell us what types of sex toys
that you found scattered on the floor after the
massages with these young girls?
MR. CRITTON: Form.
THE WITNESS: Like I explain, there was a
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massage with a handle with two rubber things
that you can do massage yourself, this was
always on the floor, maybe one or two.
BY MR. EDWARDS:
Q. Okay. When you say this is always on the
floor, do you mean 24 hours a day it's on the
floor?
A. No, no, no, after each massage. Because
I assume the masseuses or anybody they were doing,
they were taken out of the closet wherever they
belong and they would leave there. So Louella and
myself, we always find this on the floor.
Q. And this is a massager that belongs to or
is owned by Mr. Epstein?
A. Yes.
Q. This isn't something that these girls
would bring over to the house?
A. No, no, it's in the house, it's part of
the inventory.
Q. And that statement is a few statements
after you felt that there was a lot more going on
than just massages, is there something about that
object being left on the ground and the type of
object that it was that also lead you to believe
that there is something more going on here than
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just massages?
MR. CRITTON: Form.
THE WITNESS: Yes.
BY MR. EDWARDS:
Q. What about it, just tell us?
MR. CRITTON: Form.
THE WITNESS: I thought they were having
a good time, I never thought it was
something done against anybody's will, but
of course, you know that it's more than
massage.
BY MR. EDWARDS:
Q. Right, I'm just asking you to explain how
you know that.
MR. CRITTON: Let me just move to strike
his last answer as speculation. Form as to
your statement.
THE WITNESS: You're 50 years old and
it's -- you're an old -- you know, it's just
instinct.
MR. CRITTON: Move to strike.
BY MR. EDWARDS:
Q. It was obvious to you?
A. Yes.
MR. CRITTON: Form.
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BY MR. EDWARDS:
Q. He also said he would wipe down the
vibrators and sex toys and put them away in the
armoire.
MR. CRITTON: Form.
THE WITNESS: These things have a tip,
they have the cream, they have all kinds of
cream for giving massage.
BY MR. EDWARDS:
Q. How many of these massagers or vibrators
would you wipe down?
MR. CRITTON: Form.
THE WITNESS: This big one all the time.
BY MR. EDWARDS:
Q. Right. Other than the big one all the
time did you wipe down at any time any of the
other sex toys or vibrators?
A. No.
MR. CRITTON: Form.
BY MR. EDWARDS:
Q. So if there were any other sex toys or
vibrators or I believe you used the term dildo
earlier that were ever used, those are items that
you did not find on the floor and were put away in
the armoire?
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MR. CRITTON: Form.
THE WITNESS: Louella told me I did this,
I did that.
BY MR. EDWARDS:
Q. So tell us what did Louella tell you?
A. She find toys on the floors, she have to
clean them.
Q. Did she tell you when she found the toys
on the floor?
A. After his massages, you know.
Q. With the young girls that we're talking
about?
A. Yes.
Q. Okay. And when did Louella tell you
that?
A. Almost every other time when she found
it, you know, Alfredo I found this thing again
because she despised to clean this, she had to put
the gloves or whatever.
Q. Okay. So it sounds like you had an
actual conversation about this where she's
describing she doesn't want to clean it.
A. Because I told her to tell me up to date
on things that are not normal, so she told me, you
know, I found this, I found that, or some

Page 228

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

underwear she brought it to the laundry and we
used to label it.
Q. Just so that the record is clear as to
what we're talking about with this and that, I
want you to tell us what Louella would tell you
specifically, I found this and then would she show
you what it was?
A. No, she didn't show me, she said I
cleaned this and I put it away, it was a vibrator.
Q. Did she describe the vibrator for you so
that you knew which one she was talking about?
A. The vibrator that a female would use for
personal use.
Q. Not the same long one that you've been
describing?
A. No.
Q. One that is a penis shaped vibrator.
MR. CRITTON: Form.
THE WITNESS: Yes.
BY MR. EDWARDS:
Q. That's what she was talking about?
A. Yes.
Q. And did she tell you on how many
occasions after these -A. Several times.
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Q. And can you explain to us why it is that
-- and maybe it's just I don't understand the
process of cleaning the room who went in first and
second and whatever, but my question is why is it
that she would always be the one to encounter the
penis shaped vibrators and you would encounter
this other longer vibrator?
MR. CRITTON: Form.
THE WITNESS: Because it was her job to
clean the room. When she was busy she will
ask me, Alfredo, can you help me carry, I
have a lot of towels, because there were
mountains because being an older woman I
help her carry to the -- and put the towels
downstairs, take it to the laundry. But she
told me I found these things, I clean it, I
put it in that armoire, they're over there.
So she will give me -- we used to
communicate all those little details, but it
was her job to be in the room first.
BY MR. EDWARDS:
Q. And what did she say about liking or
disliking the fact that she had to clean these
vibrators?
A. She didn't like to clean those.
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Q. Did she tell you why?
A. Because, you know, she knew what they
were for and probably she despised to clean
objects.
Q. Did she ever make any comments about how
young the girls were that were in the room with
Mr. Epstein just before she had to go in and clean
these vibrators?
MR. CRITTON: Form.
THE WITNESS: No.
BY MR. EDWARDS:
Q. Is the age of the girls that were coming
over and going behind closed doors with Mr.
Epstein a subject that ever came up between you
and Louella?
A. Sometimes.
Q. And what would the conversation consist
of?
A. She will be surprised and say some of the
girls are too young, and I said -- we just wonder,
you know, but we comment each other.
Q. Did it ever -- as a father did it ever
occur to you that maybe I should say something or
I shouldn't be here or I shouldn't be apart of
this considering how young they are and how old he

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

is?

Page 232

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

a lack of respect. So, you know, she was
shocked. So obviously she needed a job but
she expressed her -MR. WILLITS: I'm sorry, I did not hear
that, could the witness repeat that?
THE WITNESS: I was just talking about
Louella, deeply religious staff member that
worked with me and she told me one occasion
that she was crying because the picture of
the Pope was next to a naked girl.
MR. WILLITS: Okay.
BY MR. EDWARDS:
Q. Okay. Besides Louella did you ever have
a conversation with anybody else that works in the
house about the young age of the girls and Mr.
Epstein being in the bedroom and the fact that
there are sex toys on the floor afterwards being
wrong?
MR. CRITTON: Form.
THE WITNESS: Nobody else inside the
house was allowed except just the two of us,
so I never commented on this with anybody.
BY MR. EDWARDS:
Q. All right. The next sentence starts a
new paragraph, Epstein ordered Rodriguez to go to
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the Dollar Rent a Car and rent a car for the same
girl he brought the roses to.
I guess we're talking about A.
So that she could drive herself to
Epstein's house without incident. Rodriguez said
the girl always needed rides to and from the
house.
Are those statements you agree with?
MR. CRITTON: Form.
THE WITNESS: I took her a few times to
her house.
BY MR. EDWARDS:
Q. You took A. to and from her house?
A. In Royal Palm Beach.
Q. Okay. Did she say anything in the car to
you about what was going on in the bedroom with
Mr. Epstein?
A. I always try to keep the conversation to
a minimum when I was with them because it was my
job, you know, I didn't want to talk so the
conversation was minimal.
Q. And these are girls that you're talking
to that are roughly the same age as a daughter
that you have?
A. Yeah.
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MR. CRITTON: Form.
THE WITNESS: Yes.
BY MR. EDWARDS:
Q. Is that something that on more than one
occasion you thought to yourself this is just
wrong?
MR. CRITTON: Form.
THE WITNESS: Yes.
BY MR. EDWARDS:
Q. And did you ever have a conversation with
Louella about the fact that that's not right?
A. We had.
Q. And Louella stayed there and she's still
employed there?
A. I believe she was.
Q. And did she ever mention to you that she
thought that the situation was wrong and that she
was contemplating -A. She was a deeply religious -MR. CRITTON: Form to the last question.
THE WITNESS: -- Catholic Filipino girl
-- lady, and one day she came crying because
she found a picture of the Pope next to
naked girl, both pictures, and she said it's
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MR. CRITTON: Form.
BY MR. EDWARDS:
Q. And so you never inquired of them as to
what was going on behind closed doors?
A. Never.
Q. Other than A. did you take any of the
other girls to or from -- and the girls I'm
talking about are these young girls that are
roughly the same age as C. and T. that you
labelled masseuses.
Did you take any of them to or from their
homes on any occasion?
MR. CRITTON: Form.
THE WITNESS: Probably a couple of times.
BY MR. EDWARDS:
Q. Do you remember if you ever took C. or T.
to or from their homes?
A. I don't remember but if it was somewhere
in West Palm Beach or Royal Palm Beach, probably,
yes.
Q. All right. And the homes you would take
these girls to, can you describe the neighborhood?
A. They were blue collar neighborhoods.
Q. Much different than Mr. Epstein?
MR. CRITTON: Form.
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THE WITNESS: Very different.
MR. CRITTON: Argumentative.
BY MR. EDWARDS:
Q. Did any of the girls ever talk to you in
the car about anybody else that they ever gave a
massage to?
A. No, they were very private.
Q. Rodriguez referred to himself as a human
ATM machine and was ordered by Epstein to maintain
a minimum balance of $2,000 on him at all times.
That's something you've told us already.
Right?
MR. CRITTON: Form.
THE WITNESS: Yeah.
BY MR. EDWARDS:
Q. When a girl would come by the house and
Mr. Epstein was either not in the residence or was
not at home at the time Rodriguez was to provide
the girl, in parenthesis, masseuse, several
hundred dollars for their time and to notify
Epstein the amount they were given.
MR. CRITTON: Form.
THE WITNESS: Well, I have to give this
report to the comptroller in New York to
keep track of the cash. I never talk to Mr.
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Epstein.
BY MR. EDWARDS:
Q. Okay. But this is talking about a
situation where girls come to the house, and these
young girls come to the house and Mr. Epstein is
not at the house at all. That happened?
MR. CRITTON: Form.
THE WITNESS: Well, they left and -BY MR. EDWARDS:
Q. Wait. Who are you talking about?
A. Mr. Epstein, the girls, and Sarah, they
go away.
Q. You're talking about a different set of
girls now, now you're talking about the girls that
fly with him on the airplane.
A. Exactly. But they're out of the house.
But Sarah will call me and leave me instructions
on my phone that I have to pay so and so and they
will be there this evening or this afternoon,
that's why there was nobody in the house but I
still have to pay them.
Q. Okay. Would these girls usually arrive
by taxicab and you would have to pay them?
MR. CRITTON: Form.
THE WITNESS: Sometimes taxi and
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sometimes their own cars.
BY MR. EDWARDS:
Q. And you mentioned that you would
sometimes be the person to call them a cab.
Right?
A. Yes.
Q. How did you know which cab service to
use?
A. We used to have in the house two or three
numbers and people knew the house because
sometimes it was hard to -- it was easy to get
lost to get to the house.
Q. So were there certain taxicab drivers
that you would ask to come specifically?
A. Yes.
Q. Who?
A. I don't remember, but they knew the house
right away, it's like Joe, come here, I need you.
Q. Would you have that name of that person
that would typically drive these girls, you know,
in taxicabs to and from the house anywhere?
MR. CRITTON: Form.
THE WITNESS: I don't think so.
BY MR. EDWARDS:
Q. Do you remember whether it was Yellow Cab
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Cab Company?
A. West Palm Beach Taxi. No, it's not
Yellow. Could be Yellow, but I don't know.
Q. Would Mr. Epstein have the names or the
list?
A. Probably.
MR. CRITTON: Form.
BY MR. EDWARDS:
Q. Anybody else?
A. Sarah.
Q. Sarah would have?
A. Yes.
Q. In addition to Mr. Epstein obviously
knowing who's coming to and from the house, would
Sarah also be familiar with the names of the girls
and who they were?
A. Yes.
Q. In addition to Sarah and Mr. Epstein
would Ghislaine Maxwell be familiar with the names
of some of these girls?
MR. CRITTON: Form.
THE WITNESS: Yes.
BY MR. EDWARDS:
Q. Are these names kept in a database in a
computer system?
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A. Could be.
MR. CRITTON: I'm sorry, did you say
could be?
THE WITNESS: Yeah.
MR. CRITTON: Move to strike as
speculation.
BY MR. EDWARDS:
Q. When you say could be, why do you say
that?
A. Because there were too many and they were
very organized and there is nothing you write on a
piece of paper.
Q. When you say they were very organized,
are we talking -A. Mr. Epstein and Sarah.
Q. Anybody else beside Mr. Epstein and
Sarah, I guess beside Sarah that would do the
scheduling to coordinate the times these girls
would come to the house?
A. I'm sorry, anybody else you say?
Q. Right, aside from Sarah.
A. No, no.
Q. And do you know what role, if any, Nadia
Marcenacova ever played in any of what would go on
behind the bedroom door with Mr. Epstein?
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A. Nadia was the number one girlfriend for
Mr. Epstein. Very sweet girl, and she was always
-- she would come over to the house but different
girls with her all the time.
Q. Okay. But Nadia, that's somebody who
lives in New York?
A. Nadia, I believe, yes, her address is in
New York.
Q. So how often would she stay at 358 El
Brillo?
A. Very often.
Q. Usually every time when Mr. Epstein was
there?
A. Yes.
Q. And she would for the most time fly on
the plane with Mr. Epstein?
A. Yes.
Q. And it would be her and Mr. Epstein and
oftentimes some other girls?
A. Exactly.
Q. Where some points I think earlier when
Mr. Mermelstein was asking you questions where
there was some confusion was we're talking about
two different sets of girls, the girls that would
come over and be labelled masseuses from the Palm
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Beach area, and the girls that would fly on the
plane with Mr. Epstein and Ms. Marcenacova.
So, what I'm asking you is what, if any,
involvement did Nadia Marcenacova have with the
girls that would arrive and be labeled as
masseuses behind closed doors with Mr. Epstein?
MR. CRITTON: Form.
THE WITNESS: He was the second -- the
first role was Sarah and she was always -Nadia is a very shy person so she will be in
the background.
BY MR. EDWARDS:
Q. Did you ever know of Nadia Marcenacova to
engage in -- to be in the room with Mr. Epstein
while any of these young girls were up there?
MR. CRITTON: Form.
THE WITNESS: Yeah.
BY MR. EPSTEIN:
Q. How often do you remember Nadia and Mr.
Epstein being in the room with any of these young
girls?
A. I would say most of the time.
Q. Nadia would go up there too?
A. Yeah.
Q. Did you ever believe that Nadia was
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engaging in sex acts with these young girls?
MR. CRITTON: Form.
THE WITNESS: No, I don't know.
BY MR. EDWARDS:
Q. No one ever told you that?
A. No.
Q. Well, since you've been keeping up with
what's been written in the newspapers, at some
point in time you've read that Nadia Marcenacova
joined in some of these sex acts with some of
these girls. Right?
MR. CRITTON: Form.
THE WITNESS: I believe so.
BY MR. EDWARDS:
Q. I'm not the first person telling you
that?
A. No, no, no, I read it in the newspaper.
MR. CRITTON: He read your press release.
MR. EDWARDS: Long before I ever had
anything to do with this case.
BY MR. EDWARDS:
Q. Were you surprised when you read that?
MR. CRITTON: Form.
THE WITNESS: No.
BY MR. EDWARDS:
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Q. Were you surprised when the story started
coming out that these girls that were coming over
to the house were under the age of 18 and Mr.
Epstein was engaging in sex acts with them?
MR. CRITTON: Form.
THE WITNESS: No.
BY MR. EDWARDS:
Q. When was the first time that you knew for
sure 100 percent that -- well, let me say it this
way.
When was the first time that you read
that information?
A. Underage?
Q. Yes.
A. When this scandal broke out when the Palm
Beach Police Department -Q. Contacted you?
A. Yeah.
MR. CRITTON: Why don't you let him
finish his answer instead of suggesting or
giving him the answer.
THE WITNESS: The West Palm Beach Police
Department got involved.
BY MR. EDWARDS:
Q. Skipping to the second paragraph of
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page 72, Rodriguez stated the amount of girls that
came to the house was approximately 15.
That's the estimate that you gave back -A. All the girls that I saw coming in and
out.
Q. Well, when I read this, you can tell me
what it actually means, when I read this I
interpreted that as because they were talking
about masseuses I interpreted that as the number
of girls of the Palm Beach area that came over and
you labeled masseuses. Is that correct?
MR. CRITTON: Form.
THE WITNESS: Yes.
BY MR. EDWARDS:
Q. Okay. Could you name -- I mean, I know
that we've named T. and C., could you name any of
the other -A. C. comes all the time, you know, I
remember her.
Q. Okay. No other names pop out though?
A. To be honest with you, no.
Q. A.?
A. Yeah, because I remember because the car.
Q. All right. It goes on to say, when asked
to identify these girls, so somebody else asked
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you the same question I just did, Rodriguez stated
he could not at the moment but knew he wrote their
names down on a journal he kept during his employ
with Mr. Epstein. Is that true?
A. Yes.
MR. CRITTON: Form.
BY MR. EDWARDS:
Q. Did you ever find that journal?
A. Probably has some pages at home.
Q. Because later on it seems like you met up
with the police officer and produced a green
folder that contained documents, but that's not
the same thing as the journal. Right?
A. No, this is my writings.
Q. Okay. So if we want to obtain that
journal from you what's the best way to go about
getting it?
A. I probably have to look in my house.
Q. Okay. Well, it looks like we're going to
come back for a second part of this, so by next
time maybe you could find it. Right?
A. Okay.
Q. All right. Mr. Mermelstein asked you if
anybody had contacted you about this case that was
either an -- that was an investigator with Mr.
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Epstein. Right?
A. Yes.
Q. And the first thing that I wrote was that
two investigators met you for a couple of hours at
Don Shula's. Is that right?
A. Yes.
Q. How did that whole meeting come together,
did they call you?
A. Well, they came to my house and then we
agreed for a more detailed meeting, and halfway
through -- I was in the area something he said I
can meet you there, so he suggest Don Shula Hotel.
Q. How long did you talk with them at your
house?
A. Probably an hour or two.
Q. So there was an hour or two at your
house?
A. Yes.
Q. And then they decided you weren't
finished talking with them yet and they talked
with you two more hours at Don Shula's?
A. Yes.
Q. So you spent up to four hours with these
investigators for Mr. Epstein?
MR. CRITTON: Form.
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THE WITNESS: Yes.
BY MR. EDWARDS:
Q. And I know that you told us a couple of
things, they wanted to know what you knew, but did
they suggest a way for you to testify to help Mr.
Epstein?
MR. CRITTON: Form, asked and answered.
THE WITNESS: The way the meeting went is
he took notes and asked me questions how do
you know, he asked me about -- it's like I'm
going to a job, what do you know about this,
running this, who is this person, so it was
like questions and answers, questions and
answers.
BY MR. EDWARDS:
Q. Okay.
A. And that was it, you know, but mostly the
questions from their side.
Q. Okay. And then the next contact that you
had was with Jack Goldberger?
A. Yeah.
Q. And you called Jack Goldberger -A. Yeah, because the subpoena.
Q. Okay. Well, the first time you call Jack
Goldberger had something to do with the FBI.
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Right?
A. Yeah, exactly, we talked before, yes.
Q. So this is before the subpoena -A. Yes, yes.
Q. And you called him and said the FBI is
wanting to talk to me, what should I do?
A. Yeah. He told me, you know, tell them
the truth. And so actually he didn't call me back
but he know the FBI sat down with me in the
morning in Green's Pharmacy in Palm Beach.
Q. Where?
A. In Green's Pharmacy, it's in front of the
church.
Q. How long did you talk to the FBI?
A. From 8 to 12, more or less.
Q. So another four hour talk?
A. More or less, yes. It was the same thing
as the Palm Beach Police Department but they told
me this is a new investigation because the same
questions that Palm Beach Police Department ask me
they start with the same thing, what was going on,
this and that, and so -- but in a different -- in
a different character they ask me the same
questions but they went on and on and on.
Q. Okay. When did you have your sit down
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meeting with Mr. Critton?
A. In his office.
Q. When?
A. Oh when? Last week.
Q. Last week?
A. Or I believe two weeks ago, something
like that, before this.
Q. So you received the subpoena for your
deposition that was scheduled for last week -A. Exactly.
Q. -- but you had car problems. And you
called Jack Goldberger again?
A. Yeah. And he told me he was out of town,
and then one guy came to my house -- actually, one
of the securities from Epstein.
Q. A security guard for Epstein?
A. No, security expert.
Q. So an investigator?
A. An investigator, sorry. And he said get
in touch with Mr. Critton.
Q. Do you remember who that is?
A. I have his card at home.
Q. Do you remember what the card looks like?
A. It's a yellow card, security or
investigation or something.
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Q. Would you know the name if I said it?
A. Yeah.
Q. Bill Riley?
A. Yes.
Q. Okay. Have you ever spoken with an
investigator Paul Lavery?
A. Could be, I'm not sure.
Q. Okay. So Bill Riley came by your house
personally?
A. Yes.
Q. And how long did you meet with him?
A. Five minutes. He gave me his card, he
gave me Mr. Critton telephone number, he said
don't talk to Mr. Goldberger.
Q. Did he tell you why you should call Mr.
Critton?
A. No. I assume that he was not on the case
anymore, but I didn't ask questions but -Q. You assumed that who wasn't on the case
anymore?
A. Mr. Goldberger, Jack Goldberger.
Q. Okay. But what I'm asking you, I guess,
is did this investigator, Mr. Riley, tell you why
it was important for you to call any attorney
that's associated with Mr. Epstein, why was that
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important?
A. He didn't say that. He didn't say that.
He just said that get in touch and that's it.
Because I said what am I going to do, because I
said I thought this was -- you know, but I didn't
know I was going to be subpoena. And like I said
in the beginning of this deposition, I don't have
an attorney so I don't have money, first of all,
to pay for an attorney. First of all, I don't
think I'm in trouble, but every time you hear high
powered lawyers you feel intimidated so I said,
listen, what am I going to do, and that was my
basic question.
Q. Okay. So then you spoke with somebody at
Mr. Critton's office and arranged to meet with him
personally?
A. Yes. I called his secretary and we sit
down with his assistant, the three of us.
Q. So it was Mr. Critton, yourself, and
somebody else?
A. Yes.
Q. And you sat down for another two hour
period of time?
A. Yes.
Q. And what did you go over in that meeting?
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A. We discuss -- he asked me a lot of
questions, obviously he didn't know a lot of
things about the case, and I told him who I was,
what I did in the house.
Q. He told you he didn't know a lot about
the case?
A. No, no, no. He asked me questions about
so I got the feeling that Mr. Critton didn't know
as much as other lawyers.
Q. Okay. Did you tell him what you told us
here today?
A. No. He asked me tell the truth, you
know, just go over there, you know, he advise me
like you're on your own, Alfredo, just tell the
truth, you know. He didn't give me any advice.
He paid for my gas. Thank you very much.
And that's it, you know.
The main thing I wanted to have a lawyer
on my side but then I keep going to the first
instance when my wife told me you don't need a
lawyer, and I'm here today to say that, I'm here,
I'm speaking the truth.
Q. Okay. You mentioned there were five or
six computers in the house?
A. Yes.
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Q. And do you know what happened to the
computers?
A. No.
Q. You don't know where they are?
A. (Shakes head.)
Q. Nobody has told you?
A. No.
Q. You also mentioned there were photographs
in the house?
A. In the computers in the files.
Q. Okay. But there were also still
photographs around the house?
A. Oh yes, yes.
Q. Some of the girls have made the
allegation that there were photographs of them
nude in the house. Do you remember seeing that?
A. In the closet, yeah, in a mosaic. It was
one frame with probably 15 pictures, small
pictures.
MR. CRITTON: Repeat the question back.
BY MR. EDWARDS:
Q. Okay. Some of the girls that have
lawsuits against Mr. Epstein with allegations
similar to the allegations that C. and T. have
made, which is that they were underage when Mr.
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Epstein was engaging in sex or sex acts with them,
also say that they have seen pictures of
themselves in frames in Mr. Epstein's house naked.
A. In his closet.
Q. Other than the picture -- and these are
girls who are making the allegation that they were
underage and there were pictures of them nude in
his house.
A. I didn't see pictures of C. there.
Q. I'm not talking about C. I'm saying
other girls that were underage or have made
allegations that they have seen pictures of
themselves in Mr. Epstein's house.
MR. CRITTON: Form.
BY MR. EDWARDS:
Q. Where would those photos have been, or
did you see them?
A. Yes, I see them inside his closet.
Q. It's one mosaic?
A. Yes, one mosaic.
Q. Other than there did you see any of these
pictures of young girls nude anywhere else in the
house?
MR. CRITTON: Form.
THE WITNESS: Nude with an art, yes, but
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not pornography. You know, I saw them, they
were all over the place. For instance, in
the back only showing part of the rear, you
know.
BY MR. EDWARDS:
Q. But the photographs that I'm concerned
with -A. Not frontal pictures.
Q. The photographs I'm concerned with are
photographs of these West Palm Beach girls that
were labeled as masseuses that are being displayed
around the house anywhere in some state of
undress.
MR. CRITTON: Form.
THE WITNESS: No, I don't remember that.
BY MR. EDWARDS:
Q. Okay. The only girls that -- the only
photograph that you remember of young girls nude
was in a mosaic that is in his closet?
A. Yes.
Q. Nothing that you remember that was on
display?
A. Downstairs, yes, but they were not these
girls, they were somebody else.
Q. Okay. Do you know who was -- who were in
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those photos?
A. One was a Columbian lady and one was -one from Spain, beautiful girls, that, you know,
but they were not -- not the ones the girls we're
talking about here.
Q. Okay. When you were hired were you hired
by Mr. Epstein or were you hired by one of his
companies?
A. Mrs. Maxwell.
Q. So it was -- was it a company owned by
Mrs. Maxwell?
A. Not directly. My paycheck was Jeffrey
Epstein. I mean, I was hired by Mr. Epstein
but -Q. Okay. I just understood you to say you
were hired by Mrs. Maxwell.
A. Exactly, she told me you're hired but
you're going to get paid by Mr. Epstein.
Q. And he wrote you personal checks?
A. No. The checks that came from New York,
Jeffrey Epstein Companies.
Q. It was out of his company?
A. Yes.
Q. Which company; do you know?
A. 456 Madison Avenue. It's next to the New
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York Palace now.
Q. The name of the company is 456 Madison
Avenue?
A. No, no, it's -- I got it on the tip of my
tongue. Something like Caribbean or island
something investments, something like that.
If you call Lesley, her secretary, she
will tell you exactly. Because they answer the
phone like that, you know.
Q. What's Lesley's number?
A. Lesley, I don't have it. I can find out
for you.
Q. Do you think you could get Lesley's
number for us?
A. Yes. It's in Manhattan.
Q. Does she work for this company in
Manhattan?
MR. CRITTON: Form.
THE WITNESS: Manhattan, yes.
BY MR. EDWARDS:
Q. If the check was issued did Jeffrey
Epstein actually sign it himself?
A. No, it came through the comptroller.
Q. Who was the comptroller?
A. Bella was the assistant comptroller and
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there was somebody else. It was so long ago.
Q. And the money that you would hold on you
in cash, that's money that came out -A. Colonial Bank in 4th Avenue.
Q. And is that Colonial Bank account, is
that registered to Jeffrey Epstein personally
or to his company?
A. No, Ghislaine Maxwell.
Q. To Ghislaine Maxwell.
MR. CRITTON: Did you say it's her
account?
THE WITNESS: Well, I was the secondary,
you know, because her name was there, but I
know it was Jeffrey Epstein's money.
BY MR. EDWARDS:
Q. Okay. What I'm holding is what's already
been attached to this as Exhibit 2. I'll show you
again, can you tell me what bank that is?
A. Yeah, this is Colonial Bank in Palm
Beach.
Q. And is -A. His name is here.
Q. Right. The three names on the account
are Jeffrey Epstein, Ghislaine Maxwell, and
Alfredo Rodriguez.
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A. Yes.
Q. Is this a company account or a personal
account?
A. I think it's a personal account.
Q. And do you know what account funds this
account?
A. The one in New York.
Q. The same account that you are paid from
in New York -A. No, no, it's not the same.
Q. Different account in New York?
A. Yes.
Q. All right. Which account in New York
funds the account that is Exhibit 2?
A. The one Bella knows, she's the assistant
comptroller.
Q. And do you know Bella's number?
A. I can find out for you.
Q. Do you know the name of that company?
A. I have in my house.
Q. You have the name of that company?
A. Yes.
Q. All right. So you have the name of the
company or either you can get me Lesley's number
who has the name of the company that paid you, and
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you also have the name of the company at the house
which is associated with this person Bella as well
that financed the account that you withdrew money
from to pay the girls?
A. Yeah.
Q. Okay. Do you know what account Sarah
Kellen was paid out of?
A. No.
MR. EDWARDS: Somebody else want to go.
I mean, we're obviously not going to finish
so I don't want to take up the rest.
MR. LANGINO: I only have about ten
minutes of question.
EXAMINATION
BY MR. LANGINO:
Q. My name is Adam Langino from the Law Firm
of Leopold Kuvin and we represent B.B. in this
case.
So you've obviously been here for about
six hours so I don't have to reinvent the wheel,
so I'm going to ask you a couple of questions that
came to mind.
Any of the individuals that provided
massage to Mr. Epstein, were they provided any
drugs?
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A. No, I don't think so.
Q. Were they provided any alcohol?
A. No, there was no alcohol in the house.
Q. When they arrived did any of them appear
to be under the influence of drugs?
A. There was one girl who came and looked
like she was shooting heroin.
Q. Can you describe what that girl looked
like?
A. Very skinny with under mark on her eyes I
saw a couple of times.
Q. Do you remember which month that girl
came to the house?
A. That was December or January of 2005.
Q. Do you know why she was at the house?
A. She asked me when I met her, she said I'm
looking for a job, I want to help doing the
laundry, so I related this message to Sarah and
Sarah told me I'll take care of her from here, but
I don't know.
Q. Do you know if she gave a massage to Mr.
Epstein?
A. No, I don't know.
Q. Do you remember any individual who came
to the house to give Mr. Epstein a massage was
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under the influence of alcohol?
A. No, I don't know.
Q. When Mr. Epstein's investigators first
contacted you, did you want to speak with them?
A. If I wanted to talk to the investigators?
Q. Did you want to speak with them?
A. Yes, because I was concerned if I was in
trouble with Mr. Epstein or I was in trouble with
anything.
Q. In December 2005, early January 2006 when
you cooperated with the police, how come you
cooperated with the police?
A. They give me an introduction of what was
going on, and the investigation, at that time
nobody knew, the press, nobody, and they told me
they needed my cooperation and I -- they asked me
we like to know your honest answers, and that's
what I did.
Q. How did you feel about cooperating?
A. I feel good.
Q. You stated -A. Sorry, go ahead.
Q. Did you have anything else to add?
A. No, I hope, I thought I did the right
thing.
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Q. You stated that you picked up I guess
some of the oils and creams that were left over
after the massage.
A. Yes.
Q. Do you remember the names of any of those
products?
A. Names of those products. Spa is one of
them, like the place spa.
Q. Any other names?
A. And it's a big tube like this, no, I
don't remember right now.
Q. Do you know if any of those massages or
oils had any kind of a sexual connotation to the
name or the product?
MR. CRITTON: Form.
THE WITNESS: No.
BY MR. LANGINO:
Q. Do you know if any masseuse that came to
Epstein's home ever provided massage to someone
else besides Mr. Epstein?
A. No, I don't know.
Q. Before you talked about a massager that
was always present after a massage and you stated
that you placed that massager back into inventory.
A. Yes.
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Q. Where was that inventory?
A. It was kept in an armoire in the master
bedroom -- master bath.
Q. Was that massager that was always found
after these massages kept in the same armoire with
the sex toys?
A. No, it's a different armoire, different
furniture.
Q. Were any other massagers kept in that
armoire?
A. Yes.
Q. Can you describe them?
A. Two, two big ones, the two rubber tips,
they were kept in the bathroom.
Q. And where was this armoire in relation to
the one that held the sex toys?
A. The one with the sex toys was in his
bedroom in front of his table, in front of his
bed, and the other ones were inside the bathroom.
Q. Did you ever cleanup female clothes after
a massage?
A. No.
Q. Did you ever cleanup any towels after a
massage?
A. No.
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Q. Did you ever inspect any blood on any
type of item in the massage room after a massage?
A. No.
Q. I know we spoke about pictures, do you
know if Mr. Epstein kept any videotapes of any of
these massages?
A. No.
Q. Do you know if he has any videotape of
any of these masseuses?
A. No, I don't know.
Q. Do you hold any significant feeling
regarding Mr. Epstein finishing his jail sentence
now that he's free?
MR. CRITTON: Form.
THE WITNESS: If he was sentenced for
solicitation of prostitution and he did
leave before that, you know, I think it's
not -- I don't think he has been doing what
he was supposed to do, you know, the full
18 months, and to be monitored after that
and what have you. But I don't think -answering your question, I don't think it's
been done justice.
MR. CRITTON: Let me move to strike as
irrelevant to anything.
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BY MR. LANGINO:
Q. Are you currently in fear of Mr. Epstein?
A. Not at this particular moment but it's
something I have to be worry about, yes.
Q. Are you personally afraid of criminal
prosecution?
A. No.
Q. Do you believe that you did anything
illegal?
A. Illegal, no.
MR. LANGINO: I have no further
questions. Thank you.
MR. CRITTON: We're going to break in
about 15 minutes. Do you want to start and
go for 15 minutes or do you want to -- it's
up to you.
MS. EZELL: I'll start.
MR. WILLITS: When are we going to quit,
folks?
MR. CRITTON: In 15 minutes.
THE VIDEOGRAPHER: Might as well change
tapes.
MR. EDWARDS: Bob has to get back so
we've agreed we're going to come back some
other time.
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MR. WILLITS: Why don't we just stop now?
MS. EZELL: Okay.
MR. EDWARDS: Rather than you start.
MS. EZELL: Yeah, I won't get very far.
MR. EDWARDS: Sorry to do this with you,
we didn't finish.
MR. CRITTON: So we're stopped?
MR. EDWARDS: We're stopped.
THE VIDEOGRAPHER: Off the record.
(Thereupon, the videotaped deposition was
adjourned at 5:30 p.m.)
- - -
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THE STATE OF FLORIDA,
COUNTY OF DADE.

)
)

I, the undersigned authority, certify
that ALFREDO RODRIGUEZ personally appeared before
me on the 29th day of July, 2009 and was duly
sworn.
WITNESS my hand and official seal this
31st day of July, 2009.

______________________________________
MICHELLE PAYNE, Court Reporter
Notary Public - State of Florida
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CERTIFICATE
The State Of Florida,
County Of Dade.

)
)

I, MICHELLE PAYNE, Court Reporter and
Notary Public in and for the State of Florida at
large, do hereby certify that I was authorized to
and did stenographically report the videotaped
deposition of ALFREDO RODRIGUEZ; that a review of
the transcript was requested; and that the
foregoing pages, numbered from 1 to 269,
inclusive, are a true and correct transcription of
my stenographic notes of said deposition.
I further certify that said videotaped
deposition was taken at the time and place
hereinabove set forth and that the taking of said
videotaped deposition was commenced and completed
as hereinabove set out.
I further certify that I am not an
attorney or counsel of any of the parties, nor am
I a relative or employee of any attorney or
counsel of party connected with the action, nor am
I financially interested in the action.
The foregoing certification of this
transcript does not apply to any reproduction of
the same by any means unless under the direct
control and/or direction of the certifying
reporter.
DATED this 31st day of July, 2009.
_____________________________________
MICHELLE PAYNE, Court Reporter
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Plaintiff Virginia L. Giuffre, by and through undersigned counsel, respectfully submits this
Reply in Response to Defendant’s Supplemental Memorandum of Law in Response to Plaintiff’s
Motion to Compel the Production of Documents Subject to Improper Claim of Privilege (D.E.
46).1 For the reasons set forth below, this Court should grant Ms. Giuffre’s Motions to Compel in
their entirety.
I.

PRELIMINARY STATEMENT2
This Reply references and incorporates Ms. Giuffre’s arguments on Defendant’s improper

assertion of privilege on Defendant’s privilege log as iterated in Ms. Giuffre’s Motion to Compel
the Production of Documents Subject to Improper Claim of Privilege (D.E. 33). In order to
comply with page limit restrictions, this Reply primarily addresses new arguments raised in
Defendant’s Supplemental Memorandum of Law in Response to Plaintiff’s Motion to Compel the
Production of Documents Subject to Improper Claim of Privilege (D.E. 46).
II.

ARGUMENT
A.

Under The Second Circuit’s “Touch Base” Test, New York Law Applies

This Court need not even reach a choice-of-law analysis for three reasons. First, while
Defendant claims that English privilege law applies, she does not claim a privilege under English
law. For every entry on her privilege log, she claims attorney-client privilege, a privilege

1

Ms. Giuffre notes that Defendant’s combined “responses” are over the page limit pursuant to this Court’s
individual practice rules.
2

Ms. Giuffre views Defendant’s “Supplemental Responses” (D.E. 45 and 46) as impermissible sur-replies.
Defendant already filed a Response, and her “supplemental” responses were filed after Ms. Giuffre filed
her Reply to Defendant’s Response. See In re A2P SMS Antitrust Litig., 972 F. Supp. 2d 465, 500
(S.D.N.Y. 2013) (striking sur-reply because it does not respond to “new issues which are material to the
disposition of the question before the [C]ourt,”); Anwar v. Fairfield Greenwich Ltd., 982 F. Supp. 2d 260,
263 (S.D.N.Y. 2013) (“the Court notes that Plaintiffs’ letter is a sur-reply filed without permission of the
Court and does not identify new controlling law, and therefore will not be considered.”).
To the extent that this Court has not yet made a sua sponte ruling to strike them from the docket to
date, Ms. Giuffre hereby files her reply briefs within the time allotted under the Local Rules.
1

recognized by New York (and the remainder of United States jurisdictions). She does not claim
the “legal advice privilege,” the analog to the attorney-client privilege in England.
Second, English “legal advice privilege” law is substantially similar to that of New York’s
“attorney-client privilege” law (the privilege claimed in Defendant’s privilege log), making the
analysis unnecessary. On Time Aviation, Inc. v. Bombardier Capital, Inc., 354 F. App'x 448, 450
(2d Cir. 2009) (declining to reach a choice of law analysis as the result would the same under the
various jurisdiction’s law). “The parties appear to agree that the relevant privilege law is that of
New York, rather than of England . . . the court will follow the parties' decision to apply New
York law. The English rule, which is apparently similar, appears also to require that legal
advice be a predominant purpose of the communication (see Waugh v. British Ry. Bd., [1980]
AC 521 (H.L.).”3 Aetna Cas. & Sur. Co. v. Certain Underwriters at Lloyd's London, 176 Misc. 2d
605, 609, 676 N.Y.S.2d 727, 730 (Sup. Ct. 1998) aff'd sub nom. Aetna Cas. & Sur. Co. v. Certain
Underwriters at Lloyd's, 263 A.D.2d 367, 692 N.Y.S.2d 384 (1999) (Emphasis added). Therefore,
because New York’s “attorney-client privilege” is substantially similar to the British “legal advice
privilege,” this Court need not reach a choice-of-law analysis.
Third, the facts do not support the application of the choice-of-law test cited by defendant.
In Astra Aktiebolag v. Andrx Pharm., Inc., the court explained, “[w]here, as here, alleged
privileged communications took place in a foreign country or involved foreign attorneys or
proceedings, this court defers to the law of the country that has the ‘predominant’ or ‘the most
direct and compelling interest’ in whether those communications should remain confidential,
unless that foreign law is contrary to the public policy of this forum.” 208 F.R.D. 92, 98
3

Waugh v. British Ry. Bd., [1980] AC 521 (H.L.), attached hereto to the McCawley Decl. at Exhibit 1,
states, at p. 521-522, “Held . . . that the due administration of justice strongly required that a document such
as the internal inquiry report, which was contemporary, contained statements by witnesses on the spot and
would almost certainly be the best evidence as to the cause of the accident, should be disclosed; that for the
important public interest to be overridden by a claim of privilege the purpose of submission to the party’s
legal advisers in anticipation of litigation must be at least the dominant purpose for which it had been
prepared.”
2

(S.D.N.Y. 2002). Here, there are not sufficient facts to trigger the application of this
“predominance” analysis, but several facts militate against its application. First, the
communication as at issue did not “take place in a foreign country,” as defendant participated in
these communications from the United States.4 Second, the communications at issue5 did not all
involve a “foreign attorney;” many were just between Defendant and her non-attorney press agent.
Finally, this analysis does not apply as there are no “foreign proceedings” involved, as discussed
in greater detail infra. Therefore, the Court need not reach a choice-of-law analysis because New
York’s attorney-client privilege law and English legal advice privilege law are substantially
similar, and the facts do not trigger the application of Defendant’s choice-of-law test.
However, should the Court choose to employ a choice-of-law analysis regarding the
applicable privilege law, New York law controls. There were no foreign proceedings, the damage
control on Defendant’s tarnished New York socialite reputation was the predominant purpose of
the communications involving Gow, and Defendant’s reputation that was harmed, primarily, in
New York where she resides. Finally, absent any declaration or other evidentiary showings that
English law applies, this Court should find that New York law applies.

4

Defendant addressed a journalist on a Manhattan street the day after her initial defamatory statement was
released and she referred reporters to her statement.
5

For example, Defendant claims attorney-client privilege with communications from Ross Gow to
Defendant. See log entry from January 2, 2015 email on Defendant’s Privilege Log.
3

B.

Under English Law, the Privilege Log is Still Deficient6

Should the Court determine Defendant has met her burden in showing that English law
should apply to the determinations of privilege, 7 Ms. Giuffre submits that it must reach the same
conclusion as under New York law: (1) there is no legal advice privilege (i.e. the English
equivalent of attorney-client privilege) that attaches to the communications in which an attorney is
not present, (2) no legal advice privilege attaches to communications with attorneys when made in
the presence of a third party, such that the communications are not confidential and (3) no
litigation privilege applies when litigation is not reasonably in prospect or ongoing at the time the
communications are made.
1.

The English “Legal Advice” Privilege Does Not Apply

Under English law, a document can be withheld from disclosure on grounds of legal advice
privilege if it is: (1) a confidential communication; which passes between a client and his/her
lawyer (including via an agent); and (2) which has come into existence for the purpose of giving

6

This discussion in this brief on the application of English privilege law is based upon the legal opinions of
attorneys in the London branch of the undersigned’s law firm, as well as English case law, cited through
and attached as exhibits.
Under Rule 44.1 of the Federal Rules of Civil Procedure, in determining foreign law, “the court may
consider any relevant material or source, including testimony, whether or not submitted by a party or
admissible under the Federal Rules of Evidence.” Fed. R. Civ. P. 44.1. Rule 44.1 gives a court “wide
latitude” to determine foreign law, Rutgerswerke AG & Frendo S.p.A. v. Abex Corp., No. 93 Civ.
2914(JFK), 2002 WL 1203836, at *16 (S.D.N.Y. June 4, 2002), and the Second Circuit has “urge[d]
district courts to invoke the flexible provisions of Rule 44.1 to determine issues relating to the law of
foreign nations,” Curley v. AMR Corp., 153 F.3d 5, 13 (2d Cir.1998).
“In making rulings regarding foreign law, courts have employed various methods: they have
considered the plain text of applicable foreign law; made assumptions regarding the interpretation of
translated foreign law sources; considered expert affidavits submitted by parties; evaluated experts’
credibility; assessed experts’ opinions and the basis of such opinions as supported by the foreign country’s
civil law, cases, treatises, and logic.” In re: Lyondell Chem. Co., 543 B.R. 428, 444 (Bankr. S.D.N.Y.
2016).
Accordingly, Ms. Giuffre respectfully requests that the Court consider the plain text of the attached
case law should the Court decide to make a ruling based upon English law.
7

“[T]he party relying on foreign law has the burden of showing such law bars production of documents.”
Tansey v. Cochlear Ltd., No. 13-CV-4628 SJF SIL, 2014 WL 4676588, at *4 (E.D.N.Y. Sept. 18, 2014)
(Internal quotation and citation omitted).
4

or receiving legal advice about what should prudently and sensibly be done in the relevant legal
context. Where there is no attorney involved in the communication (such as those
communications between Defendant and other non-attorneys), there can be no “legal advice”
privilege under English Law.
a.

Confidentiality Under English Law

Under English law, the fact that a third party is present at the time legal advice is
sought/obtained (as with communications Defendant made with attorneys with a third party
involved) does not necessarily prevent the communication from being confidential. If a
communication is provided to a third party on express terms that it is to remain confidential and
was not generally available outside the limited group of recipients, privilege will not necessarily
be lost to the outside world (USP Strategies v London General Holdings Ltd, [2004] EWHC 373
(Ch)).8 On that basis, Defendant must bear the burden of proving that the documents are
privileged.9 Defendant has not submitted any evidence, such as a Non-Disclosure Agreement, that
expressly places Ross Gow under an obligation of confidence in respect to information received
by him relating to legal advice/litigation. In absence of any express obligation of confidentiality,
Ms. Giuffre submits that privilege does not attach to communications involving Ross Gow and the
lawyer.
8

USP Strategies v London General Holdings Ltd, [2004] EWHC 373 (Ch), attached hereto to the
McCawley Decl. at Exhibit 2, states, “[i]f A shows a privileged document to his six best friends, he will not
be able to assert privilege if one of the friends sues him because the document is not confidential as
between him and the friend. But the fact six other people have seen it does not prevent him claiming
privilege as against the rest of the world.” I think that it follows from that that A would be able to restrain
each of the friends from disclosing to the outside world what they were told on the basis that it remained
privileged. The friends could not give secondary evidence of the privileged material – it would be
“evidence of [privileged] communications”, or their evidence would be “evidencing such communications”
within the formulation in Three Rivers. By the same token, if a client summarizes or extracts advice in a
letter to a third party, that written communication is capable of retaining or attracting the privilege which
attached to the original advice, subject to waiver. It, too, is something which evidences a privileged
communication.”
9

Under English law, “the burden of establishing that a communication is privileged lies on the party
claiming privilege”. West London Pipeline and Storage v Total UK [2008] 2 CLC 258, at para. 50,
McCawley Decl. at Exhibit 3.
5

b.

Communication Via An Agent Under English Law

Under English Law, communications between client and lawyer through an agent will be
protected by legal advice privilege, but this will only apply in situations where the agent functions
as no more than a mere conduit (e.g. a translator). Third parties engaged to provide their own
intellectual input (e.g. accountants) will not be regarded as agents for the purposes of legal advice
privilege. Whether Ross Gow functioned as a true agent for the purposes of privilege must be
assessed by reference to the type of information that was being provided to the attorney. USP
Strategies v London General Holdings Ltd, [2004] EWHC 373 (Ch). 10
c.

Under English Law, The Communication Must Be For The Purpose
Of Giving Or Receiving Legal Advice

Ross Gow’s website notes that he is a “Reputation Manager” – not a lawyer. Maxwell
states that Mr. Gow provided information to Mr. Barden “regarding press inquiries so as to further
Mr. Barden’s ability to give appropriate legal advice to Ms. Maxwell regarding potential
defamation litigation in the United Kingdom” (D.E. 46 at 9). Even if legal advice were obtained
from Mr. Barden as a result of the information provided by Mr. Gow, it is not clear that the
information provided by Ross Gow was itself confidential, particularly if it related to information
that is already in the press/public domain. Maxwell should be put to prove that the written
communications were confidential, came into existence specifically for the purpose of giving or

10

USP Strategies v London General Holdings Ltd, [2004] EWHC 373 (Ch), attached hereto to the
McCawley Decl. at Exhibit 2, states, “[i]f A shows a privileged document to his six best friends, he will not
be able to assert privilege if one of the friends sues him because the document is not confidential as
between him and the friend. But the fact six other people have seen it does not prevent him claiming
privilege as against the rest of the world.” I think that it follows from that that A would be able to restrain
each of the friends from disclosing to the outside world what they were told on the basis that it remained
privileged. The friends could not give secondary evidence of the privileged material – it would be
“evidence of [privileged] communications”, or their evidence would be “evidencing such communications”
within the formulation in Three Rivers. By the same token, if a client summaries or extracts advice in a
letter to a third party, that written communication is capable of retaining or attracting the privilege which
attached to the original advice, subject to waiver. It, too, is something which evidences a privileged
communication.”
6

receiving legal advice and were not simply for damage control purposes to her socialite reputation
relating to her intimate involvement with convicted sex offender Jeffrey Epstein.
C.

Under New York Law, The Privilege Log Is Deficient

Defendant submitted a 16-entry, facially deficient log under Federal Rule of Civil
Procedure 26(b)(5) and Local Rule 26.2(a)(2)(B) and the governing case law. First, Defendant
attempts to wrongfully claim that the attorney-client privilege shields documents from production
as to her communications with non-attorneys. Second, Defendant improperly claims a “common
interest” privilege applies to her communications with convicted sex offender – and non-attorney - Jeffrey Epstein, for which no attorney-client privilege applies, thus, precluding the application of
the “common interest” privilege. This is simply wrong. “The common interest rule is an extension
of the attorney-client privilege and not an independent basis for privilege.” Pem-Am., Inc. v.
Sunham Home Fashions, LLC, No. 03 CIV. 1377JFKRLE, 2007 WL 3226156, at *2 (S.D.N.Y.
Oct. 31, 2007). “In order for a communication to be privileged within the common interest rule, it
. . . must still meet the requirements of a privileged attorney-client communication.” Id.
(Emphasis added). See Egiazaryan v. Zalmayev, 290 F.R.D. 421, 434 (S.D.N.Y. 2013)
(“communications are protected where there is a disclosure by A to the attorney representing B
and vice-versa”).
Third, Defendant improperly claims the attorney-client privilege when the communications
involved the presence of a third party not involved in providing legal services, such as Ross Gow
or Mark Cohen. See Egiazaryan, 290 F.R.D. at 431.11 Fourth, the descriptions of the

11

Defendant attempts to base her argument on In re Grand Jury Subpoenas Dated March 24, 2003, 265 F.
Supp. 2d 321, 330 (S.D.N.Y. 2003), but that the facts are so different between that case and the instant case
that the comparison is inapt. Instead, for this case, Egiazaryan v. Zalmayev, 290 F.R.D. 421 (S.D.N.Y.
2013) and NXIVM Corp. v. O’Hara, 241 F.R.D. 109, 141 (N.D.N.Y. 2007) should control. See also Nance
v. Thompson Med. Co., 173 F.R.D. 178, 182–83 (E.D. Tex. 1997). The bulk of the relevant authority, in
circumstances similar to the case at hand, does not extend attorney-client privilege to communications with
public relations firms - even if attorneys are present for the communications - and for good reason. Public
relations firms are not in the business of giving legal advice; they exist to manage their client’s public
7

communications in the log are inadequate. Every single communication on the log, even those not
involving any attorneys, is described as “Communication re: legal advice.”
These sparse and unvaried descriptions simply do not comply with Federal Rule of Civil
Procedure 26(b)(5) and Local Rule 26.2(a)(2)(B), and are not sufficient to support the privilege
claims asserted therein.
Accordingly, this Court should find that Defendant has waived her privilege claim for
every entry which describes the subject matter as “Communication re: legal advice,” or at the very
least, require Defendant to submit the documents in question for in camera review to determine
whether they are actually subject to any privilege claim. In addition, the Court should direct the
production of documents on the privilege log that involve communications between the two nonlawyers.12
CONCLUSION
For the foregoing reasons this Court should order Defendant to produce the documents
listed in her privilege log, or at the very least, conduct an in camera inspection to determine
whether or not these documents are privileged under applicable law.

reputations. And management of her public reputation is why Defendant retains Gow, and has for many
years. (D.E. 56 at 9).
12
Defendant inexplicably states that Ms. Giuffre has somehow waived her argument that she is entitled to
communications from Gow subsequent to the issuance of the press release. In the section on
communications with Gow, Ms. Giuffre stated: Accordingly, Ms. Giuffre is entitled to communications
relating to Mr. Gow - particularly the January 2, 2015 email - for the entire Relevant Period. (D.E. 35 at p.
19, emphasis added). The Relevant Period is defined as 1999 through the present. Therefore, there is no
waiver.
8

Dated: March 14, 2016
Respectfully Submitted,
BOIES, SCHILLER & FLEXNER LLP
By: /s/ Sigrid McCawley
Sigrid McCawley (Pro Hac Vice)
Boies, Schiller & Flexner LLP
401 E. Las Olas Blvd., Suite 1200
Ft. Lauderdale, FL 33301
(954) 356-0011
David Boies
Boies, Schiller & Flexner LLP
333 Main Street
Armonk, NY 10504
Ellen Brockman
Boies, Schiller & Flexner LLP
575 Lexington Ave
New York, New York 10022
(212) 446-2300
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I HEREBY CERTIFY that on March 14, 2016, I electronically filed the foregoing
document with the Clerk of Court by using the CM/ECF system. I also certify that the foregoing
document is being served this day on the individuals identified below via transmission of Notices
of Electronic Filing generated by CM/ECF.
Laura A. Menninger, Esq.
HADDON, MORGAN & FOREMAN, P.C.
150 East 10th Avenue
Denver, Colorado 80203
Tel: (303) 831-7364
Fax: (303) 832-2628
Email: lmenninger@hmflaw.com
/s/ Sigrid S. McCawley
Sigrid S. McCawley
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v.
Ghislaine Maxwell,
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DECLARATION OF SIGRID S. McCAWLEY IN SUPPORT OF PLAINTIFF VIRGINIA
GIUFFRE’S REPLY IN RESPONSE TO DEFENDANT’S SUPPLEMENTAL RESPONSE
TO MOTION TO COMPEL PRODUCTION OF DOCUMENTS SUBJECT TO
IMPROPER CLAIM OF PRIVILEGE
I, Sigrid S. McCawley, declare that the below is true and correct to the best of my
knowledge as follows:
1.

I am a partner with the law firm of Boies, Schiller & Flexner LLP and duly

licensed to practice in Florida and before this Court pursuant to this Court’s September 29, 2015
Order granting my Application to Appear Pro Hac Vice.
2.

I respectfully submit this Declaration in support of Plaintiff Virginia Giuffre’s

Reply In Response to Defendant’s Supplemental Response to Motion To Compel Production of
Documents Subject To Improper Claim of Privilege [D.E. 47], or, in the alternative, Motion to
Strike “Supplement Response” as Impermissible Sur-Reply.
3.

Attached hereto as Exhibit 1, is a true and correct copy of Waugh v. British Ry.

Bd., [1980] AC 521 (H.L).
4.

Attached hereto as Exhibit 2, is a true and correct copy of USP Strategies v.

London General Holdings Ltd., [2004] EWHC 373 (Ch).

5.

Attached hereto as Exhibit 3, is a true and correct copy of West London Pipeline

and Storage v. Total UK, [2008] 2 CLC 258.
I declare under penalty of perjury that the foregoing is true and correct.
/s/ Sigrid S. McCawley______
Sigrid S. McCawley, Esq.
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Dated: March 14, 2016
Respectfully Submitted,
BOIES, SCHILLER & FLEXNER LLP
By: /s/ Sigrid McCawley
Sigrid McCawley (Pro Hac Vice)
Boies, Schiller & Flexner LLP
401 E. Las Olas Blvd., Suite 1200
Ft. Lauderdale, FL 33301
(954) 356-0011
David Boies
Boies, Schiller & Flexner LLP
333 Main Street
Armonk, NY 10504
Ellen Brockman
Boies, Schiller & Flexner LLP
575 Lexington Ave
New York, New York 10022
(212) 446-2300
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I HEREBY CERTIFY that on March 14, 2016, I electronically filed the foregoing
document with the Clerk of Court by using the CM/ECF system. I also certify that the foregoing
document is being served this day on the individuals identified below via transmission of Notices
of Electronic Filing generated by CM/ECF.
Laura A. Menninger, Esq.
HADDON, MORGAN & FOREMAN, P.C.
150 East 10th Avenue
Denver, Colorado 80203
Tel: (303) 831-7364
Fax: (303) 832-2628
Email: lmenninger@hmflaw.com
/s/ Sigrid S. McCawley
Sigrid S. McCawley
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WAUGH

APPELLANT
AND

BRITISH RAILWAYS BOARD

RESPONDENTS

B
1979 May 16, 17, 21;
July 12
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E
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*-*
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Lord Wilberforce, Lord Simon of Glaisdale,
Lord Edmund-Davies, Lord Russell of Killowen
and Lord Keith of Kinkel
Practice — Discovery — Privilege — Accident report by servants
of railways board in pursuance of practice of board—Partly
prepared for safety purposes and partly for obtaining legal
advice in anticipation of legal proceedings—Whether latter
purpose to be dominant for claim to privilege to succeed—
Whether form of wording of report conclusive as to purpose
for which prepared
The plaintiff's husband was employed by the defendant
railways board. In a collision between locomotives, he
received injuries from which he died. The practice of the
board when an accident occurred was that on the day of the
accident a brief report was made to the railway inspectorate,
soon afterwards a joint internal report (" the joint inquiry
report") was prepared incorporating statements of witnesses,
which was also sent to the inspectorate, and in due course a
report was made by the inspectorate for the Department of the
Environment. The heading of the joint inquiry report stated
that it had finally to be sent to the board's solicitor for the
purpose of enabling him to advise the board. The plaintiff
brought an action against the board under the Fatal Acci
dents Acts, alleging that the collision had been caused by their
negligence, and sought discovery of, inter alia, the joint inquiry
report. The board, who denied negligence and alleged that
the collision had been caused or contributed to by the
deceased's own negligence, refused to disclose the report on
the ground, as stated in an affidavit sworn on their behalf,
that one of the principal purposes of preparing it had been
so that it could be passed to their chief solicitor to enable
him to advise the board on its legal liability and, if necessary,
conduct their defence to the proceedings, and that it was
accordingly the subject of legal professional privilege. On
an interlocutory application by the plaintiff for discovery of
the report, the master ordered discovery, but an appeal by the
board from his order was allowed by Donaldson J., and the
Court of Appeal by a majority (Eveleigh L.J. and Sir David
Cairns, Lord Denning M.R. dissenting) dismissed an appeal
by the plaintiff from Donaldson J.'s order.
On appeal by the plaintiff: —
Held, allowing the appeal, that the due administration of
justice strongly required that a document such as the internal
inquiry report, which was contemporary, contained statements
by witnesses on the spot and would almost certainly be the
best evidence as to the cause of the accident, should be dis
closed; that for that important public interest to be overridden
by a claim of privilege the purpose of submission to the party's
legal advisers in anticipation of litigation must be at least the
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dominant purpose for which it had been prepared; and that,
in the present case,, the purpose, of obtaining legal advice in
anticipation of litigation having been no more than of equal
rank and weight with the purpose of railway operation and
safety, .the board's claim for privilege.failed and the.report
should be disclosed (post, pp. 531A-B, H — 5 3 2 B ,
5 3 4 F - G , 5 3 5 B - C , 5 3 7 E - G , 5 3 8 A - B , 543c—545A, D - F ) .

■:-;•■'..

A

533B-D,

. Birmingham and Midland Motor Omnibus Co. Ltd: v.
London and North Western Railway Co. [1913] 3 K.B. 850,
C.A.; Ankinv. London and North Eastern Railway Co. [1930]
"
. 1 K.B.' 527, C.A. and Ogden v. London Electric Railway Co.
. (1933) 49 T.L.R. 542, C.A. overruled.
Anderson v. Bank of British Columbia (1876) 2 Ch.D. 644,
Sir George Jessel M.R. and C.A. and Grant v. Downs (1976)
135 C.L.R. 674 considered.
■•...•■,.Per curiam. The fact that the report stated on its face that
it had finally to be sent to the board's solicitor for the .-,
purpose of- enabling him to advise it cannot be conclusive
- as to the dominant purpose for which.it was prepared (post,
pp. 53 1A, 5 3 8 A - B , 5 3 9 E - G , 5 4 5 E - F ) .

.

Dictum of Lord Strathclyde, Lord. President, in Whitehill
v. Glasgow Corporation, 1915 S.C. 1015, 1017 applied.
Decision of the Court of Appeal reversed.
The following cases are referred to in their Lordships' opinions:
Anderson v. Bank of British Columbia (1876) 2,Ch.D. 644, Sir George
Jessel M.R. and C.A.
Ankin v. London and North Eastern Railway Co. [1930] 1 K.B. 527, C.A.
Birmingham and Midland Motor Omnibus Co. Ltd. v. London and North
Western Railway Co. [1913] 3 K.B. 850, C.A.
Conway v. Rimmer [1968] A.C. 910; [1968] 2 W.L.R. 998; [1968] 1
All E.R. 874, H.L.(E.).
Crofter Hand Woven Harris Tweed Co. Ltd. v. Veitch [1942] A.C. 435;
[1942] 1 All E.R. 142, H.L.(Sc).
Crompton (Alfred) Amusement Machines Ltd. v. Customs and Excise
Commissioners (No. 2) [1974] A.C. 405; [1973] 3 W.L.R. 268;
[1973] 2 All E.R. 1169, H.L.(E.).
D. v. National Society for the Prevention of Cruelty to Children [1978]
A.C. 171; [1977] 2 W.L.R. 201; [1977] 1 All E.R. 589, H.L.(E.).
Grant v. Downs (1976) 135 C.L.R. 674; 11 A.L.R. 577.
Jones v. Great Central Railway Co. [1910] A.C. 4, H.L.(E.).
Jones v. Monte Video Gas Co. (1880) 5 Q.B.D. 556, C.A.
Konia v. Morley [1976] 1 N.Z.L.R. 455.
Lawrence v. Campbell (1859) 4 Drew. 485.
Longthorn v. British Transport Commission [1959] 1 W.L.R. 530; [1959]
2 All E.R. 32.
Northern Construction Co. v. British Columbia Hydro and Power Autho
rity (1970) 75 W.W.R. 21.
Ogden v. London Electric Railway Co. (1933) 49 T.L.R. 542, C.A.
Reg. in Right of Canada v. Hawker Siddeley Canada Ltd. (1976) 73
D.L.R. (3d) 453.
Seabrook v. British Transport Commission [1959] 1 W.L.R. 509; [1959]
2 All E.R. 15.
Southwark and Vauxhall Water Co. v. Quick (1878) 3 Q.B.D. 315, C.A.

j)

F

F

G

H

Case 1:15-cv-07433-RWS Document 57-1 Filed 03/14/16 Page 4 of 26
A.C.
A

B

523
Waugh v. British Railways Board (H.L.(E.) )
Vernon v. Board of Education for the Borough of North York (1975)
9 O.R.(2d) 613.
Whitehill v. Glasgow Corporation, 1915 S.C. 1015.

The following additional cases were cited in argument:
Adam Steamship Co. Ltd. v. London Assurance Corporation [1914] 3
K.B. 1256, C.A.
Collins v. London General Omnibus Co. (1893) 68 L.T. 831, D.C.
Cook v. North Metropolitan Tramway Co. (1889) 54 J.P. 263, D.C.
London and Tilbury Railway Co. v. Kirk and Randall (1884) 28 S.J. 688,
D.C.
Westminster Airways Ltd. v. Kuwait Oil Co. Ltd. [1951] 1 K.B. 134;
[1950] 2 All E.R. 596, C.A.
Woolley v. North London Railway Co. (1869) L.R. 4 C.P. 602.

C
from the Court of Appeal.
By an action against the respondent defendants, the British Railways
Board, the appellant plaintiff, Alice Simpson Waugh (widow of John
Wallace Waugh, deceased), claimed damages against the board in respect
of the death of the deceased under the provisions of the Fatal Accidents
J-J Acts 1846-1959, alleging that a collision between two of the board's
locomotives that had resulted in the death of the deceased, who had been
employed by the board, had been caused by the negligence of the board,
their servants or their agents. By their defence, the board denied negli
gence, and alleged that the collision had been caused or contributed to by
the deceased's own negligence. The plaintiff sought discovery of an internal
inquiry report made by two officers of the board two days after the
E accident, but the board refused discovery on the ground of legal pro
fessional privilege. On an interlocutory application by the plaintiff, Master
Bickford Smith, on January 26, 1978, ordered disclosure of the report, but
Donaldson J., on May 8, 1978, allowed an appeal by the board from that
order. The Court of Appeal, on July 28, 1978, by a majority (Eveleigh L.J.
and Sir David Cairns, Lord Denning M.R. dissenting) dismissed an appeal
p by the plaintiff. The plaintiff appealed by leave of the Court of Appeal.
The facts are set out in their Lordships' opinions.
INTERLOCUTORY APPEAL

Peter Weitzman Q.C. and Michael Brent for the plaintiff. Where a
report is brought into existence for several reasons or purposes only one
of which is to obtain professional legal advice in litigation that is pending
or anticipated, is it protected by legal professional privilege from disG covery? What is the test? There are a number of possible answers.
(1) It is enough to secure privilege if the intention to obtain legal advice is
a purpose, inter alia. (2) The intention to obtain legal advice must be at
least a substantial purpose. (3) The purpose for which the document is
brought into existence must be wholly or mainly that of obtaining profes
sional legal advice, or it must have been " the primary," " the substanJJ tive," or " the dominant," purpose (these different phrases have all been
used in the cases). (4) It must be the sole purpose. The plaintiff says
that the answer is (4), alternatively, possibly, (3).
As to the authorities, the following preliminary observations may be
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made. At one time, the practice differed as between equity and com- .
mon law. (2) R.S.C., Ord. 24, r. 5, first came into existence in 1894 as
R.S.C., Ord. 31, r. 19A. It was not until then that there was power in
the court to inspect the documents in respect of which privilege was
claimed. The authorities fall into three groups: (i) pre-1913; (ii) Birming
ham and Midland Motor Omnibus Co. Ltd. v. London and North Western
Railway Co. [1913] 3 K.B. 850 and Ogden v. London Electric Railway
Co. (1939) 49 T.L.R. 542; (iii) the cases after that, which do not add B
much. Southwark and Vauxhall Water Co. v. Quick (1878) 3 Q.B.D. 315
is strong authority for the " sole purpose " test, and Collins v. London
General Omnibus Co. (1893) 68 L.T. 831 is also clear authority that at
that stage the test was the " sole purpose " test. [Reference was made
to Woolley v. North London Railway Co. (1869) L.R. 4 C.P. 602;
Anderson v. Bank of British Columbia (1876) 2 Ch.D. 644; London and
Tilbury Railway Co. v. Kirk and Randall (1884) 28 S.J. 688; Cook v. C
North Metropolitan Tramway Co. (1889) 54 J.P. 263; and the Sixteenth
Report of the Law Reform Committee (Privilege in Civil Proceedings)
(1967) (Cmnd. 3472), pp. 8 (para. 17), 13.]
Birmingham and Midland Motor Omnibus Co. Ltd. v. London and
North Western Railway Co. [1913] 3 K.B. 850 turns, to begin with, on
the form of words used in the affidavit (Eveleigh L.J. in the present case D
said that the judgment of Buckley L.J. there could be read in that way).
It was not, therefore, intended to deal with the proper principles or test to
be applied. Alternatively, Buckley and Hamilton L.JJ. were by implica
tion referring to the " dominant purpose " test. The plaintiff relies on the
passage at p. 860: " The only authority . . ." Hamilton L.J. is at least
saying that there is no authority for the view that the purpose does not
at least have to be the primary or substantial purpose, and the judgment
of Buckley L.J., even taken on its own, does not go to the extent of
contradicting that of Hamilton L.J.: see at p. 856: " I t is not I think
necessary . . ." (In Southwark and Vauxhall Water Co. v. Quick, 3
Q.B.D. 315, the word " merely " was used a number of times by Brett L.J.)
The argument in the Birmingham case was directed largely to the form
of the affidavit. There is no suggestion in the report that there was any F
other purpose. The judgment of Buckley L.J. relates primarily to the
wording of the affidavit rather than to the substance of it. [Reference
was made to Adam Steamship Co. Ltd. v. London Assurance Corpora
tion [1914] 3 K.B. 1256 and Ankin V. London and North Eastern Rail
way Co. [1931] 1K.B.527.]
Ogden V. London Electric Railway Co., 49 T.L.R. 542, is moving to
the position that, as a matter of substance, it is enough that one, substan- ®
tial, purpose for bringing the document into existence is that it shall be
available for legal advice. This is inconsistent with the judgments in
Southwark and Vauxhall Water Co. v. Quick, 3 Q.B.D. 315. Scrutton L.J.
misinterpreted that case, and wrongly extended what the Birmingham case
decided. Ogden was wrongly decided, if it is authority that a substantial
purpose is sufficient. Westminster Airways Ltd. v. Kuwait Oil Co. Ltd; JJ
[1951] 1 K.B. 134 is against the plaintiff: it shows that, since Ogden, the
courts have been following Ogden and taking the view that a substantial
purpose is enough. There is a reference to " other purposes " at p. 143.
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[Reference was made to Seabrook v. British Transport Commission [1959]
1 W.L.R. 509; Longthorn v. British Transport Commission [1959] 1
W.L.R. 530 and Alfred Crompton Amusement Machines Ltd. v. Customs
and Excise Commissioners (No. 2) [1974] A.C. 405.]
The privilege should only be accorded where it is necessary in order
to achieve the purpose for which it is designed. Where the party would
have brought the document into existence apart from the seeking of legal
advice, there is no need for the privilege. Before 1894, when only the
affidavit was produced, the inability of the court to inspect the actual
documents could lead to abuse or mistake. Birmingham and Midland
Motor Omnibus Co. Ltd. v. London and North Western Railway Co.
[1913] 3 K.B. 850 was the first case where the court examined what the
affidavit had to say and also looked at the documents. Thus, the language
of the affidavit was no longer vital. There were now two questions:
should the court inspect the documents, and was the form of words
conclusive? Because the court could inspect the documents, the form of
words was no longer conclusive. [Reference was made to Grant v.
Downs (1976) 135 C.L.R. 674; Wigmore's Law of Evidence (1905), vol. iv,
paras. 2317-2319 and R.S.C., Ord. 38, r. 29.]
The plaintiff's submissions, in summary, are as follows. 1. Ogden v.
London Electric Railway Co., 49 T.L.R. 542, was wrongly decided. One
can go back to the situation before Birmingham and Midland Motor
Omnibus Co. Ltd. v. London and North Western Railway Co. [1913] 3
K.B. 850, where, as was said in Southwark and Vauxhall Water Co. v.
Quick, 3 Q.B.D. 315, the sole purpose test was the appropriate test.
What is said by Lord Cross of Chelsea in Alfred Crompton Amusement
Machines Ltd. v. Customs and Excise Commissioners (No. 2) [1974]
A.C. 405, with the concurrence of the others of their Lordships, is that
the matter is now open for the House to decide what is the appropriate
test to be applied—that is, presumably, that which is most desirable in
the interests of justice. If privilege is to be accorded to a document, it
is only to be accorded where that is necessary for the basic rationale
of the rule, as expressed, inter alia, by Sir George Jessel M.R. in
Anderson v. Bank of British Columbia (1876) 2 Ch.D. 644, 648-649.
If a document comes into existence in circumstances such that it
cannot be shown that it would not have come into existence but for
the purposes of litigation, then in truth the privilege does not serve
the purpose that is the basis of the rule, but merely provides an adventi
tious advantage. This is particularly the case with large corporate
employers who are obliged to collect knowledge, as in this case. These
points were made in Grant v. Downs, 135 C.L.R. 674, on which
the plaintiff very much relies. The problem posed can best be met by
applying the sole purpose test; alternatively, the dominant purpose test,
on the basis that the dominant purpose is the one that, if it had not
existed, would mean that the document would not have come into exist
ence. Here, the litigation purpose is at the highest one of two equal
purposes.
Francis Irwin Q.C. and Frederick Marr-Johnson for the board. The
powers of the inspectors appointed by the Secretary of State are set out
in section 4 of the Regulation of Railways Act 1871. The report of
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October 29, 1976, can be obtained by. anyone from the Ministry of Transport or Her Majesty's Stationery Office.
One of the objects of privilege is to prevent one party from seeing in
detail what the other party's case is. It is very difficult to define " sub
stantial." As to the tests, (1) once duality has been raised, there is no
English case that has approved the sole purpose test. The only case,
relied on by the plaintiff, is Grant v. Downs, 135 C.L.R. 674. (2) the
dominant purpose test has not been used by any judge except Barwick
C.J. in Grant v. Downs. How does one assess dominance? Dominance
in whose eyes? At what particular time?
[LORD EDMUND-DAVIES. In a civilised society, would not the domin
ant purpose be to find out what happened, so as to prevent it from
happening again?]
In this case, there was no dominant purpose. The second report, the C
joint inquiry report of May 6, 1976, was really the collection of evidence.
One difficulty of this approach is to distinguish between one aspect and
another: which is the important one? The answer here should therefore
be that the real test here can be described as a " substantial purpose "-r" a substantial purpose "—test, or an " appreciable purpose " test. " An
appreciable " means that it is something of consequence. The board does -Q
not accept the substantial purpose test because there was not a substantial
purpose here. If there had been one, they would not go as far as to
accept that test. They would accept that it is a question of "dominant
in whose eyes? " Even there, there is difficulty, because one might have,
for example, two members of a family charged with making a report about
an accident that had happened to them: one might regard the dominant
purpose of the report as liability, the other safety. " A dominant pur- E
pose " means a substantial purpose without the need to inquire whether it
was the dominant purpose. There are two basic criteria: (1) that the test
should be fair to both parties to the litigation; (2) that it should be simple
to understand and easy to apply in practice. Support for the " a substan
tial purpose " test is found in the judgment of Diplock J. in Longthorn
V. British Transport Commission [1959] 1 W.L.R. 530, 534; see also Konia p
v. Morley [1976] 1 N.Z.L.R. 455 and the test that Eveleigh L.J. applied
in the present case. Provided that the board establish a substantial purpose,
they concede that there may be cases—not this one-^-where there may be
a more important function. Thus, the substantial, appreciable purpose
test ought to be applied. It represents the law and practice of at least
the last 60 years. It is fair to both parties, in the sense that the privilege
attaching to the document supports the case of the board in this instance. G
It has that advantage, but it precludes the plaintiff, on general grounds,
from having access to information to which otherwise she would be
•entitled.
[LORD SIMON OF GLAISDALE. There are two conflicting principles—
curiously, both advanced to further the administration of justice. They
point in different directions. One usually tries to resolve such a conflict JJ
[byfindinga middle line.]
■< That is the difficulty here: to find a workable middle line. This
advances the board's case for "substantial" or "appreciable."
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[LORD.RUSSELL OF KILLOWEN. What about the preliminary accident
report?. There must also have been a report to the police?]
The accident report was not disclosed. The coroner's notes were dis
closed. The board could hold two inquiries, one as to liability and..one
as to safety. It could not then be said that the first would be disclosable:
The second would be.
The plaintiff says.that Southwark and Vauxhall Water Co. v. Quick;
3 Q.B.D. 315, is strong authority for the sole purpose test. There, the
court was not concerned with any duality of purpose, and they were not
directing their mind to that point. "Secondly, the plaintiff says that
Birmingham and Midland Motor Omnibus Co. Ltd. v. London and
North Western Railway Co. [1913] 3 K.B. 850 turned mainly on the
form of words used in the affidavit and was not, therefore, intended to
deal with the proper principles and the test to be applied; alternatively,
she suggests that Buckley and Hamilton LJJ. were by implication referring
to the dominant purpose test. That case has been considered ever since
it was decided as settling matters of principle, and it is not correct to say
that within the language used the court were favouring the dominant
purpose test. There is no distinction between " primary " and " domim
ant"; that is why one should prefer the substantial purpose test.
' The plaintiff said that Ogden v. London Electric Railway Co., 49
T.L.R. 542, was Wrongly decided: Scrutton L.J. misinterpreted the
Southwark and Vauxhall case and extended what had been decided in the
Birmingham case. Ogden, like the Birmingham case, has been regarded
as settling matters of principle now for "a great number of years; Scrutton
L.J. took a correct view of the Southwark and Vauxhall Case and correctly
interpreted and applied the Birmingham case. The present state of the
law, based principally on the Birmingham case, the Ogden case and othef
cases referred to in Seabrook. v. British Transport Commission [1959]
1 W.L;R. 509, may be summarised as follows. (1) All communications
between a client or his legal adviser and third parties are prima facie
privileged if one of the purposes for which they are made is the purpose
of pending or contemplated litigation. (2) This purpose need not be the
" dominant" purpose for the document's existence, but it must be a
"substantial" or "appreciable" purpose. (3) Whether or not the pur
pose is sufficiently substantial to attract the cloak of privilege will be a
question of fact and degree in every case. There is no magic in any
particular form of words, and (for example) it is not necessary that the
affidavit should state that information was obtained " solely " o r " merely "
or " primarily " for the legal adviser. (4) Such a communication remains
privileged notwithstanding the fact that it is brought into existence as a
matter of routine, or in accordance with standing instructions, and not
withstanding the fact that it may pass through various hands before
coming finally to the legal adviser.
If the test is dominant purpose, it is possible to argue that the dominant
purpose of the joint inquiry report was an inquiry into liability. The
" label" on the affidavit of the assistant to the general manager of the
board's Eastern Region in support of the board's claim of privilege artd
on the joint inquiry report cannot be more than an indication of its pur-;
pose. Paragraph 2 of the board's list of documents, stating that they have
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in their possession, custody or power the documents " relating to the .
matters in question in this action" enumerated in the first schedule, is
standard form.
Marr-Johnson following on the Commonwealth authorities. As to
Grant v. Downs, 135 C.L.R. 674, the House should have in mind the
principle set out by the majority there. Using shorthand, they applied the
sole purpose test. The judgment of the majority is based on a fallacy,
based on a misunderstanding of Anderson v. Bank of British Columbia B
(1876) 2 Ch.D. 644: see at pp. 687-689. It can be reduced to four pro
positions. (1) An ordinary individual can always be compelled to dis
close his own knowledge of relevant facts. (2) A corporation generally
has to acquire knowledge of relevant facts through the written communi
cations of its agents. (3) It would be extraordinary if a corporation could
claim the benefit of a privilege that was not available to an ordinary
individual. (4) The majority conclude that, if the dual purpose claim
is allowed the effect would be precisely that. The board agrees with
(3), but (4) does not follow from (1) and (2). (1) is correct, but " relevant
facts" means the basic facts of the transaction, the res gestae, one
might almost say: the written documents in an accident case—typically,
the entry in the accident book in a factory case—or, in a commercial
case, the bank account in question. Anderson v. Bank of British D
Columbia is probably right if one reads it from end to end. The facts
were wholly different from those in Grant v. Downs. That is plain,
especially from the judgment of Mellish L.J., at p. 658: " . . . as to the
question that we have to decide in this case . . . "
It is well-established that a client is entitled to act on behalf of his
legal adviser in obtaining information from third parties. A corporation
is in no different position from an individual. That point was made
clearly by Cotton L.J. in Southwark and Vauxhall Water Co. v. Quick,
3 Q.B.D. 315, 321. There is no difference at all that the board is aware
of. It is plain from all the judgments in Anderson v. Bank of British
Columbia, 2 Ch.D. 644, particularly that of Mellish L.J., that all the docu
ments there would legitimately have been the subject of discovery if the
bank had been in England: they were, in truth, bankers' records.
F
The board is not aware of any case other than Grant v. Downs, 135
C.L.R. 674, where the sole purpose test has been applied. It is not right
to draw the line at that particular point. If one is to draw a line at
all, one should draw it where it is capable of being applied easily in
practice (it is not only High Court judges who have to apply it).
Apart from Australia, the Commonwealth authorities all apply the substantial purpose test, which does work adequately in practice. One "
might have two different safety officers, one concerned with safety, one
with liability. Or one might have a document 90 per cent, of which was
concerned with safety, 10 per cent, with liability. These Commonwealth
cases follow the practice in England and Wales, and in two of them where
the substantial purpose test was applied the claim to privilege failed:
Northern Construction Co. v. British Columbia Hydro and Power JJ
Authority (1970) 75 W.W.R. 21 and Vernon v. Board of Education
for the Borough of New York (1975) 9 O.R. (2d) 613. Alfred Crompton
Amusement Machines Ltd. v. Customs and Excise Commissioners (No. 2)
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[1974] A.C. 405 was considered in Reg. in Right of Canada v. Hawker
Siddeley Canada Ltd. (1976) 73 D.L.R. (3d) 453. [Reference was made
to Konia v. Morley [1976] 1 N.Z.L.R. 455.]
Weitzman Q.C. in reply. One should not go through this report line
by line, but should look at what the person says who inspired it. There
is confusion in the board's argument between the function of pleadings on
the one hand and particulars on the other. One should distinguish
B between the purpose for which the report was made and the use even
tually made of its contents. As to the proposition that the test should be
simple to understand and easy to apply, that is the whole question here.
It is very difficult to say exactly where such a test as " a substantial
purpose " draws the line. It seems as though the Law Reform Committee
in its Sixteenth Report (Privilege in Civil Proceedings) (1967) (Cmnd.
3472) were recommending the dominant purpose test: see at p. 8, para.
r
C
17: "wholly or mainly."
Even if the board's historical summation of the authorities be right,
the House in Alfred Crompton Amusement Machines Ltd. v. Customs
and Excise Commissioners (No. 2) [1974] A.C. 405 regarded the matter
as open for reconsideration.
It is quite impossible that the board should succeed on the dominant
D purpose test, because their affidavit falls far short of it. That was
recognised by Eveleigh L.J.
As to the Commonwealth authorities, see Grant v. Downs, 135 C.L.R.
674: the Commonwealth cases more or less follow what was said in
Seabrook v. British Transport Commission [1959] 1 W.L.R. 509 and
Longthorn v. British Transport Commission [1959] 1 W.L.R. 530.
E
Fairness and good sense suggest that the privilege should be limited to
those cases where it is essential that it should be granted. Where a docu
ment would have been produced anyway, whether there was to be litigation
or not, that suggests that the privilege is not necessary.

A

Their Lordships took time for consideration.
F
July 12. LORD WILBERFORCE. My Lords, the appellant's husband was
an employee of the British Railways Board. A locomotive which he was
driving collided with another so that he was crushed against a tank wagon.
He received injuries from which he died. The present action is brought
under the Fatal Accidents Acts 1846-1959 and this appeal arises out of an
interlocutory application for discovery by the board of a report called the
G " joint inquiry report," made by two officers of the board two days after
the accident. This was resisted by the board on the ground of legal pro
fessional privilege. The Court of Appeal, Eveleigh L.J. and Sir David
Cairns, Lord Denning M.R. dissenting, refused the application.
When an accident occurs on the board's railways, there are three reports
which are made. 1. On the day of the accident a brief report of the
JJ accident is made to the Railway Inspectorate. 2. Soon afterwards a joint
internal report is prepared incorporating statements of witnesses. This too
is sent to the Railway Inspectorate. Preparation of this report, it appears,
is a matter of practice: it is not required by statute or statutory regulaA.C. 1980—20
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tion. 3. In due course a report is made by the Railway Inspectorate for .
the Department of the Environment.
The document now in question is that numbered 2. The circumstances
in which it came to be prepared, and the basis for the claim of privilege,
were stated in an affidavit sworn on behalf of the board by Mr. G. T.
Hastings, assistant to the general manager of the Eastern Region. I find
it necessary to quote the significant passages in this affidavit.
D
" 3. The general manager of the Eastern Region is required (as are the
general managers of the other railways regions) to submit returns to the
Department of [the] Environment in respect of accidents occurring on
or about any railway . . . 6. It has long been the practice of the board
and its predecessors to require that returns and reports on all accidents
occurring on the railway and joint internal departmental inquiries
into the causes of the said accident be made by the local officers of C
the board who would forward them to their superiors in order to
assist in establishing the causes of such accidents. 7. Such reports
and the statements of witnesses to such accidents are made for the
purposes mentioned in paragraphs 3 and 6 of this affidavit and equally
for the purpose of being submitted to the board's solicitor as material
upon, which he can advise the board upon its legal liability and for ]-»
the purpose of conducting on behalf of the board any proceedings
arising out of such accidents . . . 9. It is commonly anticipated by the
board that: (a) where an employee of the board suffers personal injury
or death at. work or (b) where a passenger suffers loss [or] personal
injury- or death while on or about the railway a claim for damages
will be made against the board and proceedings will ensue if liability
is repudiated. The present action is brought as the result of a fatal E
accident suffered at. work by the late husband of the plaintiff and
it was anticipated from the very outset that a claim for damages would
almost certainly ensue.i 10. The documents in this action namely the
reports made by the board's officers and servants and the report
referred to in correspondence as the internal inquiry report for
which the defendants have claimed privilege in part 2 of the first p
schedule of their list of documents dated November 11, 1977, came
into existence by reason of the fact that the appropriate officer, in
this case the divisional manager at Newcastle, in accordance with long
standing practice was required to and did so call for such reports and
statements. One of the principal purposes for so doing was so that
they could be passed to the board's chief solicitor to enable him to
advise the board on its legal liability and if necessary conduct its G
defence to these proceedings. 11. The internal inquiry report in fact
states on the face of it that it has finally to be sent to the solicitor for
the purpose of enabling him to advise the board."
This last paragraph refers to the wording which appears at the head of the
report: '
.
'
JJ
: : " For the information of the board's solicitor: This form is to be
used by every person reporting an occurrence when litigation by or
-:: against the B.R.B.: is anticipated. It as to beprovided by the person

Case 1:15-cv-07433-RWS Document 57-1 Filed 03/14/16 531
Page 12 of 26
A.C. .

Waugh v. British Railways Board (H.L.(E.))

Lord Wilberforce

making it to his immediate superior officer and has finally to be sent
to the solicitor for the purpose of enabling him to advise the B.R.B.
in regard thereto."

B
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Whatever this heading may say, the affidavit makes it clear that the
report was prepared for a dual purpose: for what may be called railway
operation and safety purposes and for the purpose of obtaining legal
advice in anticipation of litigation, the first being more immediate than
the second, but both being described as of equal rank or weight. So
the question arises whether this is enough to support a claim of privilege,
or whether, in order to do so, the second purpose must be the sole purpose,
or the dominant or main purpose. If either of the latter is correct, the
claim of privilege in this case must fail.
My Lords, before I consider the authorities, I think it desirable to
attempt to discern the reason why what is (inaccurately) called legal pro
fessional privilege exists. It is sometimes ascribed to the exigencies of the
adversary system of litigation under which a litigant is entitled within limits
to refuse to disclose the nature of his case until the trial. Thus one side
may not ask to see the proofs of the other side's witnesses ■ or the
opponent's brief or even know what witnesses will be called: he must
wait until the card is played and cannot try to see it in the hand. This
argument cannot be denied some validity even where the defendant is a
public corporation whose duty it is, so it might be thought, while taking
all proper steps to protect its revenues, to place all the facts before the
public and to pay proper compensation to those it has injured. A more
powerful argument to my mind is that everything should be done in order
to encourage anyone who knows the facts to state them fully and candidly
^-as Sir George Jessel M.R. said, to bare his breast to his lawyer: Anderson
y. Bank of British Columbia (1876) 2 Ch.D. 644, 699. This he may not do
unless he knows that his communication is privileged.
<
■' But the preparation of a case for litigation is not the only interest
which call for candour. In accident cases " . . . the safety of the public
may well depend on the candour and completeness of reports made by
subordinates whose duty it is to draw attention to defects": Conway v.
Rimmer [1968] A.C. 910, per Lord Reid, at p. 941. This however does
not by itself justify a claim to privilege since, as Lord Reid continues:
" . . . no one has ever suggested that public safety has been endangered
by the candour or completeness of such reports having been inhibited
by the fact that they may have to be produced if the interests of the
due administration of justice should ever require production at any
(
time."
" " . . ' : ' ' : .'. .
So one may deduce from this the principle that while privilege may
be required in order to induce candour in statements made for the purposes
of litigation it is not required in relation to statements whose purpose is
different—for example to enable a railway to operate safety.
It is clear that the due administration of justice strongly requires dis
closure and production of this report: it was contemporary; it contained
statements by witnesses on the spot; it would be not merely, relevant
evidence, but almost certainly the best evidence as to the cause of the
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accident. If one accepts that this important public interest can be overridden, in order that the defendant may properly prepare his case, how
close must the connection be between the preparation of the document
and the anticipation of litigation? On principle I would think that the
purpose of preparing for litigation ought to be either the sole purpose
or at least the dominant purpose of it: to carry the protection further into
cases where that purpose was secondary or equal with another purpose
would seem to be excessive, and unnecessary in the interest of encouraging
truthful revelation. At the lowest such desirability of protection as might
exist in such cases is not strong enough to outweigh the need for all rele
vant documents to be made available.
There are numerous cases in which this kind of privilege has been con
sidered. A very useful review of them is to be found in the judgment
of Havers J. in Seabrook v. British Transport Commission [1959] 1
W.L.R. 509 which I shall not repeat. It is not easy to extract a coherent
principle from them. The two dominant authorities at the present time
are Birmingham and Midland Motor Omnibus Co. Ltd. v. London and
North Western Railway Co. [1913] 3 K.B. 850 and Ogden V. London
Electric Railway Co. (1933) 49 T.L.R. 542, both decisions of the Court
of Appeal. These cases were taken by the majority of the Court of
Appeal in the present case to require the granting of privilege in cases
where one purpose of preparing the document(s) in question was to enable
the defendants' case to be prepared whether or not they were to be
used for another substantial purpose. Whether in fact they compel such a
conclusion may be doubtful—in particular I do not understand the
Birmingham case to be one of dual purposes at all: but it is enough that
they have been taken so to require. What is clear is that, though loyally
followed, they do not now enjoy rational acceptance: in Longthorn v.
British Transport Commission [1959] 1 W.L.R. 530 the manner in which
Diplock J. managed to escape from them, and the tenor of his judgment,
shows him to have been unenthusiastic as to their merits. And in Alfred
Crompton Amusement Machines Ltd. v. Customs and Excise Com
missioners (No. 2) [1974] A.C. 405 Lord Cross of Chelsea, at p. 432,
pointedly left their correctness open, while Lord Kilbrandon stated, at
p. 435, that he found the judgment of Scrutton L.J. in Ogden v. London
Electric Railway Co., 49 T.L.R. 542, 543-544, "hard to accept." Only
Viscount Dilhorne (dissenting) felt able to follow them in holding it to be
enough if one purpose was the use by solicitors when litigation was
anticipated.
The whole question came to be considered by the High Court of
Australia in 1976: Grant V. Downs, 135 C.L.R. 674. This case involved
reports which had " as one of the material purposes for their preparation "
submission to legal advisers in the event of litigation. It was held that
privilege could not be claimed. In the joint judgment of Stephen, Mason
and Murphy JJ., in which the English cases I have mentioned were dis
cussed and analysed, it was held that " legal professional privilege " must
be confined to documents brought into existence for the sole purpose of
submission to legal advisers for advice or use in legal proceedings.
Jacobs J. put the test in the form of a question, at p. 692: " . . . does
the purpose "—in the sense of intention, the intended use—" of supplying
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the material to the legal adviser account for the existence of the
material? " Barwick C.J. stated it in terms of " dominant" purpose.
This is closely in line with the opinion of Lord Denning M.R. in the
present case that the privilege extends only to material prepared
" wholly or mainly for the purpose of preparing [the defendant's] case."
The High Court of Australia and Lord Denning M.R. agree in refusing
to follow Birmingham and Midland Motor Omnibus Co. Ltd. v. London
B and North Western Railway Co. [1913] 3 K.B. 850 and Ogden v. London
Electric Railway Co., 49 T.L.R. 542, as generally understood.
My Lords, for the reasons I have given, when discussing the case in
principle, I too would refuse to follow those cases. It appears to me that
unless the purpose of submission to the legal adviser in view of litigation
is at least the dominant purpose for which the relevant document was
prepared, the reasons which require privilege to be extended to it cannot
^ apply. On the other hand to hold that the purpose, as above, must be the
sole purpose would, apart from difficulties of proof, in my opinion, be
too strict a requirement, and would confine the privilege too narrowly: as
to this I agree with Barwick C.J. in Grant v. Downs, 135 C.L.R. 674, and
in substance with Lord Denning M.R. While fully respecting the necessity
for the Lords Justices to follow previous decisions of their court, I find
D myself in the result in agreement with Lord Denning's judgment. I would
allow the appeal and order disclosure of the joint report.

^

E

p

G

H

LORD SIMON OF GLAISDALE. My Lords, the appellant's late husband,
an employee of the respondents, was killed in an accident on part of their
railway system. In accordance with their usual practice, shared by many
industrial and commercial undertakings in such circumstances, a report
was made about the accident. As so often, the report came into being
partly for the purpose of ascertaining whether the working system was
defective and could be improved so as to obviate such accidents, partly
for the purpose of informing the respondents' solicitors in case of the
threat or initiation of litigation, which, at the time when the report was
made, was contemplated by the respondents as possible or probable.
The report, as is usual, contains statements by all such persons
as could throw light on the circumstances of the accident, the majority of
whom could be witnesses in any ensuing litigation. Litigation having in
fact been started by the appellant against the respondents, the former has
sought disclosure of the report to assist her in the preparation and /or
conduct of her case. The respondents resist its disclosure, on the ground
that it is protected by legal professional privilege.
The situation being far from unusual, the issue has quite frequently
been before the courts. The English authorities were meticulously reviewed
by Havers J. in Seabrook v. British Transport Commission [1959] 1
W.L.R. 509. His conclusion was that he was bound by what had been
said by the majority of the Court of Appeal in Birmingham and Midland
Motor Omnibus Co. Ltd. v. London and North Western Railway Co.
[1913] 3 K.B. 850, and by the ensuing Court of Appeal decisions in Ankin
v. London and North Eastern Railway Co. [1930] 1 K.B. 527 and Ogden
v. London Electric Railway Co., 49 T.L.R. 542. The law thus laid
down was that such a report need not be disclosed if one of its purposes
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(even though subsidiary) was to inform the solicitor with a view to »
litigation contemplated as possible or probable. That this was the correct
distillation of the prevailing case law was recognised by Diplock J. in
Longthorn V. British Transport Commission [1959] 1 W.L.R. 530; though
he deftly avoided its application. It was also recognised as the prevailing
English law, and applied, by various Canadian courts: see Northern
Construction Co. v. British Columbia Hydro and Power Authority (1970)
75 W.W.R. 21; Vernon v. Board of Education for the Borough of North B
York (1975) 9 O.R.(2d) 613; Reg. in Right of Canada v. Hawker Siddeley
'Canada Ltd, (1976) 73 D.L.R. (3d) 453. In New Zealand, too, the
Court of Appeal held that to attract privilege its use in reasonably
apprehended litigation need not be the only purpose of the document
(though it must be an appreciable purpose): Konia v. Morley [1976] 1
N.Z.L.R. 455. Ankin V. London and North Eastern Railway Co. [1930] r
1 K.B. 527 and Ogden v. London Electric Railway Co., 49 T.L.R. 542 ^
being English Court of Appeal decisions, the law declared there was
binding on, and applied by the majority of, the Court of Appeal in the
instant case.
The earlier authorities are, however, by no means so categorical; and
the views of Hamilton LJ. in Birmingham and Midland Motor Omnibus
Co. Ltd. v. London and North Western Railway Co. [1913] 3 K.B. 850 D
were preferred, though not as a matter of decision, by the majority of the
members of the Appellate Committee in Alfred Crompton Amusement
Machines Ltd. V. Customs and Excise Commissioners (No. 2) [1974]
A.C. 405; and it was the Birmingham case which was the foundation of
Ankin and Ogden. In Grant v. Downs, 135 C.L.R. 674, the majority of
the High Court in Australia took those earlier authorities into account p
and also the doubt that had been thrown on the more recent ones in
Alfred Crompton Amusement Machines Ltd. V. Customs and Excise
Commissioners (No. 2); and, weighing various other considerations, held
that to attract privilege the use of the document for reasonably anticipated
litigation must be its sole purpose. Barwick C.J., at p. 677, " Having
considered the decisions, the writings and the various aspects of the
public interest which claim attention," thought that use of the document F
either for legal advice or to be used in reasonably apprehended litigation
had to be the dominant purpose in order to attract privilege from dis
closure. The Law Reform Committee, in its Sixteenth Report (Privilege
in Civil Proceedings) (1967) (Cmnd. 3472) thought that, under the sub
sisting English law, the test of privilege was that the document should
be " wholly or mainly" for the purpose of preparing one's case in _,
litigation then pending or contemplated (para. 17); and, although I do not
myself consider that that was the prevailing law (nor, indeed, I think, did
Lord Denning M.R. in the instant case, for all that he favoured it as the
test), the views of such an eminent committee are entitled to great
respect.
The upshot of this cursory conspectus of the authorities is that your
Lordships are, in my view, free to consider the issue on grounds of
principle and convenience, unembarrassed by previous authority, which,
rather, constitutes diverse springboards. The appellant argues that the
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A correct test is that preferred by the majority of the High Court inGrant v. Downs, 135 C.L.R. 674, namely the sole purpose; or, alterna
tively, that preferred by Barwick C.J. in that case, namely the dominant
purpose. The respondents argue that Ankin v. London and North
Eastern Railway Co. [1930] 1 K.B. 527 and Ogdenv. London Electric
Railway Co., 49 T.L.R. 542, were correctly decided, and that it is
sufficient to attract privilege from disclosure if one of the purposes
B (however subsidiary) is with a view to apprehended litigation.
The issue exemplifies a situation which frequently causes difficulties—
where the forensic situation is covered by two valid legal principles which
point each to a different forensic conclusion. Here, indeed, both principles
subserve the same legal end—the administration of justice. The first
principle is that the relevant rules of law should be applied to the
Q whole body of relevant evidence—in other words, in principle all relevant
evidence should be adduced to the court. The report in question in this
appeal undoubtedly contains information relevant to the matters in issue
in the litigation here. The first principle thus indicates that it should be
disclosed, so that the appellant may make use of it if she wishes.
The second general principle arises out of the adversary (in contradiction to the inquisitorial) system of administration of justice. Society
provides an objective code of law and courts where civil contentions
can be decided. But it contents itself with so providing a forum and a
code (and nowadays some finance for those who could not otherwise
get justice). Having done so much, society considers that it can safely
leave each party to bring forward the evidence and argument to establish
his/her case, detaching the judge from the hurly-burly of contestation
E and so enabling him to view the rival contentions dispassionately. It is
true that this does not in itself give rise to legal professional privilege.
Sir Thomas More, before his time for judicial and administrative
responsibility, had a different system for the Utopians:
.
' " For they thinke it most mete, that euery man shuld pleade his owne
matter, and tell the same tale before the iudge, that he'would'tel to
F
his man of lawe. So shall there be lesse circumstaunce of wordes,
and the trwth shal soner cum to light; whiles the • iudge with a
discrete judgement doth waye the wordes of hyni whom no lawier
hath instruct with deceit; and whiles he helpeth and beareth out
simple wittes agaynst the false and malicious circumuertions "of craftie'
chyldren." (Utopia, 1516, tr. Ralph Robinson, 1551, Bk. 2, [ch. 7].)
G This is all very fine; but that great moralist and master of. common
sense, Dr. Johnson, saw. the snag. Quite apart, from the descent of the
judge into the arena:
"As if rarely happens that a man is fit to plead his own'cause,
lawyers are a class of the community, who, by study and experience,
have acquired the art and power of arranging evidence, and- of
JJ
applying to the points at issue what the law has settled. A lawyer
is to do for his client all that his client might fairly do for himself;
if he could." (Boswell, Life of Johnson, ed. Birkbeck Hill (1950),
vol. v, 26),
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So the adversary system calls for legal representation if it is to operate
with such justice as is vouchsafed to humankind.
., This system of adversary forensic procedure with legal professional
advice and, representation demands that communications between lawyer
and client should be confidential, since the lawyer is for the purpose of
litigation merely the client's alter ego. So too material which is to go
into the lawyer's (i.e. the client's) brief or file for litigation. This is the
basis for the privilege against disclosure of material collected by or on
behalf of a client for the use of his lawyer in pending or anticipated
litigation: see Cotton L.J. in Southwark and Vauxhall Water Co. v.
Quick (1878) 3 Q.B.D. 315, 321-322; D. v. National Society for the
Prevention of Cruelty to Children [1978] A.C. 171, 231; Sixteenth
Report of the Law Reform Committee, paras. 17-21. Apart from
the limited exception of some expert evidence, for which the Rules
of the Supreme Court make express provision (Ord. 38, r. 37), a
party in civil litigation is not entitled to see the adversary's proofs of
what his witnesses will say at the trial; there has been no suggestion
that he should be so entitled; and any such development would require
the most careful consideration based on widespread consultation. The
report in question in this appeal undoubtedly contains material collected
by or on behalf of the respondents for the use of their solicitors in anticipated litigation. The second principle thus indicates that the respon
dents are entitled to claim that it is confidential as between themselves
and their solicitors and that they are not bound to disclose it.
Historically, the second principle—that a litigant must bring forward
his own evidence to support his case, and cannot call on his adversary
to make or aid it—was fundamental to the outlook of the courts of
common law. The first principle—that the opponent might be compelled
to disclose relevant evidence in his possession—was the doctrine of the
Chancery, a court whose conscience would be affronted by forensic success
contrary to justice obtained merely through the silent non-cooperation
of the defendant (see Y.B. 9 Ed. IV, Trin. 9), and which therefore had
some inclination to limited inquisitorial procedures. The conflict between
the Chancery and the courts of common law was, here as elsewhere,
ultimately resolved by compromise and accommodation.
I can see no intrinsic reason why the one principle rather than the
other should prevail in a situation where they are counter-indicative.
Neither is absolute: both' are subject to numerous exceptions. For
example, if a document protected by legal professional privilege (or
secondary evidence of it) has been obtained by the opposite party
independently—even through the default of the legal adviser—even by
dishonesty—either will probably be admissible: Phipson on Evidence,
12th ed. (1976), p. 241, para. 584; Sixteenth Report of the Law Reform
Committee, para. 31. The numerous exceptions to the principle that all
relevant evidence should be disclosed arise partly from historical reasons
(the tensions between the courts of common law, where questions of
fact were tried, and the Court of Chancery, where the remedy of discovery
was developed), partly from considerations of justice, partly from wider
social considerations: see D. v. National Society for the Prevention of
Cruelty to Children [1978] A.C. 171, at pp. 231 et seq. Thus the
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historical exclusion of hearsay evidence, " the best evidence " rule and
" without prejudice" communications are examples of exceptions to
the principle of adduction of all relevant evidence. So too is the rule
excluding, in general, evidence going merely to the discredit of a witness,
even though the credibility of the witness may be decisive of the case.
But the exception which most nearly touches the issue facing your
Lordships was cogently invoked in this very connection by James L.J.
B in Anderson v. Bank of British Columbia, 2 Ch.D. 644, 656:
" . . . as you have no right to see your adversary's brief, you have
no right to see that which comes into existence merely as the materials
for the brief."
The adversary's brief will contain much relevant material; nevertheless,
Q you cannot see it because that would be inconsistent with the adversary
forensic process based on legal representation. I would, though, draw
attention to the word " merely " in James L.J.'s dictum.
There is, then, no a priori reason why the one general principle should
yield to the other. But in my judgment each party's main contention
would virtually result in the total exclusion of the principle relied on by
the other. The rule in Ogden in effect means that reports such as that
D in the instant case will always be excluded, because it is unlikely that
there is not in such circumstances even the subsidiary purpose of inform
ing the legal advisers. On the other hand, to enjoin that privilege can
only be claimed if the information of legal advisers is the sole purpose
of the report will in effect mean that such reports must always be dis
closed, because it is unlikely that in such circumstances there will not be
g even the subsidiary purpose of ascertaining whether the system of work
can be improved. Indeed, in this type of report causation and fault can
hardly be kept apart.
Your Lordships will therefore, I apprehend, be seeking some inter
mediate line which will allow each of the two general principles scope
in its proper sphere. Various intermediate formulae as a basis for
the privilege have been canvassed in argument before your Lordships,
most based on some authority—the obtaining of legal advice was " an
appreciable purpose"; " a substantial purpose"; " the substantial
purpose"; it was "wholly or mainly" for that purpose; that was its
" dominant" purpose; that was its " primary " purpose.
Some of these are in my view too vague. Some give little or no
scope to the principle of open litigation with the minimum exclusion of
G relevant evidence. The one that appeals most to me is " dominant"
purpose, as it did to Barwick C.J. in Grant v. Downs, 135 C.L.R. 674.
It allows scope to each of the governing principles. It seems to me less
quantitative than " mainly "; and I think it would be easier to apply—
the law is already cognisant of the concept of a dominant purpose—in
the law of conspiracy, for example (see Crofter Hand Woven Harris
Tweed Co. Ltd. v. Veitch [1942] A.C. 435, especially at pp. 445
H
(Viscount Simon L.C.), 452 (Viscount Maugham)), and in the law as to
fraudulent preference in bankruptcy (see Halsbury's Laws of England,
4th ed., vol. 3 (1973), pp. 496, 499, paras. 908, 913).
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I would therefore overrule Ankih v. London and North Eastern *
Railway Co. [1930] 1 K.B. 527 and Ogden v. London Electric Railway
Co., 49 T.L.R. 542.
My noble and learned friend on the Woolsack has already cited the
crucial passages from the affidavit of Mr. Hastings. These show that
the procuring of legal advice or preparation for litigation was not the
dominant purpose of the report. It follows that the claim for legal
professional privilege fails, and the report must be disclosed.
B
Accordingly, I would allow the appeal.
LORD EDMUND-DAVIES. My Lords, the circumstances of the fatal
accident on May 4, 1976, giving rise to this litigation have already been
related by my noble and learned friend Lord Wilberforce. A copy of
the short report sent the same day by the respondent board to the c
Ministry of Transport in accordance with section 6 of the Regulation of
Railways Act 1871 has been furnished to the appellant's solicitors. They
have also been supplied with a copy of the report of October 29, 1976,
prepared by the Railway Inspectorate of the Department of Transport.
But what has not been disclosed is the May 6, 1976, report based upon
a joint internal inquiry conducted by the board's personnel. The
importance to the appellant of such a report, made only two days after ^
the accident and when the memory of witnesses were fresh, is manifest.
But from the outset disclosure of its contents has been resisted. In their
list of documents the board claimed that they were
" . . . documents which came into existence and were made by the
defendants or their officers or servants after this litigation was in
contemplation and in view of such litigation for the purpose of E
obtaining for and furnishing to the solicitor of the defendants
evidence and information as to the evidence which will be obtained
or otherwise for the use of the said solicitor to enable him to
conduct the defence in this action or to advise the defendants."

But that the reports referred to were not made solely for litigation
purposes emerged when the board, being nevertheless pressed for disclosure of the internal inquiry report, responded by an affidavit sworn
by Mr. Hastings, assistant to the general manager of their Eastern
Region. So important is it that I must quote from it at some length:
;. " 6 . It has long been.the practice of the board and its predecessors
'::, to require that returns and reports on all accidents occurring on the
railway and joint internal departmental inquiries into the causes of *■*
.'.". the said accident be.made by the local officers of the board who
would forward them to their superiors in order to assist in establish
ing the causes of such accidents. 7. Such reports and the statements
of witnesses to such accidents are made for the purposes mentioned
in paragraphs 3 and 6 of this affidavit and equally for the purpose
of being submitted to the board's solicitor as material upon which JJ
he can advise the board upon its legal liability and for the purpose
. of conducting on behalf of the board any proceedings arising out of
such accidents. 8. This system of reporting accidents and making
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joint internal departmental inquiries into the causes of the said,
accidents and laying down the necessary instructions to the relevant
staff to do so for the purposes aforesaid continues today. '9. It-is
commonly anticipated by the board that: (a) where an employee of
the board suffers personal injury or death at work or.(b) where a
passenger suffers loss [or] personal, injury or, death while on or
about the railway a claim for damages will be made against the
board and proceedings will ensue if liability is repudiated. The
■ present action is brought as the result of a fatal accident suffered at
work by the late husband of the plaintiff and it was anticipated from
the very outset that a claim for damages would almost certainly
ensue. 10. The documents in this action namely the reports made
by the board's officers and servants and the report referred to in
correspondence as the infernal inquiry report for which the defendants
have claimed privilege in part 2 of the first schedule of their list of
documents dated November 11, 1977, came into existence by reason
of the fact that the appropriate officer, in this case the divisional
manager at Newcastle, in accordance with long standing practice
was required to and did so call for such reports and statements.
One of the principal purposes for so doing was so that they could
be passed to the board's chief solicitor to enable him to advise the
board on its legal liability and if necessary conduct its defence to
these proceedings. 11. The internal inquiry report in fact states on
the face of it that' it has finally to be sent to the solicitor for the
purpose of enabling him to advise the board."
In the light of such affidavit, counsel for the appellant accepts that he
cannot challenge that litigation arising out of the fatal accident was
anticipated when the report of May 6, 1976, was prepared: see Jones
v. Monte Video Gas Co. (1880) 5 Q.B.D. 556. The fact that the report
states on its face that it has finally to be sent to the solicitor for the
purpose of enabling him to advise the board cannot, however, be deter-"
minative of the outcome of this appeal, for, as the Lord President (Lord
Strathclyde) said in Whitehill V. Glasgow Corporation, 1915 S.C. 1015,
1017—quoted with approval by Lord Kilbrandon in Alfred Crompton
Amusement Machines Ltd. V. Customs and Excise Commissioners (No. 2)
[1974] A.C. 405, 435^*36:
" These words cannot alter the character of the report which is.made
by the employee for the purpose of informing his employers of the
accident, and made at the time."

My Lords, in the light of their own affidavit, are the board. entitled
to resist disclosure? There is a very large body of case law on the topic
of legal professional privilege, much of which was reviewed in Seabrook
v. British Transport Commission [1959] 1 W.L.R. 509 by Havers J.,
who quoted extensively from earlier decisions. It would not, I think, be
H helpful were I to make a further attempt to do that which that learned
judge so admirably accomplished. Instead, I propose to consider first
whether Eveleigh L.J. and Sir David Cairns in the present case were
right in holding that the earlier Court of Appeal decisions in Birmingham
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and Midland Motor Omnibus Co. Ltd. V. London and North Western .
Railway Co. [1913] 3 K.B. 850 and Ogden v. London Electric Railway A
Co., 49 T.L.R. 542 compelled them to dismiss the plaintiff's appeal from
the decision of Donaldson J. refusing disclosure.
In the Birmingham case Buckley L.J. (with whom Vaughan Williams
L.J. concurred) said, at p. 856:
"It is not I think necessary that the affidavit should state that the
information was obtained solely or merely or primarily for the B
solicitor, if it was obtained for the solicitor, in the sense of being
procured as materials upon which professional advice should be
taken in proceedings pending, or threatened, or anticipated."
That passage was cited with approval in Ogden v. London Electric
Railway Co., the facts of which were strikingly similar to those of the
present case, Scrutton L.J. saying, at pp. 543-544, with reference to a C
non-privileged purpose for which accident reports had been obtained:
"It may be that that is part of the purpose of making the reports,
but there is also the substantial purpose that if a writ is issued these
are the materials that will be wanted by the solicitor conducting the
litigation, and they are obtained for that purpose, among others, and
as appears from the form at which we look . . . the reports are made
on a form headed: ' For the information of the company's solicitors
only,' which is a very important heading to have, because if you
know that you are making a confidential report to the solicitor you
are much more likely to state accurately what has happened than if
you are afraid that somebody presently seeing that report may take
proceedings against you in respect of the statements that you have ^
made, which may be defamatory." (Italics added.)
I have already indicated my inability (in concurrence with Lord Denning
M.R. in the present case) to have regard to such a heading. Nevertheless,
Birmingham and Midland Motor Omnibus Co. Ltd. v. London and
North Western Railway Co. [1913] 3 K.B. 850 and Ogden v. London „
Electric Railway Co., 49 T.L.R. 542, are authorities for the proposition
that reports such as that compiled in the instant case two days after the
fatal accident are privileged even though they were obtained for other
purposes as well as to meet impending or anticipated litigation. And
they led the majority of the Court of Appeal to hold here that the
internal inquiry report need not be disclosed, Eveleigh L.J. going to the
length of saying:
G
" . . . I believe that in so far as this court is concerned it has been
firmly established that the documents in question in the present case
are privileged. They were obtained for the purpose of being sent to
the solicitors to serve in preparing the defendant's case for litigation
which was anticipated. And they would also be used for another
very substantial and even more important purpose. On the authori- JJ
ties I do not believe that this entitles me to say that the privilege
which otherwise would have attached [to them] has been removed."
(Italics added.)
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But Lord Denning M.R., in the course of his dissenting judgment, refused
to be bound by such earlier Court of Appeal decisions. Instead, he
adverted to the view expressed in the Sixteenth Report of the Law
Reform Committee, para. 17, that
" . . . it is, we think, essential . . . that [a party] should be entitled
to insist upon there being withheld from the court any material
which came into existence . . . wholly or mainly for the purpose.of
preparing his case in litigation then pending or contemplated by him."
Lord Denning M.R. added:
" We should not extend it further. If material comes into being for
a dual purpose—one to find out the cause of the accident—the other
to furnish information to the solicitor—it should be disclosed,
C
because it is not then ' wholly or mainly' for litigation. On this
basis all the reports and inquiries into accidents—which are made
shordy after the accident—should be disclosed on discovery and
made available in evidence at the trial."
Applying that test to the facts of this case, Lord Denning M.R. said:
" The main purpose of this inquiry and report was to ascertain the
cause of the accident and to prevent further accidents or similar
occurrences. Its nearby purpose was to put before the departmental
inspectorate. Its far-off purpose was to put before the solicitors of
the board, should a claim be made and litigation ensue."
My Lords, it will later emerge how closely I am at one with Lord
E Denning M.R. in this matter. I must, however, say that I am in respectful
agreement with the view adopted by Eveleigh L.J. and Sir David Cairns
that Birmingham and Midland Motor Omnibus Co. Ltd. v. London and
North Western Railway Co. [1913] 3 K.B. 850 and Ogden V. London
Electric Railway Co., 49 T.L.R. 542, were binding upon the Court of
Appeal and that none of the many other cases cited—such as Jones v.
Great Central Railway Co. [1910] A.C. 4, Alfred Crompton Amusement
F Machines Ltd. v. Customs and Excise Commissioners (No. 2) [1974]
A.C. 405, Seabrook v. British Transport Commission [1959] 1 W.L.R. 509
and Longthorn V. British Transport Commission [1959] 1 W.L.R. 530—
enabled them to escape from that thraldom. In these circumstances, I
regard it as fortunate for justice that an appeal has reached this House,
for in my judgment a grievous wrong might have been done had Master
Q Bickford Smith's original order in favour of disclosure not been finally
upheld.
It is for the party refusing disclosure to establish his right to refuse.
It may well be that in some cases where that right has in the past been
upheld the courts have failed to keep clear the distinction between (a)
communications between client and legal adviser, and (b) communications
between the client and third parties, made (as the Law Reform Committee
H
put it)
" . . . for the purpose of obtaining information to be submitted to the
client's professional legal advisers for the purpose of obtaining advice
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(Sixteenth Report,

In cases falling within (a), privilege from disclosure attaches to com
munications for the purpose of obtaining legal advice and it is immaterial
whether or not the possibility of litigation were even contemplated,
Kindersley V.-C. saying in Lawrence v. Campbell (1859) 4 Drew. 485,
490:
" . . . it is not now necessary as it formerly was for the purpose of
obtaining production that the communications should be made either
during or relating to an actual or even to an expected litigation. It
is sufficient if they pass as professional communications in a
professional capacity."
But in cases falling within (b) the position is quite otherwise. Litigation,
apprehended or actual, is its hallmark. Referring to " the rule which
protects confidential communications from discovery as regards the other
side," Sir George Jessel M.R. said in Anderson v. Bank of British
Columbia, 2 Ch.D. 644, 649:
"The object and meaning of the rule is this: that as, by reason of
the complexity and difficulty of our law, litigation can only be
properly conducted by professional men, it is absolutely necessary
that a man, in order to prosecute his rights or to defend himself
from an improper claim, should have recourse to the assistance of
professional lawyers, and it being so absolutely necessary, it is equally
necessary,. to use a vulgar phrase, that he should be able to make a
clean breast of it to the gentleman whom he consults with a view
to the prosecution of his claim, or the substantiating his defence
against the claim of others; that he should be able to place un
restricted and unbounded confidence in the professional agent, and
that the communications he so makes to him should be kept secret,
unless with his consent (for it is his privilege, and not the privilege
of the confidential agent), that he should be enabled properly to
conduct his litigation. That is the meaning of the rule."
[

.

A

fi

C

D

._

F

And in the Court of Appeal James L.J. summed up the position, at
p. 656, by speaking succinctly of
" . . . an intelligible principle, that as you have no right to see your
adversary's brief, you have no right to see that which comes into
existence merely as the materials for the brief."
Q
Preparation with a view to litigation—pending or anticipated—being
thus the essential purpose which protects a communication from disclosure
in such cases as the present, what in the last resort is the touchstone of
the privilege? Is it sufficient that the prospect of litigation be merely
one of the several purposes leading to the communication coming into
being? And is that sufficient (as Eveleigh L.J. in the present case held) JJ
despite the fact that there is also " another . . . and even more important
purpose " ? Is it enough that the prospect of litigation is a substantial
purpose, though there may be others equally substantial? Is an
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appreciable'purpose sufficient? Or does it have to be the main purpose?
Or one of its main purposes (as in Ogden v. London Electric Railway
Co., 49 T.L.R. 542)? Ought your Lordships to declare that privilege
attaches only to material which (in the words of Lord Denning M.R.)
"comes within the words 'wholly or mainly' for the purpose of
litigation " ? Or should this House adopt the majority decision of the
High Court of Australia in Grant v. Downs, 135 C.L.R. 674, that legal
professional privilege must be confined to documents brought into
existence for the sole purpose of submission to legal advisers for advice
or for use in legal proceedings?
An affirmative answer to each of the foregoing questions can be
supported by one or more of the many reported decisions. And so can
a negative answer. But no decision is binding upon this House, and
your Lordships are accordingly in the fortunate position of being free to
choose and declare what is the proper test. And in my judgment we
should start from the basis that the public interest is, on balance, best
served by rigidly confining within narrow limits the cases where material
relevant to litigation may be lawfully withheld. Justice is better served
by candour than by suppression. For, as it was put in the Grant v.,
Downs majority judgment, at p. 686: " . . . the privilege . . . detracts
from the fairness of the trial by denying a party access to relevant
documents or at least subjecting him to surprise."
Adopting that approach, I would certainly deny a claim to privilege
when litigation was merely one of several purposes of equal or similar
importance intended to be served by the material sought to be withheld
from disclosure, and a fortiori where it was merely a minor purpose.
On the other hand, I consider that it would be going too far to adopt
the " sole purpose" test applied by the majority in Grant v. Downs,
which has been adopted in no United Kingdom decision nor, as far as
we are aware, elsewhere in the Commonwealth. Its. adoption would
deny privilege even to material whose outstanding purpose is to serve
litigation, simply because another and very minor purpose was also being
served. But, inasmuch as the only basis of the claim to privilege in such
cases as the present one is that the material in question was brought:
into existence for use' in legal proceedings, it is surely right to insist
that, before the claim is conceded or upheld, such a purpose must be
shown to have played a paramount part. Which phrase or epithet should
be selected to designate this is,a matter of individual judgment. Lord
Denning M.R., as we have seen, favoured adoption of the phrase employed
in the Law Reform Committee's Sixteenth Report, viz., " material which.
came into existence . . . wholly or mainly " for the purpose of litigation
(para. 17). " Wholly " I personally would reject for the same reason as
I dislike "solely," but "mainly" is nearer what I regard as the prefer
able test. Even so, it lacks the element of. clear paramouhtcy which
should, as I think, be the touchstone. After considerable deliberation, I
have finally come down in favour of the test propounded by. Barwick
C.J. in Grant v. Downs, 135 C.L.R. 674, in the following words, at.
p. 6 7 7 :

...

'

■' ■ -

>
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"Having considered the decisions, the writings and the various
aspects of the public interest which claim attention, I have come to
the conclusion that the court should state the relevant principle as
'.. follows: a document which was produced or brought into existence
either with the dominant purpose of its author, or of the person or
authority under whose direction, whether particular or general, it
was produced or brought into existence, of using it or its contents
in order to obtain legal advice or to conduct or aid in the conduct B
of litigation, at the time of its production in reasonable prospect,
should be privileged and excluded from inspection." (Italics added.)
Dominant purpose, then, in my judgment, should now be declared by
this House to be the touchstone. It is less stringent a test than " sole "
purpose, for, as Barwick C.J. added, 135 C.L.R. 674, 677:
" . . . the fact that the person . . . had in mind other uses of the C
document will not preclude that document being accorded privilege,
if it were produced with the requisite dominant purpose."
Applying such test to the facts of the present case, we have already
seen that privilege was claimed in Mr. Hastings's affidavit on several
grounds. Thus, the report of May 6, 1976, was produced in accordance
with the long-standing practice of the board regarding " accidents occur
ring on or about any railway . . . in order to assist in establishing the
causes of such accidents," and this whether or not (so your Lordships
were informed) any personal injuries were sustained and even where
there was no prospect of litigation ensuing. This particular report was
called for in accordance with such practice and:
"One of the principal purposes for so doing was so that they could E
be passed to the board's chief solicitor to enable him to advise the
board on its legal liability and if necessary conduct its defence to
these proceedings." (Italics added.)
Were the " sole purpose " test adopted and applied, on the board's own
showing their claim to privilege must fail. Then what of the " dominant p
purpose " test which I favour? Dominance again is not claimed by the
board, but merely that use in litigation was " one of the principal
purposes." Such moderation is only to be expected in the face of a
claim arising out of a fatal accident. Indeed, the claims of humanity
must surely make the dominant purpose of any report upon an accident
(particularly where personal injuries have been sustained) that of discover
ing what happened and why it happened, so that measures to prevent G
its recurrence could be discussed and, if possible, devised. And, although
Barwick C.J. in Grant v. Downs, 135 C.L.R. 674, observed, at p. 677, that
" . . . the circumstance that the document is a ' routine document'
will not be definitive. The dominant purpose of its production may
none the less qualify it for professional privilege,"
H
the test of dominance will, as I think, be difficult to satisfy when inquiries
are instituted and reports produced automatically whenever any mishap
occurs, whatever its nature, its gravity, or even its triviality,
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My Lords, if, as I hold, "dominant purpose" be the right test of
privilege from disclosure, it follows that the board's claim to privilege
must be disallowed, and the same applies if the " sole purpose " test be
applied. I would therefore allow this appeal and restore the order of
Master Bickford Smith in favour of disclosure.
LORD RUSSELL OF KILLOWEN. My Lords, it has already been
B demonstrated by my noble and learned friend Lord Wilberforce that if,
in order to attract privilege from its production, it is necessary that the
joint internal report should owe its genesis to either the sole or the
dominant purpose that it should be used for the purpose of obtaining
legal advice in possible or probable litigation, the evidence in this case
falls short of both those standards. At the conclusion of the arguments
_ in this appeal I was minded, while agreeing that anything less than the
standard of the dominant purpose would not suffice to support a claim
for privilege from production, to prefer the higher standard of the sole
purpose, in line with as I understand them the judgments of the majority
in the High Court of Australia in Grant v. Downs, 135 C.L.R. 674. It
appeared to me that such a standard had the merit of greater simplicity
in a decision on a claim for privilege from production, as being a line
D easier to draw and to apply to the facts of a particular case. However
on reflection I am persuaded that the standard of sole purpose would be
in most, if not all, cases impossible to attain, and that to impose it would
tilt the balance of policy in this field too sharply against the possible
defendant. Moreover to select the standard of dominant purpose is not
to impose a definition too difficult of measurement. It is to be met
with in other fields of the law, of which I need instance only the question
in bankruptcy law whether there has been a fraudulent preference of a
creditor.
In summary, therefore, my Lords, I am in agreement with the speech
of my noble and learned friend Lord Wilberforce, and would allow this
appeal and order the production to the plaintiff of the joint internal
report.
F
LORD KEITH OF KINKEL. My Lords, I have had the advantage of
reading in draft the speech of my noble and learned friend Lord
Wilberforce. I agree with it, and accordingly I too would allow the
appeal.

Appeal allowed with costs.
G
Solicitors: Robin Thompson & Partners; Evan Harding.
M. G.
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Mr Justice Mann :
Background
1. The two applications before me are related applications which turn on the question of
legal professional privilege and, to a more limited extent, general obligations of
disclosure and listing. In 1998 the claimants prepared, or caused to be prepared,
documentation for a warranty scheme which they sought to sell to retailers to replace
insurance based schemes which had been rendered commercially unattractive by a
change in the tax regime. A Mr Chan and a Mr Cooper, solicitors on the Isle of Man,
devised a scheme involving moneys being held off-shore and in trust. In the course of
devising the scheme a document known in these proceedings as a CAA (an acronym for
Collections Account Agreement) was prepared. Copyright in that document vested in the
second claimant; in due course it was transferred to the first claimant. I shall not
distinguish between those two companies for the purposes of this judgment (because it is
not necessary to do so) and shall treat all relevant copyright and confidentiality rights as
being vested in what I will call "USP". The CAA came into the possession of the first
defendant ("LGH") because that company was, at the time, the administrator of the
scheme in question ("the Scottish Power scheme"), but it was the subject of a
confidentiality agreement. Modifications were carried out to it, and a finalised version
was used in that scheme. As a result of joint input into the final document, the judge at
the hearing on liability referred to below found that copyright in that final version vested
jointly in Scottish Power and USP.
2. In 2000 the claimants and LGH were rivals in bidding to participate in another scheme,
this time for an entity which I will call Powerhouse. In this context LGH and the other
two defendants, who are all companies in the same group (the AON group), used the final
form draft CAA as a starting point for the drafting of a similar document which they put
forward in their bid to devise and operate a scheme for Powerhouse. In doing so they are
said to have been able to maintain a bidding position in competition with the claimants
until Powerhouse ultimately decided that the claimants' scheme was one that they
preferred. In a judgment delivered on 8th November 2002 HH Judge Weeks QC held that
that use was an infringement of the copyright in the 1998 original and a breach of
confidentiality, and he ordered an inquiry as to the damages arising from those wrongs.
That inquiry is not confined to the actual breaches that he found; it is set to be held at the
end of April before a Master.
3. In the context of the inquiry questions of privilege arise. In the course of considering their
participation in the Powerhouse scheme LGH instructed lawyers on the Isle of Man. The
results of their deliberations were apparently passed to Powerhouse. It is in relation to
that advice and certain matters passing among the defendants and between the defendants
and Powerhouse that privilege questions arise. In addition, the inquiry will consider
infringements relating to another transaction in relation to a concern identified as Apollo.
The defendants, or their group, did enter into a scheme with Apollo, and it is not alleged
that the final scheme involved the use of any documents over which copyright or
confidentiality is claimed. However, it is said that at some stage consideration was given
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to using the CAA, and that there were infringements at that stage of the transaction.
Questions of privilege and disclosure arise in relation to that too.

The Powerhouse claim facts – detail
4. The background to this matter leading up to the infringements found by HH Judge Weeks
is set out in some detail in his judgment; I do not propose to set them out again here. For
present purposes I can take the story up at the beginning of 2000. At that point of time, as
HH Judge Weeks QC stated, LGH and USP found themselves in competition. The
claimants offered their scheme at a given price (the details do not matter). A Mr
Brimacombe of LGH had a copy of the Scottish Power CAA on his computer. It was
copied for a Mr Mian, a sales director of LGH, with names blanked out. In due course it
was sent to Powerhouse's lawyers, on 7th March (which was the infringement relied on
and established at the trial). Part of the case of the claimants is that the defendants did this
in order to establish that they had a workable (or "robust", as it was put at the time)
scheme, so that they remained in the game. That gave Powerhouse competing bidders and
they were able to play one off against the other. As a result of this Powerhouse were able
to come back to the claimants at the end of March and negotiate a reduction in the price
quoted. A deal was done at that reduced price. This reduction in price forms part of the
damages claim. The claimants say that the infringement helped to keep the defendants in
the running, and the fact that they were in the running enabled Powerhouse to come back
and require a reduction in price. I do not need to consider this chain of causation – that is
a matter for the inquiry.
5. However, the claimants also now rely on earlier matters. The claimants seek to establish
an earlier breach. I have already referred to a reduction of price at the end of March.
However, earlier, on 1st March 2000 Powerhouse had been also been able to negotiate a
reduction in price from the claimants. In the inquiry the claimants will seek to establish
that that reduction was attributable to earlier infringements. In mid-February 2000 LGH
had sought advice from Manx lawyers. According to a chronology submitted by Mr
Monson, who appeared for the defendants, a letter from Mr de Freitas, the solicitor acting
for the defendants, stated that:
"The nature of the advice sought from the solicitors in the Isle of Man concerned whether
a trust based arrangement could be set up to protect monies from the Powerhouse scheme
from being merged, or treated as merged, with other moneys held by AWS for other
clients";
but at the same time it was made clear that in providing those details privilege was not
waived in the instructions and the advice. The claimants will seek to establish that in
order to get that advice, the CAA was copied, and that copying was a further
infringement of copyright and of confidentiality rights. The advice that was obtained was
apparently passed on to Powerhouse; it is said that it was the subject of a confidentiality
agreement operating between the defendants and Powerhouse. The agreement is dated
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15th March 2000 and is made between "Aon Warranty Group" and Powerhouse Retail
Ltd. The relevant clauses are as follows:
In consideration of AON making available to the Recipient [i.e. Powerhouse] certain
information, the Recipient hereby undertakes to AON in the terms set out below:
Confidential Information
For the purposes of this confidentiality agreement the expression Confidential
Information includes information available (whether before or after this confidentiality
agreement is agreed) in writing (including by fax) and other forms of electronic
transmission (including but not limited to information relating to clients data belonging to
AON, know-how, trade secrets and any other information concerning the Purpose and
also any information or analyses derived from, containing or reflecting such
information…
The recipient shall:
Keep the Confidential Information secret and confidential and not disclose any of it to
any person other than the persons who need to know the same for the purposes of
considering, evaluating, advising on or furthering the Purpose and whom the Recipient
shall procure are informed of the terms of this confidentiality agreement and observe the
terms of this confidentiality agreement as if they were party hereto;
Only use the Confidential Information for the sole purpose of considering, evaluating,
advising on or furthering the Purpose and, in particular, not for any other commercial
purpose;…
Keep the Confidential Information and any copies thereof secure and in such a way so as
to prevent unauthorised access by any third party, shall not make copies of it or reproduce
it in any form except for the purpose of supplying the same to those to whom disclosure
is permitted in accordance with this confidentiality agreement.
[There is a provision for the return of all written Confidential Information within 7 days
of termination of the agreement].
The Purpose is defined as being the wish of the group to "[launch] an offshore extended
warranty programme".
6. In late February 2000, Mr Borrill of the claimants was told by Mr Turner of Powerhouse
that their bid was still too high, and on 1st March 2000 Mr Turner was able to negotiate a
drop in the price that the claimants had originally quoted for their scheme. This price
drop was bigger in amount than that negotiated at the end of the month. The case of the
claimants is that Mr Turner was only able to do this because of what he had been told by
the defendants; and the defendants were only able to say what they said by dint of their
legal advice; and they were only able to get that legal advice by infringing copyright in
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the CAA, and breaking the confidentiality agreement. Since this earlier price drop is
greater than the later one, it is a more valuable part of the claimant's claim. The losses
flowing from this price drop are a material part of what the claimants seek in this action
as flowing from the wrongs alleged. Again, it is not for me to comment on the merits of
this chain of causation.
7. It is in the context of that earlier part of the claim that the material which is the subject of
this part of the present application came into existence. I am not asked to rule on
relevance; both parties accept that the documents and material that I have to consider are
relevant. The question for me is whether it is privileged. The material, and the issues
relating to each part of it, can be summarised as follows:

a. There are documents or parts of documents where the documents have already
been disclosed by the defendants but in respect of which privilege is claimed in
whole or as to part. Where privilege is claimed as to the whole, the document has
not been produced for inspection. Where it has been claimed in part, the allegedly
privileged part has been obscured for the purposes of inspection. These
documents are e-mail or letter correspondence passing between one or more of the
defendants of the one part and Powerhouse of the other, one e-mail from the
Manx solicitors to the third defendant, and one e-mail from the third defendant to
the first defendant.
b. I am asked to strike out parts of certain witness statements which are said to refer
to privileged communications in a manner which makes it improper for the
witnesses to give evidence of that material. The witnesses are witnesses for the
claimants. One is Mr Turner, who at certain points in his evidence makes
reference to the legal advice which the defendants had told him they had received,
and at one point sets out the terms of an e-mail referring to it. The second and
third are Mr Borrill (a director of each of the claimant companies) and Mr Chan,
another director and also a Manx solicitor. The allegedly objectionable parts of
their witness statements are those containing what Mr Turner told them in the
negotiations leading up to the Powerhouse contract, and in which Mr Turner made
reference to the advice which the defendants had obtained on their (the
defendants') scheme. In Mr Chan's case objection is taken to a reference to legal
advice which, it is to be inferred, he heard about from Mr Turner and one
paragraph in an e-mail that he sent at the time which refers to the same sort of
thing.
c. I am asked to order the removal from the evidence of part of two Powerhouse
internal memoranda which Powerhouse has disclosed to the claimants and which
contain, among other things, a reference to the legal advice which had been
obtained in the Isle of Man. It is that reference which I am asked to order the
deletion of.
d. There was one document, a copy letter from LGH to Powerhouse (document 15),
in respect of which privilege was originally maintained, but which on reflection
was sought to be excluded from inspection on the grounds that further
consideration of the letter indicated that it was not relevant. The parties agreed
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that that dispute would be resolved by my looking at the document and ruling on
the point. The claimants have not seen it, but were happy to adopt that expedient.
e. I am asked to strike out parts of the Particulars of Claim in the inquiry on the
footing that they are abusive because they refer to and rely on privileged material,
or can only be pleaded because the claimants are in possession of material which
has been obtained in infringement of the rights of the defendants.
f. I am asked to order that the defendants serve a formal list of documents in relation
to the inquiry.
The contentions of the parties
8. Mr Monson, for the defendants, maintains that privilege exists in all the material that he
seeks to have excluded, and that it has not been waived. That being the case, the
documentary material containing privileged material ought to be excluded, with limited
exceptions. All the material fell within the proper definition of material that was the
subject of legal professional privilege. For the purposes of the exercise of analysis, and to
distinguish various types of material for the purposes of the debate, the written material
was divided into three categories or levels:
a. Level 1 – this was a reference which merely referred to the fact of getting
solicitors advice, without indicating the instructions, advice or even the subject
matter.
b. Level 2 – these were indications that advice had been obtained from solicitors,
and indicating its subject matter but not its content or the instructions given.
c. Level 3 – written advice, or written instructions, or paraphrases, summaries or
extracts from that advice.
Using this categorisation he was able to go through the redacted documents and explain
the basis, in respect of each, on which privilege was claimed. The same categorisation
was adopted for the purposes of considering the witness statement material and the
Powerhouse documents, but Mr Monson did abandon his claims to strike out the Level 1
and 2 material from those statements and documents, which narrowed the scope of the
debate (but not by much).
9. The principal dispute between the parties was the extent to which the defendants could
claim privilege in relation to the substance of communications between the client (in
effect, the defendants) and a third party where what was communicated was, or referred
to, privileged advice given to the client. Mr Monson's case was that the advice started out
as privileged and it remained privileged notwithstanding its wider dissemination, as a
result of two strands of authority. The first is The Good Luck [1992] 2 Lloyds Rep 540,
which demonstrates that privileged material disseminated within the client company that
obtained it is capable of retaining its privilege, but he seeks to apply it to show that
privilege exists in documents communicated to a third party on the facts of this case. The
second is Gotha City v Southeby's [1998] 1 WLR 114. That case is said to demonstrate
that it is possible to disclose advice to an outsider without destroying or waiving the
privilege which attaches to it other than as between the privilege owner and the third
party. Those principles entitle the defendants to redact material which would otherwise
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be disclosed. So far as restraining material which emanates from Powerhouse is
concerned (the Powerhouse documents, Mr Turner's evidence and evidence from USP
witnesses as to what Mr Turner told them at the time about legal advice) Mr Monson says
that the defendants are entitled to restrain that on the footing that the material was and
remained privileged, and its use ought to be restrained on principles to be gleaned from
Lord Ashburton v Pape [1913] 2 Ch 469 and Goddard v Nationwide Building Society
[1987] QB 670. This applies whether or not Mr Turner, Mr Chan or Mr Borrill is giving
evidence of it, or whether it is in documents revealed voluntarily by Powerhouse. So far
as the Particulars of Claim go, the claim which attempts to base itself on this material
must similarly be struck out as an abuse of the process.
10. Mr Watson QC, for the claimants, comes at this from a slightly different angle. He
obviously starts by accepting that there is privilege in the original advice from the Manx
lawyers. He also accepts that it remains privileged while being passed within the client
company, and he accepted that there would be common interest privilege where the
advice was shared between the defendants. (This last concession makes it unnecessary for
me to distinguish between the various defendants and enables me to treat the defendants
as if they were one body for the purposes of considering the issues I have to decide).
However, with the exception of a passing on of the advice verbatim and in whole, which
he accepts remains privileged, he says that passing on summaries or parts of the advice to
a third party does not amount to a privileged communication. This is because those
communications do not fall within what he says are the requisite elements of privileged
communications (which he extracts from the decision of Moore-Bick J in United States of
America v Philip Morris & others, unreported, 10th December 2003) because:
a. They are not communications passing between lawyer and client – they are
communications passing between client and a third party.
b. They are not confidential, on the facts of this case. This means that the
communications were not privileged, and if privilege might otherwise attach it has
been waived.
c. They were not for the dominant purpose of obtaining or giving legal advice – the
legal advice was conveyed as part of a sales pitch.
11. Mr Watson goes on to submit that so far as Level 1 and Level 2 communications are
concerned, they do not even contain a sufficient reference to advice to get a privilege case
off the ground, and in any event there has been waiver of privilege because of material
already deployed by the defendants in this litigation. Gotha is irrelevant, he says, because
it is a case about waiver, and the question of whether a communication is privileged has
to be answered first. So far as restraining the use of information that has already been
obtained is concerned, he says that the principles to be extracted from Goddard and Lord
Ashburton do not apply so as to restrain officers of the claimants giving evidence of what
they were told in negotiations by Mr Turner, and Mr Turner should not be constrained
from giving the evidence sought because his communications did not infringe any
confidentiality rights of the defendants. He has various particular points on the wording
which is sought to be excluded and in addition says that even if some of the material
would otherwise be within an unwaived privilege, I should exercise my discretion not to
strike it out, or otherwise restrain witnesses from giving evidence, because the defendants
are using privilege to cover up wrong-doing (a sort of "clean hands" point), the claimants
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were innocent recipients of the information from Powerhouse and there has been delay on
the part of the defendants in making their application.
12. In relation to this last point Mr Watson relies on an e-mail which has already, as a matter
of form, already appeared in evidence in this case. He relies on this as showing not only
that the defendants were or ought to have been aware of disclosures by Mr Turner as long
ago as August 2001, when it was disclosed in this action as part of the disclosure process,
but also in support of a proposition that much if not all of the position that the defendants
seek to protect has been put in the public domain by the previous (and current) use of that
e-mail. I need to set out this material.
13. On 6th March 2000 Mr Chan, who it will be remembered is a director of the Claimant
companies, wrote to Mr Turner in the course of his negotiations. Apparently, Mr Turner
had asked for a copy of the Claimants' collection account agreement for the purpose of
comparing it with the scheme proposed by the AON Group. He declined to supply it. The
email observes that at that stage Mr Chan suspected that the Defendants had used "a draft
prepared from our precedent". The sentence relied on by Mr Watson is a paragraph which
reads as follows:
"The solution promoted to you by AON and their advisors is that a Collections Account
Agreement (sic) in the form of a trust will attain this and that therefore they have
demonstrated the robustness required of them."
(This, I would observe, is the passage that the defendants seek to have removed from the
evidence, as referred to above. It will appear below that I am against redacting this
material, so I am free to set it out in this judgment.) This email was annexed to a witness
statement used by Mr Chan at the trial on liability. Mr Watson says that this email points
to the fact that Mr Turner was saying things about legal advice, and that accordingly the
Defendants have been aware of his disclosures, or the possibility of his disclosures, ever
since the discovery process. So far as publicity is concerned, Mr Watson also relies on
this email as demonstrating that the present position which the Claimants rely on in their
particulars of claim is already in the public domain because the judge will be taken to
have read this material at the trial, and it was formally part of Mr Chan's evidence on that
occasion, although it does not appear that any specific reference was made to it at the
trial. I shall deal with the significance, if any, of this email below.
The legal principles involved
14. One doctrine can be put on one side for the purposes of this judgment, and that is the
doctrine of common interest privilege. I have already indicated that Mr Watson for his
part accepted that common interest privilege existed as between the three defendant
companies, so that communications of advice between the three of them attracted this
form of privilege. Mr Monson for his part accepted that the doctrine did not operate as
between the defendants on the one hand and Powerhouse on the other, because one of the
tests which have to be fulfilled in order for joint privilege to exist is that the parties in
question have to be capable of acting by the same solicitor in the matter in question,
which requirement could not be fulfilled in the case of the defendants and Powerhouse.
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15. It is therefore necessary to consider the extent to which privilege is maintained in
material which is communicated to a third party by the client, which is the issue lying at
the heart of these applications. This involves considering whether the communication was
capable of being privileged, and if so whether the privilege has been waived.
16. Mr Watson's submissions rely heavily on the effect of the Court of Appeal decision in
Three Rivers District Council v The Governor & The Company of the Bank of England
(no 7) [2003] EWCA Civ 474. He claims that that authority confines privilege to
communications between solicitor and client, or vice versa. Communications with a third
party fall outside that, because they do not fall within the description of communications
between solicitor and client. While the case allows evidence of the contents of
communications to attract privilege, that is limited to internal communications
disseminating the information in question. Since the communication of advice to
Powerhouse was not a solicitor/client communication, it cannot be privileged.
17. I do not think that that is a correct application or analysis of the Three Rivers case. That
case concerned not advice given by the solicitors, but preparations for the giving of
instructions which were to lead to advice. In that context it was held that information
gathered for that purpose was not within the privilege, because only communications
were. But before too much is read into that, it must be born in mind that it concerns
instructions, not advice. The Court of Appeal in that case did not have before it the extent
to which the product of those instructions (the advice) was or was not communicated and
what might happen to it thereafter, and care must be taken before taking the concept of
"communication" too literally for these purposes.
18. In my view, a correct reading of the case indicates that it does not support Mr Watson's
proposition, and that reading is consistent with authority preceding Three Rivers. In
paragraph 19 of his judgment Longmore LJ stated that "By the end of the nineteenth
century it was, therefore, clear that legal advice privilege … [applied] only to
communications passing between [the] client and his solicitor (whether or not through
any intermediary) and documents evidencing such communications" (my emphasis). A
document evidencing the communication cannot be the communication itself, so
Longmore LJ's formulation goes beyond the communication itself. Again, at paragraph
21 he concludes that the 19th century authorities allowed privilege to "documents …
passing between the client and his legal advisers and evidence of the contents of such
communications", (again, my emphasis) and went on to apply that principle. Again,
therefore, records of communications were privileged. If emphasis be needed, it can be
seen in the form of order made by the Court of Appeal, which is set out in a judgment of
Tomlinson J in a later hearing in the same case ([2003] EWHC 2565 (Comm)) – the
declaration as to privilege encompassed:
"(1) Communications passing between the Bank and its legal advisers (including any
solicitor seconded to the Bank) for the purposes of seeking or obtaining legal advice;
(2) Any part of a document which evidences the substance of such a communication."
19. That extended formulation would be capable of catching a number of things beyond the
actual communication (oral or written) between solicitor and client, when applied to
advice rather than instructions, all of which would be consistent with the policy
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underlying privilege and with a common sense application of that policy to the
practicalities of everyday commercial life.
a. First, it obviously applies to a letter of legal advice, or a letter containing legal
advice.
b. Second, it would cover the client's own written record of what his solicitor had
told him orally. There is every reason why it should.
c. Third, it would cover the situation where a client representative who obtains the
advice passes that advice internally in the organisation in question. This would
apply whether the advice is passed on verbatim or whether it is summarised or
extracted. This is in line with The Good Luck, referred to above. In that case the
relevant issue was whether or not breaches of duty by insurers were causative of a
bank lending money to the owners of a vessel. The bank obtained some legal
advice, and parts of the advice were disseminated internally so that the bank could
decide whether to lend the money. It was submitted that the advice so extracted
was not privileged because "such documents cannot be described (using the words
of Lord Justice Taylor in Balabel v Air India) as part of that necessary exchange
of information of which the object is the giving of legal advice as and when
appropriate nor (again using the words of the Lord Justice) as documents made
confidentially for the purposes of legal advice …". That argument looks rather
like an argument that only solicitor/client communications strictly so called can
be privileged. Saville J rejected that argument. First, he pointed out that if the
argument were right then in a great number of commercial cases the ability of a
client to get legal advice in confidence (which underlay the doctrine of privilege)
would be destroyed. He saw "no good reason or valid reason for the suggestion
that the confidence which it is accepted attaches to the lawyer client
communication itself, should somehow be lost once the advice is put to the
commercial use for which it was sought in the first place". After pointing out that
the logic of the argument he was rejecting would allow cross-examination of the
officers of the client company about privileged advice, which would be a strange
conclusion, he ended this section in his judgment by saying:
"[The argument] is, in truth, based on the false premise that that which is
communicated ceases to be a communication and thus loses the privilege
attaching to lawyer-client communications."
This last sentence is, perhaps (and with all due respect) a little dense. In The
Sagheera [1997] 1 Lloyds Rep 160 at p 169 Rix J wondered whether it should not
be understood in the sense "the false premise that that which is communicated
internally ceases to be confidential" (his emphasis). Without wishing to pore over
the sentence as if it were a statute, I think that it probably has a different meaning.
I take it to mean that a record of a privileged communication has the same sort of
quality as the communication itself for the purposes of privilege. In a literal sense
a communication ceases to be that once it is communicated; but the law of
privilege is not so blinkered as to regard privilege as attaching just to that event
and to nothing else whatsoever. For privilege purposes a record of a
communication is the same as the communication itself, and that is as true of
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summaries as of the verbatim original communication. That, I think, is what
Savile J is saying. That formulation and reasoning recognises that something
beyond the initial communication itself, strictly so called, is and should be within
the privilege. It remains good law after Three Rivers, and is consistent with it.
d. It would continue to cover cases such as Gotha City and the examples discussed
in that case. In Gotha City, the apparent owner of a picture wished to sell it
through Sothebys. It took advice from Messrs Herbert Smith (presumably relating
to the sale, though the report does not say so) and sent a copy of the letter of
advice to Sotheby's. Sotheby's also sat in on a meeting between the seller and
Herbert Smith in respect of which an attendance note was produced. The plaintiff,
who claimed to own the picture, sought inspection of the letter and attendance
note. The argument was, in effect, about waiver of privilege, and it was held on
the facts that there was no waiver. I shall return to that in the context of the
present case. For the moment it should be noted that privilege was assumed to
exist in both documents; it was not argued that the copy letter sent to Sotheby's
was not a privileged communication. If Mr Watson's argument were correct then
logically it ought not to be, subject to his distinction between verbatim content
(privileged) and summarising content (not privileged); yet the argument did not
occur to anyone in that case. In fact, it is quite clear that Staughton LJ had no
difficulty with the concept of preserving privilege in privileged advice
notwithstanding that it was communicated by the client to the third party, because
at page 119 he cited, obviously with approval, a passage from Style & Hollander
on Documentary Evidence:
"If A shows a privileged document to his six best friends, he will not be able to
assert privilege if one of the friends sues him because the document is not
confidential as between him and the friend. But the fact six other people have
seen it does not prevent him claiming privilege as against the rest of the world."
I think that it follows from that that A would be able to restrain each of the friends
from disclosing to the outside world what they were told on the basis that it
remained privileged. The friends could not give secondary evidence of the
privileged material – it would be "evidence of [privileged] communications", or
their evidence would be "evidencing such communications" within the
formulation in Three Rivers. By the same token, if a client summarises or extracts
advice in a letter to a third party, that written communication is capable of
retaining or attracting the privilege which attached to the original advice, subject
to waiver. It, too, is something which evidences a privileged communication.

e. This analysis gives rise to a regime which maintains intellectual consistency and
maintains the policy underlying privilege, which is that a man is entitled to make
a clean breast of matters to his lawyers without fear of disclosure, a policy which
covers both the giving of instructions and the receiving of advice. It means that a
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client can reproduce the advice for his own purposes without necessarily risking
that reproduction not being privileged, which in my view is essential to the
sensible operation of the doctrine. It also means that he can discuss the advice
with others without necessarily risking the same thing. A client may well wish to
discuss advice received with a partner, or with another adviser, or (as in Gotha
City) with a contractual counterparty who might be affected. The effect of
privilege would be seriously dented if those communications were held to be not
privileged so that, if evidence of them could be obtained, an insight as to the
advice would become available. That is not a sensible result.
20. The position therefore seems to me to be as follows. Where privileged advice is disclosed
to a third party the privilege is capable of attaching to the third party communication
because that communication is evidence of the privileged advice within the formulation
in Three Rivers. It does not matter whether that third party communication is of the whole
of the advice (like the letter in Herbert Smith) or a paraphrase of or extract from the
advice. To be fair to Mr Watson, he conceded that privilege would be maintained in
relation to actual full copies of written advice obtained, so that in the present case he did
not press for inspection of one document, or part of a document, which (on the evidence)
is a straight reproduction, or forwarding, of the Manx legal advice verbatim. However, he
sought to distinguish between the complete advice and summaries, extracts or
paraphrases. Those, he said, were not privileged. The only justifications he was able to
advance for this distinction were first that the paraphrases were not the original
communication, and second that there was a potential for inaccuracy in any summary or
paraphrase. Any inaccurate summary would not be the original advice. These
submissions are not convincing. If it is right that the original verbatim advice remains
privileged, then it is illogical to exclude paraphrases or parts of it. If 100% is privileged,
then would communicating 99% of it remain privileged? – it is hard to see why not. But
if that is right, then why not 90%, or 75%, or 50%? There is no reason to draw a line
anywhere, and every reason not to. Mr Watson's demarcation would also, in practice,
mean that any passing on of oral advice would be likely to be unprivileged, because it is
most unlikely that it would be passed on in whole and verbatim. That, again, is an
unmeritorious distinction. The proper analysis, consistent with Three Rivers, is to
continue to afford privilege to material which evidences or reveals the substance of legal
advice (subject, of course, to waiver). The possibility of inaccuracy is not a reason for
departing from this principle. If the passed on "advice" were so inaccurate that it could no
longer be properly described as a summary of the advice, then it might be that that
communication would not be privileged (though even then it might attract privilege if it
tended to reveal instructions given, which it might well), but there is no suggestion that
that is the case here and I need not consider it further. Short of that, I do not see why
some degree of inaccuracy, even if it exists, should necessarily destroy the privilege; so
there is all the more reason for saying that the possibility of inaccuracy should not
destroy the privilege which would otherwise exist in paraphrases or summaries.
21. This means that the subsistence or otherwise of privilege, where advice is communicated
to a third party, turns on the extent to which there is a waiver of privilege on that
occasion. Gotha City demonstrates that it is not inevitable that there is a waiver in those
circumstances. In that case it was held that the receipt of the advice by Sotheby's was
attended by a degree of confidentiality which meant that, while there was waiver as
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between the owner and Sotheby's, there was no waiver vis-à-vis the outside world. The
question in the present case, therefore, is whether and to what extent there was a waiver. I
consider the application of these principles to the facts of this case below.
22. In these proceedings the question was raised whether the Level 1 and Level 2 references
were capable of being privileged. This raises (in theory) the question of whether, after
Three Rivers and its emphasis on privilege attaching only to communications, there can
be privilege attaching to evidence of the fact of instructing solicitors or getting advice
from them (Level 1), or to evidence of the fact of instructing solicitors and getting advice
on a particular subject (Level 2) because those facts are not communications or evidence
of communications. I do not propose to consider this as a matter of principle, because on
the facts of this case there has been a plain waiver even if there was privilege.
23. The next question of law which arises is the extent to which a party entitled to an
unwaived privilege is entitled to restrain those in possession of the information from
disclosing it or otherwise making use of it. It arises in this case if and insofar as Mr
Turner received privileged information in confidence and then disclosed it to
representatives of the claimants, if and insofar as Powerhouse has disclosed documents
which contain unwaived privileged material. It is accepted by both sides that this material
contains some Level 3 documents, though they do not always entirely agree as to which
pieces of evidence fall into that category.
24. There is not much disagreement between the parties as to the principles applicable in this
area, although there is serious disagreement as to how they should be applied. It is
sufficient for these purposes to refer to only two authorities. The first is Goddard v
Nationwide Building Society [1987] Q.B. 670. In that case the Court of Appeal was asked
to consider whether or not to restrain the use of a note, containing privileged information,
which a solicitor, who had at one stage been acting for both the plaintiff and defendant,
had passed to the defendant. Privilege in the material contained in the note was held to
belong to the Plaintiff. Having determined that, the Court of Appeal granted relief
restraining use of the material contained in that note, which relief included striking out
allegations in the pleading which were based on that note, an injunction restraining the
Defendant from relying upon the note and orders for delivery up of all copies. In his
leading judgment May L.J. considered the case of Lord Ashburton v Pape [1913] 2 Ch.
469 and another authority, and pronounced the following proposition (at page 683):
"If a litigant has in his possession copies of documents to which legal professional
privilege attaches he may nevertheless use such copies as secondary evidence in his
litigation: however, if he has not yet used the documents in that way, the mere fact that he
intends to do so is no answer to a claim against him by the person in whom the privilege
is vested for delivery up of the copies or to restrain them from disclosing or making any
use of any information contained in them."
His citation of authority indicates, I think, that he considered that he would normally
expect the restraint to be ordered. That last point is rather clearer in the judgment or
Nourse L.J. He made the following points, relevant to this application:
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"The crucial point is that the party who desires the protection must seek it before the
other party has adduced the confidential communication in evidence or otherwise relied
on it at trial.
"… Although the equitable jurisdiction [that is to say, the jurisdiction to restrain the
misuse of confidential information] is of much wider application, I have little doubt that
it can prevail over the rule of evidence [viz the rule of evidence which allows secondary
evidence to be given of primary material where the latter is privileged] only in cases
where privilege can be claimed …
"Once it is established that a case is governed by Lord Ashburton v Pape, there is no
discretion in the court to refuse to exercise the equitable jurisdiction according to its view
of materiality of the communication, the justice of admitting or excluding it or the like.
The injunction is granted in aid of privilege which, unless and until it is waived, is
absolute. In saying this I do not intend to suggest that there may not be cases where an
injunction can properly be refused on general principles affecting the grant of a discretion
remedy, for example on the ground of inordinate delay."
25. From this it is clear that not only does the court have jurisdiction to grant appropriate
relief to prevent reliance upon privileged material where privilege has not been waived,
the starting point is that one would expect that relief to be granted. That was certainly the
view of Lawrence Collins J in the second relevant authority, ISTIL Group Inc. v Zahoor
[2003] 2 All E.R. 252. At paragraph 91 of that judgment (at page 273) he observed that
"in such cases the court should 'ordinarily' intervene". The court is "not concerned with
weighing the materiality of the document and the justice of admitting it". (Paragraph 92).
He went on to say this:
"93 Fifth, there is nothing in the authorities which would prevent the application of the
rule that confidentiality is subject to the public interest. In this context, the emergence of
the truth is not of itself of sufficient public interest. The reason why the balancing
exercise is not appropriate is because the balance between privilege and truth has already
been struck in favour of the former by the establishment of the rules concerning legal
professional privilege.

"94 Sixth, other public interest factors may still apply. So there is no reason in principle
why the court should not apply the rule that the court will not restrain publication of
material in relation to misconduct of such a nature that it ought in the public interest to be
disclosed to others… there is no confidence as to the disclosure of iniquity. But the
defence of public interest is not limited to iniquity."
He went on to hold that on the facts of his particular case, the public interest in the proper
administration of justice meant that equitable relief, which would otherwise be granted to
preserve the confidentiality in the privilege material, should not be granted. The facts of
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that case were very strong. They involved a clear forgery, and the apparent possibility of
the court actually being misled by the proposed evidence.
26. I therefore approach this point on the footing that the normal starting point would be for
appropriate relief to be granted to restrain the use of privileged material. So far as I have
a discretion to do otherwise, it is not to be exercised merely on the footing that if I do not
exercise it, the truth is more likely to come out. There must be some other factors, such as
delay, acquiescence or other equitable defences which must be sufficiently strong to
override the normal, very strong principle, that privileged communications are protected
from disclosure. I shall consider the application of these principles to the facts of the case
before me in a separate section of this judgment below.
The application of the law to the facts
27. It follows from the above that, subject to waiver, communications by the Defendants to
Powerhouse which contain or refer to the content of legal advice are capable of being
privileged. This includes Level 3 communications. Whether or not it includes Level 1 and
Level 2 communications I do not have to decide, because on any footing there has been a
waiver of such privilege as might otherwise have existed in those references. At the trial
on liability Mr Mian gave evidence. That evidence included his dealings with Mr Turner
of Powerhouse. Having referred to the opening stages of the negotiation, when Mr Mian
was trying to convince Mr Turner that he had an appealing scheme, he then said the
following:
"13 Stuart Turner wanted confirmation of a protected trust account. At this stage I sought
advice from our lawyers and then passed on this advice to Stuart. This was in late
February 2000. I wish to make it clear that I am not waiving the privilege that attaches
these communications."
28. Since that is a clear indication both that solicitors were instructed and as to the subject
matter of the instructions, I do not see how it can conceivably be argued that similar
references, containing the same information, in documents or otherwise can have
maintained any privilege if, indeed, it ever had any. To the same effect is the extract from
the letter from Mr de Freitas, which I have quoted from above. I expect that both those
references occurred because it never occurred to the Defendant that, in the context of this
case, the fact that legal advice was obtained on this transaction was, in itself, in the least
bit confidential. If that were right then it would mean that documents containing a
reference to such limited matters would not have the necessary confidentiality to attract
privilege in the first place, and my first instinct is that such references would not in any
event, as a matter of principle, be privileged. However, as I have indicated above, I do
not need to decide that in this case. I can and do deal with the point as a matter of waiver.
In fairness to Mr Monson, I should record that he did not press privilege in relation to
these matters particularly strongly. His main concern was that leaving them in the
documents might amount to a waiver.
29. That leaves the level 3 communications. These are communications which somehow
reveal the content of the advice that was obtained. Despite the fact this was contained in
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communications with a third party (Powerhouse), on the reasoning set out above, and
unless waived, that privilege can be maintained. The question therefore arises whether or
not there was a waiver when the material was conveyed to Powerhouse, and in particular
to Mr Turner. The Gotha City case demonstrates that privileged matters can be conveyed
to a third party in circumstances which limit the extent of the waiver. I consider that that
was the case here. I have already set out the terms of the confidentiality agreement which
operated between the Defendants and Powerhouse. Mr Watson submitted that it did not
apply to legal advice, but only to such matters as know-how and trade secrets. I do not
think that that submission is right. The expression "Confidential Information" is not
defined in the agreement – the wording says what the expression includes but not what it
means. That being the case, I have to consider what the expression actually does mean,
particularly in its context. The very use of the word "confidential" connotes information
with a degree of confidentiality, and it seems to me that legal advice is something that is
likely to fall fairly and squarely within that concept. On 16th September 2003 Mr Turner
signed a witness statement in which he conceded that the Defendants had asked him to
keep the actual advice received from the lawyers, and forwarded to him, confidential.
Indeed, confidentiality in the actual advice is in effect conceded by Mr Watson, although
not in terms, when he concedes that he is not entitled to see the verbatim version of the
advice which was forwarded to Powerhouse. In his witness statement Mr Turner states
that he did not consider that more general statements as to the nature or the effect of the
advice (the nature of which I had seen in some of the material that I am invited to strike
out of witness statements) was confidential, but in my view he is wrong about that. It
follows, then, that the advice retained its privileged character and any waiver of privilege
was limited to Powerhouse, and the use to which it could be put was limited by the terms
of the confidentiality agreement. The terms of that agreement permit only a very limited
use. Accordingly, conveying the lawyers' advice to Mr Turner and Powerhouse, under
those terms of confidentiality, did not destroy the confidential nature of the advice, and
therefore any waiver of privilege was limited to Powerhouse and was not general.
30. Those conclusions can be summarised in relation to the redactions which have been made
in the Defendants' disclosed documents is as follows:
(a) References to the mere obtaining of legal advice are not privileged.
(b) References to the obtaining of legal advice on a given subject matter are not
privileged.
(c) Level 3 references, which evidence the content of that advice, are prima facie
privileged.
31. I add one small point which arises in another context in this case and which may or may
not arise in relation to the redacted material. The Defendants have shown some sensitivity
as to the identification of the lawyers concerned. Some of the documents which I have to
come on to consider later on in this judgment actually identify the Manx lawyers. In the
light of the conclusion that I have come to in relation to Levels 1 and 2, I do not think
that the identity of the lawyers involved is capable of attracting privilege either.
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32. That brings me to the material which the Defendants wish to have struck out of the
documents voluntarily disclosed by Powerhouse, and various witness statements. I will
take the witness statement material first.
33. Some of the disputed material is no longer in issue in the light of Mr Monson's
concession that he does not seek to strike out Level 1 and Level 2 material from the
witness statements. That leaves it for me to consider what to do about what is said to be
Level 3 material. So far as there is any such reference, this is made in two ways. First,
there is a witness statement from Mr Turner in which he describes what he obtained from
the AON Group in the course of the negotiations, which is said to include some Level 3
material; and second there is some material in witness statements of Mr Borrill and Mr
Chan in which they reproduce what Mr Turner told them at the time of the negotiations,
which is itself said to include some Level 3 disclosure. What is said by Mr Monson on
behalf of the Defendants is that Mr Turner was not entitled to disclose the advice of the
Manx lawyers to the Plaintiffs' negotiators, and it remained privileged and confidential.
Privilege has not been waived, and in accordance with the "ordinary course" relief should
be granted to make sure that that material is not deployed. He has applied in time.
34. To this analysis Mr Watson had a number of ripostes. They were (although not in the
same order as he advanced them) as follows:
a. On the facts, Mr Turner was at liberty to disclose what was disclosed to him
within what was allowed to him by the confidentiality agreement. This
distinguishes the present case from the other authorities where the disclosee was
not similarly at liberty. I do not agree with this. Since it was confidential, he was
not at liberty to disclose it – see above.
b. The blatant aim of the Defendants in seeking to have parts of the witness
statements excised and to have the witness barred from giving evidence of the
excised contents was to hide a wrongdoing, so the discretion of the court should
not be exercised in favour of the Defendants. Again, I think this begs the question.
Whether or not there was a wrongdoing at the end of February 2000 is precisely
the question the court will have to decide on the enquiry. Even in a case where the
sole evidence of wrongdoing is in a privileged communication, that does not
justify the court in exercising its discretion against the invocation of the privilege.
By and large, a party can only prove what he or she can prove without the aid of
the other side's privileged material.
c. So far as the evidence of the Claimants' own officers is concerned they wish to
give evidence of material that came into their possession without any wrongdoing
on their part. That, said Mr Watson, is a reason for not restraining their use of that
information. However, I do not think that that is a determining, or even a strong,
factor. The converse may well be true – wrongdoing on the part of the recipient
may strengthen a claim for relief - but it does not follow that the absence of
wrongdoing means that an injunction should not be granted. I note that in
Goddard there was no suggestion that the Defendant was guilty of wrongdoing in
obtaining the privileged information from the solicitor. The solicitor was, of
course, technically guilty of breaching the Plaintiff's confidentiality, but by the
same token, on the facts of this case, so was Mr Turner.
d. If the Level 3 material, such as it is, were excised from the witness statements of
Mr Borrill and Mr Chan, then they would not be able to give full and frank
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evidence of what had actually happened and what their motivation was. Their
evidence will be that they received certain information and encouragement from
Mr Turner and they adjusted their conduct accordingly. If they are not allowed to
give their full evidence then their evidence will have an air of artificiality about it,
or even potentially a misleading quality. I am rather more troubled about this.
They did what they did, and they relied on what they relied on. To prevent them
from telling the court what they actually relied on in reaching their conclusions as
to pricing, when that is an issue which lies at that heart of the enquiry as to
damages, would be a very strong thing. However, I think that the answer to this
problem may be a practical one. I do not consider that their case will be harmed if
they are allowed to give evidence (which it seems to me they must be) that they
relied on what they had been told about the advice given by the Manx lawyers
without actually identifying precisely what it was that they were told. What lies at
the heart of the causation question on this part of the enquiry is not the advice
given by Manx lawyers but whether or not an infringing copy of the CAA had
been made. That is a different, though related, question. I do not think that the
proper conduct of the enquiry will be effected if the evidence were limited in that
way; it is not necessary for them to go further and state what the advice was, and
on my findings they are not entitled to anyway. It not infrequently happens in a
trial that a witness states that "as a result of the legal advice received, I did X",
and it is well understood that in those circumstances the witness does not have to
give evidence of what the advice was. This is therefore not a reason for departing
from the normal course. On the facts of this particular case, if the Defendants
were in fact to challenge that sort of evidence as to causation, then they might
well risk the fact that the witness would be able to justify the statement by
amplifying what he had understood the advice received by the Defendants to have
been, but that is a risk for the Defendants to assess, and whether or not the matter
is opened up would be a matter for the Master at the enquiry.
e. Next Mr Watson submitted that since privilege was waived vis-à-vis Mr Turner,
even if it was not waived vis-à-vis the rest of the world, Mr Turner was free to use
the rest of the information disclosed to him in legal proceedings. I am not sure
that Mr Watson was prepared to press this submission very strongly, but in any
event it is wrong. The use to which Mr Turner was entitled to put the privileged
material was governed by the Confidentiality Agreement, and, as the extracts set
out above demonstrate, that use was strictly limited. It did not include disclosing
legal advice to competitors, whether for use as a bargaining counter or not.
f. Next, Mr Watson said that in effect the material had been deployed, so it was too
late to be prevent its further deployment – see Goddard. The privileged material
had already been deployed because of the Chan e-mail referred to above, so the
defendants are too late. Since this email was part of the documentation at the trial,
and should be taken to have been read by the trial judge (even though no one says
that it played any material part in the trial), the matter has already been given a
form of publicity which means it has been deployed, so it is too late to prevent
evidence of other disclosures of the same sort of material. Related to this is a
laches point. He says that the fact that Mr Turner had made disclosures of the
advice given would have been apparent to the Defendants on disclosure in the
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main action, which took place on 24th August 2001 when the defendants would
have seen the Chan e-mail. Its wording, it will be remembered, contained the
following paragraph.
"The solution promoted to you by AON and their advisors is that a Collections Account
Agreement [sic] in the form of a trust will attain this and that therefore they will have
demonstrated the robustness required of them. You are now seeking counsels advice on
the proposed trust."
This, says Mr Watson, should have alerted the Defendants to the fact that the Claimants
had found out that legal advice had been obtained on the Defendants proposed
transactions, and I infer that Mr Watson would say that they should have inferred that Mr
Turner was the source of this information. They should therefore have inferred at that
stage that privilege information had been crossing the divide; and since about two years
elapsed before the Defendants took any point on the alleged wrongful disclosure of
privileged information, it was by then too late for them to do so. Mr Monson's response
to this is that in the context of the claim made at the trial, when there was no suggestion
that a claim of infringement of copyright was being made as early as the end of February,
this passage had no great significance. He also said that the oral evidence of Mr Borrill at
the trial as to the infringement of copyright contained no suggestion that the relevant date
was being put as early as this. Since the email did not actually figure at the trial, and even
though it was in trial bundles, that did not mean that the whole question of the legal
advice given at the time had been sufficiently aired in public so as to amount to
deployment of the material and so as to make it wrong to restrain its further being aired
now. Since the point now in issue was not then in play, it is not surprising that the
significance of this email passage was overlooked, and the fact that it was overlooked
should now not be held against the Defendants now that the focus of the case had shifted,
or a little more precisely now that the case had acquired a second point of focus to which
it had become relevant. In my view Mr Monson is right. I do not think that this single
sentence, in the circumstances, amounts to deployment of the other material. It does not
amount to an airing of the other privileged material, so it does not give it a relevant
degree of publicity to mean that the defendants are now too late. So far as laches is
concerned, in the light of the absence of any significance of that piece of evidence at the
trial, and in the light of the fact that the pre-1st March infringement claim only came after
the trial, I think it would be unfair on the Defendants to say that they are too late because
the material has been deployed, and that in general laches terms they should have taken
the point (so far as they have one) any earlier than they did.
35. My conclusion on this point is that, if there is Level 3 material relating to privileged
matter, then there are no factors of any real weight which would lead me to take anything
other than the ordinary course which is to exclude such matter. I therefore have to go on
to consider how much of the material falls into that category. In this context, I shall take
the various passages which the Defendants say infringe their privilege in turn. Where I
come to the conclusion that a matter is revealed in breach of privilege, I will not actually
set out the material.
i. Borrill Fourth Witness Statement paragraph 25
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Two sentences are sought to be excised in order, in effect to prevent Mr
Borrill giving indirect evidence of material passed to him in breach of
privilege and in breach of confidence. The first sentence refers to legal
advice, the firm from which it was obtained, (by inference and in its
context) the subject matter to which it related, and a very short expression
summarising the advice it given. The last of those elements is
objectionable; the first three are not. The sentence as it stands ought to be
struck out, but I can see no objection to a replacement sentence which
gives the first three elements and otherwise refers to the advice without
stating what it was. The second sentence describes how he had got the
advice ("this advice had been forwarded by LGH to Stuart Turner"). This
sentence is unobjectionable.
ii.

Borrill Fourth Witness Statement paragraph 26
The words objected to are words in which Mr Turner is recorded as having
passed on to Mr Borrill the view of the Manx lawyers as to the workability
of the Defendants' proposals. Again, this is material said to come from Mr
Turner; and again, it was imparted by the latter in breach of his duty of
confidence by way of infringing the Defendants' privilege. The words as
they stand ought to be struck out because the court ought not to receive
evidence of privileged matter obtained in this way.

iii.

Stuart Turner First Witness Statement paragraph 22
In this paragraph Mr Turner narrates part of the history of his dealings
with Mr Mian. The first sentence describes the instruction of the Manx
lawyers to advise on the Defendants' scheme structure. It is not
objectionable. The first half of the second sentence refers to the fact that
on 22nd February he saw the advice provided by those lawyers (Cains).
That, as it stands, again seems to me to be unobjectionable. It does not
reveal the contents of that advice. The second half of that sentence
contains a reference to a document referred to in the advice which it goes
on to describe it in a certain way. The third sentence contains a further
description of the document just referred to. There is no statement as to
what the advice actually was. The paragraph then goes on "I was asked by
AON to keep the Cains' advice confidential. I told Mr Mian on that day
that the advice did not really address my particular concerns and that I
would need to see a copy of [a particular document, just referred to] in
order to know whether it protected customers' money. He said that he
would have to clear this with AON and AON Legal, and that he would
have to delete the existing client names from the document; but subject to
that he agreed to provide a copy." The last sentences that I have quoted do
not disclose the advice, and this part of the evidence does not contravene
Mr Turner's obligation of confidentiality apart from the implicit crossreference back. They are unobjectionable, apart from that. The
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immediately preceding elements, which I have not yet dealt with, present a
little more difficulty. One could argue that where a third party, who is
within the privilege, merely mentions the fact that a privileged
communication refers to a given document is not an infringement of
privilege because it is not disclosing information which tends to indicate
what the advice was. However, I do not think that is right. The question is
whether a communication is privileged. To the extent that it is, production
or proof of it cannot be compelled or allowed. It is not appropriate to
dissect very small elements out of it and say that disclosure of small
elements is not an infringement of privilege. It is either privileged or not,
and if it is it is wrong to allow Mr Turner to give evidence of its content.
In any event, in relation to the references in this particular case, it could be
argued that what Mr Turner says might reveal what instructions were
given to the lawyers, and those instructions are as privileged as the advice.
Accordingly, I consider that Mr Turner is not entitled to refer to, and give
evidence of, the content of this advice so far as it contains a description of
a document referred to within it. Those parts of paragraph 22 will have to
be struck out. The remaining sentences will have to be modified so that
they do not cross-refer to a document referred to in privileged advice. He
would be entitled to give evidence that he asked for a copy of a document,
but not in such a way to suggest that the advice referred to it. I accept that
this tends to have an air of unreality or artificiality about it, but that is the
position at which one sometimes arrives when a witness is required to
skate delicately around the edge of privileged communications.
iv.

Turner First Witness Statement paragraph 23 – last sentence
In this sentence, Mr Turner refers to the fact of receiving further advice
from Cains via Mr Mian, and goes on to indicate something that it
mentions. The first part of that sentence is permissible; the second part is
not because it reveals an element of a privileged communications.

v.

Turner First Witness Statement paragraph 25
This contains a statement which is quite clearly a Level 2 Statement. Mr
Monson does not pursue the excision of this sentence, and in any event I
would not have required its removal.

vi.

Chan Second Witness Statement paragraph 5

This paragraph seeks to give evidence of a conversation that he had with Mr Turner
during the negotiations. The objected to part reads:
"However, he [i.e. Mr Turner] told me on the phone that AON and their advisors, Cains,
had nonetheless demonstrated that their scheme was sufficiently robust for the purposes
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of Powerhouse, by describing how their collections account agreement would ring fence
customer monies in the scheme."
I am not prepared to order the excision of this part of the witness statement. It would be
unobjectionable without the words "and their advisors, Cains", but it would also have a
slight air of falsity about it if Mr Turner in fact referred to them. I do not consider that a
reference such as that contravenes privilege in any particular communication by revealing
its content.

36. Next I have to deal with Mr Monson's claim that I should order the redaction of certain
parts of two documents emanating from Powerhouse. The first is a memo from Mr
Turner to Mr Broomfield and Mr Stanley, two of his colleagues in Powerhouse. It refers
to the competing bids, and compares various aspects of them. Under the heading "AON"
it contains first an innocuous sentence stating that the concern that Powerhouse had was
to ring fence service fees and that that concern has yet to be satisfactorily resolved. There
is then a sentence which states what the "initial indications" from Cains are. That
sentence seems to summarise the advice of that firm, and as such it contains a reference
to privileged information and ought to be redacted. The second sentence is equivocal in
that it refers to a suggestion which might or might not have been contained in Cains
advice. Mr Monson tells me on instructions that he and Mr de Frietas have checked
whether or not it does reflect advice, and he tells me that it does. On that footing, it falls
to be redacted as does the first sentence. The document then goes on, in a separate
paragraph, to state as follows:
"We need to take into account that no precedent (as at the date of this memo) has been set
in law, and therefore no proof exists to prove that the trust solution presented to
Powerhouse by AON would have any legal weight. It would seem only wise to secure
further independent legal advice."
37. I do not see how a case can be made for excising this material and in the end Mr Monson
did not press for the redaction.
38. The second Powerhouse document is an undated document which was generated
internally so that someone could consider the various proposals that were before it. On
page 2, under the heading "The Issue" it contains wording that is identical to that which I
have just considered. That wording should be treated similarly. There is one additional
sentence under the heading "The Question", and it reads as follows:
"Powerhouse have read the Cains response (attached) with some interest but are
concerned that they seem to have "skated around" the core issue for Powerhouse."
The Cains response referred to is not disclosed. This sentence is objected to, but I cannot
really see why. It certainly does not contain any evidence of what the Cains advice was.
There is nothing objectionable about it.
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39. The last document is the Chan email that I have referred to above. I am not prepared to
order the excision of this part of the evidence. It is no more objectionable than paragraph
5 of his witness statement, which I have already declined to excise.
40. Next I turn to the particulars of claim in the enquiry. Mr Monson says I should strike out
certain allegations made in the Particulars of Claim because they were only able to be
made because of unauthorised disclosure by Mr Turner. In effect, he invites me to take
the same approach in relation to this statement of case as the Court of Appeal took to the
relevant pleading in the Goddard case. Some of the objected to parts correspond to parts
of witness statements which I have allowed to stand in that they refer merely to the
receipt and transmission of legal advice. However, two sentences go further and refer to
the content of legal advice, in a similar manner to parts of Mr Turner's witness statement
which I have ordered should be excised. I was at first tempted to accede to Mr Monson's
application to strike out at least those limited parts. However, I have decided I should not
do so. Now that the position as to admissible evidence has (I hope) become clearer as a
result of this judgment, Mr Watson may well wish to reconsider how he is going to make
his case, since part of his submissions to me involve assertions that he could get to where
he wanted through different routes in any event. If he is right about that then he may wish
to consider re-pleading. I do not think it is necessary, in that context, for me to start
striking out parts of the existing statement of case. If Mr Watson has no other way of
getting to where he wants apart from relying on evidence that I have required to be
removed, then he will not be able to make good the allegations in the Particulars of
Claim. No harm is done by leaving them in. If he thinks he can get there through another
route, then he should be at liberty to do so. It may be that in fact he may wish to
reconsider how he puts his case and remove or amend certain parts of the present claim.
That is obviously a matter for him. At the moment I think the most sensible course is to
leave the particulars of claim where they are.
Apollo Transaction
41. In his judgment on the trial of liability, Judge Weeks Q.C. observed:
"I suspect that in the morass of documents the parties may have lost sight of their
commercial interests and the purpose of litigation".

42. In some ways I cannot help sharing that view in relation to this section of the application
before me. I find it difficult to see that the events to which I now have to refer can give
rise to any particular material claim, and I cannot help thinking that what I shall call the
Apollo claim is a storm in a teacup, and Mr Watson at one stage was disposed to accept
that that was an accurate description of at least part of the dispute in relation to this
matter. However, it is a matter which is raised in the enquiry as to damages, and there has
been no attempt to strike it out on the basis that it is frivolous or otherwise that it should
not be dealt with, so I am forced to deal with it.
43. In 1999 the AON Group entered into a warranty support scheme with a concern that can
be described as Apollo. It is common ground that this scheme was not a trust-based
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scheme so documents of the nature of the CAA played no part in it in its final form.
Furthermore, there is no suggestion that the Claimants were in competition with the
Defendants for that scheme, so there is no suggestion that they have suffered direct
financial loss because the Defendants got the contract. However, the allegation is that in
the course of considering the Apollo transaction, consideration was given at some stage
to a trust-based scheme to which the CAA would have been appropriate, and that in that
context there was some copying of the Scottish Power CAA or otherwise some
infringement of the claimants' rights in respect to it. There is evidence for supposing that
the CAA was considered in the context of the Apollo scheme, because the infringing
copy forwarded to Powerhouse had originally been saved on the Defendants' computer
systems under a file name whose path included something which appears to be a
directory designated to "Apollo 2000". The case of the claimants, as described to me by
Mr Watson, was that if there was some copying in this context, even if (as seems clearly
to be the case) the copies were in no way deployed in the actual Apollo Scheme, the
Defendants are liable to pay a payment in the nature of a royalty. They therefore seek
disclosure of all drafts of the CAA prepared for the purpose of the Apollo transactions,
and they also seek all memoranda and similar notes referring to any such documents.
44. The disclosure sought by the Claimants is in terms as follows:
"All drafts of the collections account agreement or equivalent agreement (in both
electronic and hard copy form) which have been prepared, used or intended to be used by
the Defendants or any of them for the purposes of putting into effect the warranty scheme
for:
[Apollo];
Any other Retailer
All memoranda, attendance notes, board minutes and correspondence (including emails)
which refer to any document referred to in [the preceding paragraph] (including internal
documents prepared by the Defendants' and documents passing between any two or more
the Defendants)."
45. Mr Monson accepted that his clients were under an obligation to disclose documents
relating to the use of the CAA in Apollo but said that they have already been disclosed
(and the Claimants have been given copies,) apart from such privileged documents as
may exist. I should say at this stage that in case there is any daylight between Mr
Monson's concession and formulation of the category of documents sought by the
Claimants, I would make an order in those terms, but I do not think that there would be
much debate about that. The debate in this area centred around the question of privilege.
Paragraph 17 of the particulars of claim in the enquiry states that:
"It is to be inferred from [certain pleaded material] that the first and/or second Defendant
also copied the CAA for the purpose of sending it and/or sent it to Apollo 2000."
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46. It does not appear that a copy of any document specifically created at this stage has been
disclosed, whether as a document that the defendants have in their possession or as a
document which they once had. Mr Watson seeks to make a case that CAA must at some
stage have been copied for the purpose of considering whether or not to deploy it in a
scheme for Apollo, even if it never was so used, and even if a copy was never sent to
Apollo, and the suggestion is that such a document was, or may have been, sent to the
defendants solicitors. The debate before me was principally about privilege. Various
documents were debated, each of them hypothetical - they were hypothetical because the
Defendants deliberately said nothing about the existence or non-existence of such
documents because if they had then they would or might be admitting that which they
claim they were entitled to decline to admit (because of privilege), and I suspect they
were also concerned about waiver of privilege. Those documents were as follows:
i. Copies of the CAA prepared for the purposes of being submitted to
solicitors for their consideration.
ii. Any amended CAA arising as a result of work by the solicitors.
iii. Versions of the CAA thus amended and put back in the hands of the
Defendants or any of them.
47. Mr Watson's final position in argument was that such documents could not be privileged.
Those described under (i) would simply be copies of an unprivileged document, and
would not be privileged because of the Three Rivers case. Next he said that documents in
category (ii) would not be privileged because once the to-ing and fro-ing on advice had
been concluded it no longer formed part of the advice. So far as the drafts back in the
hands of the clients were concerned (category (iii), then they were not privileged either
because they fell within category (ii) or because the disclosure of a later draft to
Powerhouse waived privilege in the predecessor draft on which it was apparently based.
As an alternative line of attack in relation to this alleged batch of infringements, Mr
Watson also relied on the principle that "advice sought or given for the purpose of
effecting iniquity is not privileged" Barclays Bank Plc –v- Eustice [1995] 1 WLR 1238 at
1249b. The iniquity relied on by him was giving a lawyer a draft, in respect of which
copyright existed, for the lawyer to improve.
48. I think that it is appropriate to deal with this part of the case shortly. It is tempting to take
the view that since it was not clearly proved that there were any documents which are
worth debating (because of the position taken by Mr Monson) I should not deal with this
at all. However, it has been a matter of some dispute between the parties, and I think that
it would be useful and proper for me to make some rulings for the guidance of the parties,
and in particular for the guidance of the defendants who can be seen to have taken a line
in relation to privilege that was not justified (see their insistence on redacting level 1 and
level 2 references, above). However, I shall not deal with the point at great length
because I think that the answers are relatively straightforward and, because I find it very
hard to believe that any significant amount of damages can turn on them. I consider the
legal position to be as follows:
a. Any copy of the CAA which was created with a view to its being submitted to
solicitors for advice does not, despite its purpose, attract privilege. That this is
clearly the case appears from Dubai Bank Limited v Galadari [1990] Ch 1980.
This principle was recently applied and approved in Sumitomo Corporation v
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Credit Lyonnais Rouse Limited [2002] 1 WLR 479. Any such copy ought
therefore to be disclosed and produced.
b. Any version produced by the solicitor in draft for the purpose of carrying out his
function of giving legal advice to a client would, in my view, be privileged. Such
drafts, until communicated, are not communications, but it is quite apparent from
paragraph 29 of the judgment of Longmore L.J. in the Three Rivers case that that
judge considered that solicitors' drafts are privileged – "all documents passing
between the BIU and Freshfield are privileged as, indeed, are Freshfields' own
drafts and memoranda." (my emphasis).
c. Drafts passed back to the clients, on the assumption that they were part and parcel
of legal advice, are again privileged. I do not understand on what principle it can
be said that privilege in those drafts is waived when a yet further draft, which is
derived from them, is disclosed in circumstances such that that later draft is not
privileged. Mr Watson advanced no authority in support of his proposition that
privilege was waived, and I hold that it was not.
d. There is no evidential basis upon which the iniquity principle can be invoked in
this case. While I accept Mr Watson's submission that dishonesty as such is not
necessary in order to invoke the principle, and reject Mr Monson's submission
that it is, there is no evidence on which I can find that the Defendants were guilty
of any conduct which even comes close to the level of iniquity which is required
in order to bar the privilege that would otherwise cloak the communications
between solicitor and client. Since there is no evidence at all that solicitors were
involved, but merely supposition, that is not surprising. However, even if one
were minded to suppose that solicitors were instructed, there is nothing in this
case to suggest that the Defendants were anything other than innocent in what
they did. Indeed, in the trial on liability HH Judge Weeks Q.C. expressly rejected
a finding that the later breach of copyright was flagrant. He had that issue before
him in the context of an assertion that the Powerhouse breach was flagrant within
the meaning of Section 97 (2) of the Copyright, Design and Patents Act 1988. He
held that it was not. In that instance the person who authorised the release to
Powerhouse (Mr Witt) could be identified, as could the circumstances in which it
happened. He is said to have been honest and mistaken in believing that he was
entitled to release it. I have not been given evidence to suggest that any other
servant or officer of the Defendants held any more iniquitous view. I therefore
reject the submission that the iniquity principle operated so as to deprive the
Defendants of any privilege which might have arisen in respect of the putative
instructions to solicitors.
Issues Relating to Statements of Case
49. The applications before me include an application that the Defendants be ordered to
provide some further information in relation to their pleaded case. However, it was
agreed that I need not deal with that, and accordingly I do not do so. There is also an
application by the Claimants to amend their particulars of claim in the enquiry. That was
resisted on the grounds that those amendments introduced some inconsistencies. I believe
that most of those points, if not all of them, were ironed out, but the fate of this
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application was, so far as I can see, a little lost in the detailed debate on the other, more
substantial, issues that arose before me. As I understand it, at present there is no longer
any opposition to these amendments, and if that is right then I shall allow them so far as I
need to do so. If I am wrong about that, then I shall entertain such debate as may be
necessary in order to resolve outstanding points.
One Relevance Point
50. The documents produced by the Defendants in respect of which redactions in whole or in
part were made were comprised in a further list produced by the Defendants. There were
15 of them. It has not been necessary for me to describe those documents in detail in this
judgment.; I have described their nature in general terms. One special point arises in
relation to the 15th document, which is the last chronological document. It is described as
a "copy letter from the first Defendant to Powerhouse Retail Limited" dated 10th April
2000. this is after the date when the effective deal was done between Powerhouse and the
claimants, and therefore after the second price reduction which underpins the claim for
damages. The Defendants objected to the production of the whole of this document – it
was not a question of merely redacting part – and the original basis of objection was
privilege. During the course of the hearing, Mr Monson told me that on further reflection
this document was irrelevant as well, since it did not go to the issues in the inquiry, and
he sought to resist inspection on that ground too. The parties agreed that rather than have
an extended debate, or even a short debate, on the appropriate course to be adopted in
those changed circumstances, the convenient course would be for me to look at the
document and express my view as to whether it was indeed irrelevant and need not be
produced. Mr Watson in terms agreed to that course. I have looked at that document and
read it carefully. Having done so, I am satisfied that Mr Monson is right – while related
to the overall situation, it is of no relevance (in the disclosure sense) to the issues to be
debated in the enquiry. I also record that it does contain privileged material, though in my
view (which does not matter for these purposes in the light of my conclusion on
relevance) only part of the content is privileged. I therefore will make no disclosure order
in relation to that document.
Judicial inspection of other documents
51. I should also record one further thing in relation to the disputed documents. The debate as
to what redactions should be made to witness statements and the documents emanating
from Powerhouse took place with the benefit of both parties and my knowing what words
in question were. That was not the case in respect of the documents which the Defendants
have themselves redacted. It was at one stage suggested that I should look at all those
documents (including document 15 to which I have referred) so that I could express a
view as to whether they were or were not in fact privileged. That suggestion was not
actively pursued, and the debate took place with only the Defendants knowing what was
in the allegedly privileged material, as is common in these situations. Nevertheless during
the course of the hearing, I was provided with a bundle which had unredacted versions of
all those documents. The provisional view which I reached was that it would not be
necessary for me to consider the content of those documents if I were able to lay down,
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with sufficient clarify, the principles with which should be applied in deciding whether
those documents were privileged. Having come to the conclusions which I have set out in
this judgment, I maintain that view. The parties agreed that I should retain the unredacted
bundle in my possession whilst writing this judgment, so that if I thought it necessary or
useful to refer to it I should be at liberty to do so. The position is that I consider that I
have been able to lay down sufficient principles to enable Mr Monson and his instructing
solicitors to do their job of ascertaining which parts of the relevant documents are
privileged, and it is neither necessary nor appropriate for me to substitute my judgment
for theirs in the circumstances now obtaining. Accordingly, with the exception of
document 15 which I have referred to above, I have not looked at any of those
documents.
The Requirement for a New List
52. The Claimants have applied for an order that the Defendants should provide a further list
of documents relevant to the inquiry. The Defendants have resisted this suggestion on the
basis that there are no additional documents requiring disclosure beyond those that they
have specifically listed for the purposes of the privilege claim, and beyond those which
were already comprised within a list, or lists in the context of the trial on liability. Mr
Watson countered this by saying it was still appropriate that a proper list should be
supplied, not least because the Defendants ought to particularise what searches they have
made. I am quite clear that the Defendants ought to provide a list. At the end of the trial
on liability, HH Judge Weeks Q.C made an order providing for the enquiry, and
paragraph 9 of that Order provides for the parties to give standard disclosure by a date in
May 2003. Standard disclosure requires for the production of a list. I cannot see why the
Defendants should not provide one, even if all it did was to relist documents already
supplied, or even annex the old list. At the same time they could and should have given
such statements as to searches made as were appropriate in the circumstances. That
would have been very much easier and more cost effective than bringing the matter
before me (albeit that the time in debate was short), and it and might well have done
something to allay the suspicion that the Claimants clearly feel in relation to this matter.
Declining to supply a list is only likely to fuel suspicion, not to allay it. Of course, were it
the case that a further list were not being provided because the Defendants did not wish to
say something that would have to be said in connection with such a list (as to which there
is no evidence) then that would be all the more reason for their providing one; if it is not
the case then dealing with the situation would be extremely simple. Either way, the
Defendants should provide the list sought by the Claimants.
Conclusions
53. I shall therefore make such orders as are appropriate in the light of the findings I have
made in this judgment. The parties will doubtless want to consider that point and decide
what is technically the best way of going about the matter. In the case of any dispute, I
shall rule further.

Case 1:15-cv-07433-RWS Document 57-3 Filed 03/14/16 Page 1 of 39

EXHIBIT 3

Case 1:15-cv-07433-RWS Document 57-3 Filed 03/14/16 Page 2 of 39

258

West London Pipeline v Total UK

[2008] 2 CLC

West London Pipeline and Storage Ltd & Anor v Total UK Ltd &
Ors.

A

[2008] EWHC 1729 (Comm)

Queen’s Bench Division (Commercial Court).
Beatson J.
Judgment delivered 22 July 2008.

B

Specific disclosure – Litigation privilege – Cross-examination – When court
could go behind affidavit of documents – Third party sought specific disclosure
of documents – Litigation privilege claimed – Material sought gathered in course
of investigations into incident – Dominant purpose of investigations so that
solicitors could provide legal advice in connection with expected proceedings
– Implied statutory duty to investigate but no duty to report – Affidavits did
not enable court to conclude that claim for privilege established – Maker of
affidavits required to swear further affidavit dealing with matters on which
earlier affidavits not satisfactory – Not appropriate to order cross-examination
– Civil Procedure Rules 1998, r. 32.7 – Control of Major Hazard Regulations
1999.
This was an application by the third party (TAV) for specific disclosure of
documents over which the defendants had asserted litigation privilege.
The proceedings arose out of the explosion and fire at the Buncefield
Oil Terminal in Hertfordshire in December 2005. The fire engulfed a large
proportion of the terminal’s site and caused injuries to individuals and very
significant damage to properties in the area. Negligence had been admitted.
There was to be a trial of preliminary issues to determine, among other things,
who was the operator of the site for the purposes of the Control of Major Hazard
Regulations 1999 (‘the COMAH Regulations’), which applied to the site, and
who was responsible for the negligence and thus liable for the consequences of
the incident. Those issues involved determining whether the relevant persons
working at the terminal were ‘embedded’ into Hertfordshire Oil Storage Ltd
(HOSL) so that HOSL alone would be vicariously liable for any negligence on the
part of those persons. HOSL was a joint venture between Total and Chevron.
TAV was the engineering company which designed and manufactured the
high level switch which was fitted to Tank 912 from which the fuel spilled. The
material TAV sought from the Total defendants and from HOSL was factual
material gathered by them in the course of their investigations into the incident.
It included interviews conducted, the outcome of the investigations the operator
of the site undertook as part of the safety management system it was required to
have by the COMAH Regulations, and the reports of the accident investigation
teams set up by Total and HOSL. The Total defendants and HOSL resisted the
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applications on the ground that the investigations fell within the rule in Waugh
v British Railways Board [1980] AC 521 and were covered by litigation privilege.
Their evidence was that it was expected that civil and criminal proceedings might
be brought against them and that the dominant purpose of the investigations
was to identify the causes of the explosion so that their solicitors could provide
legal advice in connection with the expected proceedings. They argued that
the dominant purpose of the accident investigations was to obtain factual
information so that the lawyers could provide advice about the contemplated
proceedings, and that there was no jurisdiction to go behind an affidavit as to
disclosure, including one claiming privilege, by ordering cross-examination.
Held, ruling accordingly:
1. Where a report was prepared pursuant to a statutory obligation the purposes
of the instigator of the report were irrelevant. There should be no difference in
principle where the obligation was a regulatory rather than a statutory obligation.
However, the Total defendants’ claim for privilege could not be rejected on the
ground that the Total accident investigation reports and communications were
produced pursuant to Total’s regulatory duties under the COMAH Regulations:
while there might be an implied duty under the regulations to investigate, there
was no duty to report; more fundamentally, it had not been established that Total
was the operator of the site for the purpose of the COMAH Regulations. That
would be a major issue at the trial. (Lonrho plc v Fayed (No. 3) (The Times, 24
June 1993) and Re Barings plc [1998] 1 All ER 673 considered.)
2. There were a number of respects in which the Total defendants’ affidavits
were not satisfactory. They did not enable the court to conclude that the claim
for privilege had been established. They exhibited no documents in support of
what was said as to the purpose of establishing the Total accident investigation.
However, in the light of the statement that the dominant purpose in setting up
the investigation was to prepare for contemplated legal proceedings, it would
not be appropriate to order inspection of the documents on the ground that the
defendants had not satisfied the burden of proof. The affidavits did not disclose
all that they ought to disclose. A further affidavit should be sworn to deal with
the matters which the earlier affidavits did not cover or on which they were
unsatisfactory. (Birmingham & Midland Motor Omnibus Co Ltd v London &
North Western Railway Co [1913] 3 KB 850, Ankin v London & North Eastern
Railway Co [1930] 1 KB 527 and National Westminster Bank plc v Rabobank
Nederland [2006] EWHC 2332 (Comm) considered.)
3. On the assumption that there was jurisdiction to order cross-examination in
this context, this was not an appropriate case for doing so.
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G Pollock QC and C Blanchard (instructed by Halliwells) for the third party/
applicant.
Lord Grabiner QC and A Maclean (instructed by Davies Arnold Cooper) for the
first and second defendants/respondents.

B

P Edey (instructed by Edwards Angel) for the third defendant/respondent.
JUDGMENT
Beatson J: Introduction
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1. The principle issue in the applications before me is whether the court can go
behind an affidavit sworn by a person claiming litigation privilege, and, if so, in
what circumstances and by what means. The proceedings in which the applications
have been made arise out of the explosion and fire at the Buncefield Oil Terminal
in Hertfordshire on 11 December 2005. The fire engulfed a large proportion of the
terminal’s site and caused injuries to individuals and very significant damage to
properties in the area. Several hundred million pounds are claimed. There is to be
a trial of preliminary issues before David Steel J in October 2008. Negligence has
been admitted. The principal issues now are between the defendants, Total UK Ltd,
Total Downstream UK plc (the ‘Total defendants’) and Hertfordshire Oil Storage Ltd
(‘HOSL’).
2. The principal issues include: who was the operator of the site on December 11
for the purposes of the Control of Major Hazard Regulations 1999 (the ‘COMAH
Regulations’), which applied to the site, and who was responsible for the negligence
and thus liable for the consequences of the incident. These issues involve determining
whether the relevant people working at the terminal were ‘embedded’ into HOSL
so that HOSL alone would be vicariously liable for any negligence on the part of
those people. HOSL is a joint venture between Total and Chevron. If HOSL alone is
responsible for the incident, the joint venture arrangements may mean that 40% of the
financial consequences will ultimately be borne by Chevron.
3. TAV Engineering Ltd (‘TAV’) is the engineering company which designed and
manufactured the high level switch which was fitted to Tank 912 from which the fuel
spilled. It is the third party in this action. In application notices dated 22 May and 17
June 2008 it seeks specific disclosure of documents over which the Total defendants
and HOSL have asserted litigation privilege. TAV also applied to cross-examine Mr
Malcolm Jones, the Managing Director of Total UK Ltd, and Mr Richard Jones, a
director of HOSL, who served affidavits in opposition to the applications, although no
application notice supported by evidence was issued as required by CPR 32.7. During
the course of the hearing the applications concerning HOSL were abandoned. TAV
was right to do so. For reasons I give at the end of this judgment, those applications
were unsustainable.
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4. The material TAV seeks from the Total defendants and sought from HOSL is
factual material gathered by them in the course of their investigations into the incident.
It includes interviews conducted, the outcome of the investigations the operator of the
site undertook as part of the safety management system it was required to have by
the COMAH Regulations, and the reports of the accident investigation teams set up
by Total and HOSL. The Total defendants and HOSL resist the applications on the
ground that the investigations fall within the rule in Waugh v British Railways Board
[1980] AC 521 and are covered by litigation privilege. In affidavits sworn on their
behalf it is stated that it was anticipated that civil and criminal proceedings would
be brought against them and that the dominant purpose of the investigations was to
identify the causes of the explosion so that their solicitors could provide legal advice
in connection with the anticipated proceedings.
5. The Total defendants have also brought Part 20 proceedings against Chevron
and Motherwell Control Systems (‘MCS’) who installed a computer controlled
automatic tank gauging system and was responsible for maintaining that and the
alarm system. The claim against TAV is for an indemnity or contribution on the basis
that TAV was negligent in the design, manufacture and supply of the switch that
failed to operate, a failure which caused or contributed to the incident. The switch
manufactured by TAV was fitted by MCS. It was designed to be triggered when the
fuel rose to a predetermined distance from the tank top. When it was triggered, an
alarm would sound in the control room and the flow of oil into the tank would cease.
TAV has claimed an indemnity or contribution from MCS in the event that it is held
liable to pay Total anything.

A

B

C

D

E

The evidence
6. The evidence before me consists of three witness statements by Mr Robert
Campbell, a partner in Halliwells LLP solicitors, on behalf of TAV, respectively dated
22 May and 17 and 19 June 2008, affidavits by Malcolm Jones, on behalf of the Total
defendants, sworn on 27 June and 7 July 2008, and affidavits on behalf of HOSL
by David Young, the partner in Eversheds LLP who attended the board meetings of
HOSL on 5 and 12 January 2006, and Richard Jones, both sworn on 30 June 2008. I
leave aside the vital question of the purpose for which the investigations were set up,
and summarise the non-contentious evidence in a broadly chronological way.
7. At midday on 12 December 2005, the day after the incident, Davies Arnold
Cooper gave legal advice to Total’s lawyers in Paris. This was forwarded to Total UK
soon afterwards and, on the same day the Total Accident Inspection Team (the ‘Total
AIT’) was set up. Its members were; Steve Ollerhead, then the Logistics Coordinator
of Marketing Europe for Total France, Jon Cook, Total’s Safety Environmental and
Quality Manager, John Donald, a Process Safety Expert, and Russell Poynter, Total
UK’s Head of Legal and HSEQ. The Total AIT was supported by a back office team
which included individuals from Total’s Paris headquarters. By then representatives
© DSP Publishing Ltd
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of the Health and Safety Executive and the Environmental Agency were on the site
and had taken control of it and all computer files and paperwork on the site. A notice
dated 12 December and headed ‘Buncefield update for colleagues’ was posted on
Total’s intranet in the name of Malcolm Jones.
8. Mr Ollerhead’s accident investigation progress report for 11–18 December,
dated 18 December, states that on 12 December Messrs Chamoux, Sebbane, Gabillet,
Jegousse, and Blanckaert arrived from Paris and that Mr Poynter and another Total
representative interviewed the two staff present at the time of the incident and the
manager of the Buncefield terminal. Mr. Gabillet was at that time the Department
Head of HSEQ Logistics Marketing for France.
9. The entry in the progress report for 13 December refers to a list of questions of
a general nature developed by Mr. Gabillet for the Executive Overview Group. It also
states that it was agreed on that day that all email communication should be channelled
through Mr Ollerhead to ensure confidentiality and that there was a meeting with the
Health and Safety Executive on site to discuss how the HSE investigation would
proceed and to discuss eventual handover of the site to Total.
10. A notice dated 14 December posted on Total UK’s intranet over Malcolm
Jones’s name and headed, ‘Total UK Investigation Team’ states that Malcolm Jones
had appointed a Total UK team to investigate the incident.

E

F

G

11. Mr Ollerhead’s accident investigation progress report records that on Thursday
15 December ‘the AIUK team met to discuss the terms of reference of the AI (see
separate note)’.
12. HOSL’s Board met on 16 December and resolved to appoint lawyers to conduct
the defence of any criminal proceedings and to advise the Board whether the company
needed to carry out its own investigation into the incident.
13. A document dated 18 December by Mr Ollerhead, and headed ‘Confidential
and Legally Privileged’ deals with the organisation and objectives of the Total AIT.
Its introduction states:
‘It is of course vitally important that the accident investigation is carried out as
effectively and quickly as possible in order to learn the lessons from this incident
and to implement whatever actions are deemed necessary at other terminals.’

H

14. This document lists and describes the members of the team and the back office
team. There is an organogram with the Total UK accident investigation team in the
middle and lines above it to Total Paris and to Total UK’s Managing Director, Mr
Malcolm Jones. There is a line below the Total AIT to the back office team, to Total
UK and HOSL personnel as necessary (and through them to the Health and Safety
Executive and the Environmental Agency), to consultants if required, and to Chevron[2008] 2 CLC 258
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Texaco personnel. There was a query with regard to Chevron-Texaco whose role had
not then been agreed. There is also a line to Mr Coull of Total UK HSE on whose
HSE expertise Mr Poynter is stated to have relied heavily.
15. Under the heading ‘terms of reference’, the document states that Total UK’s
investigation would take place in parallel with the HSE investigation and that
experience from earlier investigations suggested that the HSE would probably not be
interested in Total’s investigation and their main interest in Total at that stage was to be
confident that they were cooperating fully. The proposed deliverables include ‘make
recommendations for measures to be put in place to prevent a recurrence’, ‘reappraise
existing risk assessments’ and ‘satisfy legal reporting and recording duties’. It is also
stated that, ‘due to the urgent need to learn lessons and to make recommendations it
is suggested that a preliminary report is published by Friday 23 December’.
16. A memorandum from Mr Ollerhead dated 19 December 2005 was sent to a
number of people in Total, including Mr Malcolm Jones, Mr Poynter, and others
from locations in the UK, France and Belgium. It states inter alia that the Buncefield
explosion had many similarities to an explosion which occurred at Saint Herblain
near Nantes and recommends that the ‘back office’ team in Paris look into the lessons
learned from that incident ‘and what we know so far of the incident at Buncefield
to come up with proposals for a ‘SAFETY/FLASH’ report for rapid implementation
in order to minimise the risk of this type of explosion happening again’. This
memorandum is headed ‘Confidential and legally privileged’ and Mr Ollerhead states
that recipients should ensure that any replies by email also have this heading. On 19
December Russell Poynter emailed Barbara Dyer at Chevron, stating inter alia that
‘the TOTAL investigation team will be required by its parent to continue with its
work’.
17. On 20 December 2005 the Health and Safety Commission exercised its power to
require the Health and Safety Executive and the Environmental Agency to investigate
the incident. The Buncefield Major Incident Investigation Board (‘BMIIB’) was set
up under the chairmanship of Lord Newton of Braintree and is doing so. Its terms
of reference include; a thorough investigation of the incident, establishing causation
including root causes, identification of information requiring immediate action and
recommendations for future action to ensure management of major incident risk
sites governed by the COMAH regulations. The terms of reference envisage that the
BMIIB’s report for the HSE and the EA would, subject to legal considerations, be
made public. The BMIIB has produced progress reports in February, April and May
2006 and an ‘initial report’ in July 2006. The health and safety investigations after
the incident suggest that the TAV switch fitted to Tank 912 did not have the padlock
used to hold the check lever in its normal operational position in place and that the
check lever had either fallen or been left considerably below its proper operational
position.

© DSP Publishing Ltd

[2008] 2 CLC 258

A

B

C

D

E

F

G

H

Case 1:15-cv-07433-RWS Document 57-3 Filed 03/14/16 Page 9 of 39
QB

A

B

C

D

E

F

G

H

West London Pipeline v Total UK
(Beatson J)

265

18. On 21 December DLA Piper Rudnick Gray Cary LLP met Total’s in-house
legal team and were instructed in relation to possible criminal proceedings against
Total.
19. On 22 December HOSL’s Board authorised its Company Secretary and inhouse lawyer to seek advice from solicitors as to whether it should carry out its
own investigation. Following receipt of such advice, on 5 January 2006 HOSL’s
Board resolved to set up a separate HOSL accident investigation team. The team
was approved at a Board meeting on 12 January and it reported to the Board through
HOSL’s solicitors, Eversheds.
20. The material before the court includes a number of other documents published
by Total UK Ltd. There are a number of versions of Total UK Ltd’s Incident Reporting
and Investigation Application Guide (‘the Guide’), dated between January 2004 and
February 2006, but there are no material differences between them. The cover of the
Guide states ‘this Application Guide provides a mandatory system for the reporting
and investigation of all incidents and near misses throughout Total UK Ltd’.
21. In the section on its scope, it is stated that the Guide applies throughout all
of the various operating areas of the company and that all significant incidents or
near misses involving Total UK’s staff or contract staff that occur on Total premises,
or while working for Total, must be reported. It is also stated that the guide covers
investigation and that the investigation’s purpose is to examine the events leading up
to the incident, during the incident and the final outcome. This, it is stated ‘will aid the
discovery of root causes from which remedial action plans can be developed’.
22. The Guide states there is provision for the electronic recording of incident
reports and investigations and the downloading of such material onto a database
system. The information held on the database includes relevant data concerning the
incident to allow prompt reporting to line management, the insurance department,
the HSEQ department and the relevant authorities. It includes a calculation of the
loss potential to determine the level of investigation required, and a description of
any immediate actions that have been taken to rectify the situation and to prevent the
incident from occurring again. The ‘investigation and review’ section of the database
contains information about the investigation taken to identify the immediate and root
causes of the incident and an action plan to address them. It also refers to a review
of high potential incidents by senior management to ensure that all necessary steps
have been taken to prevent the incident from happening again, and a final review
by the HSEQ department to ensure that the incident was appropriately reported and
investigated and that suitable corrective and preventive actions have been identified
and put in place.
23. In the case of incidents with a high potential there is a mandatory requirement
of a formal team SCTA (Systematic Causal Tree Analysis) investigation. The
Guide states that the categorisation of an incident as of ‘low’, ‘medium’, or ‘high’
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potential depends on the score achieved in matrices of potential severity factors and
probability of reoccurrence factors. Guidance is given as to the application of the
two matrices. Thus an incident that causes multiple fatalities, or major pollution
with sustained environmental consequences, or over £6 million loss is categorised
as catastrophic. To qualify as being of high potential a score of 8 or more has to
be achieved. Accordingly, an incident with ‘catastrophic’ potential severity but a
‘remote probability’ of reoccurrence would only qualify as of ‘medium’ potential.
The Guide requires an incident report to be completed within one working day, and
an investigation to be completed within 10 working days. It states that ‘any fire or
explosion’ should be reported on the database.
24. The major accident prevention policy, applicable to the Buncefield site, which
is headed ‘Totalfina Terminal: HOSL’ and ‘Totalfina Great Britain Ltd.’ states that
the company are committed to ‘evaluate and report our accidents and near misses’. It
also states that procedures, systems and processes have been put in place to manage
the integrity of the company’s activities. Paragraph 4 of the section concerned with
realising the policy states ‘we will report and investigate incidents and near misses
and follow up as necessary to improve our performance’. This document is signed
by Mr White, then Buncefield’s Terminal Manager, and Mr Ollerhead, then Total’s
Director of Logistics. It will be recalled that Mr Ollerhead was a member of the Total
Accident Investigation Team.
25. Element 5 of Total’s Loss Control Manual is headed ‘Accident Investigation’
This states:
‘There is a formal procedure HSEQ20, for investigating accidents or near misses.
This procedure is aimed at fact finding rather than fault finding, and seeks to
establish basic or root causes of any accident or incident in an effort to prevent
a reoccurrence.’
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26. HSEQ20 is Total’s Incident reporting and Investigation Application Guide
to which I have referred. The Loss Control Manual also states that in the case of
specified accidents or near-misses, including major fires and spillages:
‘A report must be completed and sent within one working day, with any necessary
immediate actions recorded. Where an investigation is required this must be
completed within ten working days, followed by a review meeting to ensure that
all required actions have either been implemented or programmed.’
27. An undated document entitled ‘Spillage Procedure EP03’ states that spillages
are considered ‘critical failures’ which are to be reported. The September 2005 job
specification for safety advisers at terminals includes responsibility for ensuring ‘that
all incidents are appropriately investigated within 10 working days and that copies are
sent to the relevant persons as defined in the Application Guide’.
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28. Total UK’s corporate social responsibility policy, authorised in May 2005,
contains a statement by Mr Malcolm Jones that ‘health and safety is a paramount
priority for the company’ and that it is committed to complying with legislation
appropriate to its activities to minimise the risk to health and safety at work to
all employees, contractors, customers, local communities, and general public. Its
environmental charter signed by Thiery Desmarest, its Chairman and CEO, also refers
to safety as a paramount priority, the formulation of relevant action plans and suitable
control procedures and ‘emergency facilities and procedures … in order to respond
effectively in the case of accidents’.
29. Total UK’s Environment and Social Responsibility Report 2006 contains an
introduction signed by Michel Contie, a senior vice president for Northern Europe.
The introduction states that Total continues ‘to put safety at the forefront of everything
we do and the company acts on near misses’. The introduction also states:
‘We are still analysing lessons learned from the December 2005 fire at the
Buncefield terminal operated by Hertfordshire Oil Storage Ltd (HOSL), in
which we are a 60% share holder. While still awaiting the findings of the official
enquiry, we are nonetheless working with the industry and the regulators to share
information and consider lessons learned.’
30. The Corporate Social Responsibility section of the report refers to safety
reporting and internal audits. The section on health and safety has a section entitled
‘Lessons from Buncefield’. This states:
‘Following the fire at Buncefield terminal in 2005, investigations have been
carried out by the Health and Safety Executive (HSE), the Environment Agency,
site operator Hertfordshire Oil Storage Ltd (HOSL) and Total. In parallel, a
task group comprising a number of working groups with both regulator and
industry representatives has very successfully brought together all the industry
stakeholders including unions to share learnings and recommend improvements
across the industry.
Although we still await the HSE’s final report and response, along with the rest
of the industry we have already taken many actions including assessments of
remotely operated shut off valves and tank alarms set points.’
31. An update notice about the Buncefield incident posted on Total UK’s intranet
on 10 February 2006 over Malcolm Jones’s name states inter alia ‘there are three
investigation teams currently working to ascertain the cause of the incident. One each
from the HSE, Total and HOSL’.
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The COMAH Regulations

A

32. These regulations impose obligations on the operator of the Buncefield site.
The COMAH Regulations define the operator of a site as ‘a person who is in control
of the operation of an establishment or installation’: reg. 2(2). Regulation 5 requires
the operator to have a Major Accident Prevention Policy (‘MAPP’) document with
sufficient particulars to demonstrate it has established a Safety Management System
(‘SMS’), taking account of the principles specified in the regulations (reg. 5(3)).
33. Regulation 4 imposes a general duty on operators to take ‘all measures
necessary to prevent major accidents and limit their consequences to persons and
the environment’. It was submitted on behalf of TAV that the ‘measures’ include
investigations into incidents. Regulation 5(5) requires the operator to implement the
policy set out in its MAPP document.
34. Regulation 7(7) requires the operator of an existing establishment to send to
the competent authority (the Health and Safety Executive and Environmental Agency
combined) a safety report containing the information specified in the schedule.
Schedule 2, which applies to regulation 5(3), provides that the Safety Management
System issue shall address monitoring performance and ‘the mechanisms for
investigation and taking corrective action in the case of non compliance’ (paragraph
4(f)). Paragraph 4(f) also provides that the procedures should cover the operator’s
system for reporting major accidents or near misses, ‘and their investigation and
follow up on the basis of lessons learned’. The purpose of safety reports, including
those required by regulation 7(7), is to demonstrate that a safety management system
for implementing the major accident prevention policy has been put into effect
and that adequate safety and reliability have been incorporated into the design and
construction, and operation and maintenance of any installation and equipment.
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The requests for the documents and the claim to privilege
35. On 13 March 2008 Pinsent Masons, which acts of behalf of some of the
claimants in the action, wrote to Total’s solicitors, Davies Arnold Cooper, about a
number of disclosure matters. Paragraph 9 of this letter states:
‘… There are certain categories of post-incident documents, including (i)
investigation report or “root cause” analysis carried out by your clients or HOSL
and (ii) documents generated as a result of the HSE investigation which ought
to have been, but do not appear to have been, disclosed. As to (i) it is common
practice within the industry for oil companies to prepare such reports/analyses
following major health and safety incidents which occur during the course of
their operation. Indeed, the COMAH regulations require the operator of sites
such as HOSL to have in place a major accident prevention policy, which
includes procedures for reporting major accidents or near misses, particularly
those involving failure of protective measures … Any such report would go into
© DSP Publishing Ltd
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significant detail as to the causes of the incident and would be of considerable
evidential value. There is no obvious reason why any such documents would
be privileged. As to (ii), we consider that documents which passes between
your clients/HOSL and the HSE in the course of its investigation would not be
privileged and ought to be disclosed, including final witness statements.’
36. On 4 April, Pinsent Masons wrote to Davies Arnold Cooper and Herbert
Smith noting that although Davies Arnold Cooper had indicated it would revert
on the matters raised in paragraph 9 and other paragraphs ‘in due course’. They
had not had a response. The letter states that they are principally concerned to see
documents pertaining to Total’s post incident investigation or root cause analysis into
the incident. The letter enclosed a copy of the email from Russell Poynter to Barbara
Dyer at Chevron to which I have referred.
37. Davies Arnold Cooper responded to Pinsent Masons in a letter dated 23 April.
The material parts of this letter state:

D

E

F

G

H

‘In the immediate aftermath of the Buncefield incident, by which we mean the
morning of the incident itself, Sunday 11 December 2005, it was apparent to
senior members of our client’s management structure, including Mr Russell
Poynter, Head of Legal at Total UK Limited (“Total”), that the size and scale
of the incident was such that civil claims for compensation were inevitable and
that, given our clients’ connection with the terminal amongst others, it was likely
that they would be parties to those proceedings. It was also apparent that there
was a real prospect of criminal prosecution under health and safety legislation.
There was therefore an immediate recognition that it would be necessary to
ascertain the causes of the explosion in order to obtain properly informed legal
advice and to defend Total’s position in the anticipated legal proceedings.
Accordingly, whilst there also existed Total’s own internal requirements for
an accident investigation and the requirement under the COMAH regulations
for the reporting of major incidents, the immediate and primary purpose of the
investigation which followed was to obtain a detailed factual understanding of
the causes of the incident in order that Total’s legal advisers could be properly
informed when providing legal advice and more specifically when defending
Total’s interests in the anticipated legal proceedings.
At midday on 12 December 2005, that is fewer than 36 hours after the incident,
this firm provided a report containing detailed legal advice to Total’s Parisian
lawyers which was forwarded to our clients at 14.57 on 12 December 2005. That
document, inter alia, highlighted the requirement for investigations to ascertain
the cause of the incident so that lawyers could be properly instructed for the
purposes of the anticipated civil and criminal proceedings.
It is in this context that Total’s Accident Investigation Team (“AIT”) was created
on Monday 12 December. …
[2008] 2 CLC 258

Commercial Law Cases8

Case 1:15-cv-07433-RWS Document 57-3 Filed 03/14/16 Page 14 of 39

270

West London Pipeline v Total UK
(Beatson J)

[2008] 2 CLC

On 21 December 2005, a meeting was held between six members of Total’s in
house legal team, including Mr Poynter, and Total’s newly appointed criminal
solicitors, Messrs DLA Piper Rudnick Gray Cary LLP (“DLA”). At that meeting,
DLA repeated that in order to be able to provide clear and unambiguous advice
in connection with the anticipated criminal proceedings, they needed to know
the full facts surrounding the incident. DLA emphasised the requirement for
Total’s investigations to be aimed at explaining the factual position in order
that Total’s defence to the contemplated criminal prosecution could be properly
formulated. The advice provided during the course of that meeting was reiterated
and amplified in detail in a briefing note to Total dated 6 January 2006, which
was acted upon by Mr Poynter in his capacity as Total’s Head of Legal and as a
AIT member.
We confirm that the AIT referred to above produced various reports between
22 December 2005 and 23 June 2006. Those documents were created for the
dominant purpose of identifying the causes of the explosion in order that our
clients’ solicitors could provide legal advice in contemplation of the expected
civil litigation and criminal proceedings and to assist them to defend Total’s
interests in the civil proceedings once they were commenced. They are
therefore privileged. It is not disputed that the AIT investigation and reports also
address lessons that could be learned from the incident and fulfilled COMAH
requirements. However, for the reasons already explained, those purposes were
subsidiary and subservient to the dominant purpose as set out above.’
38. The letter also deals with other reports which it states were prepared for the
dominant purpose of assisting Total in its defence of civil and criminal proceedings
and notes of interviews by the competent authority prepared by Total’s lawyers who
were present and in respect of which legal advice privilege as well as litigation
privilege is asserted. It also deals with other interviews and the HOSL post incident
investigation in respect of which both legal professional privilege and common
interest privilege were claimed.
39. On 7 May, Halliwells replied stating they did not agree that Total’s
investigations were privileged and that the relevant question should be whether the
investigation following the incident would have been undertaken even if there was
no reasonable anticipation of proceedings. On 14 May, Davies Arnold Cooper replied
stating that they had nothing to add to their further letter and maintaining their claim
to privilege.
40. Following TAV’s application against the Total defendants, Halliwells wrote
stating that they would be issuing a specific disclosure application against HOSL and
stating that Davies Arnold Cooper’s position in the letters dated 23 April and 14 May
‘can be characterised as a bare assertion that the documents in question were created
for the dominant purpose of obtaining legal advice in anticipation of litigation’ and
that despite the invitation to do so ‘you have chosen not to expand on that assertion
© DSP Publishing Ltd
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in correspondence’. The letter then sets out the basis upon which TAV disputes the
claim that the applicable ‘dominant purpose’ test has been satisfied and particularises
the documents sought.
41. On 17 June the application was issued against HOSL. Halliwells’ letter dated
18 June accepts that the documents had not previously been requested directly from
HOSL and that HOSL and its solicitors had not expressed any comments in relation
to HOSL’s entitlement to assert privilege.
42. There were further exchanges between the solicitors about the service of
evidence. In their letter dated 27 June enclosing Mr Malcolm Jones’ affidavit, Davies
Arnold Cooper provided two of the documents sought by TAV, a report entitled ‘Initial
Findings on the Ultra High Alarm Functioning Testing carried out by HSE and HOSL’
and the preliminary analysis of the Motherwell disk data. The letter states that these
reports are subject to legal professional privilege but that Total is willing to waive
privilege in these documents which were not prepared under the auspices of either the
Total accident investigation team or the HOSL accident investigation team.
43. In a letter dated 30 June 2008, Halliwells asked Davies Arnold Cooper to
confirm that Mr Malcolm Jones would be available for cross-examination at the
hearing. A similar request was made to Edwards Angel Palmer and Dodge in respect
of Mr Richard Jones. Neither request gives a reason for the request for crossexamination of the affidavit of a witness at an interlocutory hearing. No reasons were
given in relation to the request concerning Mr Richard Jones. In a letter dated 2 July to
Davies Arnold Cooper, Halliwells state, relying on LFEPA v Halcrow [2004] EWHC
2340 (QB) that the court has jurisdiction to order cross examination on an affidavit
and this ‘is particularly so when the affidavit in question cries out for elucidation, as
is the case with Mr [Malcolm] Jones’ affidavit’.
44. Although Davies Arnold Cooper’s letter of 23 April containing reasons the
writer regards the documents sought as privileged is before the court, there is no
affidavit in support of the claim from a member of the firm. The evidence in support
of the claim is contained in Mr Malcolm Jones’ first affidavit. Paragraph 5 lists the
members of the Total AIT and states that Russell Poynter is a member ‘in his capacity
as Total’s Legal Manager’. The affidavit also states:
‘4. As Managing Director of TUKL, my duty is to protect its best interests. In
that capacity, I was responsible for setting up the Total Accident Investigation
Team (“AIT”) on 12 December 2005 in response to the major fire and explosion
at Buncefield on Sunday 11 December 2005 (the “incident”).
6. At the time that I set up the AIT, the Health and Safety Executive (“HSE”)
and the Environmental Agency (“EA”) were already on site and had started
their investigation. These investigations are ongoing. The HSE took control
of the Buncefield site and of all access to all computer files and paperwork
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on site in order to carry out their investigation. The investigation was then the
HSE’s highest priority investigation and in the region of 40 HSE personnel were
involved from the outset. The purpose of the HSE’s investigation was to find out
what happened and the cause or causes of the incident. Total has at all times fully
cooperated with the HSE’s investigation.
7. As soon as I learned of the incident, my immediate concern was to ascertain
the extent of any injuries and other damage. Having quickly established that only
minor injuries had been suffered, I then turned my mind to the risks affecting
Total as a Company. I was fully aware of the likelihood of both civil and criminal
proceedings and that Total needed to establish the facts in order to be in a position
to defend its interests in relation to any proceedings.
8. In setting up the AIT, the main risks to Total which I was concerned with were:
(1) the risk of criminal proceedings being brought either by HSE or the EA; (2)
the risk of civil claims being brought by third parties; and (3) the risk to the
image and reputation of Total. I considered TUKL to be at real risk of potential
proceedings following the Incident. The fact that the terminal was under joint
venture control through Hertfordshire Oil Storage Limited did not make me
feel Total was free of risk of litigation. I expected that parties who had suffered
damage might very well explore the chance to claim from Total. My objective in
setting up the AIT was therefore to gather facts in order that Total could address
these risks and, in particular, secure legal advice in respect of any criminal and
civil proceedings.
9. Given that the primary purpose of the AIT was to prepare for criminal and civil
claims and get legal advice, I appointed Russell Poynter, Total’s Legal Manager,
to the AIT from the outset. There is no provision for the inclusion of a legal
representative on accident investigation teams in Total’s procedures and this was
the first time that Russell Poynter, or any other legal representative, had been
included in a Total accident investigation team. Russell Poynter reported to me
routinely in line with the primary purpose of the AIT and following the Incident,
he took immediate steps to instruct external solicitors to act for Total. Davies
Arnold Cooper were instructed to advise Total in respect of potential civil claims
on the day of the Incident. DLA Piper (“DLA”) were instructed on 21 December
2005 to advise Total in respect of potential criminal liability.
10. On their appointment DLA took over responsibility for the AIT and from
then onwards Russell Poynter and DLA reported to me in respect of the AIT’s
progress. I had regular updates from both Roy Tozer, the partner at DLA, and
Russell Poynter as to the progress of the AIT.
11. Of course, the AIT investigation would by necessity carry out a factual
analysis and look at what went wrong and what lessons could be learned.
However, this was not the primary purpose for which the AIT was established.
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I knew that the HSE investigation would consider the lessons to be learned by
Total and others in the industry. My main concern was to protect Total from the
risks I have outlined above. Steve Ollerhead, Jon Cook and John Donald’s role
on the AIT was to provide the appropriate expertise to establish the facts in order
that the legal risks could be addressed. I wanted the members of the team to have
a free rein to investigate the facts in order that the lawyers and I could understand
the risks identified above as soon as possible.
12. I have been shown a note prepared by Steve Ollerhead dated 18 December
2005 attached to an email from Steve Ollerhead dated 19 December 2005 to,
amongst others, me. [The email and the documents attached to it are exhibited
to Mr Jones’s affidavit.] I understand that this email and its exhibits are among
the documents over which TAV has challenged Total’s claim to privilege in this
application. For the avoidance of doubt by referring to in and exhibiting this
document to this Affidavit for the limited purposes of this application, I am not
waiving Total’s legal professional privilege in it or in any other document or
legal advice received by Total. I do not recall seeing this document at the time
and do not believe I would have looked at the document as we were working
mainly through oral communication at the time. In the aftermath of the Incident
most of my days were spent either in meetings or on the telephone, and I was
only reading emails which were specifically being brought to my attention. In
his note of 18 December 2005, Steve Ollerhead sets out his understanding of the
terms of reference of the AIT, in particular under the “Proposed Deliverables”
heading. Steve Ollerhead’s note reflects an incorrect understanding of my aims in
instituting the investigation and does not encapsulate the primary purpose of the
AIT as set out above. While the fact-finding exercise was important, the primary
purpose of the AIT was not in relation to learning lessons for the future.
13. It has been explained to me that TAV have asserted that (i) the AIT may
have been set up in accordance with either HOSL’s Safety Management System
(“SMS”) or TUKL’s corporate emergency response plan and (ii) that it would
have been undertaken even if there were no resulting damage to non-Total
property and no reasonable anticipation of litigation. Those assertions are not
correct.
14. In respect of HOSL’s SMS, that was only relevant to HOSL and had no
bearing on Total’s response to the Incident. I presumed that HOSL would have
had an SMS in place but I had no knowledge of its contents. As regards TUKL’s
corporate emergency response plan, this is aimed at business recovery and
focuses on how emergencies are handled by TUKL. In setting up the AIT, I did
not have regard to any internal Total (or HOSL) procedures. In the normal course
of events if an incident occurred at a joint venture site, the joint venture would
carry out the investigation itself, not Total. I am aware of a number of occasions
prior to the Incident when HOSL carried out its own investigation into incidents
at the Buncefield site.
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15. In respect of TAV’s hypothetical suggestion that the AIT would nevertheless
have been undertaken even if there were no resulting damage to non-Total
property and no reasonable anticipation of litigation, I do not agree. The AIT was
only set up because litigation was reasonably anticipated given the extraordinary
nature of the Incident.’

A

B

45. Mr Jones states, of the one day and ten day reports required by the Safety
Management System, that ‘no such documents were produced’. Nor were any
documents required by the Total UK Emergency Response Plan produced.
46. The information contained in Mr Ollerhead’s email and the documents attached
to it is summarised in paragraphs 8-9, 11, and 13-16 of this judgment. After the
service of Mr Jones’ affidavit, Halliwells wrote to Davies Arnold Cooper asking to
see the complete chain of correspondence from which the emails exhibited to Mr
Jones’ statement were extracted and for disclosure of all documents evidencing the
purpose of the Total investigation referred to in Mr Jones’ affidavit. Davies Arnold
Cooper replied in a letter dated 1 July stating that the email exhibited to Mr Jones’
affidavit was not part of a chain of emails, that Mr Jones did not reply to it, and that
there were no further documents evidencing his purpose in establishing the Total
investigation. Halliwells responded requesting disclosure of all documents relating to
the same subject matter as the documents exhibited to Mr Jones’ affidavit and stating
that its request was not limited to Mr Jones’ purpose but extended to all documents
evidencing the purpose of the Total investigation.
47. On 4 July, Davies Arnold Cooper again stated that there were no further
documents evidencing Mr Jones’ purpose and enclosed the extracts from notices
posted on Total’s intranet in the name of Mr Jones, some of which touch on the
Total AIT and other investigations, to which I have referred. This letter was written
while Mr Jones was out of the country and he dealt with the material referred to in
his second affidavit sworn on 7 July. Mr Jones states that these postings do not deal
with the purpose of the Total AIT investigation and do not record that his primary
purpose in setting up the Total AIT was to gather facts in order to secure legal advice
in respect of prospective civil and criminal proceedings. He states that although the
postings bear his name, they were drafted by Total’s corporate communications team.
He does not recall commenting on the drafts although it was likely he would have
reviewed them. He states that there is nothing in the postings that causes him concern
as they simply advise staff that the fact-finding exercise was underway. He also states
that Total’s internal web pages are not an appropriate place to advertise to Total’s staff
his motive for setting up the AIT enquiry. The final paragraph of this affidavit states
that, as set out in his first affidavit, Mr Jones’ primary objective in setting up the AIT
enquiry was to gather the facts in order that Total could secure legal advice in respect
of any criminal and civil proceedings.
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Summary of the parties’ submissions
48. Mr Pollock QC’s submissions on behalf of TAV can be summarised as
follows:

B

(1) Mr Malcolm Jones’s affidavit is unsatisfactory for a number of reasons.
(a) It states that, but for the anticipated legal proceedings, Mr Jones would not have
set up an AIT. However:
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(i) It does not deal with the Total documents. These show that there is a mandatory
investigation of all major incidents and near misses.
(ii) It does not explain the roles of others in the company and the role of the Paris HQ
although there was input from Paris to the AIT. Mr Ollerhead’s organogram suggests
the AIT reported to Paris. In considering the evidence, it is important that the parties
claiming privilege are Total UK Ltd. and Total Downstream Oil Storage Ltd. It is
their status and their purpose that is important. Mr Jones’ evidence must be assessed
in the light of this.
(iii) The statement is not consistent with Davies Arnold Cooper’s letter of 23 April.
That letter refers to Total’s own internal requirements and to the COMAH regulations
but states that the immediate and primary purpose of the investigation was to obtain a
factual understanding so the lawyers could be properly informed when advising.
(b) It states (paragraph 10) that Mr Poynter and DLA Piper reported to him in respect
of the AIT’s progress. However, the emails exhibited to the affidavit suggest that
information went to a wide variety of people within the Total group including a
number of people in Total France, who were more likely to be interested in safety
given the number of Total sites. Moreover, Mr Ollerhead’s organogram does not
include links to the legal advisers.
(c) It states that they were working mainly though oral communication at that time
and that was why he did not read Mr Ollerhead’s email and its attachments, but there
is no evidence of oral communication with Mr Ollerhead, whose progress report states
that it had been agreed that all email communications be channelled through him.
(d) It states that Mr Ollerhead’s note misunderstands Mr Jones’s aims in instituting
the investigation but does not say what, if anything, he said to Mr Ollerhead or other
members of the AIT about those aims. The purposes and the timetable set by Mr
Ollerhead reflected ‘the urgent need to learn lessons’ and suggest that Mr Jones did
not explain his objectives to the AIT team.
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(e) His statement that he had no regard to any of Total or HOSL’s procedures does not
make clear whether he did not know about these or whether he knew about them but
did not consider they were applicable or decided to bypass them.
(f) Mr Jones’ statements as to what his ‘objective’ was do not make it clear whether
the stated one was his only objective. His statement in paragraph 9 that preparation
for anticipated legal proceedings was the ‘primary purpose’ of the AIT, does not
exclude another non-privileged purpose.
(g) Mr Jones states that his duty was to protect Total UK’s best interests and in that
capacity he was ‘responsible’ for setting up the Total AIT. Mr Pollock submitted that
‘responsible’ means that it was Mr Jones who appointed the members of the AIT, and
not that it was he who decided to have an AIT.
(2) It must be possible to go behind an affidavit as to discovery because otherwise
a party would be able conclusively to claim litigation privilege by his ipse dixit.
The Rules of the Supreme Court did not make provision for cross-examination on
affidavits prior to trial as CPR 32.7 does. The effect of CPR 32.7 taken together with
the procedure in CPR 31.19 for challenging a claim of privilege means that the old
authorities do not survive. Accordingly, there is jurisdiction under the CPR to order
cross-examination on an affidavit as to discovery where the court, having carried out
the necessary balancing, considers that the overriding objective requires it.
(3) Total’s position as the operator of the site within the COMAH regulations meant
it was under a regulatory duty to investigate with the result that, irrespective of what
Mr Jones’ purpose was in setting up the Total AIT, in the light of the decision of Sir
Richard Scott V-C in Re Barings plc [1998] 1 All ER 673 the AIT’s reports were not
protected. That decision is authority for the proposition that, where a person or entity
is under a statutory or regulatory duty to investigate and report, the purposes of those
who instigate the investigation that leads to the report are irrelevant. Mr Pollock
recognised the difficulty faced by the court that arises from the fact that a major issue
in the litigation is whether it was Total or HOSL that was the operator of the site for
the purpose of the COMAH regulations.
49. Lord Grabiner QC’s submissions on behalf of Total (and those of Mr Edey on
behalf of HOSL) can be summarised as follows:
(1) The affidavits sworn on behalf of the Total defendants and HOSL clearly state
that the dominant purpose for the AITs was to obtain factual information so that the
lawyers could provide advice about the contemplated proceedings.
(2) There is no jurisdiction to go behind an affidavit as to disclosure (including one
claiming privilege) by ordering cross-examination. If there is such jurisdiction, it
is confined to the very narrow circumstance where the maker of the affidavit or
the responsible authority contradicts what is said in the affidavit. In the case of the
© DSP Publishing Ltd
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Total defendants, the issue is Malcolm Jones’s purpose in setting up the Total AIT,
not Mr Ollerhead’s or anyone else’s. None of the material relied on by TAV directly
contradicts what Mr Jones says. There should be no cross-examination where it would
lead to a mini-trial at an interlocutory stage on what is an important issue in the case,
as will often be the case. It would in this case because one important issue is whether
Total or HOSL was the operator of the site within the COMAH regulations. Mr Edey
also submitted that there should be no cross-examination where cross-examination
was likely to stray into areas undoubtedly covered by legal professional privilege.
Cross-examination of Richard Jones would necessarily have involved questions about
the purposes of the HOSL Board at meetings attended by Mr Young who was present
and gave the Board legal advice about the setting up of a HOSL AIT.
(3) TAV’s reliance on Re Barings plc is misplaced. First, there is no duty under the
COMAH regulations to investigate and report. Secondly, both Total and HOSL deny
they were the COMAH operator of the site. Which of them was the operator will be a
major issue in the litigation. It is not possible for the court to resolve the submission
that as a result of Re Barings plc the AIT reports and papers are not privileged without
resolving who is the COMAH operator, and it is not appropriate to do this in respect
of a major issue at an interlocutory stage. Thirdly, Re Barings plc is not authority for
the proposition for which it is cited by TAV.
Discussion
Litigation privilege

F

G

H

50. Legal professional privilege is recognised as a fundamental substantive right
which prevails over the public interest in all relevant material being available to
courts when deciding cases: see R v Derby Magistrates’ Court, ex parte B [1996] AC
487, 507–508; Re L (A Minor) (Police Investigation: Privilege) [1997] AC 16, 32; R
(Morgan Grenfell & Co Ltd) v Special Commissioner of Income Tax [2003] 1 AC 563
at [7]. The burden of establishing that a communication is privileged lies on the party
claiming privilege. This is implicit in Lord Edmund Davies’s words in Waugh’s case,
quoted in paragraph [52] below, and is also implicit in the other speeches in Waugh’s
case: see also Re Highgrade Traders Ltd [1984] BCLC 151, at 175d; National
Westminster Bank plc v Rabobank Nederland [2006] EWHC 2332 (Comm) at [53];
LFEPA v Halcrow Gilbert & Co Ltd [2004] EWHC 2340 (QB) at [48]; Matthews &
Malek on Disclosure (2007) 11-46.
51. Litigation privilege differs from legal advice privilege, which protects all
communications to lawyers. It relates only to communications at the stage when
litigation is pending or in contemplation, and only those made for the sole or dominant
purpose of obtaining legal advice or conducting that litigation. The modern law on
litigation privilege stems from the decision of the House of Lords in Waugh v British
Railways Board [1980] AC 521, a decision in which the approach of the High Court
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of Australia in Grant v Downs (1976) 135 CLR 674, and in particular the formulation
of Barwick CJ (at 677), was adopted.
52. In Waugh’s case Lord Edmund Davies stated that he would certainly deny
a claim for privilege when litigation was merely one of several purposes of equal
or similar importance intended to be served by the material sought to be withheld
from disclosure. He stated (at 542) ‘it is surely right to insist that, before the claim is
conceded or upheld, such purposes must be shown to have played a paramount part’
and (at 543) that ‘the public interest is, on balance, best served by rigidly conforming
within narrow limits the cases where material relevant to litigation may lawfully be
withheld’. Lord Wilberforce said (at 531) that it was clear that the due administration
of justice strongly required the disclosure and production of the Board’s report on
an accident, and that in order to override this public interest the sole or dominant
purpose of the report had to be to prepare for litigation. In Bank Austria Akt v Price
Waterhouse (16 April 1997) Neuberger J said:
‘A claim for privilege is an unusual claim in the sense that the legal advisers to
the party claiming privilege are, subject to one point, the judges in their own
client’s cause. The court must therefore be particularly careful to consider how
the claim for privilege is made out.’
53. Thus, affidavits claiming privilege whether sworn by the legal advisers to the
party claiming privilege as is often the case, or, as in this case, by a Director of the
party, should be specific enough to show something of the deponent’s analysis of the
documents or, in the case of a claim to litigation privilege, the purpose for which they
were created. It is desirable that they should refer to such contemporary material as
it is possible to do so without making disclosure of the very matters that the claim
for privilege is designed to protect. On the need for specificity in such affidavits, see
for example, Andrew Smith J in Sumitomo Corp v Credit Lyonnais Rouse Ltd (2001)
151 NLJ 272 at [39], referred to without criticism by the Court of Appeal [2002] 1
WLR 479 at [28], although the court did not (see [81]) consider the criticisms of the
affidavit in that case were justified.
54. Notwithstanding these threshold requirements, and the care the court must
show, once it is established that a communication was made when litigation was
contemplated or pending and for the dominant purpose of obtaining legal advice,
the privilege cannot be overridden by another public interest. As Lord Scott stated in
Three Rivers District Council v Bank of England (No. 6) [2005] 1 AC 610 at [25]:
‘if a communication or document qualifies for legal professional privilege, the
privilege is absolute. It cannot be overridden by some supposedly greater public
interest. It can be waived by the person, the client, entitled to it and it can be
overridden by statute but it is otherwise absolute.’
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55. The principles applicable to litigation privilege were usefully summarised by
Aikens J in Winterthur Swiss Insurance Co v AG (Manchester) Ltd [2006] EWHC
839 (Comm) at [71]:
‘“Litigation privilege” extends, in time, to information (which must include
information stored in electronic form as well as in documentary form) which is
produced either during the course of adversarial (as opposed to inquisitorial or
investigative) litigation, or when such litigation is in contemplation. The privilege
obviously covers legal advice given by a lawyer to his client for the purposes
of such existing or contemplated litigation. It also extends to communications
between the lawyer and his client and the lawyer and third parties, provided that
those communications are made for the sole or dominant purpose of obtaining
legal advice or conducting that litigation. (Grant v Downs (1976) 135 CLR 674,
per Barwick CJ (dissenting in the result) at p. 677, Waugh v British Railways
Board [1980] AC 521, Three Rivers DC v Bank of England (No. 6) at paras 100
to 102 per Lord Carswell.) In deciding whether a communication is subject to
“litigation privilege”, the court has to consider objectively the purpose of the
person or authority that directed the creation of the communication. (Guinness
Peat Properties Ltd v Fitzroy Robinson Partnership [1987] 1 WLR 1027 at 1037
per Slade LJ, with whom Woolf LJ and Sir George Waller agreed.)’
56. Aikens J considered (see [83]) that in considering whether material might be
subject to litigation privilege three questions arise. These are:
‘First, at the time that the relevant communications were created, was litigation
contemplated? Secondly, were the communications created for the dominant
purpose of obtaining legal advice for that litigation or in aid of that litigation?
Thirdly, under the direction of which person or entity, objectively speaking, were
those communications created.’
57. In the present case, there is an issue as to the second and third of these
questions. The issue as to the second question depends on the approach of the court
to the affidavits sworn by Mr Malcolm Jones. The issue as to the third question
depends on whether what is relevant is the purpose of Mr Jones, the purpose of Total
UK and Total Downstream Oil Storage Ltd., or the purpose of the wider Total group.
In Guinness Peat Properties v Fitzroy Robinson Partnership [1987] 1 WLR 1027 the
defendant architects were required by the terms of their insurance policy to notify
their insurers of any potential claim and their administrative partner Mr McLeish did
so. He wrote the letter because of that requirement and not to obtain legal assistance.
The letter was held to be privileged. Slade LJ stated (at 1036C–1037C):
‘In my judgment the proposition that the dominant purpose of a document
does not necessarily fall to be ascertained by reference to the intention of its
actual composer is borne out by a number of recent authorities. Barwick CJ’s
formulation of the test [in Grant v Downs] itself refers to the dominant purpose of
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its author “or of the person or authority under whose direction, whether particular
or general, it has produced or brought into existence”. These words are not to be
read as if they had statutory force. Nevertheless, I think that in the present case
the insurers are to be regarded as the persons under whose direction the McLeish
letter was brought into existence, within the sense and spirit of this formulation.
In Waugh itself, it seems clear that their Lordships were directing their attention
not so much to the intentions of the two officers of the British Railways Board
who prepared the report there under consideration as to the intentions of the
board in directing them to prepare it. In that case the claim for privilege failed
only because the purpose of obtaining legal advice in anticipation of litigation
was of no more than equal weight with the board’s purpose of railway operation
and safety.’
58. Slade LJ stated that, similarly, in McAvan v London Transport Executive [1982]
CA Transcript 498 and Re Highgrade Traders Ltd [1984] BCLC 151 the Court of
Appeal reached its decisions by reference to the intentions respectively of the London
Transport Executive and the insurance company which procured the reports rather
than by reference to the intentions of the writers of the reports.
59. The Guinness Peat case and Re Highgrade Traders differed from Waugh’s case
because in Waugh’s case it was officers within the defendant who prepared the report
whereas in the other cases it was an entity other than the party seeking privilege, in
Guinness Peat, the architectural partnership, and in Re Highgrade, the loss adjusters.
In Re Highgrade Traders the affidavit had been made by Mr Alexander, the responsible
officer in the insurance company dealing with the claims. There was no suggestion
that what he stated about the insurance company’s purpose was unauthorised or did
not reflect that purpose.
60. In the present case, Mr Pollock submitted that, in the light of the decision in Re
Barings plc [1998] 1 All ER 673, whatever the purpose of Total UK Ltd and Mr Jones,
the reports of the Total AIT are not protected by litigation privilege. In Re Barings a
firm of solicitors prepared a report for the Department for Trade and Industry at the
request of the administrators of a company ‘in compliance with’ the administrators’
statutory duty to report to the DTI pursuant to section 7 of the Company Directors
Disqualification Act 1986. The statutory intention in requiring a report to be made is
to place the Secretary of State in the possession of facts and opinions necessary to
enable him to decide whether to commence disqualification proceedings: see [1998]
1 All ER at 676b. Inspection was resisted on the grounds of privilege and lack of
sufficient relevance. The latter ground was rejected.
61. As to the claim of privilege, Scott V-C stated (at 678g–h) that his initial reaction
on being told that legal professional privilege was being claimed for a statutory report
was one of ‘some incredulity’. He stated that, despite the weight of authority cited
by Miss Gloster QC, that sense of incredulity remained but (at 685j and 686e–f)
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accepted, in the light of Re Highgrade Traders Ltd and Guinness Peat Properties
Ltd v Fitzroy Robinson Partnership, that the dominant purpose test in litigation
privilege is a free-standing criterion which, if satisfied, will entitle a document to
privilege regardless to whether the production might impinge on the inviolability of
lawyer/client communications. But (see 687e–688b) none of the authorities involved
a statutory report.
62. Scott V-C stated that in the case of a statutory report the maker has no choice
and is obliged by law to make the report; ‘the only relevant purpose … is a statutory
purpose’. He did not accept that the question whether such a report or information
for such a report is to be protected by legal professional privilege is to be determined
by reference to the purposes of the administrators who make the reports or by their
expectations as to the use that will be made of those reports. He considered the
question whether such statutory reports are privileged depends on whether there is
a public interest requiring protection from disclosure to be afforded to them which
overrides the administration of justice reasons that are reflected in the discovery rights
given to litigants. He concluded that in the absence of any public immunity claim
there was no public interest that required privilege to be afforded to the report. The
decision has been cited with approval by the Court of Appeal in Visx v Nidex [1999]
FSR 91 and, although Hollander’s Documentary Evidence 14-23–14-24 criticises
the use of a balancing exercise in this context, the issue of a report produced under a
statutory obligation is not addressed.
Going behind an affidavit
63. It is necessary to distinguish the wider issue of when a court may go behind an
affidavit of documents (including one claiming privilege) from the narrower issue of
whether, and, if so, when, it may order the deponent of such an affidavit to be crossexamined. I first consider the authorities on the wider issue.
64. In Frankenstein v Gavin’s House-to-House Cycle Cleaning and Insurance Co
[1897] 2 QB 62, a decision of the Court of Appeal concerned with the 1875 Rules, the
defendants’ affidavit objected to producing documents for inspection on the ground
that they were part of the evidence supporting its case and did not support or tend
to support the plaintiff’s case. It was held that such an affidavit must be accepted as
conclusive save in very limited circumstances, and the plaintiff was not entitled to
inspect the documents. There was no discussion of cross-examination upon affidavits
of documents.
65. Lord Esher MR referred to the earlier case of Attorney-General v Emerson
(1882) 10 QBD 191, in which he had been a member of the Court of Appeal. He
stated (at 64) that Attorney-General v Emerson had decided that an affidavit of
documents ‘must be accepted as conclusive, unless the Court can see, that is to say, is
reasonably certain, from the statements of the party making it, that he has erroneously
represented or has misconceived the character of the document in question’. Chitty
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LJ (at 65) stated that there are a few exceptions to the rule, and that the exception
material to Frankenstein’s case was that stated in Attorney-General v Emerson,
which he formulated in the same terms as Lord Esher. AL Smith LJ’s formulation of
the exception was not tied to the circumstances in Attorney-General v Emerson and
Frankenstein’s case and was broader. He stated (at 64–65):
‘…it lies upon the plaintiff to get rid of the effect of [the statement in the
affidavit] by falsifying it, by which I do not mean that he must necessarily shew
that it is wilfully untrue, but he must establish by some means other than by a
conflicting affidavit that the defendants’ affidavit is incorrect. … In order that the
plaintiff may succeed in doing so, the Court must be satisfied with reasonable
certainty either from the defendants’ own statements that they have erroneously
represented or misconceived the nature of the documents, as was held to have
been the case in Attorney-General v Emerson, or from some source other than by
affidavit that the defendants’ affidavit is incorrect.’
AL Smith LJ thus appeared to be prepared to go behind an affidavit where it appears
from a source other than the defendants’ own statements that the defendants’ affidavit
is incorrect, but stated that the source could not be a counter-affidavit.
66. Neilson v Laugharne [1981] 1 QB 736 is an example of a court going behind
an affidavit in determining the dominant purpose of documents for which privilege
had been claimed. The court relied on contemporary correspondence and the evidence
of the person responsible for instituting the inquiry which led to the creation of the
documents in making a claim that the documents were subject to public interest
immunity. The case concerned a claim against the Chief Constable of Lancashire
for trespass, wrongful imprisonment, false arrest and assault. The Chief Constable’s
response to the letter before action was to write to the plaintiff’s solicitors stating
he had decided to call for an investigation under section 49 of the Police Act 1964,
that the investigating officer would be contacting them and the plaintiff, and that the
question of compensation would be considered at the conclusion of the investigation.
The defendant claimed that, save for the plaintiff’s own statement, statements taken
from the plaintiff and a number of other people were protected on public interest
grounds and by litigation privilege. The affidavit in support of the public interest
claim was by the deputy chief constable. That in support of the claim of litigation
privilege was by a common law clerk who stated that the dominant purpose of the
investigating officer’s inquiry was to obtain evidence for the defence to the action.
The claim to public interest immunity succeeded but that to litigation privilege did
not.
67. The Court was not prepared to accept the affidavit of the common law clerk in
the face of the Chief Constable’s letter to the plaintiff’s solicitor, which was direct and
contemporaneous evidence by the person responsible for instituting the inquiry: see
Lord Denning MR, and Oliver and O’Connor L JJ, at 745G, 750B–E and 757C. Oliver
LJ stated that the Chief Constable’s letter to the plaintiff’s solicitors demonstrated that
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the dominant purpose of the investigation was the statutory purpose and that had its
dominant purpose been to provide material for the threatened legal proceedings it
was a very tricky letter indeed because it in effect invited the prospective plaintiff to
make a statement to the representative of the prospective defendant under the guise
of carrying out a statutory inquiry.
68. The issue came before the Court of Appeal again in Lask v Gloucester Health
Authority (6 December 1985). The question was whether the Court could go behind
affidavits sworn by the defendant’s solicitor and one of its administrators that an
accident report prepared on a report form by the defendant was for submission to
solicitors in the event of a claim and subject to litigation privilege. O’Connor LJ
considered Frankenstein’s case and Attorney-General v Emerson and concluded that
it could, and that the claim of privilege was not established.
69. In Lask’s case the administrator’s affidavit stated the only reason for requiring
accident report forms to be completed was to enable them to be given to solicitors in
the event of a claim. The solicitor’s affidavit stated that he approved a standard form
for use in accident cases in the 1950s, the form in that case was virtually identical
to the standard form, and privilege had always been maintained for such forms. His
affidavit also referred to and exhibited a 1955 National Health Service Circular which
suggested that an appropriate form be used. Paragraph 1 of the circular, which was
still in force, stated ‘from time to time accidents or other untoward occurrences arise
at hospitals which may give rise to complaints followed by claims for compensation
or legal proceedings, and which may also call for immediate enquiry and action to
prevent a repetition’.
70. The report form itself stated that the report was prepared for the use of
solicitors in the event of a complaint or legal proceedings and it was to be submitted
to the head of department, who should forward it to the unit administrator for onward
transmission to the sector and district administrators. O’Connor LJ stated that the
circular differed from the report form because in paragraph 1 the Department stated
in terms that the report had a double function; to assist in dealing with claims, and to
consider whether action is necessary to prevent a repetition. The rest of the circular,
however, was concerned with the importance of getting a report would attract the
privilege which it was, before the decision in Waugh’s case, thought a dual purpose
report would attract and the solicitor’s affidavit referred to correspondence about the
form in 1977 which showed the intention was that the form was to be for solicitors’
use in the event of a claim and thus would attract the privilege.
71. O’Connor LJ applied the test stated in Frankenstein’s case and AttorneyGeneral v Emerson: were there statements from the party making the affidavit that
they had erroneously misconceived or represented the character of the accident report.
He concluded that it was plain from the circular that the report was prepared for a dual
purpose. He also considered this was plain from the form itself because he saw no
legal professional purpose in submitting the form to the head of department and the
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other administrators before sending it to the person who was to hold it for submission
to the solicitor unless there was a second purpose as envisaged in the circular. The
county court judge’s decision that the report was a document prepared for a dual
purpose was upheld. The question of cross-examination on an affidavit of documents
was not discussed in either Lask’s case or Neilson v Laugharne.
72. In Re Highgrade Traders Ltd [1984] BCLC 515 the liquidators of a company
successfully applied under section 268 of the Companies Act 1948 for an order to
examine an officer in an insurance company about reports by loss adjusters, fire
experts and accountants prepared for the insurance company in respect of which
litigation privilege was claimed. Affidavits were sworn by the insurance company’s
solicitors stating that the dominant purpose for which the reports came into existence
was in anticipation of litigation and for the purpose of obtaining legal advice.
The Court of Appeal accepted a submission by the officer that he could not have
anticipated the need for more detailed evidence before the hearing. A further affidavit
was sworn and taken into account by the court which, was, however, not convinced
that it added anything to what was reasonably deducible from the material before it.
73. Oliver LJ analysed the evidence before the court and concluded that it
established overwhelmingly that the insurers were actuated by the motive of
obtaining legal advice in relation to contemplated litigation, which was confirmed
by a letter written by the insurers’ solicitors. Oliver LJ (with whom Goff LJ agreed)
stated (at 175) that:
‘I would not want it to be thought that the mere writing of such a letter by
solicitors, whether for insurers or for anyone else, sometimes perhaps as a matter
almost of routine drill, is in all cases going to be determinative of the question.
At highest, it is no more [than] evidence of a fact which may require to be
independently proved.’
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See also Simon J in National Westminster Bank plc v Rabobank Nederland [2006]
EWHC 2332 (Comm) at [52]. Earlier in his judgment (at 162) Oliver LJ said:
‘[I]f there is something in the circumstances of the case which shows that the
affidavit evidence is wrong (as there was in Nielson v Laugharne), the court is
entitled to go behind the affidavit, but I would not … feel able to subscribe to
the view that the court is necessarily bound to accept a bare assertion as to the
dominant motive of a deponent, unaccompanied by some explanation of the
circumstances, at any rate in a case where more than one motive is possible.’
74. Where the Court is minded to go behind an affidavit, there are four options
open to it. It may conclude, as happened in Neilson v Laugharne and Lask’s case, that
the evidence in the affidavit does not establish that which it seeks to establish, i.e.
that the person claiming privilege has not discharged the burden that lies on him, and
order disclosure or inspection. It may order a further affidavit to deal with matters the
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earlier affidavit does not cover or on which it is unsatisfactory. This is seen in cases on
inadequate affidavits disclosing assets in response to freezing orders, but also in the
case of an affidavit as to disclosure or inspection: see Birmingham and Midland Motor
Omnibus Co Ltd v London and North Western Railway Co [1913] 3 KB 850. See also
National Westminster Bank plc v Rabobank Nederland [2006] EWHC 2332 (Comm)
at [53] and [63]; Atos Consulting Ltd v Avis plc (No. 2) [2007] EWHC 323 (TCC) at
[36]–[37], although in those cases the evidence was by witness statement rather than
by affidavit: see [2006] EWHC 2332 (Comm) at [34]–[44] and [2007] EWHC 323
(TCC) at [7], [12], [18]. They are also cases on the third option open to the Court, to
inspect the documents, which it may do in the circumstances set out in the next two
paragraphs. The fourth option is that, subject to the restrictions in paragraphs 79–84
of this judgment, the court may order cross-examination of the deponent.
75. Neither TAV not the Total defendants invited me to inspect documents in this
case. Neuberger J’s view in Bank Austria Akt v Price Waterhouse that inspection of
documents should be a solution of last resort (in part because of the danger of looking
at documents out of context) was shared by Simon J in National Westminster Bank plc
v Rabobank Nederland see [54–55], and by Ramsay J in Atos Consulting Ltd v Avis
plc (No. 2) [2007] EWHC 323 (TCC) at [36]–[37]. Simon J stated that Rabobank’s
evidence about the dominant purpose of the report the court was invited to inspect
was difficult to reconcile with both its documents created at the time and some of its
other evidence so that, if there is a threshold which has to be crossed before a court
can properly be invited to look at documents, that threshold had been crossed and the
court had discretion to do so: see [34] and [49]–[51]. Simon J stated that the court
should not inspect the documents unless there is credible evidence that the lawyers
have either misunderstood their duty, or are not to be trusted, or there is no reasonably
practical alternative. He did not inspect them but ordered Rabobank’s solicitors
to make an affidavit verifying the claims to privilege in relation to the documents
withheld.
76. Although inspection is not at issue in this case, what is said in cases on
inspection gives guidance as to the general approach of the court where a claim to
privilege is challenged. In Atos Consulting Ltd v Avis plc (No. 2) Ramsay J stated
(at [37]) that the appropriate course to be adopted where privilege or irrelevance is
relied on is for the Court to proceed by way of stages. Ramsay J’s first two stages
are to consider whether the evidence produced on the application establishes the
right to withhold inspection of a document and there are no sufficient grounds for
challenging the correctness of that asserted right. If these conditions are met, the
Court should uphold the right. His third stage arises where the Court is not satisfied
that the right to withhold inspection is established because, for instance, the evidence
does not establish a legal right to withhold inspection. He states that in such a case the
Court will order inspection of the documents. His fourth stage arises where sufficient
grounds are shown for challenging the correctness of the asserted right. He states
that in this situation the Court may order further evidence to be produced on oath
or, if there is no other appropriate method of properly deciding whether the right to
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withhold inspection should be upheld, it may decide to inspect the documents. If it
inspects the documents it may invite representations. Neither Ramsay J nor Simon J
referred to the possibility of cross-examination, to which I now turn.
77. CPR 32.7 makes provision for cross-examination at a hearing other than the
trial where evidence is given in writing. CPR 31.19(5) provides for a challenge to
a claim of privilege made under CPR 31.19(3), which when made, is supported
by a statement of truth. Cross-examination on an affidavit at an interlocutory stage
has been considered in the context of affidavits disclosing assets sworn in response
to the order of the court when making a freezing injunction. In that context, it has
been recognised that the circumstances may mean that it is more sensible, if only for
reasons of speed and urgency, not to order further affidavits in order to fill the vacuum
alleged to exist in the affidavits but to order cross-examination: see House of Spring
Gardens Ltd v Waite [1985] FSR 173 at 183 per Stephenson LJ.
78. In Yukong Lines v Rendsburg (17 October 1996, CA) Phillips LJ stated that
the background of applications for freezing orders is often a situation in which it is
urgently necessary for the court to intervene in order to assist the claimant to prevent
the defendant from frustrating the object of the proceedings. He also stated that the
test is whether it is just and convenient to order cross-examination, and that crossexamination is not only available where there is no alternative relief. Even in the
context of an affidavit in response to a freezing order, however, he regarded ordering
cross-examination as ‘an exceptional measure’. Motorola Credit Corp v Uzan [2003]
2 CLC 1026; [2004] 1 WLR 113 is an example of the circumstances in which crossexamination may be ordered. In that case the court found (see at [141] and [147]) that
there had been piecemeal, late, untruthful and manifestly incomplete disclosure by
the defendants.
79. Does the position in relation to affidavits of documents (including those
claiming privilege) differ? It was submitted on behalf of the Total defendants and
HOSL that no cross-examination of such affidavits is to be ordered. Matthews &
Malek on Disclosure (2007) 6-44 states that the weight of authority under the RSC
‘was to the effect that an opposing party could not cross-examine the deponent on his
verifying affidavit at all’ because the affidavit did not go to any of the issues in the
action, and that the position is the same under the CPR. The authors state that in the
context of freezing and search orders the position at an interlocutory stage is different
because it may be crucial to establish what has happened to assets prior to trial.
80. Matthews & Malek rely on the decisions of the Court of Appeal in Birmingham
and Midland Motor Omnibus Co Ltd v London and North Western Railway Co [1913]
3 KB 850 and Lonrho plc v Fayed (No. 3) (14 June 1993, The Times, 24 June 1993).
In Birmingham and Midland Motor Omnibus Co Ltd v London and North Western
Railway Co the defendants’ affidavit of documents claimed litigation privilege for
certain documents. The case was primarily concerned with whether the Court could
inspect the documents for the purpose of deciding the validity of the claim of privilege,
© DSP Publishing Ltd
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but also considered the affidavit. The Court of Appeal inspected the documents, as the
judge in chambers had, and decided that privilege had properly been claimed. As to
the affidavit, Buckley LJ (with whom Vaughan Williams LJ agreed) stated (at 855):
‘An affidavit of documents is sworn testimony which stands in a position which
is in certain respects unique. The opposite party cannot cross-examine upon it
and cannot read a contentious affidavit to contradict it. He is entitled to ask the
Court to look at the affidavit and all the documents produced under the affidavit,
and from those materials to reach the conclusion that the affidavit does not
disclose all that it ought to disclose. In that case he can obtain an order for a
further and better affidavit.’
81. Buckley LJ also stated that, under the rule then applicable to a specific
document, the party who is seeking discovery may file an affidavit specifying further
documents and calling upon the party making the affidavit of documents to account
for them. Hamilton LJ, citing Jones v Montevideo Gas Co (1880) 5 QBD 556, stated
(at 858) that although an affidavit of discovery cannot be challenged by crossexamination, counter-affidavit or administration of interrogatories:
‘If from the affidavit itself, or from the documents therein referred to, or from
an admission in the pleadings of the party from whom discovery is sought, the
Master or judge is of the opinion that the affidavit is insufficient, he ought to
make an order for a further affidavit …’
82. The Birmingham and Midland Motor Omnibus case was considered in Ankin
v London and North Eastern Railway Co [1930] 1 KB 527. Scrutton LJ (at 534)
stated:

F

G

H

‘It has long been settled that a deponent stating grounds on which he claims
privilege is not to be met by an opposing affidavit either contradicting him or
cross-examining him with a view of showing that what he has stated is untrue.
The other party can only look at the affidavit itself. If it is ambiguously or too
ingeniously worded, so that its meaning is obscure, he may take the objection that
the claim for privilege is not sufficient and may obtain a more precise statement
of facts.’
83. The authorities were reviewed in Lonrho plc v Fayed (No. 3) (14 June 1993,
The Times, 24 June 1993). Lonrho sought discovery of documents relating to very
large profits which the Fayed brothers said they had made from an oil trading
partnership in the Middle East since 1979 and about their fortune in Egypt prior to
1961. The Fayed brothers made affirmations stating there were no such documents in
their possession. On behalf of Lonrho it was argued that it was incredible that if such a
partnership existed over many years generating huge profits there were no documents
in the Fayeds’ possession. Swinton Thomas J ordered that the Fayed brothers should
be cross-examined on their affidavits of documents. In the Fayed brothers’ appeal, it
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was submitted on behalf of Lonrho that an affidavit of documents made pursuant to
an order for specific discovery under RSC Order 24 Rule 7 was not conclusive, and
that, if it was conclusive, the Court would be powerless to enforce its orders. StuartSmith LJ (with whom Kennedy and McCowan L JJ agreed) stated (at p. 19C–D of the
transcript) that the authorities led him to the conclusion that:

A

B

‘… on whatever ground the order for a further affidavit is made, whether because
of some admission by the deponent or the belief of the opposite party that other
documents exist, the oath of the deponent in answer is conclusive; it cannot be
contravened by a further contentious affidavit and cannot be the subject of crossexamination.’
84. His Lordship stated that dicta in a number of more recent cases and the cases
in which cross-examination on affidavits is ordered at an interlocutory stage in aid
of Mareva relief did not alter or modify the well-established rule laid down in the
authorities for over a century. He said that applications in those cases are for the most
part concerned with discrete issues which do not impinge on the issues at trial. He said
(see pp. 24–26 of the transcript) that in other cases ‘the reasons for the rule that the
statement in the affidavit of documents is conclusive save to the extent that a further
affidavit may be ordered are not far to seek’. He referred to the fact that the issue to
be canvassed at the interlocutory stage may impinge on, and be crucially relevant to
the issues in the trial. To try it at an interlocutory stage could involve injustice, and
replace the adversarial process at trial by an inquisitorial inquiry. He also stated that
protracted interlocutory applications add to both delay and expense and should be
avoided as far as possible. He stated (see p. 28 of the transcript) that, if he was wrong
in holding that the statement in an affidavit of documents is conclusive so that the
court has no power to order cross-examination, ‘the exercise of that power should
… be reserved for those cases where the existence or non-existence of the document
raises a discrete issue which does not impinge to any serious extent on the issue in
the action’.
85. Finally, there is LFEPA v Halcrow Gilbert & Co Ltd [2004] EWHC 2340
(QB), a decision of the Technology and Construction Court, in which HH Judge
Toulmin QC dealt with a claim to privilege of a report prepared for the London Fire
and Emergency Planning Authority sought by the defendants in proceedings about
a construction project that had overrun. The Deputy Head of Legal Services of the
Authority had made a witness statement and gave evidence that a reference in the
statement to the report being part of a ‘technical audit’ meant a legal audit for the
purpose of litigation. It appears that she was cross-examined. The judge stated (at
[48]) that the burden of proof lies on the party claiming privilege. He rejected the
evidence of the Deputy Head of Legal Services and concluded that the dominant
purpose of the report was not for the purposes of litigation.
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Summary of law
86. It is possible to distil the following propositions from the authorities on
challenges to claims to privilege:

B

C

D

(1) The burden of proof is on the party claiming privilege to establish it: see Matthews
& Malek on Disclosure (2007) 11-46, and paragraph [50] above. A claim for privilege
is an unusual claim in the sense that the party claiming privilege and that party’s legal
advisers are, subject to the power of the court to inspect the documents, the judges
in their or their own client’s cause. Because of this, the court must be particularly
careful to consider how the claim for privilege is made out and affidavits should be
as specific as possible without making disclosure of the very matters that the claim
for privilege is designed to protect: Bank Austria Akt v Price Waterhouse; Sumitomo
Corp v Credit Lyonnais Rouse Ltd (per Andrew Smith J).
(2) An assertion of privilege and a statement of the purpose of the communication
over which privilege is claimed in an affidavit are not determinative and are evidence
of a fact which may require to be independently proved: Re Highgrade Traders Ltd;
National Westminster Bank plc v Rabobank Nederland.

E

(3) It is, however, difficult to go behind an affidavit of documents at an interlocutory
stage of proceedings. The affidavit is conclusive unless it is reasonably certain from:

F

(a) the statements of the party making it that he has erroneously represented or has
misconceived the character of the documents in respect of which privilege is claimed:
Frankenstein v Gavin’s House to House Cycle Cleaning and Insurance Co, per Lord
Esher MR and Chitty LJ; Lask v Gloucester Health Authority.

G

(b) the evidence of the person who or entity which directed the creation of the
communications or documents over which privilege is claimed that the affidavit is
incorrect: Neilson v Laugharne (the Chief Constable’s letter), Lask v Gloucester HA
(the NHS Circular), and see Frankenstein v Gavin’s House to House Cycle Cleaning
and Insurance Co, per A L Smith LJ.

H

(c) the other evidence before the court that the affidavit is incorrect or incomplete on
the material points: Jones v Montevideo Gas Co; Birmingham and Midland Motor
Omnibus Co v London and North Western Railway Co; National Westminster Bank
plc v Rabobank Nederland.
(4) Where the court is not satisfied on the basis of the affidavit and the other evidence
before it that the right to withhold inspection is established, there are four options
open to it:
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(a) It may conclude that the evidence does not establish a legal right to withhold
inspection and order inspection: Neilson v Laugharne; Lask v Gloucester Health
Authority.
(b) It may order a further affidavit to deal with matters which the earlier affidavit does
not cover or on which it is unsatisfactory: Birmingham and Midland Motor Omnibus
Co Ltd v London and North Western Railway Co; National Westminster Bank plc v
Rabobank Nederland.
(c) It may inspect the documents: see CPR 31.19(6) and the discussion in National
Westminster Bank plc v Rabobank Nederland and Atos Consulting Ltd v Avis plc
(No. 2). Inspection should be a solution of last resort, in part because of the danger
of looking at documents out of context at the interlocutory stage. It should not be
undertaken unless there is credible evidence that those claiming privilege have either
misunderstood their duty, or are not to be trusted with the decision making, or there
is no reasonably practical alternative.
(d) At an interlocutory stage a court may, in certain circumstances, order crossexamination of a person who has sworn an affidavit, for example, an affidavit
sworn as a result of the order of the court that a defendant to a freezing injunction
should disclose his assets: House of Spring Gardens Ltd v Waite; Yukong Lines v
Rensburg; Motorola Credit Corp v Uzan. However, the weight of authority is that
cross-examination may not be ordered in the case of an affidavit of documents:
Frankenstein’s case; Birmingham and Midland Motor Omnibus Co Ltd v London and
North Western Railway Co and Fayed v Lonrho. In cases where the issue is whether
the documents exist (as it was in Frankenstein’s case and Fayed v Lonrho) the
existence of the documents is likely to be an issue at the trial and there is a particular
risk of a court at an interlocutory stage impinging on that issue.
87. Mr Pollock submitted that, had the framers of CPR 32.7 wished to preserve the
old rule and to exclude a power to cross-examine in disputes concerning privilege,
they could have done so. The Rule does not do so and there is no reference in the
notes to the White Book to the authorities cited by Matthews and Malek. He submitted
that there is provision in CPR 31.19(5) for a challenge to a claim of privilege made
under CPR 31.19(3) which is made, supported by a statement of truth. There is no
indication that a court considering a challenge to such a claim cannot order the crossexamination of the person claiming privilege. Mr Pollock argued that the CPR is a self
contained code to which effect should be given. He relied on Biguzzi v Rank Leisure
plc [1999] 1 WLR 1926 at 1934 where Lord Woolf MR stated that, once the CPR
applies, ‘earlier authorities are no longer generally of any relevance’. He also relied
on the statement of May LJ in Purdy v Cambran (17 December 1999). May LJ stated
that Lord Woolf ‘was not saying that the underlying thought processes of previous
decisions should be completely thrown overboard’ but that decisions will depend on
the justice in all the circumstances of an individual case and that it is necessary to
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concentrate on the intrinsic justice of a particular case in the light of the overriding
objective rather than on authorities under the former rules.
88. Notwithstanding Mr Pollock’s submissions, I have concluded that, in view of
the fact that Rule 32.7 follows the old County Court Rules Order 20 Rule 5 which has
the same effect as RSC Order 38 Rule 2(3), the old law cannot be discarded in the way
he submitted it should be. Even if there is no longer a jurisdictional bar to ordering
cross-examination of the deponent on his affidavit in this context, the exercise of that
power should be reserved for extreme cases where there is no alternative relief.
89. In Nomura International plc v Granada Group Ltd [2007] EWHC 642 (Comm);
[2007] 1 CLC 479 Cooke J stated (at [25]–[26]) that ‘where the new rule under the
CPR follows the same form and appears to have the same underlying intention’ as
the rule in the RSC, regard should be had to the principles which the court previously
applied under the old rule. That statement was made in the context of consideration
of whether an abuse of process had taken place. The same approach in substance
was taken in the context of disclosure of documents for the purpose of interlocutory
proceedings (albeit without reference to the old rules) in Fiona Trust Holding Corp v
Privalov [2007] EWHC 39 (Comm) at [25]–[27].
90. The procedure under the CPR is, in substance, the same as that under the RSC
although now the claim for privilege is made in a disclosure statement instead of an
affidavit. The rationale of avoiding mini-trials at an interlocutory stage is still there.
Mr Pollock was not able to point to any post CPR authority in support except for
LFEPA v Halcrow Gilbert and Co. Lord Grabiner and Mr Edey submitted inter alia
that case was different because the evidence challenged was in a witness statement
rather than an affidavit. While there are, no doubt, differences between witness
statements supported by a statement of truth and sworn affidavits, it is difficult to see
why cross-examination should be permitted where the claim for privilege is made in a
witness statement but not where the claim is made in an affidavit. That case, however,
proceeded without consideration of any of the authorities to which I have referred
and it does not appear from the judgment that there was any argument as to whether
cross-examination on the evidence given in support of the claimed privilege was a
proper course. In those circumstances it is of limited assistance, save as indicating
(see Hollander’s Documentary Evidence (9th edn.), 2-33) that the position in practice
may be less dogmatic than the theory.
91. As to whether there is still a jurisdictional bar to ordering cross-examination
of the deponent on his affidavit in this context, the need to avoid the party claiming
privilege being judge in his own case and the statements in the cases that an assertion
of privilege is not determinative and may require to be independently proved are
difficult to reconcile with an absolute bar. In the light of the overall approach in the
CPR, in an extreme case where there is no alternative relief, it may be just to order
such cross-examination rather than concluding, without such examination, that the
evidence before the Court does not establish a legal right to withhold inspection and
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ordering inspection. This in turn, however, should only be contemplated if it can be
done without impinging to any material extent on the issues in the action, and only
after the court has considered whether the position can be addressed by ordering
further evidence to be produced on oath, or by inspecting the documents. Even at that
stage cross-examination is unlikely to be necessary. If the deponent is not able to deal
with any gaps and inadequacies in a further affidavit it is likely that the burden of
proof that lies on a person claiming privilege will not have been satisfied.

A

B

Application of the principles to the circumstances of this case
92. Having summarised the relevant legal principles, I turn to their application in
the circumstances of this case.
93. I first deal with the submissions based on the decision in Re Barings plc. That
case is authority for the proposition that where a report is prepared pursuant to a
statutory obligation the purposes of the instigator of the report are irrelevant. There
should be no difference in principle where the obligation is a regulatory rather than a
statutory obligation. However, I reject the submission that the Total defendants’ claim
for privilege should be rejected because the Total AIT reports and communications
were produced pursuant to Total’s regulatory duties under the COMAH Regulations.
94. While there may well be an implied duty under the regulations to investigate,
there is no duty to report. More fundamentally, it has not been established that Total
is the operator of the site for the purpose of the COMAH Regulations. That will be
a major issue at the trial. Mr Pollock recognised the difficulty facing the court in
dealing with this issue. He submitted that I should decide the matter as a question
of principle, or on alternative assumptions. I am not, however, in a position to deal
with this issue at this stage, even as a matter of principle. It would risk prejudging
the issue at the trial on the basis of very limited, indeed almost no, material. The
only material before me concerning this issue was the exchange of correspondence
between HOSL and the competent authority which Mr Pollock relied on as showing
that HOSL had held itself out to the authority as the operator of the site. Apart from
the fact that that was used as an argument in support of the contention that HOSL
was the operator under the COMAH Regulations, I was informed that there were
similar communications between Total and the competent authority. At the trial, there
is bound to be a substantial quantity of evidence on this issue. I have not seen any of
that evidence. This issue is a classic example of the dangers to which Stuart-Smith LJ
adverted in Lonrho plc v Fayed.
95. The next issue concerns Mr Malcolm Jones’s affidavits. Are there grounds for
going behind them? I have concluded that there are a number of respects in which the
first affidavit is guarded and not satisfactory and that those matters are not addressed
in the second affidavit. The affidavits do not enable me to conclude that the claim for
privilege has been established. They exhibit no documents in support of what Mr Jones
says as to the purpose of establishing the Total AIT. The only documents exhibited are
© DSP Publishing Ltd
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Mr Ollerhead’s memoranda which are said by Mr Jones to reflect a misunderstanding,
and the postings on Total’s intranet. I set out my reasons for concluding that the first
affidavit is not satisfactory and then consider the consequence and the appropriate
course of action.
96. I do not accept Mr Pollock’s submission based on Mr Jones’s statement of
what his ‘objective’ was and the references in the affidavit to the ‘primary purpose’
of the AIT. It is clear, on a fair reading of the affidavit as a whole, that Mr Jones’s
evidence is that his dominant purpose in setting up the investigation was to prepare
for contemplated legal proceedings. Moreover, in referring only to Mr Poynter’s role
as Head of Legal and not his HSEQ role the affidavit is guarded, but, in the light of
what Mr Ollerhead’s memorandum says about Mr Poynter having to rely on Mr Coull
on HSEQ matters, this may reflect the reality.
97. Mr Jones does not say that he made the decision alone. As Managing Director
of Total UK Ltd, he no doubt had considerable authority, but the affidavit does not
state what roles, if any, were played by others in the company, in particular members
of the Board, on 12 December when the decision to set up the AIT was taken, or
what part was played by the French parent company at that time. There is evidence
of initial contact with people from the French parent company and Davies Arnold
Cooper advised Total’s French lawyers on 12 December. Since what is relevant is
the purpose of Total UK and Total Downstream Oil Storage Ltd. at the time the AIT
was established on 12 December, these are matters which are relevant and which
should have been addressed. Mr Jones states (in paragraph 12) that at that time they
were working ‘mainly through oral communication’, which suggests there were
some documents, but he does not refer to any document other than the Ollerhead
memoranda which he mistakenly (see below) considered were privileged.
98. Mr Jones may not have told Mr Ollerhead of his purpose, or Mr Ollerhead
may have misunderstood what he was told. There is, however, no explanation of
how a misunderstanding by Mr Ollerhead may have come about, or whether it was
shared by others within Total. The affidavit does not state whether Mr Jones told Mr
Ollerhead or anyone in Total UK or the group what his purpose was and whether that
was the corporate purpose. Mr Jones states that Mr Poynter and (after 21 December)
DLA Piper reported to him in respect of the AIT’s progress. There is, however, no
explanation of why, if the dominant purpose was to prepare for contemplated legal
proceedings and Mr Ollerhead’s understanding of the purpose of the investigation
was wrong, Mr Poynter, who was copied in to all the emails, did not correct him.
99. Mr Jones states in paragraphs 13 and 15 of his first affidavit that, but for
the contemplation of litigation, the Total AIT would not have been set up. The
affidavit states that he had no regard to any internal Total procedure and that the one
day and ten day reports required by element 5 of the Safety Management System
were not produced. It is not explained whether he was not aware of the mandatory
requirements in place under the Application Guide or whether he decided not to use
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them, or why the required reports were not produced. There is no explanation in
either of his affidavits as to why no account was taken of the lesson-learning culture
expressed in the Application Guide and other documents and how this fits with, for
example, the section on ‘Lessons from Buncefield’ in Total’s Environment and Social
Responsibility Report 2006. The legitimacy within the Total corporate structure of
the Managing Director having no regard to procedures described as mandatory which
have specified ‘lesson learning’ purposes is not explained. There is also no explanation
of the difference with the DAC letter which refers to Total’s internal requirements and
does not suggest that, but for the legal proceedings contemplated, no AIT would have
been set up. The affidavit is thus, at a minimum, incomplete on matters which it is
necessary for the court to know in order to determine the claim to privilege.
100. Paragraph 12 of Mr Jones’s affidavit can only be understood as a claim of
privilege in relation to documents concerning the setting up of the AIT. As Lord
Grabiner recognised at the hearing, there is no ground for such a claim. Lord Grabiner
gave an undertaking that Total would look for and disclose other documents in this
class. However, Mr Jones’s affidavit shows a misapprehension as to the extent of any
privilege to which Total is entitled which requires elucidation.
101. Having concluded that the affidavits are not satisfactory, the question is what
order should be made. I have said that they do not enable me to conclude that the
claim for privilege is established. I have considered whether this means that the Total
defendants have not satisfied the burden of proof and that I should order inspection of
the documents. The affidavits do not disclose all that they ought to disclose. However,
in the light of Mr Jones’s unequivocal statements as to his purpose and the time some
of TAV’s evidence was served (Mr Poynter’s email – paragraph 16 above – referring
to what Total’s parent company would require was produced during the hearing) this
would not be appropriate. I have decided that, having regard to the decisions such
as Birmingham and Motor Omnibus Co Ltd v London and North Western Railway
Co, Ankin v L & NE Railway Co, and National Westminster Bank plc v Rabobank
Nederland, Mr Jones should be ordered to swear a further affidavit to deal with the
matters which the earlier affidavits do not cover or on which they are unsatisfactory.
As to cross-examination, for the reasons I have given, on the assumption there is
jurisdiction to order cross-examination in this context, I do not consider this is an
appropriate case for doing so.

A

B

C

D

E

F

G

The applications in respect of the HOSL AIT
102. I have referred to the abandonment of the applications in respect of HOSL and
Mr Richard Jones, and said that they were unsustainable. The documents had not been
requested from HOSL prior to the application. Nor were HOSL’s solicitors contacted
on the issue. As in the case of Mr Malcolm Jones, there was no formal application to
cross-examine him supported by evidence as required by the CPR. Since TAV’s case
was in effect that Mr Jones’ affidavit should not be believed, a serious allegation, it
should have been made by application supported by the evidence on which it was
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proposed to rely. The supporting material on which TAV relied was in fact served only
on 4 July, very shortly before the hearing.
103. There was nothing in the material before the court which cast doubt on the
affidavits sworn on behalf of HOSL by Mr Richard Jones and Mr Young. In view of
HOSL’s status, the existence of the HSC’s Buncefield Major Incident Investigation
Board and Total’s Accident Inspection Team’s investigations, it was unsurprising that
HOSL’s dominant purpose in setting up its accident investigation team was to assist
HOSL’s legal advisers in advising it in relation to contemplated civil and criminal
proceedings. Although a number of other points were relied on in TAV’s written
submissions, at the hearing its case that the HOSL investigation was also for lessonlearning purposes rested on HOSL having held itself out to the competent authority as
the operator of the site and was therefore under a duty under the COMAH Regulations
to investigate incidents and near misses. Mr Young’s affidavit, which is unchallenged,
addresses this issue. Moreover, Mr Young was at the relevant board meetings and
advised the board. His evidence is that the sole purpose of setting up the HOSL AIT
was to assist in relation to contemplated criminal and civil proceedings. His evidence
is not challenged. The application to cross-examine Mr Richard Jones thus falls at
the first hurdle.
104. There were other fundamental difficulties in the application. I have dealt
with the position as to cross-examination in relation to an affidavit as to disclosure
including one claiming privilege, elsewhere in this judgment. In the case of HOSL,
cross-examination would have been wholly inappropriate for two reasons. First,
in the light of the close involvement of the lawyers in the decision to establish the
HOSL AIT, it would be difficult to examine Mr Jones without straying into the legal
advice Eversheds gave the HOSL board. Secondly, a major issue in the litigation is
whether Total or HOSL were the operators of the site for the purposes of the COMAH
regulations. It is established that it is inappropriate to deal with such a matter at an
interlocutory stage on the basis of limited evidence. In any event, as I have observed,
Mr Young’s affidavit addresses the Regulations point and states that there was no
suggestion that the HOSL AIT should be set up for the purposes of the COMAH
regulations or pursuant to any internal procedures.
Conclusion
105. In the light of what is stated in paragraphs 95–101 of this judgment, the
appropriate course is to require a further affidavit to be sworn by Mr Malcolm Jones
dealing with the matters which his earlier affidavits do not cover or on which they are
unsatisfactory. I shall hear submissions as to the time within which this is to be done.
If the gaps and inadequacies are not addressed, it is difficult to see that the burden of
proof that lies on a person claiming privilege will have been satisfied.
(Order accordingly)
_____________
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INTRODUCTION
This Court has inherent authority to control the order, means and method of discovery in
an action to promote fairness and justice between the parties.
Here, Defendant properly served discovery requests for Plaintiff, due on March 16, and
thereafter accepted a deposition date of March 25, after the discovery responses and document
productions were due so that she would properly have time to review the documents and prepare
her client for her deposition.
Following the scheduling of the deposition, Plaintiff failed to (a) properly and timely
respond to interrogatories and a request for production of documents due before the deposition
date, (b) improperly asserted privileges and objections for which she has no good faith basis, and
(c) failed to properly disclose matters subject to Fed. R. Civ. P. 26(a)(1). Plaintiff touted to this
Court her “thousands of pages” produced in response to the discovery requests, but upon closer
inspection, that production is essentially empty: it consists largely of numerous copies of
lengthy transcripts, and defendant’s pleadings in this case, which are not responsive to any
discovery request. Now Plaintiff has stated her intent to produce thousands more pages on the
eve of Ms. Maxwell’s deposition, knowing that her counsel will have insufficient time to review
the materials, show them to their client, and use them to properly prepare her for her deposition.
Plaintiff’s counsel clearly hopes to ambush Ms. Maxwell at her deposition, either by showing her
a document that she has not had a chance to review, or by making her look foolish on videotape
for not remembering the contents of documents that relate back to witnesses and events
occurring more than 17 years ago.
The Federal Rules of Civil Procedure are designed to preclude such litigation by ambush
and surprise. Plaintiff has articulated no good reason, nor any reason at all, why the deposition
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cannot be held in 2-3 weeks’ time, after proper Responses & Objections are produced, after her
key documents in this case have been produced, after privilege issues have been resolved, and
after counsel has had an opportunity to review the documents and to properly prepare their client
for her deposition. Plaintiff has created the problem by failing to timely produce interrogatory
responses, documents and her Rule 26 disclosures. She should not be rewarded for gaming the
system.
Rule 26(c) permits the Court to issue, for good cause, a protective order in order to
“protect a party or person from annoyance, embarrassment, oppression or undue burden or
expense” by “specifying terms, including time and place…for the disclosure or discovery”
and/or “prescribing a discovery method other than the one selected by the party seeking
discovery.” Fed. R. Civ. P. 26(c)(1)(B) & (C). Ms. Maxwell asks the Court to adjourn her
deposition until mid-April so that the above-listed discovery issues can be properly resolved in
advance of that time.

Certificate of Conferral
Counsel has conferred numerous times regarding the issues contained herein, most
recently in a one hour and 45 minute phone call on March 21, 2016. Although Plaintiff has
promised to supplement her production, revise her Responses & Objections, and to withdraw
some of her privilege assertions, sign her Interrogatories and Objections and to consult with her
client and her client’s other attorneys as to whether she can produce other information (like her
client’s current address), Plaintiff refuses to postpone the deposition of Ms. Maxwell for even the
period of time it would take for her to make complete disclosures. Therefore, defense counsel
believes that their obligations pursuant to Rule 26(c) as well as this Court’s directive of March
17, 2016, have been fulfilled.
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Procedural Background
Ms. Maxwell served her First Discovery Requests on Plaintiff on February 12, 2016.
Responses were thus due by March 16, 2016. Thereafter, counsel conferred regarding deposition
dates for Ms. Maxwell and two other witnesses. It was on February 20, 2016 that defense
counsel proposed that she could be available for Ms. Maxwell’s deposition in New York on
either March 24 or March 25, 2016, anticipating that discovery responses would timely be
provided 8-9 days prior to the deposition. Declaration of Laura A. Menninger In Support of
Motions (“Menninger Decl.”) Ex. E. The parties kept that date open, though Ms. Maxwell
repeatedly reiterated the need for a protective order prior to the deposition.
Three weeks passed, and it was not until March 8, that Plaintiff’s counsel wrote a letter
claiming that she would not be able to timely produce all responsive documents. In that letter,
she expressed her desire to produce documents on a “rolling basis,” to be completed on or about
April 15, 2016. Defense counsel responded saying that would be fine, however, Ms. Maxwell’s
deposition should then be postponed until after the document production was complete. Defense
counsel proposed dates as early as mid-April for the continued deposition. Menninger Decl.
Ex. I. Plaintiff disagreed and she filed a motion seeking permission from the Court to (a)
produce her documents over the course of a month but (b) keep Ms. Maxwell’s deposition on
March 25, 2016, despite her incomplete and untimely production, and incorrectly stating that Ms.
Maxwell had demanded she “cancel” her deposition. (Doc. # 59 at 3)
On March 16, 2016, Plaintiff served Response and Objections to Defendant’s First Set of
Discovery Requests and provided 3,190 pages of documents. The next day, argument was heard
by this Court concerning, inter alia, Plaintiff’s Motion for Leave to Serve Production on a
Rolling Basis. During that argument, Plaintiff’s counsel represented a number of times to this
Court the supposed breadth of her production the night before and minimized the number of
3

outstanding documents there remained to be produced. See Transcript of March 17, 2016
Hearing (“Tr.”) at 12:7-10 (“We produced 3,000 pages last night. We are continuing that
production. We are moving as fast as we can. We produced a privilege log with over 134
entries on it.”); id. at 15:21 (“Like I said, we produced 3,000 pages yesterday.”); id. at 17:5 (“I
produced 3,000 pages”). She also offered to produce any documents that she intended to “use”
at the March 25 deposition.
Counsel engaged in a conferral on March 21, 2016, regarding the deficiencies in
Plaintiff’s document production, the improper privileges and objections, and her incomplete Rule
26 disclosures. During conferral, Plaintiff’s counsel conceded that many of her objections and
assertions of privilege were improper and that her responses failed to adhere to Rule
34(b)(2)(C)’s requirement that she state whether she has withheld documents. Counsel for
Plaintiff stated she will “supplement” her Response and Objections and will provide numerous
additional documents in the coming days and weeks. As to other categories of documents,
Plaintiff demanded that she be provided with legal authority to support the request, and as to
others, she stated her need to confer with her client and her client’s other attorneys before even
knowing whether she had or could respond to the requests.
As of the date of this Motion, three days prior to the deposition, no additional documents
have been produced. Defense counsel will be traveling to New York tomorrow for the court
appearance on Thursday.
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ARGUMENT
I.

PLAINTIFF PROPOUNDED IMPROPER RESPONSES, OBJECTIONS AND
PRIVILEGES TO DEFENDANT’S DISCOVERY REQUESTS IN ORDER TO
AVOID TIMELY PRODUCING DOCUMENTS PRIOR TO DEFENDANT’S
DEPOSITION
Defendant’s First Set of Discovery Requests included 14 interrogatories and 37 document

requests. Because Plaintiff stated yesterday her intent to amend her Response & Objections and
to supplement her discovery, a Motion to Compel pursuant to Rule 37 is premature. However,
this Court can and should consider Plaintiff’s deficient Response & Objections in deciding
whether or not a deposition of Ms. Maxwell should proceed without the benefit of legally sound
and appropriate responses to interrogatories and document production.
A.

Plaintiff interposed improper objections to – and failed to even answer most
– interrogatories.

Plaintiff requested of this Court leave to produce documents on a rolling basis. She made
no such request with respect to her Interrogatory Responses, and thus, one can presume, she
believes her Interrogatory Responses of March 16, 2016, to be complete. They are not.
The Responses are not signed by Plaintiff, nor are the Objections signed by Ms.
McCawley. See Rule 33(b)(5); Menninger Decl. at Ex. A. “The plaintiff apparently
misinterprets the Federal Rules as optional. They are not. Rule 33(b)(5) could not be more
clear: “The person who makes the answers must sign them, and the attorney who objects must
sign any objection. This requirement is critical because ‘interrogatories serve not only as a
discovery device but as a means of producing admissible evidence; there is no better example of
an admission of a party opponent, which is admissible because it is not hearsay, than an answer
to an interrogatory.’” Walls v. Paulson, 250 F.R.D. 48 (D.D.C. 2008) (sanctioning Plaintiff for
failure to sign interrogatories) (internal citations omitted).
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Plaintiff refused to answer at all Interrogatory Nos. 5-14. Id. at 10-17. With respect to
Interrogatory Nos. 1-4, she gave incomplete and partial answers. Id. at 5-10. Her assertions of
privilege track the same nonsensical bases as she used in Response to the Requests for
Production of Documents, discussed more fully below.1 By way of example, again, she
propounds the same assertion of all possible privileges, and completely refuses to answer, in
response to Interrogatories seeking:


Her and her attorneys’ communications with journalists, media organizations, and
publishers (Interrog. No. 5).



Any employment she has had since 1996, including the names and contact
information for her employers, the dates of her employment, and her titles and
income from such employment (Interrog. No. 9).



Income she has received apart from employment (Interrog. No. 10).



Facts in support of her claims for lost wages (Interrog. No. 11).



Her past and current treating physicians and psychiatrists (Interrog. No. 12, 13).

Most egregiously, Plaintiff refused to answer interrogatories which strike at the heart of
her allegations. Ms. Maxwell interposed Interrogatories concerning which “false statements”
attributed to Ms. Maxwell were “published globally” as contended in paragraph 9 of Count 1 of
the Complaint (Interrog. No. 6) and whether Plaintiff has been defamed by anyone other than

1

Plaintiff additionally asserts that no interrogatories are permitted pursuant to Local Rule 33.3
prior to the last 30 days of discovery. See Menninger Decl. Ex. A. Her objection is unfounded,
as defense counsel explained to her by letter of February 20, 2016. Id.at Ex. D. First, many of
the interrogatories sought, consistent with Local Rule 33.3(a), the names of witnesses and the
custodians of records, such as her treating physicians, her employers, her attorneys, as well as the
bases for her computation of damages, such as any employment income, non-employment
income and facts supporting her claim for lost wages. Second, Local Rule 33.3(b) authorizes,
“during discovery,” interrogatories which “are a more practical method of obtaining the
information sought than a request for production or deposition. The remainder of the
interrogatories propounded fall within this category – the kind of minutiae that Plaintiff is
unlikely to “recall” at the time of her deposition, such as all cellphone numbers she has used, the
dates she and her attorneys communicated with the media, etc. Plaintiff’s blanket assertion of
Local Rule 33.3 is clearly interposed in bad faith.
6

Ms. Maxwell (Interrog. No. 7). Both of these requests are standard requests in a defamation suit
and directly relate to the liability and damages claimed by Plaintiff. Plaintiff refused, claiming
the laundry-privilege list and stating that the “information is in the possession of Defendant who
has failed to comply with her production obligations.”
Likewise, Plaintiff refused to identify, in advance of Ms. Maxwell’s deposition or ever,
the individuals to whom Plaintiff claims Ms. Maxwell sexually trafficked her. Interrogatory No.
8 asked her to specify the individuals referred to generally in her Florida CVRA pleading that
were the supposed participants of the alleged sexual trafficking, “including numerous prominent
American politicians, powerful business executives, foreign presidents, a well-known Prime
Minister and other world leaders.” Plaintiff refused, claiming every applicable privilege, and
additionally “because naming some such individuals would jeopardize her physical safety based
on credible threats to the same (sic).” Menninger Decl. Ex. A at 12-13. Does that mean that
Plaintiff’s counsel does not intend to ask about these world leaders during Ms. Maxwell’s
deposition? Does it mean that Ms. Maxwell’s statements to the press that Plaintiff’s claims
regarding world leaders were “obvious lies” cannot be tested for their truth or falsity during this
litigation? Or by failing to name these individuals does Plaintiff seek to use the deposition as a
fishing expedition as to any famous person Ms. Maxwell has ever met?
Plaintiff has brought a lawsuit claiming her allegations about Ms. Maxwell are true, now
she doesn’t even want to say what her allegations are, or she wants to wait and try to conform her
proof to sometime after Ms. Maxwell is deposed. There is no excuse for these untimely,
improper and incomplete responses, and fairness dictates that the answers be provided in
advance of defendant’s deposition. Kolenc v. Bellizzi, No. 95 CIV. 4494 (LMM KNF), 1999 WL
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92604, at *3 (S.D.N.Y. Feb. 22, 1999) (“Failure to respond timely to a party’s request for
documents results in a waiver of all objections which could have been seasonably asserted.”).
B.

Plaintiff propounded inapplicable Privileges, Responses & Objections to the
Request for Production of Documents.
1.

Plaintiff asserted inapplicable privileges.

As discussed during oral argument before this Court on March 17, Plaintiff’s counsel
interposed every single possible objection to every single discovery request, without regard to
whether that privilege was applicable to the specific request. Such a blanket objection amounts
to no objection at all. Johnson v. Kraft Foods North America, Inc., 236 F.R.D.535, 538 (D. Kan.
2006) (a general objection which objects to a discovery request “to the extent” it may apply is
tantamount to asserting no objection at all as it makes “no meaningful effort to show the
application of any such theoretical objection to any request for discovery.”). Plaintiff responded
to each and every of the thirty-seven (37) Requests for Production of Documents with the
following privilege assertion: “Ms. Giuffre objects to this request in that it seeks information
that is protected by the attorney-client, work product, joint defense, investigative, spousal and
other applicable privileges.” See Menninger Decl. Ex. A.2 Among the type of items to which
Plaintiff asserted these privileges:


Request No. 9 – “Any Documents reflecting rental agreements or purchase
agreements for residential addresses identified by You in response to
Interrogatory No. 1.”



Request No. 10 – “All Documents relating to Your Employment and/or
association with the Mar-A-Lago Club located in Palm Beach, FL, including any
application for Employment.”

2

Today at 3:15 p.m. EST, Plaintiff served “Supplemental Response and Objections to
Defendant’s First Set of Discovery Requests.” The new version does not indicate where, if any,
supplements were provided and a cursory review does not reveal any. Counsel will be prepared
to address at the argument on Thursday whether any of these additions alter the arguments
presented herein.
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Request No. 21 – “All Documents relating to Your driver’s license from 19982002.”



Request No. 22 – “A copy of Your marriage license(s) from 1999 to present.”



Request No. 24 – “All Documents concerning Your employment in Australia,
including, but not limited to employment applications, pay stubs, Documents
reflecting Your Income including any tax Documents.”

There is simply no good faith basis to assert “attorney-client” or “work product” privileges to
documents such as a marriage license or employment records.
Plaintiff added equally non-applicable privileges to other of her responses. For example,
she claimed an “agency privilege,” “investigative privilege” and “accountant client privilege”
with respect to Request No. 13 – “All Documents concerning any allegations of theft by You
from the Roadhouse Grill in Palm Beach, Florida from 1999-2002.” A simple Westlaw search
for “agency privilege” in New York and in the Second Circuit did not reveal that one exists,
certainly not for an individual rather than an “agency”. Nor is an “investigative privilege” a
recognized privilege. See Lyman v. Felter, No. 1:12-CV-530 MAD/RFT, 2015 WL 1415270, at
*3 (N.D.N.Y. Mar. 26, 2015) report and recommendation adopted, No. 1:12-CV-530
MAD/DEP, 2015 WL 3549667 (N.D.N.Y. June 8, 2015) (chastising a pro se plaintiff for
assertion of non-applicable privileges such as the “investigative” privilege). Further, “New York
does not recognize an accountant-client privilege.” In re Waterscape Resort LLC, No. 11-11593
(SMB), 2014 WL 302856, at *3 (Bankr. S.D.N.Y. Jan. 28, 2014). But that did not stop Plaintiff
from asserting this privilege in response to a request for her tax returns, Request No. 14.
Because Plaintiff asserted privileges that do not exist under New York or federal law, and
asserted privileges that clearly do not apply to certain documents, her assertions cannot have
been propounded in good faith. See Jones v. J.C. Penny’s Dep’t Stores, Inc., 228 F.R.D. 190,
201 (W.D.N.Y. 2005) (concluding that the plaintiff and her attorney engaged in bad faith and
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willful misconduct in conducting discovery, warranting sanctions, where, among other things,
counsel “merely asserted a general objection to the production [of a relevant] file based on the
attorney-client privilege lacking any colorable basis.”). Such improper assertions of privilege
amount to a waiver of any applicable privilege. SEC v. Yorkville Advisors, LLC, No. 12 Civ.
7728 (GBD)(HBP), 2015 WL 855796, at *1 (S.D.N.Y. Feb. 27, 2015) (holding that plaintiff’s
unjustified failure to serve indices of privileged documents in a timely and proper manner
operated as a waiver of any applicable privilege.)
2.

Plaintiff interposed inapplicable objections.

Plaintiff also interposed equally inapplicable objections to her responses to document
requests. For example, Plaintiff asserted:


Response to Requests No. 5, 7, 8, 21, 25 – “Ms. Giuffre objects to this request in
that documents responsive to this request are within the possession, custody and
control of the defendant and Jeffrey Epstein with whom she claims a joint defense
privilege and defendant has refused to produce responsive documents to Ms.
Giuffre’s request seeking communications between the Defendant and Ms.
Giuffre and between Jeffrey Epstein and Ms. Giuffre.”



Response to Request No. 6 - “Defendant has documents responsive to this request
that she should produce.”



Response to Request No. 16, 28, 29, 30, 31, 32, 34 – “Ms. Giuffre objects to this
request to the extent it seeks proprietary and copyright protected materials.”

It is well-settled that a party may not object to a discovery request on the grounds that she
thinks the other party “already has the materials,” nor is there any legal authority for saying that
because a party thinks a third party has the same materials, they do not have to produce it and the
requesting party must secure them elsewhere. Nor does Plaintiff have a good faith basis to assert
a “copyright” or “proprietary protection” for her “diary, calendar and journal” that she sold to a
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news organization, Radar Online,3 or a book deal that she is attempting to sell (or has sold) to a
publisher, regarding her allegations at issue in this Complaint. Resp. to Req. No. 32.
These responses, like Plaintiff’s assertions of privilege, were interposed in bad faith.
3.

Plaintiff failed to state whether she was withholding documents

Rule 34(b)2)(C), as amended December 2, 2015, now requires that “an objection must
state whether any responsive materials are being withheld on the basis of that objection. An
objection to part of a request must specify the part and permit inspection of the rest.” Despite the
clear requirements of the rule, Plaintiff interposed numerous objections and then failed
repeatedly to state whether she was withholding any documents on the basis of any particular
objection or to permit discovery of the un-objected to portions of the request.
For example, in Response to Request No. 1, Plaintiff interposed objections based on
Local Rule 33.3, the numerous privileges listed above, the request was “overly broad,” “seeks to
invade the privacy rights of a sex abuse victims (sic),” and “is meant for the improper purpose of
harassing and intimidating this victim.” Then Plaintiff stated that “subject to the forgoing
objections,” she is producing 3,190 documents and will continue to supplement this production,
but “is withholding documents based on her objections.” Additionally adding to the confusion,
Plaintiff repeatedly states that she either “has produced non-privileged documents” or she “does
not have any non-privileged documents”, but fails to say whether she is withholding any
“privileged” documents, which Rule 34 clearly requires her to state. It is absolutely impossible
to tell from Plaintiff’s responses whether (a) she is persisting in any particular objection, (b)
3

Compare Response to Request No. 16 – “Any diary, journal or calendar concerning Your
activities between 1996-2002” with “Diary of Virginia Roberts Who Claims She Had Sex With
Prince Andrew Reveals Details,” Daily Mail.com (Jan. 13, 2015),
http://www.dailymail.co.uk/news/article-2908852/Teen-diary-belonging-woman-claimsunderage-sex-Prince-Andrew-reveals-explicit-details-night-London.html (last accessed March
20, 2016).
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persisting in any particular privilege, (c) she placed responsive documents on a privilege log, (d)
what grounds she asserts for withholding documents, and (e) which portion is being disclosed
and which portion withheld. See also Responses to Requests No. 2, 3, 4,
The Advisory Committee Notes reflecting the 2015 amendment to Rule 34 provide that
“[t]his amendment should end the confusion that frequently arises when a producing party states
several objections and still produces information, leaving the requesting party uncertain whether
any relevant and responsive information has been withheld on the basis of the objections.” Far
from ending the confusion, Plaintiff’s responses amplify it.
II.

PLAINTIFF’S INTERROGATORY RESPONSES AND 3,190 PAGE
PRODUCTION CONTAINED ALMOST NONE OF THE REQUESTED
ANSWERS OR DOCUMENTS, INCLUDING KEY DOCUMENTS FOR THIS
CASE
Plaintiff stated over and over during Court that she had made a good-faith production of

thousands of pages of documents and therefore could be excused for not having timely produced
all of the requested documents, nor would Ms. Maxwell suffer prejudice in going forward with
her deposition in the absence of a timely production.
After having had a chance to review the 3,190 page document production, however, it is
clear that it contains almost none of the requested documents, but rather is filled with multiple
copies of a few lengthy deposition transcripts, pleadings in this case, and other similarly nonresponsive documents. Plaintiff has simply inflated her document production to make it look
like she did a thorough job of reviewing and producing documents, when the opposite is true. To
wit:


Juan Alessi deposition (139 pages), produced twice.



Alfredo Rodriguez deposition (68 pages), produced thrice



Palm Beach police reports (redacted), (89 pages), produced twice
12



Sarah Kellen deposition (116 pages), produced once



Nadia Marcincova deposition (50 pages), produced once



Message book (185 pages)



Flight logs (138 pages), produced twice



Photos (21 pages), produced four times.

Thus, the same eight documents account for more than half of the total production.
More telling are the documents that Plaintiff failed to produce, including documents that
are key to this case. Plaintiff contends that Ms. Maxwell began her “campaign to discredit” her
following her December 30, 2014 pleading in the U.S. District Court in which she attempted to
join the Crime Victims’ Rights Act lawsuit there. Indeed, that is the pleading in which some of
Plaintiff’s most outlandish claims were first set forth, and that pleading preceded by three days
Ms. Maxwell’s denial of Plaintiff’s allegations. Yet Plaintiff has not even produced an
unredacted copy of the pleading setting forth her allegations about Ms. Maxwell. Instead, she
produced a redacted copy in which the allegations about Ms. Maxwell and the legions of famous
people to whom she claims Ms. Maxwell trafficked her are blacked out. They were blacked out
in response to Judge Marra’s Order which struck those allegations as “impertinent” but does
Plaintiff and her counsel not even possess an unredacted version? Plaintiff wants to take the
deposition of Ms. Maxwell concerning her denial of a statement that Plaintiff won’t even provide
in advance.
Other documents that Plaintiff has failed to timely produce include:


Her own deposition testimony in the defamation suit between her counsel and
Alan Dershowitz, in which she no doubt discussed Ms. Maxwell



Her fee agreements with her counsel



Her communications with Mr. Epstein and with Ms. Maxwell
13



Her employment records with Mar-A-Lago (which is where she claimed she met
Ms. Maxwell when she was 14, or 15 or 16, depending on her various versions of
events).



Her education records (reflecting not only whether she was in school when she
was a 14-16 year old) but also reflective of her potential future earnings.



Her travel records (which might help refute her claims that she was sexually
trafficking incidents abroad).



Her confidential settlement agreement with Mr. Epstein.

Plaintiff now agrees that she will look for some of these documents and produce them at
some time in the future, presumably after her deposition of Ms. Maxwell.
III.

PLAINTIFF FAILED TO TIMELY AND PROPERLY MAKE DISCLOSURES
PURSUANT TO FED. R. CIV. P. 26
As detailed in the simultaneously filed pleading, Plaintiff has failed to properly make

disclosures pursuant to Rule 26(a)(1). While these disclosures may not directly impact the
subject matter of Defendant’s depositions, they demonstrate the bad-faith of Plaintiff in fulfilling
her discovery obligations and also, ultimately, may likely impact the discovery deadlines that
have been set in this case.
Plaintiff’s argument to go forward on March 25, 2016, rather than some date in mid-April
after her own disclosures and discovery responses are complete, is due to the “looming” fact
discovery cut-off of July 1. Yet she has been denying Ms. Maxwell all the clearly disclosable
items that Ms. Maxwell is entitled to in order to defend her case – the computation of damages
and any supporting documentation, the names of medical professionals who can supposedly
verify her past and future medical treatment needs, her prior wages (if any), her bases for
claiming $30 million in non-economic damages. Plaintiff has admitted that some of the treating
professionals she will be relying on live in Australia but said she couldn’t understand why we
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thought we would need to take their depositions or that it might be difficult to get those
depositions scheduled in the remaining 99 days of discovery.
To the extent Plaintiff complains of difficulties in completing discovery as the basis for
need to take Ms. Maxwell’s deposition on March 25 versus mid-April, the discovery deadlines
are equally problematic for Defendant to complete discovery based on Plaintiff’s lack of
diligence and forthrightness in providing proper Rule 26 disclosures.
IV.

OTHER DISCOVERY ISSUES NOT YET RESOLVED INCLUDING PRIVILEGE
BEFORE THIS DEPOSITION
Based on this Court’s Order, Ms. Maxwell will be providing supplemental materials in

support of her claims of privilege within the two week deadline established by this Court.
Presumably there will be a ruling sometime shortly thereafter, and, should any additional
documents be disclosed to Plaintiff, she will not have had access to those records on March 25.
Similarly, Ms. Maxwell fully intends to submit a complete Motion to Compel regarding
Plaintiff’s deficient discovery responses should Plaintiff fail to withdraw improper objections
and privileges, comply with the requirement that she state whether she is withholding
documents, the deficiencies in Plaintiff’s privilege log, and her incomplete and non-responsive
Interrogatory responses.
V.

PLAINTIFF’S DISCOVERY TACTICS DESIGNED TO AMBUSH DEFENDANT
AT HER DEPOSITION
Plaintiff has been litigating the matters in this case since 2009, with cadres of expensive

lawyers, and big law firms, behind her. Her lawyers have been working together to coordinate
her media strategy, to make book deals, to give on-air interviews about Plaintiff’s allegations,
securing hundreds of thousands of dollars in media-money. Ms. Maxwell has not. She has not
previously been a party to any criminal or civil litigation. Despite the years of litigation, here on
the eve of her deposition, Plaintiff and her counsel are still sitting on thousands of pages of
15

documents representing Plaintiff’s version of events, statements taken by witnesses,
communications to the press, which published false and defamatory statements about Ms.
Maxwell, and they have interposed baseless, frivolous and frankly sanctionable privileges,
discovery responses and have refused to even answer the most simple of interrogatories. Those
discovery requests were due on March 16, and Plaintiff knew when she proposed the deposition
date of March 25 that her discovery was due prior to that time. Three days before the deposition,
she still has not rendered answers or provided documents that go to the heart of this case – what
were her statements to the Florida court and to the press to which Ms. Maxwell was responding?
What statements were false? To whom did Ms. Maxwell supposedly sexually traffic her?
Plaintiff’s gamesmanship is clear: she wants to get Ms. Maxwell on a videotaped
deposition camera, show her documents that she has not had a chance to review either because
they were not produced or because they were produced so late in the day buried amidst
thousands of pages of meaningless discovery that her attorneys have not had the opportunity to
review and to refresh her recollection. Or Plaintiffs want to ask Ms. Maxwell questions about
events that occurred 17 years ago, while in possession of documents that would refresh her
recollection but not show those to her, so that they can later spring them on her at trial and ask
about her new refreshed memories.
This is a discovery ambush and the Court should not permit it, certainly not when the
discovery requests came first, and were propounded before the deposition date was set.

VI.

PLAINTIFF WILL SUFFER NO HARM BY POSTPONING DEPOSITION FOR
2-3 WEEKS
Notably absent from any of Plaintiff’s pleadings or argument is the harm she would

suffer by having to wait 2-3 weeks for a deposition delay caused by her own lack of diligence in
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producing interrogatory responses and documents. There is none. No other witnesses
depositions have now been scheduled, no other discovery requests are outstanding, no expert
disclosures have been made.

CONCLUSION
Plaintiff’s discovery responses are riddled with improper objections, non-existent
privileges, failures to respond, failures to follow the basic requirements of the Rules, and her
initial disclosures are the same. In a case where Plaintiff has made the most serious of
allegations against Ms. Maxwell, that she is a sexual abuser and trafficker, she should be held to
the requirements of the Rules of Civil Procedure. Allowing her to game the system, to sit on
responsive documents, to evade providing the very allegations that she has decried Ms. Maxwell
from denying, is to permit her the opportunity to try to game the system and ambush Ms.
Maxwell at her videotaped deposition. Particularly in the absence of any articulated harm to
postponing the deposition until she serves responsive answers, provides responsive documents
and withdraws frivolous objections, a delay of defendant’s deposition for a period of 2-3 weeks
will serve the interests of justice and fairness as well as the spirit of the Rules of Civil Procedure.

17

Dated: March 22, 2016

Respectfully submitted,

/s/ Laura A. Menninger
Laura A. Menninger (LM-1374)
HADDON, MORGAN AND FOREMAN, P.C.
150 East 10th Avenue
Denver, CO 80203
Phone: 303.831.7364
Fax:
303.832.2628
lmenninger@hmflaw.com
Attorney for Ghislaine Maxwell
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CERTIFICATE OF SERVICE
I certify that on March 22, 2016, I electronically served this MOTION FOR PROTECTIVE
ORDER REGARDING DEFENDANT’S DEPOSITION with the clerk of the court using the
CM/ECF system which will send notification to all counsel of record including the following:
Sigrid S. McCawley
BOIES, SCHILLER & FLEXNER, LLP
401 East Las Olas Boulevard, Ste. 1200
Ft. Lauderdale, FL 33301
smccawley@bsfllp.com
/s/ Nicole Simmons
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1

THE COURT:

Thank you all very much.

I'm sorry for

2

the inconvenience that I have imposed upon you.

3

about the inconvenience that you have imposed upon me.

4

2

I'm sorry

But having said all of that, this really is the first

5

time that we've had an opportunity, I think, to get together on

6

this case.

7

sure but I think I understand the difficulties of this case.

8

There is an emotional element, obviously, throughout the case

9

on both sides, and I understand that.

And let me just say, I think -- I mean, I'm not

Fortunately, we're

10

blessed by excellent counsel and it would be nice if they can

11

avoid adopting the emotional flavor of their clients, and I

12

presume that they will be able to do that, it certainly will

13

help, because these issues are going to be difficult and I'm

14

well aware of it.

15

Now, at the outset, there is some discussion in these

16

papers about meet and confer.

Let me make clear what I would

17

like from this day forward.

18

like to have a meet and confer.

19

counsel are living in God's country and they're not cursed with

20

the metropolitan residence.

21

that.

22

person, but I will require you to meet.

23

And I would say this.

On any discovery issues, I would
Now, I understand that defense

I salute their good judgment in

And so I will say that I will not require you to meet in

If you have a meet and confer,

24

I would like to have correspondence between the parties as to

25

what the subject is so that there is an agreed agenda that's
SOUTHERN DISTRICT REPORTERS, P.C.
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1

written and we know that both sides know what it is, and that

2

will help me if, ultimately, the problem gets back to me.

3

would say exchange writing as to what it's going to be and have

4

a meeting.

5

has to be a significant meeting; it can't be just one

6

ten-minute telephone call.

So I

It doesn't have to be in person, but it certainly

7

So that's how I feel about the meet and confer.

8

Now, I'm not going to get into whether that's relevant

9

or not to the problems which we face today.

That's just going

10

forward.

11

easy, but if you deal with these problems as the excellent

12

professionals that you are without the emotional implications,

13

having said that.

14

As I say, I do hope that you all can -- it won't be

Now, how to go forward today?

My thought is the

15

following.

16

understand the problems would be, I guess, a lie, but I'm

17

trying and you'll help me.

18

issues are and I would like to go through this with you, and

19

then when I'm finished, if we have missed something, I'm sure

20

you will correct me.

21

something, if you think that I'm wrong, that's fine, too.

22

mean, you can tell me why you think I'm wrong.

23

I have read your papers, and to say that I

I have a list of what I think our

And I'd be pleased to hear if I determine
I

Now, the first problem is the document -- the issue

24

about improper privilege claims.

As I understand that issue,

25

it is the presence of Gow, Cohen and maybe somebody else as
SOUTHERN DISTRICT REPORTERS, P.C.
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1

defeating the privilege, on the one hand.

2

the assertion by the defense that their participation as

3

whatever they are, managers, public relations people, whatever,

4

is necessary for the rendering of legal advice.

5

On the other hand,

Parenthetically, there is a subtext there about whose

6

law applies.

Let me say, I think we are going to apply New

7

York law in this case.

8

way or other down the road, but for this privilege purpose, I

9

think that's where we are.

British law may become relevant in some

10

I think what I would like is I would like any

11

materials that -- the obligation to establish this privilege is

12

obviously Ms. Maxwell's, and I would like any materials that

13

she wants to present to me about these meetings to establish

14

that it was necessary for the rendering of legal advice, I'll

15

review those materials in camera and try to reach a decision.

16

I may need something further after I have looked at them, but I

17

think that's the way I ought to deal with that particular

18

privilege issue.

19

There is a list of documents as to which objections

20

have been made on a variety of bases.

21

catalog of every objection known to the mind of excellent

22

attorneys, and I think we will try to deal with those this

23

afternoon and maybe we'll fail, but let's put those aside just

24

for the moment.

25

I will say probably a

The question about a protective order, of course there
SOUTHERN DISTRICT REPORTERS, P.C.
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1

should be a protective order in this case.

You are good

2

lawyers and you have been around this track more times than I

3

have and so you can prepare consensually a better protective

4

order than I can, and I urge you to do that.

5

will give you two weeks to do that.

6

present whatever materials you wish to me and I will decide

7

what the protective order is going to be.

8

idea because you know the case better than I do, obviously, and

9

so I urge you to resolve it by your litigation skills and not

10

leave it up to the ignorant district court judge who doesn't

11

really get into this kind of thing very often.

12

risk if you leave it to me.

And, in fact, I

Should you fail, you can

That's not a good

So you run a

13

Now, I would say two weeks, and then if you can't get

14

an agreement, maybe three weeks from now we wrestle with that.

15

Hopefully we won't.

16

I have to do that.

The deposition -- the defendant of course will be

17

deposed, and we can work out right now when.

18

don't want that deposition until the protective order is

19

completed.

20

with that today, the actual date of the deposition, or should

21

we pass that until we accomplish the protective order?

22

you all think about that?

23
24
25

So what do we do about that?

MS. McCAWLEY:

Obviously, you

Do you want to deal

What do

Can I be heard on that, your Honor?

This is Sigrid McCawley.

I am counsel for Ms. Giuffre.

With respect to the deposition date, the 25th was the
SOUTHERN DISTRICT REPORTERS, P.C.
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1

date that my opposing counsel proposed as possibly being

2

available.

3

We also offered to hold that deposition transcript confidential

4

until such time as the protective order could be issued so that

5

there is no barrier to us being able to take this deposition.

So we set it for that date, which is next Friday.

6

THE COURT:

How about that?

7

MR. PAGLIUCA:

Is that OK?

Frankly, it is not, your Honor, and the

8

reason is we, clearly from the papers submitted so far and the

9

exchange of counsel, we have a significant disagreement at this

10

point as to what the word "confidential" actually means, and we

11

have proposed to the plaintiff a protective order that we

12

believe is appropriate and neutral --

13

THE COURT:

Well, maybe I can -- can we get over -- if

14

that's the primary issue on the protective order, can we deal

15

with that now?

16

MR. PAGLIUCA:

I think there is a secondary -- well,

17

it may not even be secondary.

18

directly related to that, your Honor, and that is the lack of

19

production of documents from the plaintiff.

20

seen these papers yet, but there are in my view significant

21

deficiencies with the Rule 26 disclosures.

22

failure to produce documents.

23

to push these depositions forward without the required exchange

24

of discovery.

25

THE COURT:

There is another issue that is

The Court has not

There have been

And it is unfair at this point

Let me ask the plaintiff.

You really --

SOUTHERN DISTRICT REPORTERS, P.C.
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1
2

MS. McCAWLEY:
your Honor.

THE COURT:

4

MS. McCAWLEY:

What do you think?

THE COURT:

7

MS. McCAWLEY:

The issue is so I issued my

OK.

All right.

I've done 3,000 pages.

They've done

two emails.

9
10

Right.

deposition notice before they even served discovery requests.

6

8

Thank you,

I'm sorry, I didn't mean to interrupt you.

3

5

Could I be heard on that?

THE COURT:

Look, doesn't it make sense to resolve any

document discovery issues perhaps before the deposition?

11

MS. McCAWLEY:

I don't think so, your Honor.

I want

12

the testimony of this defendant in order to move this case

13

forward.

14

requests in October.

15

defendant yet.

16

leaving the country.

17

town next Friday.

18

7

Our discovery closes in July.

I issued my discovery

I have not gotten the deposition of the

This is a date she is available.
She is not going anywhere.

She is not
I have her in

I'll even agree to their protective order if it means

19

I can get her deposition, your Honor.

I just need to get this

20

case moving forward.

21

the defendant in this case, who has called my client a liar.

22

We are entitled to depose her and see if she is going to answer

23

the questions about why she was --

I need one deposition, the deposition of

24

THE COURT:

All right.

25

MS. McCAWLEY:

OK.

I am entitled to answers.

SOUTHERN DISTRICT REPORTERS, P.C.
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1

THE COURT:

Well --

2

MR. PAGLIUCA:

Your Honor, I think this is a good

3

meeting and it is a meeting that should have happened a long

4

time ago.

5

with plaintiff's counsel early on in this case to put together

6

a discovery schedule that made sense.

7

and in writing.

8

counsel for the plaintiff then unilaterally scheduled a bunch

9

of depositions without conferring on dates.

Unilaterally,

10

here's the dates, here are the depositions.

We then tried to

11

work through that issue, at the same time trying to work

12

through the protective order issue and the document issue, and

13

we get no response.

14

tactical advantage by not responding to these requests.

15
16

Let me say to the Court that we proposed to meet

We proposed that orally

That proposal was ignored and rebuffed.

THE COURT:

And

And I think the agenda here is to gain a

Well, I can't believe that lawyers would

seek a tactical advantage.

17

MR. PAGLIUCA:

18

THE COURT:

I can't believe such a thing.

I am shocked.

OK.

Tell you what we're going to do.

19

We'll -- three weeks, let's see.

20

question about document production, that hasn't been teed up,

21

so I don't know --

22

MS. McCAWLEY:

23

quickly?

24

wait to --

25

Her deposition -- this

And can I be heard on that really

I mean, If that were the standard, that they could

THE COURT:

No.

It hasn't been teed up, I agree.

SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300
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1

(Pause)

2

OK.

Then I think what we should do is I'm assuming we

3

will resolve the protective order problem -- we've sort of slug

4

over the -- can we resolve what's confidential?

5

possible?

6

complicated?

7

Is that

Could we do that this afternoon, or is that too

MS. McCAWLEY:

Your Honor, I can have the deposition

8

of the defendant in this case and move this case forward.

9

will agree to their protective order.

10

I

I just want that

deposition.

11

THE COURT:

Yes.

12

MS. McCAWLEY:

13

THE COURT:

It is that important to me.

I get your point.

I understand that.

But

14

at the same time, I think, given the nature of all that lies in

15

this, I think it is fair to say no side would like to have this

16

aired, and so we've got to have a protective order that

17

everybody feels comfortable with.

18

MS. McCAWLEY:

Your Honor, you can today enter the

19

protective order that they submit.

20

objections if I get the deposition.

21
22

THE COURT:

Will you agree now to the protective

order?

23

MS. McCAWLEY:

24

deposition, yes, I will do that.

25

I will disregard my

THE COURT:

Yes.

Oh, OK.

If it means I can get her

Good.

Well, that solved that.

SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300
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1

MR. PAGLIUCA:

It is not as simple as that, your

2

Honor, because this quid pro quo, I'll agree to their

3

protective order if I can have the deposition on the 25th,

4

doesn't solve the problem.

5
6

THE COURT:

agreed to the protective order.

7
8

At least we've separated it.

So that's done.

OK?

Now, why can't we have her deposition upon, whatever
it is, a week from Friday?

9

MS. McCAWLEY:

10

week from tomorrow.

11

THE COURT:

12

MS. McCAWLEY:

13

MS. MENNINGER:

14

OK?

She has

Friday, the 25th, this coming Friday, a

Oh, a week from tomorrow, yes.
Yes.
Your Honor, we served discovery

requests on plaintiff on February 12th.

15

THE COURT:

Well, look, that's nice.

That's good.

16

But I don't have that, and I think she's right that there is no

17

rule that says you have to get your discovery requests

18

satisfied before the deposition, so --

19

MS. MENNINGER:

Your Honor, the responses were due

20

last night yesterday, so that is prior to Ms. Maxwell for the

21

25th.

22

they have said they're going to take a month to roll out their

23

production, not just --

24
25

However, as a part of producing that discovery response,

THE COURT:

Look.

I'll tell you what let's do.

I

don't have that, but let's -- we'll hold the deposition date.
SOUTHERN DISTRICT REPORTERS, P.C.
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1

When we get through with the rest of this stuff, we'll find out

2

if there is something in particular that you want prior to next

3

Friday and see what that is and see if we can get it.

4

that?

5

(Pause)

6

OK.

How is

Who pays for what and counsel, all of that?

7

Those are interesting problems and who knows how they all come

8

out.

9

until the conclusion of the case, which is what I shall do.

I think all of that is best served by reserving them

10

The plaintiff wants to produce on a rolling basis and

11

to amend or add to the privilege log as the production goes

12

forward.

I don't see any problem with that.

13

MS. MENNINGER:

14

I was just alluding to.

15

don't have a problem with plaintiff producing her documents

16

over the course of the month because she has said that it is a

17

hardship for her to produce them all last night, which is when

18

they were due.

19

deposition in the middle of her rolling production, in other

20

words, show up at the deposition with the documents she happens

21

to get --

22
23

Your Honor, that's actually the issue
I understand -- and I have said I

However, she's trying to take our client's

THE COURT:

That's what I'm saying.

Maybe what we'll

do is to deal with the document production issue separately.

24

MS. MENNINGER:

25

THE COURT:

OK.

And if there are some documents that

SOUTHERN DISTRICT REPORTERS, P.C.
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1

really seem to be important and they cannot be produced, then

2

maybe we'll put over the -- we'll see how that works.

3
4

MS. McCAWLEY:

Your Honor, I may be able to short

circuit this.

5

THE COURT:

Pardon me?

6

MS. McCAWLEY:

I may be able to short circuit this a

7

little bit.

8

continuing that production.

9

We produced a privilege log with over 134 entries on it.

10

are continuing to move that forward as quickly as we can.

11

We produced 3,000 pages last night.

We are

We are moving as fast as we can.
We

With respect to her deposition, your Honor, I'm happy

12

to provide them in advance every document I will be using at

13

her deposition.

14

means I can get her deposition next Friday, I will share with

15

them any document I intend to use at that deposition.

16
17
18

In other words, if that is their issue, if it

THE COURT:

That seems to solve the problem, don't you

think?
MS. MENNINGER:

Your Honor, I have to disagree.

I got

19

this responsive objection last night at 9:30 p.m., while I was

20

here in New York.

21

Honor a sense of the types of objections that plaintiff has

22

lodged to our document request.

23

her diary to Radar Online.

24

This diary contains plaintiff's allegations against my client.

25

So I asked for the diary that was sold to Radar Online.

I've taken a look at it, and I can give your

For example, their client sold

It was published on Radar Online.

SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300

Case 1:15-cv-07433-LAP Document 66 Filed 03/23/16 Page 13 of 35
G3hdgium

1

THE COURT:

2

MS. MENNINGER:

3

protected.

4

of example --

You get it.
It is copyright and proprietary

We're not going to produce it.

5

THE COURT:

6

MS. McCAWLEY:

No.

So that's the kind

You get it.

She doesn't have a diary.

7

referring to something else.

8

diary to produce.

9

handwritten notes that she gave a reporter.

10

She might be

I mean, my client doesn't have a

She doesn't have one.

Those were
She doesn't have

one.

11

THE COURT:

12

MS. McCAWLEY:

13

THE COURT:

14

MS. McCAWLEY:

15

addressing my requests today --

16

THE COURT:

So you are saying -That request is broader.

I mean --

No.
I didn't know we were going to be

-- as to the diary, you say it doesn't

17

exist.

18

there is has been the subject of the printed material?

There is no diary, there are no notes, and whatever

19

MS. McCAWLEY:

20

MS. MENNINGER:

Yes.
Excerpts -- excerpts, your Honor, with

21

my client's name on them in plaintiff's handwriting were sold

22

to Radar Online, not the entire document.

23

the entire document, I was told that it is proprietary and

24

copyright protected.

25

13

THE COURT:

And when I asked for

What is "proprietary"?

SOUTHERN DISTRICT REPORTERS, P.C.
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1

MS. McCAWLEY:

I think she's referring to a broader

2

request.

3

addressing right now.

4

your Honor.

5

to read the whole request, I can try and remember what --

My client doesn't have a diary, which is what she's

THE COURT:

7

MS. McCAWLEY:

8

documents?

9

that request.

11

I don't have my requests in front of me,

We were here on their requests.

6

10

But if you want

What are we talking -Did they say I was withholding

I don't think I said I was withholding documents on
But, again, I don't have it in front of me and I

apologize.
MS. MENNINGER:

The request number 16 reads:

"Any

12

diary, journal, or calendar concerning your activity between

13

'96 and '02."

14

14

Response:

Ms. Giuffre objects to this request to the

15

extent it seeks proprietary- and copyright-protected material.

16

Ms. Giuffre objects in that it seeks information protected by

17

the attorney-client privilege, the attorney work product

18

privilege, the joint defense, interest privilege, the agency

19

privilege, the investigative privilege, the spousal privilege,

20

the accountant/client privilege, and any other applicable

21

privilege."

22

THE COURT:

23

MS. McCAWLEY:

24

THE COURT:

25

Hot dog.

I tell you, that's great.

But did I say I didn't have --

Shall we use that as the standard

objection to every document request and then let's forget about
SOUTHERN DISTRICT REPORTERS, P.C.
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1

it?

OK, let's do this.

2
3

MS. McCAWLEY:

Your Honor, may I be heard on just one

point on this issue?

4

If the standard were that someone could wait in a case

5

to request documents and then push off depositions by

6

continuing to file new requests, it's apparently --

7

THE COURT:

Yes.

I hear you.

I understand that

8

point.

9

by the privilege, they have to be identified and logged.

10

So

that's the privilege.

11
12

Look, obviously if there are documents that are covered

I don't know, what is this proprietary thing?

What is

that all about?

13

MS. McCAWLEY:

To the extent she has commercially

14

valuable material that she has written, that's covered by --

15

it's covered by the protective order basically, that it would

16

be produced in a confidential format with a copyright-protected

17

format.

18
19
20
21

So it is a general objection -THE COURT:

So she will produce that, she will produce

everything -MS. McCAWLEY:

If she has something like that, yes.

Like I said, we produced 3,000 pages yesterday.

22

THE COURT:

And calendars and all of the rest of them?

23

MS. McCAWLEY:

To the extent she has any of that, we

24

will produce it, your Honor.

25

THE COURT:

All right.

In other words, you are going

SOUTHERN DISTRICT REPORTERS, P.C.
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1

to produce everything except anything that you have that you

2

claim privilege as to which you will log?

3

MS. McCAWLEY:

4

THE COURT:

5

MS. MENNINGER:

Yes.

16

We have been logging --

Well -Your Honor, on this particular one,

6

she says her client does not have any nonprivileged documents

7

created during the time period responsive to this request, and

8

then there are no privileged documents related to this log on

9

the privilege log.

So I don't have any way to read this

10

request in a privilege log and figure out whether there are

11

noncopyright materials that weren't withheld or there are

12

privileged because all of these privileges were raised --

13

THE COURT:

I take it that what's being said is that

14

she has no privileged documents that would be covered by that

15

request?

16

MS. MENNINGER:

That's not what the objection says.

17

And, your Honor, since she sold her handwritten notes about my

18

client to Radar Online, I know they exist because they were

19

excerpted on the Internet.

20
21
22

THE COURT:

Yes, but she said she doesn't have them.

She said -- I mean, correct me if I am wrong.
MS. McCAWLEY:

No, she doesn't have them.

But, your

23

Honor, I am happy to have -- first of all, she hasn't conferred

24

on these issues that we are talking about here today.

25

happy to address them fully.

I am

I feel very comfortable with our

SOUTHERN DISTRICT REPORTERS, P.C.
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1

discovery production in this case.

2

out; we have done it timely.

3

served their discovery requests October 27th, your Honor.

4

are now in March.

5

response.

Unlike like the defendants, who I
We

I received two emails, two emails in

I produced 3,000 pages --

6

MS. MENNINGER:

7

(Unintelligible crosstalk)

8

THE COURT:

9

We will continue to roll it

Your Honor, she is --

Ladies, we're not going to get anywhere if

we "who struck John."

10

MS. McCAWLEY:

I understand, your Honor.

11

I think I proposed something very fair by saying that

12

I would share with her any document I intend to use at that

13

deposition.

I just need the deposition.

14

THE COURT:

I understand.

I got you.

OK.

15

Now, you will identify any document -- I mean, you

16

tell them -- give them any documents that you are going to use

17

in the deposition.

18

MS. McCAWLEY:

19

THE COURT:

Yes.

OK.

Now, is there -- the business of this

20

production on -- you are going to have to -- well, wait a

21

minute.

22

overruled except for the privilege.

23

Let me put it this way.

MS. MENNINGER:

The objections to this 16 are
OK?

Your Honor, I've proposed dates for my

24

client to be available in two or three weeks, once we have

25

received a complete document production, which was due last
SOUTHERN DISTRICT REPORTERS, P.C.
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1

night, and I have been told we're not going to talk about dates

2

in two or three weeks.

3

May or June.

4

last night to be produced to us before our client's deposition.

5

This isn't some kind of game.

6

this case for seven years --

7

THE COURT:

8

objection.

We haven't asked to set them out into

We've just asked for the documents that were due

OK.

It's just she's been litigating

Well, we've dealt with the first

Now, is there another one?

9

MS. McCAWLEY:

10

compel production of documents.

11

confused because I don't -- we are here -- my motion to compel

12

production of documents from her based on my request that --

13

THE COURT:

14

MS. McCAWLEY:

15
16

Right.

So we're here on my motion to
I am just getting a little

Let's not worry about the -OK.

I just wanted to be clear.

I

don't have in front of me the request that she is referring to.
THE COURT:

OK.

Anything else that you think you need

17

besides the documents she is going to use, the response to 16?

18

Anything else --

19

MS. MENNINGER:

20

THE COURT:

21

MS. MENNINGER:

Your Honor --

-- that is critical for the deposition?
Your Honor, these were filed last

22

night at 9:30 p.m., the 3,000 pages were produced to my office,

23

which is in Colorado.

24

were produced last night.

25

Court to go back, look at the documents that were produced and

I haven't looked at the 3,000 pages that
I will have to ask leave of the

SOUTHERN DISTRICT REPORTERS, P.C.
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1

see what I am missing.

2

THE COURT:

All right.

If you want to, you can come

3

back on Thursday next week and we can argue about whether or

4

not the deposition should go forward on Friday.

5

MS. MENNINGER:

6

THE COURT:

7

MS. MENNINGER:

8

THE COURT:

9

OK.

OK.

That is all right with me.
That is acceptable, your Honor.

OK.

So maybe we've solved that problem.

Maybe.

10

Now, on the improper objections by the defendants.

I

11

suppose I can assume that the defendants' objections are just

12

exactly the same as the plaintiff's objections.

13

MR. PAGLIUCA:

No, your Honor.

14

MS. McCAWLEY:

Oh, I'm sorry.

They are not.
This is my motion to

15

compel.

Can I just address it initially so that I can lay out

16

for the Court what the issues are that we are raising on the

17

motion to compel?

18

THE COURT:

19

MS. McCAWLEY:

20

I'm sorry.
This is my motion to compel now.

Can I

address -- am I able to address that?

21

THE COURT:

Yes.

22

MS. McCAWLEY:

So with respect to our motion to compel

23

the documents from the defendant, as you know, your Honor,

24

there are two main objections that I think have to be overcome

25

in order for us to get that production properly.
SOUTHERN DISTRICT REPORTERS, P.C.
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1

main objection is the fact that they are objecting to the time

2

period.

3

around the time when my client contends she was involved with

4

these individuals, to the present.

5

time period is overly broad.

6

the period of 1999 to 2002 and for one month, from December 31,

7

2014 to January 31, 2015.

8

between and anything post January 31, 2015.

9

So we have sought requests from 1999, which is in

They objected that that

They only agreed to produce for

So they cut out all the years in

Now, with respect to your Honor maybe saying why would

10

that time period be relevant, the entire time period is

11

relevant for a number of reasons.

12

my client first recalls being --

13
14

THE COURT:

We can agree -- I think we can agree at

the outset that '99 to what is it?

15

MS. McCAWLEY:

16

THE COURT:

17

MS. McCAWLEY:

18

THE COURT:

19
20

First, in 1999, that's when

2002.

2002 is relevant.
Right.

So what we're talking about is the -- what

happened in 2002?
MS. McCAWLEY:

My client was sent to Thailand by

21

Mr. Epstein and Ms. Maxwell for a training and to pick up

22

another --

23

THE COURT:

So she is no longer --

24

MS. McCAWLEY:

25

THE COURT:

And she left.

She fled to Australia.

OK.
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1

MS. McCAWLEY:

So with respect to these requests, I

2

just want to -- you know, because the Court has mentioned this

3

and it is worthy of referencing, that if you look at the

4

defendants' request to us, they actually request a longer time

5

period; they request from 1996 to the present.

6

don't want us to -- they don't want to produce to us except for

7

that short window, they are requesting the entire period.

8

some cases they request -- and I did a chart.

9

would you mind if I just pass this up to you for reference?

10

THE COURT:

11

MS. McCAWLEY:

So while they

In

Your Honor,

OK.
I did a chart, I believe it is on page

12

10, and it has for you the various requests and what the time

13

periods are, and for many of the requests there is no time

14

period at all.

15

MR. PAGLIUCA:

I have it.

I don't need it.

16

MS. McCAWLEY:

Oh, you have that?

17

MR. PAGLIUCA:

I do not need it.

18

MS. McCAWLEY:

OK.

19

So that time period shows that many of those requests

I'm sorry.

20

don't have a time period at all; so it is even broader, from

21

infancy to present.

22

the present, which we believe is the critical time period.

23

So, in fairness, our requests are 1999 to

Now, what happens in 2002?

So my client does flee to

24

Australia away from these individuals, but the conduct

25

continues.

So we have, for example, the law enforcement trash
SOUTHERN DISTRICT REPORTERS, P.C.
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1

pulls that show the message pads of the back and forth of

2

arranging these underaged minors to come for massages, things

3

of that nature.

4

flying 360 times with Jeffrey Epstein, 20 of which were with my

5

client when she was underage.

6

report, which shows over 30 minors who reported during that

7

time period, to up until now 2006, being abused in that

8

circumstance in Palm Beach.

9

happens of Jeffrey Epstein in 2006.

10

We have the flight logs that show Ms. Maxwell

We have the Palm Beach police

Then we have the arrest that

Thereafter, my client in 2008 is -- I'm sorry, she

11

receives from the U.S. government a victim notification letter.

12

At that point, in 2009, Ms. Maxwell's deposition is sought in

13

underlying civil cases.

14

her mother is ill in England, she has to leave the country,

15

cannot be deposed.

16

Chelsea Clinton's wedding.

17

able to do something, but she avoided that deposition.

18

testimony was never taken in that case.

19

She flees from that deposition, says

She then shows up three weeks later at

So that's in 2009.

So clearly she was around, she was
Her

Then we have in 2011 my client is

20

interviewed by the FBI about the issues that have happened.

21

Then we have in 2011 Ms. Maxwell starts issuing different

22

statements to the press.

23

statement in 2015, which is the statement that we are here

24

about in this case.

25

She continues that, issues a

So I contend, your Honor, that all of those years have
SOUTHERN DISTRICT REPORTERS, P.C.
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23

relevant information in them with respect to my client.

2

THE COURT:

OK.

I understand.

3

Let's hear from the defendant.

4

MR. PAGLIUCA:

So, your Honor, I have tried to refrain

5

from responding in kind, but the problem here is all of this --

6

the agenda behind all of this is not really the issue in this

7

case but it is to make inflammatory statements like counsel

8

just made as fact when they are speculation, at best, your

9

Honor, and to pack into the record things that are demonstrably

10

not true but counsel says them like they are true and then

11

refers to her own declaration to support the fact of what she

12

is saying may or may not be true.

13

here in terms of the relevant timeframe.

So let's get to the issue

14

First, the plaintiff goes to Thailand on her own

15

volition, gets married, and moves to Australia, where she

16

resides for some 12/13 years after, and has no contact with

17

Ms. Maxwell or Mr. Epstein.

18

2002 forward has absolutely nothing to do with the plaintiff in

19

this case, and she has absolutely no personal knowledge about

20

what did or didn't happen in Florida or elsewhere from that

21

timeframe forward.

So everything that happens from

22

You know, I carefully, your Honor, read your ruling on

23

the motion to dismiss, and I believe that you characterized the

24

issue in this case very narrowly, and that is is what the

25

plaintiff said about Ms. Maxwell, and from 1999 to 2002, true
SOUTHERN DISTRICT REPORTERS, P.C.
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1

or not.

2

that, and anything outside of that, quite frankly, is opinion

3

and not a subject matter of this litigation.

4

24

Those two individuals have the facts that relate to

Now, you have to focus not only on this expansive

5

timeframe in which the plaintiff is not even in this

6

hemisphere, which is combined with the overbroad requests that

7

don't ask for things that might be arguably relevant under a

8

404(b) analysis -- you know, for example, did this happen with

9

Ms. Maxwell and someone else in 2005, let's say -- those aren't

10

what the requests are.

The requests are for all communications

11

for 17 years with plug in the individual, all documents

12

relating to whatever you want to plug in there for 17 years.

13

And so those two things combined create a grossly overbroad and

14

unmanageable document request.

Hence, the objections.

15

Now, had we had the ability to confer about this, we

16

may have been able to get down to, here, these are really the

17

relevant timeframes, or you need to modify your requests for

18

production to say things like any communication with Jeffrey

19

Epstein related to the plaintiff, any communication with this

20

person related to the plaintiff.

21

requests are.

22

pile of requests for production of documents.

23

But that's not what the

And so what you are left with is an unmanageable

I will note, your Honor, so the Court has this in

24

context, there are 39 requests that have been proposed to

25

Ms. Maxwell.

She has no responsive documents, and I've so
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1

indicated to 17 of those requests.

2

to the ones that we are objecting to for very good reason.

3

timeframe we have proposed is the appropriate timeframe.

4

there are narrowly tailored requests for production for

5

something that may be relevant outside that timeframe, then

6

they should propose that and not what they are proposing

7

currently, which makes the entire process unwieldy and

8

unreliable.

9

MS. McCAWLEY:

So we then winnow this down
The

If

Your Honor, the underlying issue in

10

this case is whether or not Ms. Maxwell lied when she said my

11

client was not subject to the abuse that she said she was

12

subject to.

13

malice, we have to prove that my client was abused by these

14

individuals, that these individuals did take advantage of her

15

in the way that she expressed.

16

So in order to prove that, for defamation with

What's relevant to that is the sexual trafficking

17

ring.

If after my client left they are also trafficking other

18

underaged girls repetitively, that is relevant to prove the

19

truth of my client's allegations as well.

20

that in discovery, your Honor.

21

documents relating to communications of Jeffrey Epstein.

22

she is e-mailing Jeffrey Epstein about the girls she's going to

23

send over to him in 2004, before he is arrested, that's

24

relevant to my client's claim, your Honor.

25

told that we're not entitled to these documents or that we're

We are entitled to

One of the requests is the
If

So we shouldn't be
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1

only entitled to two emails out of all of our requests.

2

In addition, he says that there are 17 requests that

3

they have no documents for, your Honor, but, again, they have

4

restricted the time period to this very short window and then

5

they answered in their responses.

6

26

MR. PAGLIUCA:

OK.

So --

That is not true.

If you read --

7

actually read the response, there is no restriction because we

8

have looked and there are no documents.

9

to move this ball forward, your Honor, and what's happening

We're actually trying

10

here is we keep getting sucked back into this morass of maybe

11

something happened.

12

saying, your Honor, it is very illustrative of the fishing

13

expedition.

14

is not what they are asking for.

15

the request.

16

relating to communications with Jeffrey Epstein from 1990 to

17

present."

18

trafficking or underaged girls, that's all documents relating

19

to, which could be anything in the universe.

If you listen to the words that counsel is

If there is this, then it is relevant.

But that

And you have to go back to

"All documents" -- Request No. 1:

"All documents

Well, that's not all documents concerning

20

Those are the reasons why I objected.

21

Request No. 3:

"All documents relating to

22

communications with Andrew Albert Christian Edward, Duke of

23

York, from 1990 to present."

24

communication with the Duke in 2013, any old communication,

25

have to do with anything in this case?

You know, what the heck does a

Nothing.
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1

said -- if you give me a request for production of documents

2

that said give me any documents that talk about your press

3

release with the Duke, well, that might be relevant and

4

discoverable, but these are grossly overbroad.

5

27

If they had conferred with us, we would have been able

6

to narrow this down, but they haven't because there is an

7

agenda here that, quite frankly, I don't understand, your

8

Honor.

9

the written record and the oral record, with these very

10

specious, quite frankly, disgusting allegations about my

11

client, and that's not what we're here for.

12

something, they should ask for it specifically.

13

want to, you know, kind of throw things around -- if this, then

14

that -- then that's what we're about here.

But what I think it is is to simply pack the record,

15

MS. McCAWLEY:

16

THE COURT:

17
18
19
20

If they want
If they just

Your Honor --

All right.

I think I understand this

issue.
What else do we have?

We have the timeframe and the

specificity.
MS. McCAWLEY:

Right.

So, your Honor, there is the

21

timeframe for the request, and then, right, I assume that they

22

are alleging that these are overbroad in some way as --

23

THE COURT:

I would rather think I just heard that.

24

MS. McCAWLEY:

25

to touch on that very quickly.

Right.

Exactly.

So, your Honor, just

Not only -- and you will see it
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1

in our papers, but we also give specific examples of why these

2

are relevant, for example, and not overbroad.

3

of the people we asked for documents and communications with,

4

Sarah Kellen and Nadia Marcinkova, when they were asked in

5

their depositions about Ms. Maxwell sexually trafficking

6

underaged girls, both of those individuals took the Fifth.

7

there are documents between Ms. Maxwell and Sarah Kellen

8

discussing those issues at any time from 1990 to present, we

9

want those documents, your Honor.

For example, two

And while they say that

10

day-to-day communications with Jeffrey Epstein wouldn't be

11

relevant, they would.

12

basis, that's relevant.

13

THE COURT:

14

MS. McCAWLEY:

If

If they're communicating on a daily

I understand that point.
So, your Honor, those are the two key

15

issues as I understand it, the time period and then the

16

overbreadth of the request, that they have been objecting to.

17

And, your Honor, we just obviously want discovery in

18

this case to move it forward.

19

THE COURT:

20
21
22
23
24
25

understand that.

All right.

So we've got that.

I

Is there any other broad category?

MS. McCAWLEY:

No.

Those are the two issues, as I

understand it, the date range which they've limited -THE COURT:

If we resolve those two, have we resolved

the objections to the document demand?
MS. McCAWLEY:

That's my understanding, that they
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1

should be producing at that point.

2

THE COURT:

3

MR. PAGLIUCA:

4

All right.

THE COURT:

No.

MR. PAGLIUCA:

8

THE COURT:

I just didn't want you to think --

No.

I would be pleased to hear anybody if

they want to be heard on my proposal on the privilege --

10
11

We're going to deal with the

privilege issues.

7

9

Well, there are privilege issues that

remain unresolved.

5
6

29

MR. PAGLIUCA:

No.

I think that is fine, your Honor.

I just didn't want to let that be unsaid.

12

The other thing I need to add in this discussion,

13

though, your Honor, is this.

14

repeatedly now tries to distance herself from her own requests

15

for production by comparing, for example, the timeframe at

16

issue to the timeframe that Ms. Maxwell believes the plaintiff

17

should be responding to.

18
19

THE COURT:

OK.

You know, the plaintiff

All right.

We'll take a short

recess.

20

(Recess)

21

THE COURT:

22

The motion is granted and denied.

23

MR. PAGLIUCA:

24

THE COURT:

25

this going forward.

Please be seated.

Thank you very much.
Does that help?

Perfect, your Honor.

Let's do this.

This is an effort to keep
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1

I think a blanket coverage of all documents is too

2

broad.

3

relevant.

4

period is all right, that is, the 2000 and later.

5

documents with named individuals, that's fine.

6

I think the period is relevant -- I mean, it could be
I don't say it is but it could be relevant.

So the

I think any

As to "too broad categories," here's my problem and

7

maybe you can help me.

Any documents which relate to any

8

activity of the defendant with respect to the practice which

9

has been alleged.

Now, I don't want to try to define what that

10

is, and I hope you all today will define that.

11

would say any documents that relate to the duties to be

12

performed by Maxwell.

13

definitional categories that would be appropriate but they

14

don't occur to me at the moment.

15

And then I

And it may be that there are other

Now, let me ask the plaintiff, how do you want to

16

define the activities?

17

MS. McCAWLEY:

I'm comfortable defining "activities,"

18

your Honor.

I think you said any documents which relate to the

19

activities of defendant with respect to the practice, which we

20

would say would be sexual abuse or trafficking of minors.

21

THE COURT:

22

MS. McCAWLEY:

23

understanding of what that is.

24

girls getting massages for those sorts of --

25

THE COURT:

OK.
And I think that everybody has an

All right.

So if there is emails about

So what do you all think about
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1

that?

2

MR. PAGLIUCA:

If we're limiting it to minors, which I

3

understand this to be limited to, I think that's fine.

4

we are talking about -- the allegation in this case is,

5

according to Ms. Giuffre, is that she was an underaged minor,

6

trafficked individual, and my client has vehemently denied that

7

in the press and here.

8

if that's what we are talking about, we are fine with that.

9
10

MS. McCAWLEY:

And so that's the issue.

I mean,

And I think

Your Honor, can I just clarify really

quickly?

11

There was trafficking of both underaged and women that

12

were over 18.

So I wouldn't feel comfortable limiting it to

13

just the minors, under 18.

14

MR. PAGLIUCA:

You can't traffic somebody --

15

MS. McCAWLEY:

You can prosecute someone over

16

international lines, and that is a federal offense if they

17

are --

18

THE COURT:

19

MR. PAGLIUCA:

20

THE COURT:

21

would it be?

Let's --

Let me -- if we skip the minors, what

It would be any -- yes, it would be any --

22

MS. McCAWLEY:

23

THE COURT:

24
25

That's not the definition.

Females.

The documents relating to trafficking,

what for?
MS. McCAWLEY:

Sexual trafficking or sexual abuse of

SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300

32

Case 1:15-cv-07433-LAP Document 66 Filed 03/23/16 Page 32 of 35
G3hdgium

1

any female.

2

THE COURT:

3

MR. PAGLIUCA:

4
5
6
7

That is OK.
To be clear, we talking about something

that is illegal, right?
THE COURT:

Are we?

I don't think it has to be

illegal in the context of the defamation.
MR. PAGLIUCA:

Let me sort of recap, your Honor.

8

Because the defamation is that Ms. Giuffre was a minor and from

9

1999 to 2002 somehow was, quote-unquote, sexually trafficked.

10

THE COURT:

Your client's statement is that she was a

11

liar and -- I mean, I don't mean to prejudge that, but I mean

12

that's the issue as I understand it.

13

MR. PAGLIUCA:

Well, and the Court narrowed this down

14

in the Court's order on the motion to dismiss, which is that

15

the statements relating to Ms. Maxwell's participation in the

16

trafficking of the plaintiff were untrue or unfounded.

17

are the statements.

18

THE COURT:

19

MS. McCAWLEY:

20

THE COURT:

Those

OK.
Yes.

Then I think it is conceivable that it

21

wouldn't be limited to minors.

22

there were trafficking other than with minors, that might also

23

be relevant to the existence of the practice.

24

MS. McCAWLEY:

25

THE COURT:

What I'm trying to say is if

Exactly.

OK.

So it isn't limited to minors.
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MS. McCAWLEY:

2

THE COURT:

3

MS. McCAWLEY:

Thank you, your Honor.

Anything else?
No, your Honor.

I just wanted to have

4

an understanding, because maybe I'm not a quick study, but as

5

to what your ruling is with respect to the deposition?

6

understand that I agreed to waive any --

7

THE COURT:

Where we are is the deposition is going

8

forward.

9

I will hear it next Thursday.

10
11

I

If they want to come forward and seek to adjourn it,

MS. McCAWLEY:

OK.

So it is set for Friday.

If they

come to you on Thursday, we argue about that?

12

THE COURT:

Yes.

13

MS. McCAWLEY:

14

THE COURT:

15

MS. McCAWLEY:

16

MS. MENNINGER:

But it is going forward on Friday?

Yes.
Thank you, your Honor.
Your Honor, with respect to the

17

document responses and production that we received last night,

18

I would ask the Court for an expedited briefing schedule so

19

that can be heard next Thursday as well.

20

THE COURT:

21

MS. MENNINGER:

22

Sure.
Because I have looked at them and I

think that there are some very facially invalid --

23

THE COURT:

Sure.

24

MS. MENNINGER:

25

THE COURT:

That is fine.

-- responses.

That is OK.
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1

MS. MENNINGER:

So I would ask your Honor -- it is

2

Thursday now -- I would ask, if I could, to file the motion --

3

I mean, we're not going to have--

4

THE COURT:

5

MS. MENNINGER:

6

By noon Wednesday?

be back to your Honor on Thursday.

7

THE COURT:

8

MS. McCAWLEY:

9
10

By noon on Wednesday, and then we'll

Yes.
Can I have it on Tuesday so I can

respond, or no?
THE COURT:

Well, it's a short fuse.

All right.

I

11

would say by close of business -- if you make whatever you want

12

to do with that by the close of business on Tuesday instead of

13

noon Wednesday, that gives you -- I just cheated you out of --

14

I did a good thing.

15

have a nice night's sleep on Tuesday.

16

I did a good thing.

MS. MENNINGER:

I permitted you to

And, your Honor, I think if I heard

17

your Honor correctly, that if we had other issues with respect

18

to our client's deposition, we could raise those and have that

19

for next Thursday as well?

20

THE COURT:

Yeah, but it's going to be -- yes.

Sure.

21

Listen, I can't prevent lawyers from making mistakes -- or,

22

excuse me, making motions.

23

MS. MENNINGER:

24

THE COURT:

25

MS. MENNINGER:

So do whatever you --

As much as you might like to.

So do whatever you want to do.
All right.

Thank you, your Honor.
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1

THE COURT:

2

MS. McCAWLEY:

3

THE COURT:

4

Anything else?
That's it, your Honor.

Thank you.

Do you think the four of us are going to

survive this experience?

5

MS. McCAWLEY:

I think so, your Honor.

6

THE COURT:

7

MS. McCAWLEY:

8

THE COURT:

9

MS. McCAWLEY:

In a period of time.

10

MR. PAGLIUCA:

Nothing further, your Honor.

11

THE COURT:

Yeah?

OK.

Let's hope so.

Thank you, your Honor.

Anything else?

OK.

Thanks.

12
13

-

-

-

14
15
16
17
18
19
20
21
22
23
24
25
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Plaintiff Virginia L. Giuffre, by and through undersigned counsel, respectfully submits this
Response in Opposition to Defendant’s Motion for Protective Order Regarding Defendant’s
Deposition [D.E. 63]. For the reasons set forth below, this Court should deny Defendant’s motion
in its entirety.
I.

PRELIMINARY STATEMENT
Unfortunately, even after the Court’s strong words to the parties at the hearing last

Thursday, March 17, 2016, Defendant continues to misrepresent basic facts in an effort to
wrongfully postpone the deposition of the Defendant in this case. The facts are that Plaintiff
issued a formal Notice of Deposition to the Defendant on February 2, 2016, well before Defendant
issued her first set of discovery requests. Allowing the Defendant to dictate when she is deposed
based on her dilatory discovery practices turns the Rules of Civil Procedure on their head. If this
were the rule, then a defendant could continuously issue discovery requests to a plaintiff in order
to postpone being deposed until the close of discovery. Such a ridiculous result is not
contemplated by the Federal Rules of Civil Procedure.
More importantly, Defendant can claim no prejudice here because, as Plaintiff agreed to do
at the hearing last Thursday, Plaintiff has provided the Defendant with a list of all the documents
Plaintiff intends to use at the deposition on Friday, March 25, 2016, along with all the
documents. See Declaration of Sigrid McCawley (“McCawley Decl.”) at Exhibit 1, March 22,
2016 correspondence listing documents to be used at deposition.
The parties participated in a meet and confer on Monday, March 21, 2016, that lasted close
to two hours, during which Plaintiff made a number of concessions in order to avoid additional
and unnecessary motion practice with this Court. Despite this, Defendant persists in trying to
create issues with Plaintiff’s discovery production and responses. Plaintiff served discovery
requests back in October - four months ago - which still have not been properly responded to. At

1

a minimum, she should be entitled to move discovery forward by taking the deposition of the
Defendant. Indeed Local Rule 33.3 provides that rather than serving interrogatories, the parties
should press discovery forward by seeking information through depositions. That is exactly what
the Plaintiff is trying to do here and she is being stonewalled. Critical to this case is whether the
Defendant is going to answer questions about her involvement in the alleged sexual trafficking
and abuse of females or whether she is going to invoke her Fifth Amendment rights. Plaintiff
should be entitled to answers, by way of a deposition, in order to shape her discovery going
forward in this case. Discovery closes in three months and Plaintiff has not yet been able to
depose the Defendant. That is simply wrong.
Defendant, who has only produced two e-mails in response to Plaintiff’s thirty-nine (39)
discovery requests now complains that Plaintiff produced too many documents in response to
Defendant’s expansive discovery requests. If Defendant did not want to receive responsive
documents of that magnitude, she should have narrowly tailored her discovery requests. In fact, if
anyone should be complaining about prejudice, it should be the Plaintiff who has only received
two documents in Defendant’s discovery production. There is absolutely no valid reason that
Defendant’s deposition should be postponed.
ARGUMENT
Despite engaging in a lengthy meet and confer call during which Plaintiff made a number
of concessions in an effort to move this case forward, Defendant filed this baseless motion without
acknowledging any of those concessions and instead relying on Plaintiff’s original response,
instead of her supplemental response, in an effort to convince the Court to postpone the
Defendant’s deposition. Defendant misrepresents Plaintiff’s discovery in this case in the
following ways:

2



Defendant’s Position: Defendant says Plaintiff lodged baseless objections and is
withholding documents.



Reality: Plaintiff produced non-privileged documents without withholding anything,
except pictures of her minor children, in response to 34 of the 37 document requests and
thus far has produced 4,134 pages of documents.



Defendant’s Position: Defendant says Plaintiff should not have listed certain objections
like “agency” or “investigative privilege.”



Reality: Plaintiff agreed during the meet and confer to revise, and did in fact revise, her
objections to narrow her objections and they now mirror exactly the Defendant’s privilege
objections. Thus, Defendant has no basis for complaint. See McCawley Decl. at Exhibit 2,
Plaintiff’s Supplemental Responses and Objections to Defendant’s First Set of Discovery
Requests to Plaintiff. Plaintiff has asserted the “public interest privilege” to protect
information she has regarding ongoing criminal investigations regarding the Defendant’s
alleged sexual abuse. New York law “recognizes a public interest privilege which shields
from disclosure information received by governmental entities where the public interest
requires that such communications, or the sources thereof, should be kept confidential and
not subject to the normal, liberal discovery rules.” Labarbera v. Ulster Cty. Soc'y for
Prevention of Cruelty to Animals, 277 A.D.2d 672, 673, 716 N.Y.S.2d 421, 422 (N.Y.
App. Div. 2000) (citing Matter of World Trade Ctr. Bombing Litig., 93 N.Y.2d 1, 8, 686
N.Y.S.2d 743, 709 N.E.2d 452 (N.Y. 1999); Matter of Klein v. Lake George Park Commn.,
261 A.D.2d 774, 689 N.Y.S.2d 782 (N.Y. App. Div. 1999)).



Defendant’s Position: Defendant says Plaintiff should not reference in her objection that
the Defendant has in its possession, custody and control the information being requested.
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Reality: Plaintiff preserved her objections because if Defendant had timely produced
documents in this case, Plaintiff would have the material necessary to respond to the
discovery request. There is no prejudice in asserting this objection because Plaintiff did
not withhold documents based on this objection.



Defendant’s Position: Defendant complains that Plaintiff asserted a copyright protection.



Reality: Plaintiff did not withhold any documents based on her copyright protection
assertion, but rather she marked any copyright material as such to preserve her rights, as
she is entitled to do.



Defendant’s Position: Defendant wrongly states that Plaintiff failed to state whether she
was withholding documents.



Reality: Plaintiff could not have been clearer – in accordance with Rule 34(b)(2)(c),
Plaintiff clearly stated when she was withholding documents. For the small amount of
documents she did withhold, she plainly stated that she is “withholding documents based
on her objections.” Due to the concerns Defendant raised at the meet and confer about
Defendant’s apparent confusion, Plaintiff went a step further and revised her answers to
mirror the language that the Defendant used when she was withholding a documents. See
McCawley Decl. at Exhibit 3, Original Responses and Objections, and Exhibit 4
Supplemental Responses and Objections. Accordingly, there is no way Defendant can
claim confusion.



Defendant’s Position: Defendant, who only produced two emails in this case, complains
that Plaintiff produced duplicate documents in her production of documents.



Reality: In accordance with her obligations when dealing with electronic discovery,
Plaintiff retained an electronic discovery and litigation support firm, Rational Retention, to
assist with the forensic searching and producing of responsive electronic files in this case.
4

Rational Retention performed, as part of their contract, de-duping services, which
eliminates duplicates. See McCawley Decl. at Exhibit 5, Affidavit of Robert Conley from
Rational Retention. As with any electronic discovery production, a document may appear
to be a “duplicate” but if it has different metadata it must be produced. Defendant’s
misguided argument that Plaintiff has artificially inflated the volume of her document
production by producing “duplicate” documents reveals a misunderstanding of basic
electronic discovery law and practices. Plaintiff utilized an electronic deduplication
process prior to production. True duplicates were eliminated from the production.
However, even documents that look alike contain different metadata. Any variance in
metadata from document-to-document renders documents non-duplicative, even if they
appear identical on their face. As courts in the Second Circuit has instructed, metadata is
different for each document, but it may not show up when the documents are reduced to
print. See In re Payment Card Interchange Fee & Merch. Disc., No. MD 05-1720(JG)(JO),
2007 WL 121426, at *1 (E.D.N.Y. Jan. 12, 2007) (“metadata (that is, data about data; in
this context, information about an electronically stored document that may or not be visible
if the document is reduced to printed form)”). Defendant served incredibly broad requests
and is now complaining about the results they yielded. Defendant’s complaint about
duplicates should be rejected because if a document is produced in a particular context, for
example in a different litigation, and that was covered by a request, it was reproduced so
that Defendant would have the exact information that satisfied her request. Moreover,
there is no prejudice to Defendant in receiving a duplicate copy of a document.


Defendant’s Position: Defendant argues that Plaintiff has failed to produce certain
documents so she would be prejudiced by her deposition going forward on Friday, March
25, 2016.
5



Reality: There is no prejudice to Defendant because, on March 22, 2016, Ms. Giuffre
produced and provided to Defendant a list of all the documents she may use at the
deposition as well as all of those documents.
o Defendant wrongfully states that Plaintiff has not produced travel records when she
has indeed produced travel records.
o Defendant wrongfully states that Plaintiff has not produced education records,
when she has indeed produced everything she has relating to education.
o Defendant wrongfully states that Plaintiff has not produced her communications
with Epstein and Maxwell when she has indeed produced everything she has
relating to those communications.
o Defendant complains that Plaintiff has not produced “employment records for Mara
Lago” but Plaintiff’s search did not yield any responsive documents, and she stated
that in her responses.
o Defendant wrongfully states that Plaintiff will not produce a copy of her settlement
agreement with Epstein when in fact, Plaintiff agreed to produce the settlement
agreement upon receipt of the necessary waiver from Defendant and Epstein so she
will not be in violation of its confidentiality provision. See McCawley Decl. at
Exhibit 2, Supplemental Responses and Objections.
o Defendant wrongfully states that Plaintiff has not produced a deposition transcript
from the case of Edwards/Cassell v. Dershowitz, Case no. CACE 15-000072, when
Defendant knows that Plaintiff is precluded from producing the transcript as it has
been sealed by the Court in that matter, and Ms. Giuffre produced to Defendant a
copy of the order sealing it.
o Most importantly, none of these issues preclude the Defendant from being deposed
in this case.



Defendant’s Position: Defendant argues that Plaintiff failed to make timely Rule 26
disclosures. Defendant admits it is wasting the Court’s time by stating: “[w]hile these
disclosures may not directly impact the subject matter of Defendant’s deposition, they
demonstrate the bad-faith of Plaintiff fulfilling her discovery obligations, and also,
ultimately may likely impact the discovery deadlines that have been set in this case.”
(Def’s MPO at 14.) Defendant is throwing everything but the kitchen sink at the Court in
the desperate attempt to avoid discovery by way of a deposition in this case.
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Reality: Plaintiff filed her initial Rule 26 disclosures on November 11, 2015 in accordance
with the Rules. Defendant delayed four months until February 2016 before submitting her
initial Rule 26 disclosures. Plaintiff supplemented her Rule 26 disclosures on March 11,
2016 and added an addendum of information requested during the meet and confer on
March 22, 2016. Ms. Giuffre has fully complied with her Rule 26 obligations, as fully
briefed in her Response In Opposition to Defendant’s Motion to Compel Plaintiff to
Disclose Pursuant to Fed. R. Civ. P. 26(a)(1). See McCawley Decl. at Exhibit 6, March 20,
2016 Correspondence from Sigrid McCawley to Defendant’s counsel.



Defendant’s Position: Defendant says Plaintiff has wrongfully objected to interrogatories.



Reality: Local Rule 33.3 is clear that Defendant’s interrogatories are premature at this
stage of the litigation and in violation of that Rule. Rule 33.3 provides:
(a) Unless otherwise ordered by the Court, at the commencement of discovery,
interrogatories will be restricted to those seeking names of witnesses with knowledge of
information relevant to the subject matter of the action, the computation of each category
of damage alleged, and the existence, custodian, location and general description of
relevant documents, including pertinent insurance agreements, and other physical
evidence, or information of a similar nature.
(b) During discovery, interrogatories other than those seeking information described in
paragraph (a) above may only be served (1) if they are a more practical method of
obtaining the information sought than a request for production or a deposition, or (2) if
ordered by the Court.
(c) At the conclusion of other discovery, and at least 30 days prior to the discovery cut-off
date, interrogatories seeking the claims and contentions of the opposing party may be
served unless the Court has ordered otherwise.

S.D.N.Y. Civil R. 33.3.
Defendant’s interrogatories seek information far beyond the scope of information specified
in subparagraph (a) and Defendant has not demonstrated that these interrogatories are a more
practical method of obtaining the requested information. See McCawley Decl. at Exhibit 7,
Correspondence requesting Defendant’s counsel withdraw her premature Interrogatories.
7

Additionally, several of Defendant’s interrogatories are contention interrogatories, which
subparagraph (c) makes clear are improper and premature at this early stage of discovery.
A. Defendant’s interrogatories seek information beyond the scope permitted under
Rule 33.3.
Rule 33.3 limits interrogatories at the outset of discovery “to requests for witness names,
computation of damages, and the location, custodian and general nature of pertinent documents.”
Kunstler v. City of New York, No. 04CIV1145(RWS)(MHD), 2006 WL 2516625, at *5 (S.D.N.Y.
Aug. 29, 2006) aff'd, 242 F.R.D. 261 (S.D.N.Y. 2007) (Sweet, J.) (citing S.D.N.Y. Civil R. 33.3(a)
& (b)). These limits are to be enforced unless (1) interrogatories “are a more practical method of
obtaining the information sought than a request for production or a deposition, or (2) if ordered by
the court.” Id.
Defendant’s Interrogatories seek information that does not fall into those exceptions. The
requested information includes descriptions of medical treatment (Nos. 12-13) and employment
records (No. 9); details and descriptions regarding income Ms. Giuffre has received over a period
of 20 years (No. 10); information about Ms. Giuffre’s email and social media accounts (No. 2);
descriptions of “the nature” of legal representation that Ms. Giuffre received (No. 3); details and
descriptions concerning specific communications (Nos. 4-5), details about other incidents of
defamation not at issue in this case (No. 7); and details concerning incidents of sexual assaults
(No. 14). Defendant claims that “many of the interrogatories sought, consistent with Local Rule
33.3(a), seek the names of witnesses and the custodians of records,” (Def’s MPO at FN 1). That
does not excuse her violation of the rule since each interrogatory seeks far more than the
identification of a name. J. Goldman & Co., L.P. v. Kowal, No. 96 CIV. 7868 DAB HBP, 1997
WL 452332, at *1 (S.D.N.Y. Aug. 8, 1997) (“To the extent the interrogatories seek information
beyond the identification of persons and transactions, depositions are more practical vehicles for
obtaining the information.”).
8

The information that Defendant’s interrogatories seek can be obtained more practically
through other discovery methods. For instance, the information that Defendant seeks concerning
Ms. Giuffre’s medical and employment histories and sources of income can be obtained more
practically by deposing her and through issuing requests for production. See Kunstler, 2006 WL
2516625, at *5 (denying defendants' request to compel response to interrogatory because
“descriptions of the nature and extent of injuries, medical diagnoses, the course of treatment, and
prescriptions are ordinarily more efficiently obtained through the production of pertinent medical
records and through depositions” and thus exceed the scope of Local Civil Rule 33.3); Ferguson v.
Ferrante, No. 13 CIV. 4468 VEC, 2014 WL 1327968, at *2 (S.D.N.Y. Apr. 3, 2014) (finding that
request for identifying information of certain bank accounts could be more efficiently obtained
from plaintiff at a deposition rather than through interrogatories); Nunez v. City of New York, No.
11 CIV. 5845 LTS JCF, 2013 WL 2149869, at *8 (S.D.N.Y. May 17, 2013) (denying motion to
compel response to interrogatory seeking information about plaintiff’s injuries and medical
treatment because requests exceeded the scope of interrogatories permitted by Rule 33.3). As in
the cases cited, the information that Defendant seeks regarding specific incidents and
communications are more properly obtained through deposition testimony or document requests.
In an attempt to justify her clear contravention of Rule 33.3, Defendant asserts that her
interrogatories seek “the kind of minutiae that Plaintiff is unlikely to ‘recall’ at the time of her
deposition.” (Def’s MPO at FN 1.) However, to date, Defendant has yet to take a single
deposition in this case. Moreover, Defendant did not serve her first request for production until
February 12, 2016, and the production in response to those requests is ongoing. Thus, her
conclusory claim that “the remainder of interrogatories propounded” are “a more practical method
of obtaining the information sought than a request for production or deposition,” id., is purely
speculative and without any basis. For example, Ms. Giuffre has produced medical records, and
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will produce more, that will satisfy Interrogatory No. 9. At this early stage in discovery,
Defendant has not and cannot justify interrogatories as a more practical way of obtaining the
breadth of information requested in her interrogatories.
B. Interrogatory Nos. 6, 8, And 11 Are Premature Contention Interrogatories.
In addition to seeking information outside the scope permitted under Rule 33.3(a),
Interrogatories Nos. 6, 8 and 11 are contention interrogatories, which seek identification of Ms.
Giuffre’s claims and the facts underlying them. For instance, Interrogatory No. 6 directs Ms.
Giuffre to “[i]dentify any ‘false statements’ attributed to Ghislaine Maxwell which were
‘published globally’ … as You contend in … Your Complaint[.]” Interrogatory No. 8 directs Ms.
Giuffre to identify, among other things, the dates, locations, and witnesses to Mr. Epstein’s sexual
trafficking of Ms. Giuffre described in pleadings that Ms. Giuffre has filed in another action.
Local Rule 33.3(c) clearly proscribes contention interrogatories such as these until “the
conclusion of other discovery.” S.D.N.Y. Civil R. 33.3(c); see also Liveperson, Inc. v. 24/7
Customer, Inc., No. 14 CIV. 1559 RWS, 2015 WL 4597546, at *7 (S.D.N.Y. July 30, 2015)
(Sweet, J.) (noting that “contention interrogatories” are “available at the close rather than the
beginning of discovery”). In applying this rule, this Court has found that contention
interrogatories are improper when served early in discovery, before any depositions have been
taken. Shannon v. New York City Transit Auth., No 00 Civ. 5079, 2001 U.S. Dist. LEXIS 3162, at
*9-10 (S.D.N.Y. Mar. 22, 2001) (Sweet, J.)(denying motion to compel responses to contention
interrogatories where the only discovery that had occurred to date was document discovery and
depositions had yet to be conducted); see also Regeneron Pharm., Inc. v. Merus B.V., No. 14 CIV.
1650 KBF, 2014 WL 2447600, at *3 (S.D.N.Y. May 29, 2014) (denying party’s motion to compel
responses to contention interrogatories at early stage in discovery); Trilegiant Corp. v. Sitel Corp.,
272 F.R.D. 360, 367 (S.D.N.Y. 2010) (same).
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Defendant was not entitled to serve improper and premature interrogatories in clear
violation of Local Rule 33.3, and Ms. Giuffre was under no obligation to respond. While
Defendant has elected to ignore the limitations in Rule 33.3, Ms. Giuffre has complied with the
terms of the rule and, to date, has not served any interrogatories whatsoever. Moreover, Ms.
Giuffre provided responses to some of Defendant’s interrogatories, subject to objections, and
despite the fact that she was not required to do so. Defendant’s attempt to base her Motion for a
Protective Order on interrogatory responses is in direct violation of Local Rule 33.3 and should be
denied.
CONCLUSION
For the reasons set forth above, Ms. Giuffre respectfully requests that the Court deny
Defendant’s Motion for Protective Order and direct Defendant to sit for her deposition scheduled
for March 25, 2016.

Dated: March 23, 2016

Respectfully Submitted,
BOIES, SCHILLER & FLEXNER LLP
By: /s/ Sigrid McCawley
Sigrid McCawley (Pro Hac Vice)
Boies, Schiller & Flexner LLP
401 E. Las Olas Blvd., Suite 1200
Ft. Lauderdale, FL 33301
(954) 356-0011
David Boies
Boies, Schiller & Flexner LLP
333 Main Street
Armonk, NY 10504
Ellen Brockman
Boies, Schiller & Flexner LLP
575 Lexington Ave
New York, New York 10022
(212) 446-2300
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Laura A. Menninger, Esq.
Jeffrey S. Pagliuca, , Esq.
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Tel: (303) 831-7364
Fax: (303) 832-2628
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United States District Court
Southern District of New York
Virginia L. Giuffre,
Plaintiff,

Case No.: 15-cv-07433-RWS

v.
Ghislaine Maxwell,
Defendant.
________________________________/
DECLARATION OF SIGRID S. McCAWLEY IN SUPPORT OF PLAINTIFF VIRGINIA
GIUFFRE’S RESPONSE IN OPPOSITION TO DEFENDANT’S MOTION FOR
PROTECTIVE ORDER REGARDING DEFENDANT’S DEPOSITION
I, Sigrid S. McCawley, declare that the below is true and correct to the best of my
knowledge as follows:
1.

I am a partner with the law firm of Boies, Schiller & Flexner LLP and duly

licensed to practice in Florida and before this Court pursuant to this Court’s September 29, 2015
Order granting my Application to Appear Pro Hac Vice.
2.

I respectfully submit this Declaration in support of Plaintiff Virginia Giuffre’s

Response in Opposition to Defendant’s Motion for Protective Order Regarding Defendant’s
Deposition [D.E. 63].
3.

Attached hereto as Exhibit 1, is a true and correct copy of Sigrid McCawley’s

March 22, 2016 Correspondence.
4.

Attached hereto as Exhibit 2, is a true and correct copy of Plaintiff’s

Supplemental Responses and Objections to Defendant’s First Set of Discovery Requests.
5.

Attached hereto as Exhibit 3, is a true and correct copy of Plaintiff’s original

Responses and Objections to Defendant’s First Set of Discovery Requests dated March 16, 2016.

6.

Attached hereto as Exhibit 4, is a true and correct copy of the Affidavit of Robert

Conley from Rational Retention.
7.

Attached hereto as Exhibit 5, is a true and correct copy of Sigrid McCawley’s

March 20, 2016 Correspondence to Defendant’s Counsel.
8.

Attached hereto as Exhibit 6, is a true and correct copy of Sigrid McCawley’s

February 19, 2016 Correspondence to Defendant’s Counsel.
I declare under penalty of perjury that the foregoing is true and correct.
/s/ Sigrid S. McCawley______
Sigrid S. McCawley, Esq.
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Dated: March 23, 2016
Respectfully Submitted,
BOIES, SCHILLER & FLEXNER LLP
By: /s/ Sigrid McCawley
Sigrid McCawley (Pro Hac Vice)
Boies, Schiller & Flexner LLP
401 E. Las Olas Blvd., Suite 1200
Ft. Lauderdale, FL 33301
(954) 356-0011
David Boies
Boies, Schiller & Flexner LLP
333 Main Street
Armonk, NY 10504
Ellen Brockman
Boies, Schiller & Flexner LLP
575 Lexington Ave
New York, New York 10022
(212) 446-2300
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on March 23, 2016, I electronically filed the foregoing
document with the Clerk of Court by using the CM/ECF system. I also certify that the foregoing
document is being served this day on the individuals identified below via transmission of Notices
of Electronic Filing generated by CM/ECF.
Laura A. Menninger, Esq.
Jeffrey S. Pagliuca, , Esq.
HADDON, MORGAN & FOREMAN, P.C.
150 East 10th Avenue
Denver, Colorado 80203
Tel: (303) 831-7364
Fax: (303) 832-2628
Email: lmenninger@hmflaw.com
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/s/ Sigrid S. McCawley
Sigrid S. McCawley
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United States District Court
Southern District of New York
Virginia L. Giuffre,
Plaintiff,

Case No.: 15-cv-07433-RWS

v.
Ghislaine Maxwell,
Defendant.
________________________________/
PLAINTIFF’S AMENDED SUPPLEMENTAL RESPONSE AND OBJECTIONS
TO DEFENDANT’S FIRST SET OF DISCOVERY REQUESTS TO PLAINTIFF
Plaintiff hereby serves her amended supplemental responses and objections to
Defendant’s First Set of Discovery Requests.
GENERAL OBJECTIONS
Defendant’s First Set of Discovery Requests violates Local Civil Rule 33.3. Defendant
has served interrogatories that are in direct violation of that Rule because the interrogatories are
not “restricted to those seeking names of witnesses with knowledge of information relevant to
the subject matter of the action, the computation of each category of damage alleged, and the
existence, custodian, location and general description of relevant documents, including pertinent
insurance agreements, and other physical evidence, or information of a similar nature.” Local
Civil Rule 33.3(a). Instead, they seek information under subsections (b) and (c) of Local Civil
Rule 33.3, and therefore, they should not be served because they are not “a more practical
method of obtaining the information sought than a request for production or a deposition,” and
because they were served in advance of the period “30 days prior to the discovery cut-off date.”
Local Civil Rule 33.3(b), (c). The interrogatories you served violate Local Rule 33.3 and we ask
1
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that you immediately withdraw those interrogatories. See Rule 33.3, Local Rules for the
Southern District of New York; see also Shannon v. New York City Transit Auth., No. 00 CIV.
5079 (Sweet, J.), 2001 WL 286727, at *3 (S.D.N.Y. Mar. 22, 2001); accord Gary Friedrich
Enterprises, LLC v. Marvel Enterprises, Inc., No. 08 CIV. 1533 BSJ JCF, 2011 WL 1642381, at
*4 (S.D.N.Y. Apr. 26, 2011). Specifically, Rule 33.3 provides:
(a)

Unless otherwise ordered by the Court, at the commencement of discovery,
interrogatories will be restricted to those seeking names of witnesses with
knowledge of information relevant to the subject matter of the action, the
computation of each category of damage alleged, and the existence, custodian,
location and general description of relevant documents, including pertinent
insurance agreements, and other physical evidence, or information of a similar
nature.

(b)

During discovery, interrogatories other than those seeking information described
in paragraph (a) above may only be served (1) if they are a more practical method
of obtaining the information sought than a request for production or a deposition,
or (2) if ordered by the Court.

(c)

At the conclusion of other discovery, and at least 30 days prior to the discovery
cut-off date, interrogatories seeking the claims and contentions of the opposing
party may be served unless the Court has ordered otherwise.

Similarly, Requests for Production numbers 1, 2, 4, 6(i), 9, 12, 30, 35 and 37 also violate
Local Rule 33.3 in that they rely on the offending interrogatory requests. The Rule provides that
a party must first try to obtain discovery through document production and testimony. Discovery
does not close in this case until July 1, 2016, and Defendant has not yet noticed a deposition. As
such, these interrogatories violate Local Rule 33.3 and are premature.
Defendant’s First Set of Discovery Requests also violates Rule 33, Fed. R. Civ. P., which
provides “a party may serve on any other party no more than 25 interrogatories, including all
discrete subparts” – in that Defendant has served a total of 59 interrogatories, including subparts,
in violation of Rule 33. We ask that you immediately withdraw those interrogatories that exceed
the 25 interrogatory limit set by Rule 33.

2
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Ms. Giuffre objects to Defendant’s First Set of Discovery Requests to the extent they
seek information that is protected by any applicable privilege, including but not limited to,
attorney client privilege, work product privilege, joint defense/common interest privilege, public
interest privilege, and any other applicable privilege.
Ms. Giuffre objects to the requests to the extent Defendant’s First Set of Discovery
Requests call for the production of documents or information that is already in the possession,
custody, or control of the Defendant. Ms. Giuffre further objects to the requests to the extent that
Defendant’s First Set of Discovery Requests is duplicative of documents and information that
can equally or more readily be obtained by the Defendant.
Ms. Giuffre objects to the requests to the extent that they seek documents that are not
relevant, material, or necessary to this action and, thus, are not reasonably calculated to lead to
the discovery of admissible evidence. Many of the requests in the Defendant’s First Set of
Discovery seek documents that are in no way limited to their relation to this case. Indeed, they
seek documents that are not important to resolving the issues; documents that are not relevant to
any party’s claim or defense; and documents that are not proportional to the needs of the case.
Such requests create a heavy burden on Ms. Giuffre that outweighs any benefit. Such discovery
is prohibited by the Federal Rules of Civil Procedure, particularly under the 2015 amendments to
Rule 26(b)(1), Fed. R. Civ. P., and is wholly inappropriate.
Ms. Giuffre objects to the requests to the extent that they are overly broad and unduly
burdensome, as individually logging all privileged responsive documents would be overly
burdensome. Plaintiff contends that requests targeting such privileged information are overly
broad under Rule 26(b)(1), Fed. R. Civ. P. Specifically, Ms. Giuffre objects to the requests as
overly burdensome to the extent that they would require logging voluminous and ever-increasing

3
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privileged communications between Ms. Giuffre and her counsel after the date litigation
commenced on September 21, 2015. Ms. Giuffre objects to the requests as overly burdensome to
the extent that they would require logging voluminous privileged documents between Ms.
Giuffre and her counsel related to Jane Doe #1 and Jane Doe #2 v. United States, Case no. 0880736-CIV-Marra, pending in the Southern District of Florida; Bradley Edwards and Paul
Cassell v. Alan Dershowitz, Case no. CACE 15-000072, pending in the Seventeenth Judicial
Circuit, Broward County, Florida; and Jane Doe No. 102 v. Jeffrey Epstein, Case No. 09-80656CIV-Marra/Johnson (Southern District of Florida). Accordingly, due the undue burden of
individually logging responsive privileged documents related to Defendant’s overly broad
requests, Plaintiff has employed categorical logging of such privileged responsive documents
pursuant to Local Civil Rule 26.2(c).
Ms. Giuffre objects to the requests in that they seek to invade her privacy for the sole
purpose of harassing and intimidating Ms. Giuffre who was a victim of sexual trafficking. Ms.
Giuffre objects to the requests to the extent they are overly broad and unduly burdensome.
Ms. Giuffre objects to Defendant’s definition of “your attorneys” because it includes
names of attorneys that do not represent her, including Spencer Kuvin and Jack Scarola.
Ms. Giuffre’s responses to Defendant’s First Set of Discovery Requests are being made
after reasonable inquiry into the relevant facts, and are based only upon the information and
documentation that is presently known to her. Ms. Giuffre reserves the right to modify and/or
supplement her responses. Ms. Giuffre is producing documents and information herewith, and
she will continue to review and produce relevant documents until completion.
Ms. Giuffre incorporates her above-listed general objections in the responses herein.

4
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INTERROGATORIES
1.

State:
a.

Your present residential address;

b.

Each residential address You have had since 1998, including any
residential treatment facilities;

c.

the dates You lived at each address;

d.

the other Persons who lived with You at each address and for what period
of time they lived at such address.

Response to Interrogatory One:
Ms. Giuffre objects to this interrogatory in part because it violates Rule 33.3. Ms.
Giuffre objects to this interrogatory in that it seeks information that is sought by Defendant only
to harass and intimidate Ms. Giuffre who was a victim of sexual trafficking. Per the Plaintiff’s
First Responses and Objections, and per our representations during the March 21, 2016 meet and
confer phone call, we are working diligently to find information to supplement the below
information with regard to address and dates, and once that information is obtained, Plaintiff will
serve supplemental responses. Additionally, per the March 21, 2016 meet and confer phone call,
we are addressing with the Plaintiff whether she will reveal here address to Defendant’s counsel
confidentially and we will update you with her response.
a.

Due to safety concerns with respect to Ms. Giuffre and her minor children,
she is not at liberty to reveal her present residential location. To ensure that
Defendant is not prejudiced by the failure to provide information about Ms.
Giuffre’s specific residential location, Ms. Giuffre agrees to have her
attorney’s accept service on her behalf of any necessary communication or

5
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filings in this matter to be addressed to: Sigrid McCawley, Esq. Boies
Schiller & Flexner LLP, 401 East Las Olas Blvd., Suite 1200, Fort
Lauderdale, FL 33316.
b.

Ms. Giuffre can recall living at the following addresses during the period of
1998 to the present. Ms. Giuffre may have lived at other locations for which
she does not presently have the address. Ms. Giuffre is providing the
information she has presently to the best of her recollection and review of
documents and will supplement to the extent she obtains additional
information responsive to this interrogatory.

c.

Ms. Giuffre believes she has lived at the following residences:


In January 1998, Ms. Giuffre was 14 years old. Ms. Giuffre recalls
one facility named “Growing Together” that was located in or around
Palm Beach, but she does not recall the dates when she resided at the
facility.


From 1999-2002, Ms. Giuffre lived and travelled with Jeffrey
Epstein and stayed at his various mansions in New York (9 E.
71st Street, New York, NY 10021-4102), Palm Beach (358 El
Brillo Way, Palm Beach, Florida 33480, New Mexico (Zorro
Ranch, 49 Zorro Ranch Rd., Stanley, New Mexico 87056),
U.S.V.I. (Little St. James, 6100 Red Hook Quarters, Suite B3,
St. Thomas, Virgin Islands 00802), and Paris (22 Avenue Foch
Apt 2DD, Paris, France 75116).

6
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Jeffrey Epstein also rented a residence for Ms. Giuffre in Royal Palm
Beach, the exact address and dates of rental are in the possession,
custody and control of Jeffrey Epstein. Tony Figueroa, James Michael
Austrich and a few other individuals for whom Ms. Giuffre cannot
recall the names of, stayed with her from time to time at the residence
that Jeffrey Epstein rented.



Ms. Giuffre’s parents’ address was 12959 Rackley Road, Loxahatchee,
Florida 33470, and she lived there from time to time with her mother,
her father, and her brothers.



2C Quentin St. Basshill NSW in approximately 2003, but she is not
certain of that date. At this location, Ms. Giuffre lived with Robert
Giuffre.



N. Paramentata, NSW from approximately 2003 - 2005, but she is not
certain of those dates. At this location, Ms. Giuffre lived with Robert
Giuffre.



Blue Bay, NSW from approximately 2005 - 2008 but is not certain of
those dates. At this location, Ms. Giuffre lived with Robert Giuffre.



3 Elk St., NSW from approximately 2008 - 2009 but is not certain of
those dates. At this location, Ms. Giuffre lived with Robert Giuffre.



50 Robertson Road, Basshill, NSW, but is not certain of the date. At
this location, Ms. Giuffre lived with Robert Giuffre.
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50 Bundeena Rd., Glenning Valley, NSW from approximately 2009 2013 but is not certain of those dates. At this location, Ms. Giuffre
lived with Robert Giuffre.



5035 Winchester Drive, Titusville, FL from approximately November
6, 2013 to 2014 but is not certain of those dates. At this location, Ms.
Giuffre lived with Robert Giuffre.



1270 J. Street, Penrose, CO 81240, from approximately 2014 – 2015.
At this location Ms. Giuffre lived with Robert Giuffre.

2.

Identify any email address, email account, cellphone number and cellphone

provider, social media account and login or screen name, text or instant messaging account name
and number, that You have used, applied for or been supplied between 1998 and the present.
Response to Interrogatory No. 2
Ms. Giuffre objects to this request in that it violates Rule 33.3. Ms. Giuffre objects to this
request in that it is overly broad and seeks information solely to harass and intimidate Ms. Giuffre.
For the period of 1998 to the present Ms. Giuffre provides the following information.
During the time period that she was sexually trafficked by Jeffrey Epstein and the defendant, the
defendant provided Ms. Giuffre with a cellphone so that she could be reached by the Defendant
and Jeffrey Epstein at any time. Defendant is in possession of the information relating to this
cellphone that she provided to Ms. Giuffre. Ms. Giuffre is responding with the information she
can presently recall, but to the extent she obtains additional information she will supplement this
response. Ms. Giuffre’s e-mail address is robiejennag@y7mail.com. She can recall having the
following cell numbers (321) 271-4948, +61414651273, 0407.433.252. Ms. Giuffre had a
Facebook account for a short time but it is no longer active. Per our representations during the
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March 21, 2015 meet and confer phone call, we are working diligently to find information to
supplement the above information, and once that information is obtained, Plaintiff will serve
supplemental responses.
3.

Identify each attorney who has represented you from 1998 to the present, the

dates of any such representation, and the nature of the representation.
Response to Interrogatory No. 3
Ms. Giuffre objects to this interrogatory as it seeks privileged information relating to her
representation by attorneys. Ms. Giuffre responds that she has been represented by the following
attorneys: Bob Josefsberg and members of his firm; Stan Pottinger, Brad Edwards from Farmer,
Jaffe, Weissing, Edwards, Fistos & Lehrman, P.L.; Paul Cassell, a Professor of Criminal Law at
the S.J. Quinney College of Law at the University of Utah; David Boies, Sigrid McCawley, and
other attorneys and staff at Boies Schiller & Flexner LLP.
4.

Identify each Communication, including the transmission of any Document, that

You or Your Attorneys have had with any local, state or federal law enforcement agent or
agency, whether in the United States or any other country, whether in Your capacity as a
purported victim, witness, or perpetrator of any criminal activity, and whether as a juvenile or as
an adult, including without limitation:
a.

the date of any such Communication;

b.

the form of any such Communication, whether oral or written and if
written, the format of any such Communication;

c.

the identities of all persons involved in the Communication, including the
identity of the law enforcement agency with whom the agent is or was
affiliated;
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d.

the case number associated with any such Communication;

e.

the subject matter of any such Communication;

f.

the disposition of any case associated with any such Communication,
irrespective of whether the matter was sealed, expunged or later dismissed.

Response to Interrogatory No. 4
Ms. Giuffre objects to this interrogatory in that it violates Local Rule 33.3. Ms. Giuffre
objects to this interrogatory in that it seeks protected information regarding confidential
investigations. Ms. Giuffre objects in that it seeks information protected by the attorney-client
privilege, the attorney work product privilege, joint defense/common interest privilege, the
public interest privilege, and any other applicable privilege. Ms. Giuffre objects to the extent
this seeks information regarding sexual assaults that occurred prior to her involvement with the
Defendant and Jeffrey Epstein. Ms. Giuffre responds as follows: Ms. Giuffre met with the FBI
on or about March 17, 2011. Ms. Giuffre also corresponded with Maria Villafano from the U.S.
Attorney’s office and that correspondence has been produced. As to other investigations by law
enforcement, Ms. Giuffre objects as this seeks information covered by the public interest
privilege.
5.

Identify each Communication that You or Your Attorneys have had with any

author, reporter, correspondent, columnist, writer, commentator, investigative journalist,
photojournalist, newspaper person, freelance reporter, stringer, or any other employee of any
media organization or independent consultant to the same, including:
a.

the date of any such Communication;

b.

the form of any such Communication, whether oral or written and if
written, the format of any such Communication;
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c.

the identities of all persons involved in such Communication,
including the identity of the media organization with whom the agent
is or was affiliated;

d.

the article title, date of publication, and means of publication of any
article, report, or re-printing of any such Communication made by
You or Your Attorneys;

e.

the amount of Income that You and/or Your Attorneys received in
exchange for any such Communication;

f.

the dates on which You and/or Your Attorneys received any such Income
for any such Communication.

Response to Interrogatory No. 5
Ms. Giuffre objects to this interrogatory in that it violates Local Rule 33.3. Ms. Giuffre
objects in that it seeks information protected by the attorney-client privilege, the attorney work
product privilege, joint defense/common interest privilege, the public interest privilege, and any
other applicable privilege. Ms. Giuffre objects in that this request is overly broad and unduly
burdensome.
6.

Identify any “false statements” attributed to Ghislaine Maxwell which were

“published globally, including within the Southern District of New York” as You contend in
paragraph 9 of Count 1 of Your Complaint, including:
a.

the exact false statement;

b.

the date of its publication;

c.

the publishing entity and title of any publication containing the
purportedly false statement;
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d.

the URL or internet address for any internet version of such publication; and

e.

the nature of the publication, whether in print, internet, broadcast or some
other form of media.

Response to Interrogatory No. 6
Ms. Giuffre objects to this interrogatory in that it violates Local Rule 33.3. Ms.
Giuffre objects in that it seeks information protected by the attorney-client privilege, the
attorney work product privilege, joint defense/common interest privilege, the public interest
privilege, and any other applicable privilege.

Ms. Giuffre further objects because the

information requested above is in the possession of Defendant who has failed to comply with
her production obligations in this matter.
7.

State whether You believe that You have ever been defamed by anyone other than

Ghislaine Maxwell. If so, as to each alleged act of Defamation, state
a.

the exact false statement;

b.

the date of its publication;

c.

the publishing entity and title of any publication containing the
purportedly false statement;

d.

the URL or internet address for any internet version of such publication; and

e.

the nature of the publication, whether in print, internet, broadcast or some
other form of media.

Response to Interrogatory No. 7
Ms. Giuffre objects to this request in that it violates Local Rule 33.3. Ms. Giuffre objects
to this request in that it seeks information protected by the attorney client and work product
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privileges. Ms. Giuffre objects to this interrogatory in that it is not limited in time or to the
subject nature of this litigation.
8.

Identify the individuals referenced in Your pleadings filed in the U.S. District

Court for the Southern District of Florida, Jane Doe 1 and Jane Doe 2 v. United States of
America, 08-cv-80736-KAM, as the “high-profile non-party individuals” to whom Mr. Jeffrey
Epstein sexually trafficked You, “including numerous prominent American politicians, powerful
business executives, foreign presidents, a well-known Prime Minister, and other world leaders,”
including as to each episode of alleged sexual trafficking:
a.

the date of any such sexual trafficking;

b.

the location of any such sexual trafficking;

c.

any witnesses to any such sexual trafficking;

d.

any Income You received in exchange for such sexual trafficking; and

e.

any Documents You have to support or corroborate Your claim of such
sexual trafficking.

Response to Interrogatory No. 8
Ms. Giuffre objects to this interrogatory in that it violates Local Rule 33.3. Ms. Giuffre
objects in that it seeks information protected by the attorney-client privilege, the attorney work
product privilege, joint defense/common interest privilege, the public interest privilege, and any
other applicable privilege. Additionally, Ms. Giuffre objects to this interrogatory because naming
some such individuals would jeopardize her physical safety based on credible threats to the
same. Ms. Giuffre refers to the list of witnesses identified in her Revised Rule 26 Disclosures.
9.

Identify any Employment You have had from 1996 until the present, including
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without limitation, the name of Your employer or the name of any Person who engaged You for
such Employment, the address and telephone number for any such Employment, the beginning
and ending dates of any such Employment, Your job title in such Employment, and Your
Income from such Employment.
Response to Interrogatory No. 9
Ms. Giuffre objects to this interrogatory in that it violates Local Rule 33.3. Ms. Giuffre
objects in that it seeks information protected by the attorney-client privilege, the attorney work
product privilege, joint defense/common interest privilege, the public interest privilege, and any
other applicable privilege. Ms. Giuffre objects to this request in that it is overly broad and
unduly burdensome, and seeks information that is not relevant to this case.
10.

Identify any Income from any source other than Your Employment that You have

received from January 1, 1996 until the present, including the Person or entity providing such
Income, the amount of the Income, the dates on which any such Income was received, and
the nature of the Income, whether a loan, investment proceeds, legal settlement, asset sale,
gift, or other source.
Response to Interrogatory No. 10
Ms. Giuffre objects to this interrogatory in that it violates Local Rule 33.3. Ms.
Giuffre objects to this request in that it is overly broad and seeks confidential financial
information. Ms. Giuffre objects to this interrogatory in that it seeks information covered by
confidentiality provisions. Ms. Giuffre objects to this information in that any payment
information for the sexual trafficking she endured at the hands of Jeffrey Epstein and
Ghislaine Maxwell is in the possession, custody and control of the Defendant and Jeffrey
Epstein.
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Ms. Giuffre is in possession of a responsive document that contains a confidentiality
provision. If Defendant obtains, and produces to Ms. Giuffre, a written waiver from her coconspirator, Mr. Epstein, of the confidentiality provision, freeing Ms. Giuffre from any
liability whatsoever under the confidentiality provision, she will produce the document.
11.

Identify any facts upon which You base Your contention that You have suffered

as a result of the Alleged Defamation by Ghislaine Maxwell “past and future lost wages and
past and future loss of earning capacity and actual earnings – precise amounts yet to be
computed, but not less than $5,000,000.”
Response to Interrogatory No. 11
Ms. Giuffre objects to this interrogatory in that it violates Local Rule 33.3. Ms. Giuffre
objects to this interrogatory in that it prematurely seeks expert witness disclosures. Ms. Giuffre
incorporates by reference herein her Revised Rule 26 disclosures, which includes her
computation of damages.
12.

Identify any Health Care Provider from whom You received any treatment for any

physical, mental or emotional condition, that You suffered from subsequent to any
Alleged Defamation by Ghislaine Maxwell, including:
a.

the Health Care Provider’s name, address, and telephone number;

b.

the type of consultation, examination, or treatment provided;

c.

the dates You received consultation, examination, or treatment;

d.

whether such treatment was on an in-patient or out-patient basis;

e.

the medical expenses to date;

f.

whether health insurance or some other person or organization or entity
has paid for the medical expenses; and
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g.

for each such Health Care Provider, please execute the medical and mental
health records release attached hereto as Exhibit A.

Response to Interrogatory No. 12
Ms. Giuffre objects to this interrogatory in that it violates Local Rule 33.3. Ms. Giuffre
objects to this request in that it is overbroad and seeks confidential medical information of a sex
abuse victim and is not limited in scope to the issues in this case Ms. Giuffre objects in that it
seeks information protected by the attorney-client privilege, the attorney work product privilege,
joint defense/common interest privilege, the public interest privilege, and any other applicable
privilege.
13.

Identify any Health Care Provider from whom You received any treatment for any

physical, mental or emotional condition, including addiction to alcohol, prescription or illegal
drugs, that You suffered from prior to the Alleged Defamation by Ghislaine Maxwell, including:
a.

the Health Care Provider’s name, address, and telephone number;

b.

the type of consultation, examination, or treatment provided;

c.

the dates You received consultation, examination, or treatment;

d.

whether such treatment was on an in-patient or out-patient basis;

e.

the medical expenses to date;

f.

whether health insurance or some other person or organization or entity
has paid for the medical expenses; and

g.

For each such Health Care Provider, please execute the medical and mental
health records release attached hereto as Exhibit A.

Response to Interrogatory No. 13
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Ms. Giuffre objects to this interrogatory in that it violates Local Rule 33.3. Ms. Giuffre
objects to this request in that it is overbroad and seeks confidential medical information of a sex
abuse victim and is not limited in scope to the issues in this case. Ms. Giuffre objects in that it
seeks information protected by the attorney-client privilege, the attorney work product privilege,
joint defense/common interest privilege, and any other applicable privilege. Ms. Giuffre
objects to this request in that it is not limited in scope to the medical information relating to the
abuse she suffered from Defendant and Jeffrey Epstein.
14.

Identify any Person who You believe subjected You to, or with whom You

engaged in, any illegal or inappropriate sexual contact, conduct or assault prior to June 1999,
including the names of the individuals involved, the dates of any such illegal or inappropriate
sexual contact, conduct or assault, whether Income was received by You or anyone else
concerning such event, whether a police report was ever filed concerning such event and the
outcome of any such case, as well as the address and location of any such event.
Response to Interrogatory No. 14
Ms. Giuffre objects to this interrogatory in that it violates Local Rule 33.3. Ms. Giuffre
objects to this request in that it is overbroad and seeks confidential medical information of a sex
abuse victim. Ms. Giuffre objects to this request in that it seeks sexual assault information for a
period prior to the sexual abuse at issue in this matter for a period when she was a minor child
from the time Ms. Giuffre was born until she was 15. Ms. Giuffre objects to this request in that
it is sought solely to harass, and intimidate Ms. Giuffre who is a victim of sexual abuse by the
defendant.
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REQUESTS FOR PRODUCTION
1.

All Communications and Documents identified in Interrogatories 1-14,

above.
Response to Request No. 1
Ms. Giuffre objects to this request in that Defendant’s interrogatories violate Local Rule
33.3. Ms. Giuffre objects in that it seeks information protected by the attorney-client privilege,
the attorney work product privilege, joint defense/common interest privilege, the public interest
privilege, and any other applicable privilege. Ms. Giuffre objects to this request on the grounds
that it is overly broad and unduly burdensome, incorporating the interrogatories that total 59
subparts, and calls for the production of documents that are irrelevant to this action and not
reasonably calculated to lead to the discovery of admissible evidence. Ms. Giuffre objects to this
request in that it seeks to invade the privacy rights of a sex abuse victims, and is meant for the
improper purpose of harassing and intimidating this victim.
Subject to and without waving the above objections, Ms. Giuffre is withholding
production of documents that are privileged pursuant to the attorney-client privilege, the work
product privilege, and the public interest privilege. Ms. Giuffre is also withholding electronic
renditions of photographs that depict the faces of her minor children, including school portraits
and other photographs taken that reveal the faces of her minor children.
Subjection to and without waiving the above objections, Ms. Giuffre has already
produced documents Bates labelled GIUFFRE000001 to GIUFFRE003190, and will produce
non-privileged documents responsive to this Request limited to documents that do not depict
images of her minor children as described supra and will continue to supplement her production.
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2.

All Documents reviewed or relied upon in answering Interrogatory Nos.

1-14 above.
Response to Request No. 2
Ms. Giuffre objects to this request in that defendant’s interrogatories violate Local Rule
33.3. Ms. Giuffre objects to this request in that it seeks information that is protected by the
attorney client, work product, and public interest, and other applicable privileges. Ms. Giuffre
objects to this request in that it is overly broad incorporating the interrogatories that total 59
subparts. Ms. Giuffre objects to this request in that it seeks to invade the privacy rights of a sex
abuse victims and is meant for the improper purpose of harassing and intimidating this victim.
Subject to and without waving the above objections, Ms. Giuffre is withholding
production of documents that are privileged pursuant to the attorney-client privilege, the work
product privilege, and the public interest privilege. Ms. Giuffre is also withholding electronic
renditions of photographs that depict the faces of her minor children, including school portraits
and other photographs taken that reveal the faces of her minor children.
Subjection to and without waiving the above objections, Ms. Giuffre has already
produced documents Bates labelled GIUFFRE000001 to GIUFFRE003190, and will produce
non-privileged documents responsive to this Request limited to documents that do not depict
images of her minor children as described supra and will continue to supplement her production.
3.

All Documents from any law enforcement agency, whether local, state or

federal, whether in the United States or elsewhere, which concern or relate to You in any
way. These Documents should include, without limitation, any witness statements,
including statements made by You.
Response to Request No. 3
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Ms. Giuffre objects to this request in that it seeks information that is protected by the
attorney client, work product, public interest privilege and other applicable privileges. Ms.
Giuffre objects to this request in that it is not limited in time period.
Subject to and without waiving the above objections, Ms. Giuffre has already
produced documents Bates labelled GIUFFRE000001 to GIUFFRE003190, and will
produce non-privileged documents responsive to this Request and will continue to
supplement her production. Ms. Giuffre is withholding documents that concern or relate to
any currently ongoing investigation by any law enforcement agency under the public interest
privilege and other applicable privileges.
4.

All Documents reflecting any letter of engagement, any fee agreement, or

any other type of writing reflecting an engagement of any attorney identified in
response to Interrogatory No. 3.
Response to Request No. 4
Ms. Giuffre objects to this request in that it seeks information that is protected by the
attorney client, work product, joint defense and other applicable privileges. Ms. Giuffre is
withholding documents based on this objection. Specifically, Ms. Giuffre is withholding
documents reflecting the engagements between herself and her attorneys she has engaged in
relation to the above-captioned action and other actions as those documents involve
privileged communications.
5.

All Documents relating to any Communications occurring from 1998 to the

present with any of the following individuals or with their attorneys, agents or
representatives:
a.

Jeffrey Epstein;
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b.

Ghislaine Maxwell

c.

Any witness disclosed in Plaintiff’s Rule 26(a) disclosures;

d.

Any witness identified by You in response to Interrogatory No. 8 and No.
14;

e.

Sky Roberts;

f.

Lynn Roberts;

g.

Kimberley Roberts;

h.

Daniel LNU, half-brother of Plaintiff;

i.

Carol Roberts Kess;

j.

Philip Guderyon;

k.

Anthony Valladares;

l.

Anthony Figueroa;

m.

Ron Eppinger

Response to Request No. 5
Ms. Giuffre objection to this request on the grounds that it is overly broad and unduly
burdensome, particularly as it seeks documents relating to over 60 individuals, and calls for the
production of documents that are irrelevant to this action and not reasonably calculated to lead to
the discovery of admissible evidence. Ms. Giuffre objects because compliance with this request
is unduly burdensome. Ms. Giuffre objects to this request in that documents responsive to this
request are within the possession, custody and control of the defendant and Jeffrey Epstein with
whom she claims a joint defense privilege and defendant has refused to produce responsive
documents to Ms. Giuffre’s request seeking communications between the Defendant and Ms.
Giuffre and between Jeffrey Epstein and Ms. Giuffre. Ms. Giuffre objects to this request to the
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extent is seeks documents protected by the attorney client, work product, joint defense, public
interest or any other applicable privilege. Ms. Giuffre objects to this request in that it is sought
solely to harass and intimidate Ms. Giuffre, and invade her privacy, by seeking her private
communications with her various family members, including aunts, uncles and parents and
siblings.
Subject to and without waving the above objections, Ms. Giuffre is withholding
production of documents that are privileged pursuant to the attorney-client privilege, the work
product privilege, and the public interest privilege. Ms. Giuffre is also withholding electronic
renditions of photographs that depict the faces of her minor children, including school portraits
and other photographs taken that reveal the faces of her minor children.
Subjection to and without waiving the above objections, Ms. Giuffre has already
produced documents Bates labelled GIUFFRE000001 to GIUFFRE003190, and will produce
non-privileged documents responsive to this Request limited to documents that do not depict
images of her minor children as described supra and will continue to supplement this production.
6.

All photographs or video containing any image of You and the following

individuals. To the extent You have such photographs and video in their original, native
format, please produce them in that format (not a paper copy).
a.

Ghislaine Maxwell

b.

Alan Dershowitz

c.

Jeffrey Epstein

d.

Andrew Albert Christian Edward, the Duke of York (aka Prince
Andrew)

e.

Ron Eppinger
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f.

Bill Clinton

g.

Stephen Hawking

h.

Al Gore

i.

Any of the individuals identified by You in response to Interrogatory
No. 8 and No. 14.

Response to Request No. 6
Ms. Giuffre objects to this request in that documents responsive to this request are
within the possession, custody and control of the defendant and Jeffrey Epstein with whom
she claims a joint defense privilege and defendant has refused to produce responsive
documents to Ms. Giuffre’s request seeking communications between the Defendant and Ms.
Giuffre and between Jeffrey Epstein and Ms. Giuffre.
Subject to and without waiving the above objections, Ms. Giuffre has already
produced documents Bates labelled GIUFFRE000001 to GIUFFRE003190, and will produce
non-privileged documents responsive to this Request and will continue to supplement her
production. Ms. Giuffre does not have “original, native format,” as requested so she is
producing the paper copies she has in her possession, custody and control.
7.

All photographs and video of You in any of Jeffrey Epstein’s properties,

including, but not limited to: his home in Palm Beach, Florida; his home in New York
City, New York; his ranch in Santa Fe, New Mexico; and Little Saint James Island in the
U.S. Virgin Islands. To the extent You have such photographs and video in their original,
native format, please produce them in that format (not a paper copy).
Response to Request No. 7

23

Case 1:15-cv-07433-RWS Document 71-2 Filed 03/23/16 Page 25 of 45

Ms. Giuffre objects to this request in that documents responsive to this request are
within the possession, custody and control of the defendant and Jeffrey Epstein with whom
she claims a joint defense privilege and defendant has refused to produce responsive
documents to Ms. Giuffre’s request seeking communications between the Defendant and Ms.
Giuffre and between Jeffrey Epstein and Ms. Giuffre.
Subject to and without waiving the above objections, Ms. Giuffre has already
produced documents Bates labelled GIUFFRE000001 to GIUFFRE003190, and will produce
documents responsive to this Request and will continue to supplement her production. Ms.
Giuffre does not have “original, native format,” as requested so she is producing the paper
copies she has in her possession, custody and control. The Defendant has documents
responsive to this request that she should produce.
8.

All photographs or video of You in any of Ms. Maxwell’s properties,

including her home in London, England and her home in New York City, New York. To
the extent You have such photographs or video in their original, native format, please
produce them in that format (not a paper copy).
Response to Request No. 8
Ms. Giuffre objects to this request in that documents responsive to this request are
within the possession, custody and control of the defendant and Jeffrey Epstein with whom
she claims a joint defense privilege and defendant has refused to produce responsive
documents to Ms. Giuffre’s request seeking communications between the Defendant and Ms.
Giuffre and between Jeffrey Epstein and Ms. Giuffre.
Subject to and without waiving the above objections, Ms. Giuffre has already
produced documents Bates labelled GIUFFRE000001 to GIUFFRE003190, and will produce
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non-privileged documents responsive to this Request and will continue to supplement her
production. Ms. Giuffre does not have “original, native format,” as requested so she is
producing the paper copies she has in her possession, custody and control. The Defendant has
documents responsive to this request that she should produce.
9.

Any Documents reflecting rental agreements or purchase agreements for the

residential addresses identified by You in response to Interrogatory No. 1.
Response to Request No. 9
Ms. Giuffre objections to this Request on the grounds that it is overly broad and unduly
burdensome and calls for the production of documents that are irrelevant to this action and not
reasonably calculated to lead to the discovery of admissible evidence. Ms. Giuffre objects to this
request in that it seeks confidential financial information that is irrelevant to this action. Ms.
Giuffre objects to this request to the extent is seeks documents protected by the attorney client,
work product, joint defense, public interest or any other applicable privilege. Ms. Giuffre objects
to this request in that the information regarding rental agreements for the apartments that
Defendant and Jeffrey Epstein rented for her are in the Defendant’s possession, control and
custody.
Subject to and without waiving the above objections, Ms. Giuffre has already produced
documents Bates labelled GIUFFRE000001 to GIUFFRE003190, and will produce nonprivileged documents responsive to this Request, and will continue to supplement this
production.
10.

All Documents relating to Your Employment and/or association with the

Mar-a-Lago Club located in Palm Beach, Florida, including any application for
Employment.
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Response to Request No. 10
Ms. Giuffre objects to this request to the extent is seeks documents protected by the
attorney client, work product, joint defense, public interest or any other applicable privilege.
Subject to and without waiving the above objections, Ms. Giuffre has already produced
documents Bates labelled GIUFFRE000001 to GIUFFRE003190, and will produce nonprivileged documents responsive to this Request, and will continue to supplement this
production.
11.

Any Document reflecting any confidentiality agreement by and between, or

concerning, You and the Mar-a-Lago Club.
Response to Request No. 10
Ms. Giuffre objects to this request to the extent is seeks documents protected by
the attorney client, work product, joint defense, public interest or any other applicable
privilege.
Ms. Giuffre has been unable to locate any such documents.
12.

All Documents concerning any Employment by You from 1998 to the

present or identified by You in response to Interrogatory No. 9, including any records of
Your Employment at the Roadhouse Grill in Palm Beach, Florida.
Response to Request No. 12
Ms. Giuffre objections to this Request on the grounds that it is overly broad and unduly
burdensome and calls for the production of documents that are irrelevant to this action and not
reasonably calculated to lead to the discovery of admissible evidence. Ms. Giuffre objects to this
request to the extent is seeks documents protected by the attorney client, work product, joint
defense, public interest or any other applicable privilege.
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Subject to and without waiving the above objections, Ms. Giuffre has already produced
documents Bates labelled GIUFFRE000001 to GIUFFRE003190, and will produce nonprivileged documents responsive to this Request, and will continue to supplement this
production.
13.

All Documents concerning any allegations of theft by You from the

Roadhouse Grill in Palm Beach, Florida from 1999 – 2002.
Response to Request No. 13
Ms. Giuffre objects to this request in that it seeks information solely to harass, embarrass,
and intimidate Ms. Giuffre. Ms. Giuffre objects to this request to the extent is seeks documents
protected by the attorney-client privilege, the attorney work product privilege, joint
defense/common interest privilege, public interest privilege, and any other applicable privilege.
Ms. Giuffre objects to this request in that it wrongfully characterizes a “theft by You”. Ms.
Giuffre objects to this request as it seeks documents of sealed juvenile records, and the only
means of obtaining such records are either through court order or illegal means.
Ms. Giuffre has been unable to locate any such documents.
14.

A copy of Your federal, state or local tax returns for the years 1998 to the

present, whether from the United States or any other country.
Response to Request No. 14
Ms. Giuffre objections to this Request on the grounds that it is overly broad and unduly
burdensome and calls for the production of documents that are irrelevant to this action and not
reasonably calculated to lead to the discovery of admissible evidence. Ms. Giuffre objects to this
request in that it seeks confidential financial information that is irrelevant to this action. Ms.
Giuffre objects to this request in that it seeks financial information from her when she was a
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minor child starting at age 14. Ms. Giuffre objects in that it seeks information protected by the
attorney-client privilege, the attorney work product privilege, joint defense/common interest
privilege, the accountant client privilege, and any other applicable privilege.
Subject to and without waiving the above objections, Ms. Giuffre has already produced
documents Bates labelled GIUFFRE000001 to GIUFFRE003190, and will produce nonprivileged documents responsive to this Request, and will continue to supplement this
production.
15.

All Documents concerning Your attendance at or enrollment in any

school or educational program of whatever type, from 1998 to the present.
Response to Request No. 15
Ms. Giuffre objections to this Request on the grounds that it is overly broad and unduly
burdensome and calls for the production of documents that are irrelevant to this action and not
reasonably calculated to lead to the discovery of admissible evidence. Ms. Giuffre objects to this
request to the extent is seeks documents protected by the attorney-client privilege, the attorney
work product privilege, joint defense/common interest privilege, the public interest privilege, and
any other applicable privilege. Ms. Giuffre objects to this request in that her school records from
when she was a minor child are an invasion of privacy, and sought only to harass and embarrass
her.
Subject to and without waiving the above objections, Ms. Giuffre has already produced
documents Bates labelled GIUFFRE000001 to GIUFFRE003190, and will produce nonprivileged documents responsive to this Request, and will continue to supplement this
production.
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16.

Any diary, journal or calendar concerning Your activities between 1996 –

2002.
Response to Request No. 16
Ms. Giuffre objections to this Request on the grounds that the time period is overly
broad and calls for the production of documents that are irrelevant to this action and not
reasonably calculated to lead to the discovery of admissible evidence. Ms. Giuffre objects
to this request to the extent it seeks proprietary and copyright protected materials. Ms.
Giuffre objects in that it seeks information protected by the attorney-client privilege, the
attorney work product privilege, joint defense/common interest privilege, and any other
applicable privilege. Ms. Giuffre objects to this request in that it seeks highly personal
and sensitive material from a time when she was being sexually trafficked.
Ms. Giuffre has been unable to locate any such documents.
17.

All Documents relating to Your travel from the period of 1998 to the

present, including, but not limited to a copy of Your passport that was valid for any
part of that time period, any visa issued to You for travel, any visa application that
You prepared or which was prepared on Your behalf, and travel itinerary, receipt, log,
or Document (including any photograph) substantiating Your travel during that time
period.
Response to Request No. 17
Ms. Giuffre objections to this Request on the grounds that it is overly broad and unduly
burdensome and calls for the production of documents that are irrelevant to this action and not
reasonably calculated to lead to the discovery of admissible evidence. Ms. Giuffre objects in that
it seeks information protected by the attorney-client privilege, the attorney work product
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privilege, joint defense/common interest privilege, and any other applicable privilege. Ms.
Giuffre objects to this request in that it is overly broad and not limited to travel records relevant
to the abuse she suffered. Ms. Giuffre objects to this request in that it seeks information that is
wholly irrelevant to this lawsuit.
Subject to and without waiving the above objections, Ms. Giuffre has already produced
documents Bates labelled GIUFFRE000001 to GIUFFRE003190, and will produce nonprivileged documents responsive to this Request, and will continue to supplement this
production. Per the agreements made in the March 21, 2016 meet and confer, we will attempt to
locate and make copies of Plaintiff’s current passport book.
18.

All Documents showing any payments or remuneration of any kind

made by Jeffrey Epstein or any of his agents or associates to You from 1999 until the
present.
Response to Request No. 18
Ms. Giuffre objects to this request in that documents responsive to this request are within
the possession, custody and control of the defendant and Jeffrey Epstein with whom she claims a
joint defense privilege and defendant has refused to produce responsive documents. Ms. Giuffre
objects in that it seeks information protected by the attorney-client privilege, the attorney work
product privilege, joint defense/common interest privilege, the public interest privilege, and any
other applicable privilege.
At this point in time, Ms. Giuffre has been unable to locate any such documents, but
continues to search for responsive documents.
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19.

Any Document reflecting a confidentiality agreement, settlement agreement,

or any contractual agreement of any kind, between You and Jeffrey Epstein, or any
attorneys for You and/or Mr. Epstein.
Response to Request No. 19
Ms. Giuffre objects to this request in that the documents responsive to this request are
within the possession, custody and control of the defendant and Jeffrey Epstein with whom
she claims a joint defense privilege and defendant has refused to produce responsive
documents. Ms. Giuffre objects in that it seeks information protected by the attorney-client
privilege, the attorney work product privilege, joint defense/common interest privilege, the
public interest privilege, and any other applicable privilege. Ms. Giuffre is in possession of a
responsive document that contains a confidentiality provision. As discussed during the
March 21, 2016 meet and confer, If Defendant obtains, and produces to Ms. Giuffre, a
written waiver from her co-conspirator, Mr. Epstein, of the confidentiality provision,
releasing Ms. Giuffre from any liability whatsoever under the confidentiality provision, she
will produce the document.
20.

Any Document reflecting Your intent, plan or consideration of, asserting

or threatening a claim or filing a lawsuit against another Person, any Document
reflecting such a claim or lawsuit, including any complaint or draft complaint, or any
demand for consideration with respect to any such claim or lawsuit against any Person.
Response to Request No. 20
Ms. Giuffre objections to this Request on the grounds that it is overly broad and
unduly burdensome and calls for the production of documents that are irrelevant to this
action and not reasonably calculated to lead to the discovery of admissible evidence. Ms.
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Giuffre objects to this request to the extent is seeks documents protected by the attorney
client, work product, joint defense or any other applicable privilege. Ms. Giuffre objects
because this request is overly broad and unduly burdensome in that it seeks wholly privileged
communications from other cases the logging of which on a privilege log would be unduly
burdensome. As such, Ms. Giuffre is providing categorical privilege entries relating to those
matters.
At this point in time, Ms. Giuffre has not found any non-privileged documents
responsive to this request, but continues to search for responsive documents.
21.

All Documents relating to Your driver’s license from 1998 – 2002.

Response to Request No. 21
Ms. Giuffre objections to this Request on the grounds that it is overly broad and unduly
burdensome and calls for the production of documents that are irrelevant to this action and not
reasonably calculated to lead to the discovery of admissible evidence. Ms. Giuffre objects to this
request in that documents responsive to this request are within the possession, custody and
control of the defendant and Jeffrey Epstein for whom she claims a joint defense privilege and
defendant has refused to produce responsive documents.
At this point in time, Ms. Giuffre has not found any documents responsive to this request,
but continues to search for responsive documents.
22.

A copy of Your marriage license(s) from 1999 to the present.

Response to Request No. 22
Ms. Giuffre objections to this Request on the grounds that it is irrelevant to this action
and not reasonably calculated to lead to the discovery of admissible evidence. Ms. Giuffre
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objects in that it seeks information protected by the attorney-client privilege, the attorney work
product privilege, and any other applicable privilege.
Subject to and without waiving the above objections, Ms. Giuffre has already produced
documents Bates labelled GIUFFRE000001 to GIUFFRE003190, and will produce nonprivileged documents responsive to this request, and will continue to supplement this production.
23.

All documents concerning Your naturalization application to Australia from

1999 to the present.
Response to Request No. 23
Ms. Giuffre objections to this Request on the grounds that it is irrelevant to this action
and not reasonably calculated to lead to the discovery of admissible evidence. Ms. Giuffre
objects in that it seeks information protected by the attorney-client privilege, the attorney work
product privilege, and any other applicable privilege.
Ms. Giuffre has been unable to locate any such documents.
24.

All Documents concerning Your Employment in Australia, including, but not

limited to employment applications, pay stubs, Documents reflecting Your Income
including any tax Documents.
Response to Request No. 24
Ms. Giuffre objections to this Request on the grounds that it is overly broad and unduly
burdensome and calls for the production of documents that are irrelevant to this action and not
reasonably calculated to lead to the discovery of admissible evidence. Ms. Giuffre objects to this
request in that it seeks confidential financial information Ms. Giuffre objects to this request to
the extent is seeks documents protected by the attorney client, work product, joint defense, or
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any other applicable privilege. Ms. Giuffre objects to this request in that it seeks overly broad
financial information not tailored to the sexual abuse and defamation issues in this case.
Subject to and without waiving the above objections, Ms. Giuffre has already produced
documents Bates labelled GIUFFRE000001 to GIUFFRE003190, and will produce nonprivileged documents responsive to this request, and will continue to supplement this production.
25.

All Documents concerning any massage therapist license obtained by

You, including any massage therapy license issued in the United States, Thailand and/or
Australia.
Response to Request No. 25
Ms. Giuffre objects to this request in that documents responsive to this request are
within the possession, custody and control of the defendant and Jeffrey Epstein for whom
she claims a joint defense privilege and defendant has refused to produce responsive
documents. Ms. Giuffre objects in that it seeks information protected by the attorney-client
privilege, the attorney work product privilege, and any other applicable privilege.
At this point in time, Ms. Giuffre has not found any non-privileged documents
responsive to this request, but continues to search for responsive documents.
26.

All Documents concerning any prescription drugs taken by You,

including the prescribing doctor, the dates of said prescription, and the dates of any
fulfillment of any such prescription.
Response to Request No. 26
Ms. Giuffre objections to this Request on the grounds that it is overly broad and
unduly burdensome and calls for the production of documents that are irrelevant to this
action and not reasonably calculated to lead to the discovery of admissible evidence. Ms.
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Giuffre objects to this request in that it is not limited in date range in any way; therefore if
she was on a prescription drug when she was 2 years old, she would have to produce that
document. Ms. Giuffre also objects to this request in that it is not limited to prescription
drugs she has taken as a result of the abuse she endured. Ms. Giuffre objects to this request
to the extent it seeks confidential medical records that are not relevant to this action. Ms.
Giuffre objects to this request to the extent is seeks documents protected by the attorney
client, work product, or any other applicable privilege.
Subject to and without waiving the above objections, Ms. Giuffre has already
produced documents Bates labelled GIUFFRE000001 to GIUFFRE003190, and is
producing non-privileged documents responsive to the Request limited to documents
relating to prescription drugs relating to her treatment for sexual abuse she suffered at the
hands of the Defendant and Jeffrey Epstein, and relating to conditions or symptoms arising
after Defendant’s defamatory statement, and will continue to supplement this production.
27.

All Documents, written or recorded, which reference by name, or

other description, Ghislaine Maxwell.
Response to Request No. 27
Ms. Giuffre objects in that it seeks information protected by the attorney-client privilege,
the attorney work product privilege, joint defense/common interest privilege, the public interest
privilege, and any other applicable privilege. Ms. Giuffre objects to this request to the extent it
seeks proprietary or copyright protected materials.
Subject to and without waiving the above objections, Ms. Giuffre has already produced
documents Bates labelled GIUFFRE000001 to GIUFFRE003190, and will produce non-
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privileged documents responsive to this Request, and will continue to supplement her
production.
28.

All Documents reflecting notes of, or notes prepared for, any

statements or interviews in which You referenced by name or other description,
Ghislaine Maxwell.
Response to Request No. 28
Ms. Giuffre objects in that it seeks information protected by the attorney-client
privilege, the attorney work product privilege, joint defense/common interest privilege,
the public interest privilege, and any other applicable privilege. Ms. Giuffre objects to
this request to the extent it seeks proprietary or copyright protected materials.
At this point in time, Ms. Giuffre has not found any non-privileged documents
responsive to this request, but continues to search for responsive documents.
29.

All Documents concerning any Communications by You or on Your behalf

with any media outlet, including but not limited to the Daily Mail, Daily Express, the
Mirror, National Enquirer, New York Daily News, Radar Online, and the New York Post,
whether or not such communications were “on the record” or “off the record.”
Response to Request No. 29
Ms. Giuffre objects in that it seeks information protected by the attorney-client
privilege, the attorney work product privilege, and any other applicable privilege. Ms.
Giuffre objects to this request to the extent it seeks proprietary or copyright protected
materials.
Subject to and without waiving the above objections, Ms. Giuffre has already
produced documents Bates labelled GIUFFRE000001 to GIUFFRE003190, and will
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produce non-privileged documents responsive to this Request, and will continue to
supplement her production.
30.

All Documents concerning any Income received by You from any media

outlet in exchange for Your statements (whether “on the record” or “off the record”)
regarding Jeffery Epstein, Alan M. Dershowitz, Prince Andrew, Bill Clinton or Ghislaine
Maxwell or any of the individuals identified by You in response to Interrogatory Nos. 8
and 14.
Response to Request No. 30
Ms. Giuffre objects in that it seeks information protected by the attorney-client
privilege, the attorney work product privilege, and any other applicable privilege. Ms.
Giuffre objects to this request to the extent it seeks proprietary or copyright protected
materials. Ms. Giuffre objects to this request in that it seeks confidential financial
information.
Subject to and without waiving the above objections, Ms. Giuffre has already
produced documents Bates labelled GIUFFRE000001 to GIUFFRE003190, and will
produce non-privileged documents responsive to this Request, and will continue to
supplement her production.
31.

All Documents concerning any actual or potential book, television or movie

deals concerning Your allegations about being a sex slave, including but not limited to a
potential book by former New York Police Department detective John Connolly and writer
James Patterson.
Response to Request No. 31
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Ms. Giuffre objects in that it seeks information protected by the attorney-client
privilege, the attorney work product privilege, and any other applicable privilege. Ms.
Giuffre objects to this request to the extent it seeks proprietary or copyright protected
materials. Ms. Giuffre objects to this request in that it seeks confidential financial
information.
Subject to and without waiving the above objections, Ms. Giuffre has already
produced documents Bates labelled GIUFFRE000001 to GIUFFRE003190, and will
produce non-privileged documents responsive to this Request, and will continue to
supplement her production.
32.

All manuscripts and/or other writings, whether published or unpublished,

created in whole or in part by or in consultation with You, concerning, relating or
referring to Jeffrey Epstein, Ghislaine Maxwell or any of their agents or associates.
Response to Request No. 32
Ms. Giuffre objects in that it seeks information protected by the attorney-client
privilege, the attorney work product privilege, and any other applicable privilege. Ms.
Giuffre objects to this request to the extent it seeks proprietary or copyright protected
materials. Ms. Giuffre objects to this request in that it seeks confidential financial
information.
Subject to and without waiving the above objections, Ms. Giuffre has already
produced documents Bates labelled GIUFFRE000001 to GIUFFRE003190, and will
produce non-privileged documents responsive to this Request, and will continue to
supplement her production.
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33.

All Documents concerning or relating to Victims Refuse Silence, the

organization referred to in the Complaint, including articles of incorporation, any financial
records for the organization, any Income You have received from the organization, and any
Documents reflecting Your role within the organization or any acts taken on behalf of the
Organization.
Response to Request No. 33
Ms. Giuffre objects in that it seeks information protected by the attorney-client privilege,
the attorney work product privilege, and any other applicable privilege. Ms. Giuffre objects to
this request to the extent it seeks proprietary or copyright protected materials. Ms. Giuffre
objects to this request in that it seeks confidential financial information.
Subject to and without waiving the above objections, Ms. Giuffre has already produced
documents Bates labelled GIUFFRE000001 to GIUFFRE003190, and will produce nonprivileged documents responsive to this Request, and will continue to supplement her
production.
34.

To the extent not produced in response to the above list of requested

Documents, all notes, writings, photographs, and/or audio or video recordings made or
recorded by You or of You at any time that refer or relate in any way to Ghislaine
Maxwell.
Response to Request No. 34
Ms. Giuffre objects to this request in that documents responsive to this request are within
the possession, custody and control of the defendant and Jeffrey Epstein for whom she claims a
joint defense privilege and defendant has refused to produce responsive documents. Ms. Giuffre
objects in that it seeks information protected by the attorney-client privilege, the attorney work
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product privilege, and any other applicable privilege. Ms. Giuffre objects to this request to the
extent is seeks proprietary and copyright protected material.
Subject to and without waiving the above objections, Ms. Giuffre has already produced
documents Bates labelled GIUFFRE000001 to GIUFFRE003190, and will produce nonprivileged documents responsive to this Request, and will continue to supplement her
production.
35.

All phone records, including text messages, emails, social media

Communications, letters or any other form of Communication, from or to You or
associated with You in any way from 1998 to the present, which concern, relate to,
identify, mention or reflect Ghislaine Maxwell, Jeffrey Epstein, Alan Dershowitz, Prince
Andrew, Bill Clinton, or any of the individuals identified in response to Interrogatory Nos.
8 and 14.
Response to Request No. 35
Ms. Giuffre objections to this Request on the grounds that it is overly broad and unduly
burdensome and calls for the production of documents that are irrelevant to this action and not
reasonably calculated to lead to the discovery of admissible evidence. Ms. Giuffre objects to this
request to the extent it seeks documents from “anyone associated with you” as that is vague and
ambiguous. Ms. Giuffre objects to this request in that documents responsive to this request are
within the possession, custody and control of the defendant and Jeffrey Epstein for whom she
claims a joint defense privilege and defendant has refused to produce responsive documents.
Ms. Giuffre objects in that it seeks information protected by the attorney-client privilege, the
attorney work product privilege, the public interest privilege, and any other applicable privilege.
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Ms. Giuffre objects to this request to the extent is seeks proprietary and copyright protected
material.
Subject to and without waiving the above objections, Ms. Giuffre has already produced
documents Bates labelled GIUFFRE000001 to GIUFFRE003190, and will produce nonprivileged documents responsive to this Request, and will continue to supplement her
production. While Ms. Giuffre has produced her documents, Ms. Giuffre’s response does not
include documents “from anyone associated with you” based on the above referenced objection.
36.

All Documents relating to massages, including but not limited to any

Documents reflecting the recruiting or hiring of masseuses, advertising for masseuses,
flyers created for distribution at high schools or colleges, and records reflecting e-mails
or calls to Persons relating to massages.
Response to Request No. 36
Ms. Giuffre objections to this Request on the grounds that it is overly broad and unduly
burdensome and calls for the production of documents that are irrelevant to this action and not
reasonably calculated to lead to the discovery of admissible evidence. Ms. Giuffre objects to
this request in that it is not time limited in any way. Ms. Giuffre objects to this request in that
documents responsive to this request are within the possession, custody and control of the
defendant and Jeffrey Epstein for whom she claims a joint defense privilege and defendant has
refused to produce responsive documents. Ms. Giuffre objects in that it seeks information
protected by the attorney-client privilege, the attorney work product privilege, public interest
privilege, and any other applicable privilege.
Ms. Giuffre has been unable to locate any such documents.
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37.

Statements or records from any bank into which You deposited money

received from Jeffrey Epstein, any Person identified in Interrogatory No. 8 or 14, any
witness disclosed in Your Rule 26(a) disclosures, any media organization or any employee
or affiliate of any media organization.
Response to Request No. 37
Ms. Giuffre objects in that it seeks information protected by the attorney-client privilege,
the attorney work product privilege, joint defense/common interest privilege, the public interest
privilege, and any other applicable privilege. Ms. Giuffre objects to this request in that it seeks
personal financial information. Ms. Giuffre objects to this request in that it is overly broad as it
has no time limitation.
Subject to and without waiving the above objections, Ms. Giuffre has already produced
documents Bates labelled GIUFFRE000001 to GIUFFRE003190, and will produce nonprivileged documents responsive to this Request, and will continue to supplement her
production.
Dated: March 22, 2016
Respectfully Submitted,
BOIES, SCHILLER & FLEXNER LLP
By: /s/ Sigrid McCawley
Sigrid McCawley (Pro Hac Vice)
Boies Schiller & Flexner LLP
401 E. Las Olas Blvd., Suite 1200
Ft. Lauderdale, FL 33301
(954) 356-0011
David Boies
Boies Schiller & Flexner LLP
333 Main Street
Armonk, NY 10504
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Ellen Brockman
Boies Schiller & Flexner LLP
575 Lexington Ave
New York, New York 10022
(212) 446-2300
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CERTIFICATE OF SERVICE
I certify that on March 22, 2016, I electronically served Plaintiff Virginia Giuffre’s
Amended Supplemental Responses and Objections to Defendant’s First Set of Discovery
Requests on the following:
Laura A. Menninger, Esq.
HADDON, MORGAN & FOREMAN, P.C.
150 East 10th Avenue
Denver, Colorado 80203
Tel: (303) 831-7364
Fax: (303) 832-2628
Email: lmenninger@hmflaw.com
Jeffrey S. Pagliuca, , Esq.
HADDON, MORGAN & FOREMAN, P.C.
150 East 10th Avenue
Denver, Colorado 80203
Tel: (303) 831-7364
Fax: (303) 832-2628
Email: jpagliuca@hmflaw.com

By: /s/ Sigrid McCawley______
Sigrid McCawley

44

Case 1:15-cv-07433-RWS Document 71-3 Filed 03/23/16 Page 1 of 40

EXHIBIT 3

Case 1:15-cv-07433-RWS Document 71-3 Filed 03/23/16 Page 2 of 40

United States District Court
Southern District of New York
Virginia L. Giuffre,
Plaintiff,

Case No.: 15-cv-07433-RWS

v.
Ghislaine Maxwell,
Defendant.
________________________________/
PLAINTIFF’S RESPONSE AND OBJECTIONS TO DEFENDANT’S
FIRST SET OF DISCOVERY REQUESTS TO PLAINTIFF
Plaintiff hereby serves her responses and objections to Defendant’s First Set of
Discovery Requests.
GENERAL OBJECTIONS
Defendant’s First Set of Discovery Requests violates Local Civil Rule 33.3. Defendant
has served interrogatories that are in direct violation of that Rule because the interrogatories are
not “restricted to those seeking names of witnesses with knowledge of information relevant to
the subject matter of the action, the computation of each category of damage alleged, and the
existence, custodian, location and general description of relevant documents, including pertinent
insurance agreements, and other physical evidence, or information of a similar nature.” Local
Civil Rule 33.3(a). Instead, they seek information under subsections (b) and (c) of Local Civil
Rule 33.3, and therefore, they should not be served because they are not “a more practical
method of obtaining the information sought than a request for production or a deposition,” and
because they were served in advance of the period “30 days prior to the discovery cut-off date.”
Local Civil Rule 33.3(b), (c). The interrogatories you served violate Local Rule 33.3 and we ask
1
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that you immediately withdraw those interrogatories. See Rule 33.3, Local Rules for the
Southern District of New York; see also Shannon v. New York City Transit Auth., No. 00 CIV.
5079 (Sweet, J.), 2001 WL 286727, at *3 (S.D.N.Y. Mar. 22, 2001); accord Gary Friedrich
Enterprises, LLC v. Marvel Enterprises, Inc., No. 08 CIV. 1533 BSJ JCF, 2011 WL 1642381, at
*4 (S.D.N.Y. Apr. 26, 2011). Specifically, Rule 33.3 provides:
(a)

Unless otherwise ordered by the Court, at the commencement of discovery,
interrogatories will be restricted to those seeking names of witnesses with
knowledge of information relevant to the subject matter of the action, the
computation of each category of damage alleged, and the existence, custodian,
location and general description of relevant documents, including pertinent
insurance agreements, and other physical evidence, or information of a similar
nature.

(b)

During discovery, interrogatories other than those seeking information described
in paragraph (a) above may only be served (1) if they are a more practical method
of obtaining the information sought than a request for production or a deposition,
or (2) if ordered by the Court.

(c)

At the conclusion of other discovery, and at least 30 days prior to the discovery
cut-off date, interrogatories seeking the claims and contentions of the opposing
party may be served unless the Court has ordered otherwise.

Similarly, Requests for Production numbers 1, 2, 4, 6(i), 9, 12, 30, 35 and 37 also violate
Local Rule 33.3 in that they rely on the offending interrogatory requests. The Rule provides that
a party must first try to obtain discovery through document production and testimony. Discovery
does not close in this case until July 1, 2016, and Defendant has not yet noticed a deposition. As
such, these interrogatories violate Local Rule 33.3 and are premature.
Defendant’s First Set of Discovery Requests also violates Rule 33, Fed. R. Civ. P., which
provides “a party may serve on any other party no more than 25 interrogatories, including all
discrete subparts” – in that Defendant has served a total of 59 interrogatories, including subparts,
in violation of Rule 33. We ask that you immediately withdraw those interrogatories that exceed
the 25 interrogatory limit set by Rule 33.
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Ms. Giuffre objects to Defendant’s First Set of Discovery Requests to the extent they
seek information that is protected by any applicable privilege, including but not limited to,
attorney client privilege, work product privilege, joint defense/common interest privilege, agency
privilege, investigative privilege, spousal privilege, doctor/patient privilege, accountant/client
privilege, and any other applicable privilege.
Ms. Giuffre objects to the requests to the extent Defendant’s First Set of Discovery
Requests call for the production of documents or information that is already in the possession,
custody, or control of the Defendant. Ms. Giuffre further objects to the requests to the extent that
Defendant’s First Set of Discovery Requests is duplicative of documents and information that
can equally or more readily be obtained by the Defendant.
Ms. Giuffre objects to the requests to the extent that they seek documents that are not
relevant, material, or necessary to this action and, thus, are not reasonably calculated to lead to
the discovery of admissible evidence. Many of the requests in the Defendant’s First Set of
Discovery seek documents that are in no way limited to their relation to this case. Indeed, they
seek documents that are not important to resolving the issues; documents that are not relevant to
any party’s claim or defense; and documents that are not proportional to the needs of the case.
Such requests create a heavy burden on Ms. Giuffre that outweighs any benefit. Such discovery
is prohibited by the Federal Rules of Civil Procedure, particularly under the 2015 amendments to
Rule 26(b)(1), Fed. R. Civ. P., and is wholly inappropriate.
Ms. Giuffre objects to the requests to the extent that they are overly broad and unduly
burdensome, as individually logging all privileged responsive documents would be overly
burdensome. Plaintiff contends that requests targeting such privileged information are overly
broad under Rule 26(b)(1), Fed. R. Civ. P. Specifically, Ms. Giuffre objects to the requests as
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overly burdensome to the extent that they would require logging voluminous and ever-increasing
privileged communications between Ms. Giuffre and her counsel after the date litigation
commenced on September 21, 2015. Ms. Giuffre objects to the requests as overly burdensome to
the extent that they would require logging voluminous privileged documents between Ms.
Giuffre and her counsel related to Jane Doe #1 and Jane Doe #2 v. United States, Case no. 0880736-CIV-Marra, pending in the Southern District of Florida; Bradley Edwards and Paul
Cassell v. Alan Dershowitz, Case no. CACE 15-000072, pending in the Seventeenth Judicial
Circuit, Broward County, Florida; and Jane Doe No. 102 v. Jeffrey Epstein, Case No. 09-80656CIV-Marra/Johnson (Southern District of Florida). Accordingly, due the undue burden of
individually logging responsive privileged documents related to Defendant’s overly broad
requests, Plaintiff has employed categorical logging of such privileged responsive documents
pursuant to Local Civil Rule 26.2(c).
Ms. Giuffre objects to the requests in that they seek to invade her privacy for the sole
purpose of harassing and intimidating Ms. Giuffre who was a victim of sexual trafficking. Ms.
Giuffre objects to the requests to the extent they are overly broad and unduly burdensome.
Ms. Giuffre objects to Defendant’s definition of “your attorneys” because it includes
names of attorneys that do not represent her, including Spencer Kuvin and Jack Scarola.
Ms. Giuffre’s responses to Defendant’s First Set of Discovery Requests are being made
after reasonable inquiry into the relevant facts, and are based only upon the information and
documentation that is presently known to her. Ms. Giuffre reserves the right to modify and/or
supplement her responses. Ms. Giuffre is producing documents and information herewith, and
she will continue to review and produce relevant documents until completion.
Ms. Giuffre incorporates her above-listed general objections in the responses herein.

4

Case 1:15-cv-07433-RWS Document 71-3 Filed 03/23/16 Page 6 of 40

INTERROGATORIES
1.

State:
a.

Your present residential address;

b.

Each residential address You have had since 1998, including any
residential treatment facilities;

c.

the dates You lived at each address;

d.

the other Persons who lived with You at each address and for what period
of time they lived at such address.

Response to Interrogatory One:
Ms. Giuffre objects to this interrogatory in part because it violates Rule 33.3. Ms.
Giuffre objects to this interrogatory in that it seeks information that is sought by Defendant only
to harass and intimidate Ms. Giuffre who was a victim of sexual trafficking.
a.

Due to safety concerns with respect to Ms. Giuffre and her minor children,
she is not at liberty to reveal her present residential location. To ensure that
Defendant is not prejudiced by the failure to provide information about Ms.
Giuffre’s specific residential location, Ms. Giuffre agrees to have her
attorney’s accept service on her behalf of any necessary communication or
filings in this matter to be addressed to: Sigrid McCawley, Esq. Boies
Schiller & Flexner LLP, 401 East Las Olas Blvd., Suite 1200, Fort
Lauderdale, FL 33316.

b.

Ms. Giuffre can recall living at the following addresses during the period of
1998 to the present. Ms. Giuffre may have lived at other locations for which
she does not presently have the address. Ms. Giuffre is providing the
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information she has presently to the best of her recollection and will
supplement to the extent she obtains additional information responsive to
this interrogatory.
c.

Ms. Giuffre believes she has lived at the following residences:


In January 1998, Ms. Giuffre was 14 years old. Ms. Giuffre recalls
one facility named “Growing Together” that was located in or around
Palm Beach, but she does not recall the dates when she resided at the
facility.



Ms. Giuffre lived and travelled with Jeffrey Epstein and stayed at his
various mansions in New York, Palm Beach, New Mexico (Zorro
Ranch), and U.S.V.I.



Jeffrey Epstein also rented a residence for Ms. Giuffre in Royal Palm
Beach, the exact address and dates of rental are in the possession,
custody and control of Jeffrey Epstein. Tony Figueroa, James Michael
Austrich and a few other individuals for whom Ms. Giuffre cannot
recall the names of, stayed with her from time to time at the residence
that Jeffrey Epstein rented.



Ms. Giuffre’s parents’ address was 12959 Rackley Road, Loxahatchee,
Florida 33470, and she lived there from time to time with her family.



2C Quentin St. Basshill NSW in approximately 2003, but she is not
certain of that date. At this location, Ms. Giuffre lived with Robert
Giuffre.
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N. Paramentata, NSW from approximately 2003 - 2005, but she is not
certain of those dates. At this location, Ms. Giuffre lived with Robert
Giuffre.



Blue Bay, NSW from approximately 2005 - 2008 but is not certain of
those dates. At this location, Ms. Giuffre lived with Robert Giuffre.



3 Elk St., NSW from approximately 2008 - 2009 but is not certain of
those dates. At this location, Ms. Giuffre lived with Robert Giuffre.



50 Robertson Road, Basshill, NSW, but is not certain of the date. At
this location, Ms. Giuffre lived with Robert Giuffre.



50 Bondeena Rd., Glenning Valley, NSW from approximately 2009 2013 but is not certain of those dates. At this location, Ms. Giuffre
lived with Robert Giuffre.



5035 Winchester Drive, Titusville, FL from approximately 2013 to
2014 but is not certain of those dates. At this location, Ms. Giuffre
lived with Robert Giuffre.



1270 J. Street, Penrose, CO 81240, from approximately 2014 – 2015.
At this location Ms. Giuffre lived with Robert Giuffre.

2.

Identify any email address, email account, cellphone number and cellphone

provider, social media account and login or screen name, text or instant messaging account name
and number, that You have used, applied for or been supplied between 1998 and the present.
Response to Interrogatory No. 2
Ms. Giuffre objects to this request in that it violates Rule 33.3. Ms. Giuffre objects to this
request in that it is overly broad and seeks information solely to harass and intimidate Ms. Giuffre.
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For the period of 1998 to the present Ms. Giuffre provides the following information.
During the time period that she was sexually trafficked by Jeffrey Epstein and the defendant, the
defendant provided Ms. Giuffre with a cellphone so that she could be reached by the Defendant
and Jeffrey Epstein at any time. Defendant is in possession of the information relating to this
cellphone that she provided to Ms. Giuffre. Ms. Giuffre is responding with the information she
can presently recall, but to the extent she obtains additional information she will supplement this
response. Ms. Giuffre’s e-mail address is robiejennag@y7mail.com. She can recall having the
following cell number (321) 271-4948. Ms. Giuffre had a Facebook account for a short time but it
is no longer active.
3.

Identify each attorney who has represented you from 1998 to the present, the

dates of any such representation, and the nature of the representation.
Response to Interrogatory No. 3
Ms. Giuffre objects to this interrogatory as it seeks privileged information relating to her
representation by attorneys. Ms. Giuffre responds that she has been represented by the following
attorneys: Bob Josefsberg and members of his firm; Stan Pottinger, Brad Edwards from Farmer,
Jaffe, Weissing, Edwards, Fistos & Lehrman, P.L.; Paul Cassell, a Professor of Criminal Law at
the S.J. Quinney College of Law at the University of Utah; David Boies and Sigrid McCawley of
Boies Schiller & Flexner LLP.
4.

Identify each Communication, including the transmission of any Document, that

You or Your Attorneys have had with any local, state or federal law enforcement agent or
agency, whether in the United States or any other country, whether in Your capacity as a
purported victim, witness, or perpetrator of any criminal activity, and whether as a juvenile or as
an adult, including without limitation:
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a.

the date of any such Communication;

b.

the form of any such Communication, whether oral or written and if
written, the format of any such Communication;

c.

the identities of all persons involved in the Communication, including the
identity of the law enforcement agency with whom the agent is or was
affiliated;

d.

the case number associated with any such Communication;

e.

the subject matter of any such Communication;

f.

the disposition of any case associated with any such Communication,
irrespective of whether the matter was sealed, expunged or later dismissed.

Response to Interrogatory No. 4
Ms. Giuffre objects to this interrogatory in that it violates Local Rule 33.3. Ms. Giuffre
objects to this interrogatory in that it seeks protected information regarding confidential
investigations. Ms. Giuffre objects in that it seeks information protected by the attorney-client
privilege, the attorney work product privilege, joint defense/common interest privilege, the
agency privilege, investigative privilege, spousal privilege, accountant client privilege, and any
other applicable privilege.

Ms. Giuffre responds as follows: Ms. Giuffre met with the FBI on

or about March 17, 2011. Ms. Giuffre also corresponded with Maria Villafano from the U.S.
Attorney’s office and that correspondence has been produced. As to other investigations by law
enforcement, Ms. Giuffre objects as this seeks information covered by the investigative
privilege.
5.

Identify each Communication that You or Your Attorneys have had with any

author, reporter, correspondent, columnist, writer, commentator, investigative journalist,
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photojournalist, newspaper person, freelance reporter, stringer, or any other employee of any
media organization or independent consultant to the same, including:
a.

the date of any such Communication;

b.

the form of any such Communication, whether oral or written and if
written, the format of any such Communication;

c.

the identities of all persons involved in such Communication,
including the identity of the media organization with whom the agent
is or was affiliated;

d.

the article title, date of publication, and means of publication of any
article, report, or re-printing of any such Communication made by
You or Your Attorneys;

e.

the amount of Income that You and/or Your Attorneys received in
exchange for any such Communication;

f.

the dates on which You and/or Your Attorneys received any such Income
for any such Communication.

Response to Interrogatory No. 5
Ms. Giuffre objects to this interrogatory in that it violates Local Rule 33.3. Ms. Giuffre
objects in that it seeks information protected by the attorney-client privilege, the attorney work
product privilege, joint defense/common interest privilege, the agency privilege, investigative
privilege, spousal privilege, accountant client privilege, and any other applicable privilege. Ms.
Giuffre objects in that this request is overly broad and unduly burdensome.
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6.

Identify any “false statements” attributed to Ghislaine Maxwell which were

“published globally, including within the Southern District of New York” as You contend in
paragraph 9 of Count 1 of Your Complaint, including:
a.

the exact false statement;

b.

the date of its publication;

c.

the publishing entity and title of any publication containing the
purportedly false statement;

d.

the URL or internet address for any internet version of such publication; and

e.

the nature of the publication, whether in print, internet, broadcast or some
other form of media.

Response to Interrogatory No. 6
Ms. Giuffre objects to this interrogatory in that it violates Local Rule 33.3. Ms.
Giuffre objects in that it seeks information protected by the attorney-client privilege, the
attorney work product privilege, joint defense/common interest privilege, the agency
privilege, investigative privilege, spousal privilege, accountant client privilege, and any other
applicable privilege. Ms. Giuffre further objects because the information requested above is
in the possession of Defendant who has failed to comply with her production obligations in
this matter.
7.

State whether You believe that You have ever been defamed by anyone other than

Ghislaine Maxwell. If so, as to each alleged act of Defamation, state
a.

the exact false statement;

b.

the date of its publication;
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c.

the publishing entity and title of any publication containing the
purportedly false statement;

d.

the URL or internet address for any internet version of such publication; and

e.

the nature of the publication, whether in print, internet, broadcast or some
other form of media.

Response to Interrogatory No. 7
Ms. Giuffre objects to this request in that it violates Local Rule 33.3. Ms. Giuffre objects
to this request in that it seeks information protected by the attorney client and work product
privileges. Ms. Giuffre objects to this interrogatory in that it is not limited in time or to the
subject nature of this litigation.
8.

Identify the individuals referenced in Your pleadings filed in the U.S. District

Court for the Southern District of Florida, Jane Doe 1 and Jane Doe 2 v. United States of
America, 08-cv-80736-KAM, as the “high-profile non-party individuals” to whom Mr. Jeffrey
Epstein sexually trafficked You, “including numerous prominent American politicians, powerful
business executives, foreign presidents, a well-known Prime Minister, and other world leaders,”
including as to each episode of alleged sexual trafficking:
a.

the date of any such sexual trafficking;

b.

the location of any such sexual trafficking;

c.

any witnesses to any such sexual trafficking;

d.

any Income You received in exchange for such sexual trafficking; and

e.

any Documents You have to support or corroborate Your claim of such
sexual trafficking.
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Response to Interrogatory No. 8
Ms. Giuffre objects to this interrogatory in that it violates Local Rule 33.3. Ms. Giuffre
objects in that it seeks information protected by the attorney-client privilege, the attorney work
product privilege, joint defense/common interest privilege, the agency privilege, investigative
privilege, spousal privilege, accountant client privilege, and any other applicable privilege.
Additionally, Ms. Giuffre objects to this interrogatory because naming some such individuals
would jeopardize her physical safety based on credible threats to the same. Ms. Giuffre refers to
the list of witnesses identified in her Revised Rule 26 Disclosures.
9.

Identify any Employment You have had from 1996 until the present, including

without limitation, the name of Your employer or the name of any Person who engaged You for
such Employment, the address and telephone number for any such Employment, the beginning
and ending dates of any such Employment, Your job title in such Employment, and Your
Income from such Employment.
Response to Interrogatory No. 9
Ms. Giuffre objects to this interrogatory in that it violates Local Rule 33.3. Ms. Giuffre
objects in that it seeks information protected by the attorney-client privilege, the attorney work
product privilege, joint defense/common interest privilege, the agency privilege, investigative
privilege, spousal privilege, accountant client privilege, and any other applicable privilege. Ms.
Giuffre objects to this request in that it is overly broad and unduly burdensome, and seeks
information that is not relevant to this case.
10.

Identify any Income from any source other than Your Employment that You have

received from January 1, 1996 until the present, including the Person or entity providing such
Income, the amount of the Income, the dates on which any such Income was received, and
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the nature of the Income, whether a loan, investment proceeds, legal settlement, asset sale,
gift, or other source.
Response to Interrogatory No. 10
Ms. Giuffre objects to this interrogatory in that it violates Local Rule 33.3. Ms.
Giuffre objects to this request in that it is overly broad and seeks confidential financial
information. Ms. Giuffre objects to this interrogatory in that it seeks information covered by
confidentiality provisions. Ms. Giuffre objects to this information in that any payment
information for the sexual trafficking she endured at the hands of Jeffrey Epstein and
Ghislaine Maxwell is in the possession, custody and control of the Defendant and Jeffrey
Epstein.
11.

Identify any facts upon which You base Your contention that You have suffered

as a result of the Alleged Defamation by Ghislaine Maxwell “past and future lost wages and
past and future loss of earning capacity and actual earnings – precise amounts yet to be
computed, but not less than $5,000,000.”
Response to Interrogatory No. 11
Ms. Giuffre objects to this interrogatory in that it violates Local Rule 33.3. Ms. Giuffre
objects to this interrogatory in that it prematurely seeks expert witness disclosures. Ms. Giuffre
incorporates by reference herein her Revised Rule 26 disclosures, which includes her
computation of damages.
12.

Identify any Health Care Provider from whom You received any treatment for any

physical, mental or emotional condition, that You suffered from subsequent to any
Alleged Defamation by Ghislaine Maxwell, including:
a.

the Health Care Provider’s name, address, and telephone number;
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b.

the type of consultation, examination, or treatment provided;

c.

the dates You received consultation, examination, or treatment;

d.

whether such treatment was on an in-patient or out-patient basis;

e.

the medical expenses to date;

f.

whether health insurance or some other person or organization or entity
has paid for the medical expenses; and

g.

for each such Health Care Provider, please execute the medical and mental
health records release attached hereto as Exhibit A.

Response to Interrogatory No. 12
Ms. Giuffre objects to this interrogatory in that it violates Local Rule 33.3. Ms. Giuffre
objects to this request in that it is overbroad and seeks confidential medical information of a sex
abuse victim and is not limited in scope to the issues in this case. Ms. Giuffre objects in that it
seeks information protected by the attorney-client privilege, the attorney work product privilege,
joint defense/common interest privilege, the agency privilege, investigative privilege, spousal
privilege, accountant client privilege, and any other applicable privilege.
13.

Identify any Health Care Provider from whom You received any treatment for any

physical, mental or emotional condition, including addiction to alcohol, prescription or illegal
drugs, that You suffered from prior to the Alleged Defamation by Ghislaine Maxwell, including:
a.

the Health Care Provider’s name, address, and telephone number;

b.

the type of consultation, examination, or treatment provided;

c.

the dates You received consultation, examination, or treatment;

d.

whether such treatment was on an in-patient or out-patient basis;

e.

the medical expenses to date;
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f.

whether health insurance or some other person or organization or entity
has paid for the medical expenses; and

g.

For each such Health Care Provider, please execute the medical and mental
health records release attached hereto as Exhibit A.

Response to Interrogatory No. 13
Ms. Giuffre objects to this interrogatory in that it violates Local Rule 33.3. Ms. Giuffre
objects to this request in that it is overbroad and seeks confidential medical information of a sex
abuse victim and is not limited in scope to the issues in this case. Ms. Giuffre objects in that it
seeks information protected by the attorney-client privilege, the attorney work product privilege,
joint defense/common interest privilege, the agency privilege, investigative privilege, spousal
privilege, accountant client privilege, and any other applicable privilege. Ms. Giuffre objects to
this request in that it is not limited in scope to the medical information relating to the abuse she
suffered from Defendant and Jeffrey Epstein.
14.

Identify any Person who You believe subjected You to, or with whom You

engaged in, any illegal or inappropriate sexual contact, conduct or assault prior to June 1999,
including the names of the individuals involved, the dates of any such illegal or inappropriate
sexual contact, conduct or assault, whether Income was received by You or anyone else
concerning such event, whether a police report was ever filed concerning such event and the
outcome of any such case, as well as the address and location of any such event.
Response to Interrogatory No. 14
Ms. Giuffre objects to this interrogatory in that it violates Local Rule 33.3. Ms. Giuffre
objects to this request in that it is overbroad and seeks confidential medical information of a sex
abuse victim. Ms. Giuffre objects to this request in that it seeks sexual assault information for a
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period prior to the sexual abuse at issue in this matter for a period when she was a minor child
from the time Ms. Giuffre was born until she was 15. Ms. Giuffre objects to this request in that
it is sought solely to harass, and intimidate Ms. Giuffre who is a victim of sexual abuse by the
defendant.
REQUESTS FOR PRODUCTION
1.

All Communications and Documents identified in Interrogatories 1-14,

above.
Response to Request No. 1
Ms. Giuffre objects to this request in that Defendant’s interrogatories violate Local Rule
33.3. Ms. Giuffre objects to this request in that it seeks information that is protected by the
attorney client, work product, joint defense, investigative, spousal and other applicable
privileges. Ms. Giuffre objects to this request in that it is overly broad, incorporating the
interrogatories that total 59 subparts. Ms. Giuffre objects to this request in that it seeks to invade
the privacy rights of a sex abuse victims, and is meant for the improper purpose of harassing and
intimidating this victim. Subject to the forgoing objections Ms. Giuffre produces herewith nonprivileged documents bates labelled GIUFFRE000001 to GIUFFRE003190 and will continue to
supplement this production. Ms. Giuffre is withholding documents based on her objections.
2.

All Documents reviewed or relied upon in answering Interrogatory Nos.

1-14 above.
Response to Request No. 2
Ms. Giuffre objects to this request in that defendant’s interrogatories violate Local Rule
33.3. Ms. Giuffre objects to this request in that it seeks information that is protected by the
attorney client, work product, joint defense, investigative, spousal and other applicable
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privileges. Ms. Giuffre objects to this request in that it is overly broad incorporating the
interrogatories that total 59 subparts. Ms. Giuffre objects to this request in that it seeks to invade
the privacy rights of a sex abuse victims and is meant for the improper purpose of harassing and
intimidating this victim. Subject to the forgoing objections Ms. Giuffre has produced nonprivileged documents bates labelled GIUFFRE000001 to GIUFFRE003190 and will continue to
supplement this production. Ms. Giuffre is withholding documents based on her objections.
3.

All Documents from any law enforcement agency, whether local, state or

federal, whether in the United States or elsewhere, which concern or relate to You in any
way. These Documents should include, without limitation, any witness statements,
including statements made by You.
Response to Request No. 3
Ms. Giuffre objects to this request in that it seeks information that is protected by the
attorney client, work product, joint defense, investigative, spousal and other applicable
privileges. Ms. Giuffre objects to this request in that it is not limited in time period. Subject
to the forgoing objections, Ms. Giuffre has produced non-privileged documents bates
labelled GIUFFRE000001 to GIUFFRE003190 and will continue to supplement this
production. Ms. Giuffre is withholding documents based on her objections.
4.

All Documents reflecting any letter of engagement, any fee agreement, or

any other type of writing reflecting an engagement of any attorney identified in
response to Interrogatory No. 3.
Response to Request No. 4
Ms. Giuffre objects to this request in that it seeks information that is protected by the
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attorney client, work product, joint defense and other applicable privileges. Ms. Giuffre is
withholding documents based on this objection.
5.

All Documents relating to any Communications occurring from 1998 to the

present with any of the following individuals or with their attorneys, agents or
representatives:
a.

Jeffrey Epstein;

b.

Ghislaine Maxwell

c.

Any witness disclosed in Plaintiff’s Rule 26(a) disclosures;

d.

Any witness identified by You in response to Interrogatory No. 8 and No.
14;

e.

Sky Roberts;

f.

Lynn Roberts;

g.

Kimberley Roberts;

h.

Daniel LNU, half-brother of Plaintiff;

i.

Carol Roberts Kess;

j.

Philip Guderyon;

k.

Anthony Valladares;

l.

Anthony Figueroa;

m.

Ron Eppinger

Response to Request No. 5
Ms. Giuffre objects to this request in that it is overly broad seeking documents relating to
over 60 individuals. Ms. Giuffre objects because compliance with this request is unduly
burdensome. Ms. Giuffre objects to this request in that documents responsive to this request are

19

Case 1:15-cv-07433-RWS Document 71-3 Filed 03/23/16 Page 21 of 40

within the possession, custody and control of the defendant and Jeffrey Epstein with whom she
claims a joint defense privilege and defendant has refused to produce responsive documents to
Ms. Giuffre’s request seeking communications between the Defendant and Ms. Giuffre and
between Jeffrey Epstein and Ms. Giuffre. Ms. Giuffre objects to this request to the extent is
seeks documents protected by the attorney client, work product, joint defense, investigative or
any other applicable privilege. Ms. Giuffre objects to this request in that it is sought solely to
harass and intimidate Ms. Giuffre, and invade her privacy, by seeking her private
communications with her various family members, including aunts, uncles and parents and
siblings. Ms. Giuffre is producing herewith non-privileged documents bates labelled
GIUFFRE000001 to GIUFFRE003190 and will continue to supplement this production.
6.

All photographs or video containing any image of You and the following

individuals. To the extent You have such photographs and video in their original, native
format, please produce them in that format (not a paper copy).
a.

Ghislaine Maxwell

b.

Alan Dershowitz

c.

Jeffrey Epstein

d.

Andrew Albert Christian Edward, the Duke of York (aka Prince
Andrew)

e.

Ron Eppinger

f.

Bill Clinton

g.

Stephen Hawking

h.

Al Gore
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i.

Any of the individuals identified by You in response to Interrogatory
No. 8 and No. 14.

Response to Request No. 6
Ms. Giuffre objects to this request in that documents responsive to this request are
within the possession, custody and control of the defendant and Jeffrey Epstein with whom
she claims a joint defense privilege and defendant has refused to produce responsive
documents to Ms. Giuffre’s request seeking communications between the Defendant and Ms.
Giuffre and between Jeffrey Epstein and Ms. Giuffre. Ms. Giuffre objects to this request to
the extent is seeks documents protected by the attorney client, work product, joint defense,
investigative or any other applicable privilege. Ms. Giuffre is producing herewith nonprivileged documents bates labelled GIUFFRE000001 to GIUFFRE003190 and will continue
to supplement this production.

Ms. Giuffre does not have “original, native format,” as

requested so she is producing the paper copies she has in her possession, custody and control.
The Defendant has documents responsive to this request that she should produce.
7.

All photographs and video of You in any of Jeffrey Epstein’s properties,

including, but not limited to: his home in Palm Beach, Florida; his home in New York
City, New York; his ranch in Santa Fe, New Mexico; and Little Saint James island in the
U.S. Virgin Islands. To the extent You have such photographs and video in their original,
native format, please produce them in that format (not a paper copy).
Response to Request No. 7
Ms. Giuffre objects to this request in that documents responsive to this request are
within the possession, custody and control of the defendant and Jeffrey Epstein with whom
she claims a joint defense privilege and defendant has refused to produce responsive
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documents to Ms. Giuffre’s request seeking communications between the Defendant and Ms.
Giuffre and between Jeffrey Epstein and Ms. Giuffre. Ms. Giuffre objects to this request to
the extent is seeks documents protected by the attorney client, work product, joint defense,
investigative or any other applicable privilege. Ms. Giuffre is producing herewith nonprivileged documents bates labelled GIUFFRE000001 to GIUFFRE003190 and will continue
to supplement this production.

Ms. Giuffre does not have “original, native format,” as

requested so she is producing the paper copies she has in her possession, custody and control.
The Defendant has documents responsive to this request that she should produce.
8.

All photographs or video of You in any of Ms. Maxwell’s properties,

including her home in London, England and her home in New York City, New York. To
the extent You have such photographs or video in their original, native format, please
produce them in that format (not a paper copy).
Response to Request No. 8
Ms. Giuffre objects to this request in that documents responsive to this request are
within the possession, custody and control of the defendant and Jeffrey Epstein for whom she
claims a joint defense privilege and defendant has refused to produce responsive documents to
Ms. Giuffre’s request seeking communications between the Defendant and Ms. Giuffre and
between Jeffrey Epstein and Ms. Giuffre. Ms. Giuffre objects to this request to the extent is
seeks documents protected by the attorney client, work product, joint defense, investigative or
any other applicable privilege. Ms. Giuffre is producing herewith non-privileged documents
bates labelled GIUFFRE000001 to GIUFFRE003190 and will continue to supplement this
production. Ms. Giuffre does not have “original, native format,” as requested so she is
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producing the paper copies she has in her possession, custody and control. The Defendant has
documents responsive to this request that she should produce.
9.

Any Documents reflecting rental agreements or purchase agreements for the

residential addresses identified by You in response to Interrogatory No. 1.
Response to Request No. 9
Ms. Giuffre objects to this request in that it seeks confidential financial information that
is irrelevant to this action. Ms. Giuffre objects to this request to the extent is seeks documents
protected by the attorney client, work product, joint defense, investigative or any other applicable
privilege. Ms. Giuffre objects to this request in that the information regarding rental agreements
for the apartments that Defendant and Jeffrey Epstein rented for her are in the Defendant’s
possession, control and custody. Ms. Giuffre objects to this request in that it is not limited to
rental agreements relevant to this action, so it is overly broad and unduly burdensome. Ms.
Giuffre produces is producing non-privileged documents bates labelled GIUFFRE000001 to
GIUFFRE003190 and will continue to supplement this production.
10.

All Documents relating to Your Employment and/or association with the

Mar-a-Lago Club located in Palm Beach, Florida, including any application for
Employment.
Response to Request No. 10
Ms. Giuffre objects to this request to the extent is seeks documents protected by the
attorney client, work product, joint defense, investigative or any other applicable privilege. Ms.
Giuffre produces herewith documents bates labelled GIUFFRE000001 to GIUFFRE003190 and
will continue to supplement this production.
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11.

Any Document reflecting any confidentiality agreement by and between, or

concerning, You and the Mar-a-Lago Club.
Response to Request No. 10
Ms. Giuffre objects to this request to the extent is seeks documents protected by
the attorney client, work product, joint defense, investigative or any other applicable
privilege. Ms. Giuffre does not have any non-privileged documents responsive to this
request
12.

All Documents concerning any Employment by You from 1998 to the

present or identified by You in response to Interrogatory No. 9, including any records of
Your Employment at the Roadhouse Grill in Palm Beach, Florida.
Response to Request No. 12
Ms. Giuffre objects to this request to the extent is seeks documents protected by the
attorney client, work product, joint defense, investigative or any other applicable privilege. Ms.
Giuffre produces herewith documents bates labelled GIUFFRE000001 to GIUFFRE003190 and
will continue to supplement this production.
13.

All Documents concerning any allegations of theft by You from the

Roadhouse Grill in Palm Beach, Florida from 1999 – 2002.
Response to Request No. 13
Ms. Giuffre objects to this request to the extent is seeks documents protected by
the attorney-client privilege, the attorney work product privilege, joint defense/common
interest privilege, the agency privilege, investigative privilege, spousal privilege,
accountant client privilege, and any other applicable privilege. Ms. Giuffre objects to this
request in that it wrongfully characterizes a “theft by You”. Ms. Giuffre objects to this
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request as it seeks documents of sealed juvenile records, and the only means of obtaining
such records are either through court order or illegal means. Ms. Giuffre does not have
any non-privileged documents responsive to this request.
14.

A copy of Your federal, state or local tax returns for the years 1998 to the

present, whether from the United States or any other country.
Response to Request No. 14
Ms. Giuffre objects to this request in that it seeks confidential financial information that
is irrelevant to this action. Ms. Giuffre objects to this request in that it seeks financial
information from her when she was a minor child starting at age 14. Ms. Giuffre objects in that
it seeks information protected by the attorney-client privilege, the attorney work product
privilege, joint defense/common interest privilege, the agency privilege, investigative privilege,
spousal privilege, accountant client privilege, and any other applicable privilege. Ms. Giuffre
produces herewith documents bates labelled GIUFFRE000001 to GIUFFRE003190 and will
continue to supplement this production.
15.

All Documents concerning Your attendance at or enrollment in any

school or educational program of whatever type, from 1998 to the present.
Response to Request No. 15
Ms. Giuffre objects to this request to the extent is seeks documents protected by the
attorney-client privilege, the attorney work product privilege, joint defense/common interest
privilege, the agency privilege, investigative privilege, spousal privilege, accountant client
privilege, and any other applicable privilege. Ms. Giuffre objects to this request in that her
school records from when she was a minor child are an invasion of privacy, and sought only to
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harass and embarrass her. Ms. Giuffre produces herewith non-privileged documents bates
labelled GIUFFRE000001 to GIUFFRE003190 and will continue to supplement this production.
16.

Any diary, journal or calendar concerning Your activities between 1996 –

2002.
Response to Request No. 16
Ms. Giuffre objects to this request to the extent it seeks proprietary and copyright
protected materials. Ms. Giuffre objects in that it seeks information protected by the
attorney-client privilege, the attorney work product privilege, joint defense/common
interest privilege, the agency privilege, investigative privilege, spousal privilege,
accountant client privilege, and any other applicable privilege. Ms. Giuffre objects to this
request in that it seeks highly personal and sensitive material from a time when she was
being sexually trafficked. Ms. Giuffre does not have any non-privileged documents
created during the time period responsive to this request.
17.

All Documents relating to Your travel from the period of 1998 to the

present, including, but not limited to a copy of Your passport that was valid for any
part of that time period, any visa issued to You for travel, any visa application that
You prepared or which was prepared on Your behalf, and travel itinerary, receipt, log,
or Document (including any photograph) substantiating Your travel during that time
period.
Response to Request No. 17
Ms. Giuffre objects in that it seeks information protected by the attorney-client privilege,
the attorney work product privilege, joint defense/common interest privilege, the agency
privilege, investigative privilege, spousal privilege, accountant client privilege, and any other
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applicable privilege. Ms. Giuffre objects to this request in that it is overly broad and not limited
to travel records relevant to the abuse she suffered. Ms. Giuffre objects to this request in that it
seeks information that is wholly irrelevant to this lawsuit. Ms. Giuffre produces herewith
documents bates labelled GIUFFRE000001 to GIUFFRE003190 and will continue to supplement
this production.
18.

All Documents showing any payments or remuneration of any kind

made by Jeffrey Epstein or any of his agents or associates to You from 1999 until the
present.
Response to Request No. 18
Ms. Giuffre objects to this request in that documents responsive to this request are within
the possession, custody and control of the defendant and Jeffrey Epstein with whom she claims a
joint defense privilege and defendant has refused to produce responsive documents. Ms. Giuffre
objects in that it seeks information protected by the attorney-client privilege, the attorney work
product privilege, joint defense/common interest privilege, the agency privilege, investigative
privilege, spousal privilege, accountant client privilege, and any other applicable privilege. At
this point in time, Ms. Giuffre has not found any non-privileged documents responsive to this
request, but continues to search for responsive documents.
19.

Any Document reflecting a confidentiality agreement, settlement agreement,

or any contractual agreement of any kind, between You and Jeffrey Epstein, or any
attorneys for You and/or Mr. Epstein.
Response to Request No. 19
Ms. Giuffre objects to this request in that the documents responsive to this request are
within the possession, custody and control of the defendant and Jeffrey Epstein with whom she

27

Case 1:15-cv-07433-RWS Document 71-3 Filed 03/23/16 Page 29 of 40

claims a joint defense privilege and defendant has refused to produce responsive documents.
Ms. Giuffre objects in that it seeks information protected by the attorney-client privilege, the
attorney work product privilege, joint defense/common interest privilege, the agency privilege,
investigative privilege, spousal privilege, accountant client privilege, and any other applicable
privilege. Ms. Giuffre is in possession of a document that contains a confidentiality provision.
If Defendant obtains, and produces to Ms. Giuffre, a written waiver from her co-conspirator, Mr.
Epstein, of the confidentiality provision, she will produce the document.
20.

Any Document reflecting Your intent, plan or consideration of, asserting

or threatening a claim or filing a lawsuit against another Person, any Document
reflecting such a claim or lawsuit, including any complaint or draft complaint, or any
demand for consideration with respect to any such claim or lawsuit against any Person.
Response to Request No. 20
Ms. Giuffre objects to this request to the extent is seeks documents protected by the
attorney client, work product, joint defense, investigative, spousal or any other applicable
privilege. Ms. Giuffre objects because this request is overly broad and unduly burdensome in
that it seeks wholly privileged communications from other cases the logging of which on a
privilege log would be unduly burdensome. As such, Ms. Giuffre is providing categorical
privilege entries relating to those matters. At this point in time, Ms. Giuffre has not found
any non-privileged documents responsive to this request, but continues to search for
responsive documents.
21.

All Documents relating to Your driver’s license from 1998 – 2002.
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Response to Request No. 21
Ms. Giuffre objects to this request in that documents responsive to this request are within
the possession, custody and control of the defendant and Jeffrey Epstein for whom she claims a
joint defense privilege and defendant has refused to produce responsive documents. Ms. Giuffre
objects in that it seeks information protected by the attorney-client privilege, the attorney work
product privilege, joint defense/common interest privilege, the agency privilege, investigative
privilege, spousal privilege, accountant client privilege, and any other applicable privilege. At
this point in time, Ms. Giuffre has not found any documents responsive to this request, but
continues to search for responsive documents.
22.

A copy of Your marriage license(s) from 1999 to the present.

Response to Request No. 22
Ms. Giuffre objects in that it seeks information protected by the attorney-client privilege,
the attorney work product privilege, joint defense/common interest privilege, the agency
privilege, investigative privilege, spousal privilege, accountant client privilege, and any other
applicable privilege. Ms. Giuffre produces herewith documents bates labelled GIUFFRE000001
to GIUFFRE003190 and will continue to supplement this production.
23.

All documents concerning Your naturalization application to Australia from

1999 to the present.
Response to Request No. 23
Ms. Giuffre objects in that it seeks information protected by the attorney-client privilege,
the attorney work product privilege, joint defense/common interest privilege, the agency
privilege, investigative privilege, spousal privilege, accountant client privilege, and any other
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applicable privilege. At this point in time, Ms. Giuffre has not found any non-privileged
documents responsive to this request, but continues to search for responsive documents.
24.

All Documents concerning Your Employment in Australia, including, but not

limited to employment applications, pay stubs, Documents reflecting Your Income
including any tax Documents.
Response to Request No. 24
Ms. Giuffre objects to this request in that it seeks confidential financial information Ms.
Giuffre objects to this request to the extent is seeks documents protected by the attorney client,
work product, joint defense, investigative or any other applicable privilege. Ms. Giuffre objects
to this request in that it seeks overly broad financial information not tailored to the sexual abuse
and defamation issues in this case. Ms. Giuffre produces herewith documents bates labelled
GIUFFRE000001 to GIUFFRE003190 and will continue to supplement this request.
25.

All Documents concerning any massage therapist license obtained by

You, including any massage therapy license issued in the United States, Thailand and/or
Australia.
Response to Request No. 25
Ms. Giuffre objects to this request in that documents responsive to this request are
within the possession, custody and control of the defendant and Jeffrey Epstein for whom
she claims a joint defense privilege and defendant has refused to produce responsive
documents. Ms. Giuffre objects in that it seeks information protected by the attorney-client
privilege, the attorney work product privilege, joint defense/common interest privilege, the
agency privilege, investigative privilege, spousal privilege, accountant client privilege, and
any other applicable privilege. At this point in time, Ms. Giuffre has not found any non-
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privileged documents responsive to this request, but continues to search for responsive
documents.
26.

All Documents concerning any prescription drugs taken by You,

including the prescribing doctor, the dates of said prescription, and the dates of any
fulfillment of any such prescription.
Response to Request No. 26
Ms. Giuffre objects to this request in that it is not limited in date range in any way;
therefore if she was on a prescription drug when she was 2 years old, she would have to
produce that document. Ms. Giuffre also objects to this request in that it is not limited to
prescription drugs she has taken as a result of the abuse she endured. Ms. Giuffre objects to
this request to the extent it seeks confidential medical records that are not relevant to this
action. Ms. Giuffre objects to this request in that it seeks confidential financial information
Ms. Giuffre objects to this request to the extent is seeks documents protected by the
attorney client, work product, joint defense, investigative or any other applicable privilege.
Ms. Giuffre is limiting her production to prescription drugs that relate to the abuse she
suffered and the defamation by Defendant. Ms. Giuffre is withholding responsive
documents that are irrelevant to this lawsuit, but is producing documents relating to
prescription drugs relating to her treatment for sexual abuse she suffered, and relating to
conditions or symptoms arising after Defendant’s defamatory statement. Ms. Giuffre
produces herewith documents bates labelled GIUFFRE000001 to GIUFFRE003190 and
will continue to supplement this request.
27.

All Documents, written or recorded, which reference by name, or

other description, Ghislaine Maxwell.
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Response to Request No. 27
Ms. Giuffre objects in that it seeks information protected by the attorney-client privilege,
the attorney work product privilege, joint defense/common interest privilege, the agency
privilege, investigative privilege, spousal privilege, accountant client privilege, and any other
applicable privilege. Ms. Giuffre objects to this request to the extent it seeks proprietary or
copyright protected materials. Ms. Giuffre produces herewith documents bates labelled
GIUFFRE000001 to GIUFFRE003190 and will continue to supplement her production. Ms.
Giuffre is withholding documents responsive to this request based on her objections.
28.

All Documents reflecting notes of, or notes prepared for, any

statements or interviews in which You referenced by name or other description,
Ghislaine Maxwell.
Response to Request No. 28
Ms. Giuffre objects in that it seeks information protected by the attorney-client
privilege, the attorney work product privilege, joint defense/common interest privilege,
the agency privilege, investigative privilege, spousal privilege, accountant client
privilege, and any other applicable privilege. Ms. Giuffre objects to this request to the
extent it seeks proprietary or copyright protected materials. At this point in time, Ms.
Giuffre has not found any non-privileged documents responsive to this request, but
continues to search for responsive documents.
29.

All Documents concerning any Communications by You or on Your behalf

with any media outlet, including but not limited to the Daily Mail, Daily Express, the
Mirror, National Enquirer, New York Daily News, Radar Online, and the New York Post,
whether or not such communications were “on the record” or “off the record.”
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Response to Request No. 29
Ms. Giuffre objects in that it seeks information protected by the attorney-client
privilege, the attorney work product privilege, joint defense/common interest privilege,
the agency privilege, investigative privilege, spousal privilege, accountant client
privilege, and any other applicable privilege. Ms. Giuffre objects to this request to the
extent it seeks proprietary or copyright protected materials. Ms. Giuffre produces
herewith non-privileged documents bates labelled GIUFFRE000001 to
GIUFFRE003190 and will continue to supplement her production.
30.

All Documents concerning any Income received by You from any media

outlet in exchange for Your statements (whether “on the record” or “off the record”)
regarding Jeffery Epstein, Alan M. Dershowitz, Prince Andrew, Bill Clinton or Ghislaine
Maxwell or any of the individuals identified by You in response to Interrogatory Nos. 8
and 14.
Response to Request No. 30
Ms. Giuffre objects in that it seeks information protected by the attorney-client
privilege, the attorney work product privilege, joint defense/common interest privilege,
the agency privilege, investigative privilege, spousal privilege, accountant client
privilege, and any other applicable privilege. Ms. Giuffre objects to this request to the
extent it seeks proprietary or copyright protected materials. Ms. Giuffre objects to this
request in that it seeks confidential financial information. Ms. Giuffre produces
herewith non-privileged documents bates labelled GIUFFRE000001 to
GIUFFRE003190 and will continue to supplement her production.
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31.

All Documents concerning any actual or potential book, television or movie

deals concerning Your allegations about being a sex slave, including but not limited to a
potential book by former New York Police Department detective John Connolly and writer
James Patterson.
Response to Request No. 31
Ms. Giuffre objects in that it seeks information protected by the attorney-client
privilege, the attorney work product privilege, joint defense/common interest privilege,
the agency privilege, investigative privilege, spousal privilege, accountant client
privilege, and any other applicable privilege. Ms. Giuffre objects to this request to the
extent it seeks proprietary or copyright protected materials. Ms. Giuffre objects to this
request in that it seeks confidential financial information. Ms. Giuffre produces
herewith non-privileged documents bates labelled GIUFFRE000001 to
GIUFFRE003190 and will continue to supplement her production. Ms. Giuffre is
withholding documents responsive to this request.
32.

All manuscripts and/or other writings, whether published or unpublished,

created in whole or in part by or in consultation with You, concerning, relating or
referring to Jeffrey Epstein, Ghislaine Maxwell or any of their agents or associates.
Response to Request No. 32
Ms. Giuffre objects to this request to the extent is seeks documents protected by the
attorney client, work product, joint defense, investigative or any other applicable privilege. Ms.
Giuffre objects to this request to the extent it seeks proprietary or copyright protected materials.
Ms. Giuffre objects to this request in that it seeks confidential financial information. Ms.
Giuffre produces herewith non-privileged documents bates labelled GIUFFRE000001 to
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GIUFFRE003190 and will continue to supplement her production. Ms. Giuffre is withholding
documents responsive to this request.
33.

All Documents concerning or relating to Victims Refuse Silence, the

organization referred to in the Complaint, including articles of incorporation, any financial
records for the organization, any Income You have received from the organization, and any
Documents reflecting Your role within the organization or any acts taken on behalf of the
Organization.
Response to Request No. 33
Ms. Giuffre objects in that it seeks information protected by the attorney-client privilege,
the attorney work product privilege, joint defense/common interest privilege, the agency
privilege, investigative privilege, spousal privilege, accountant client privilege, and any other
applicable privilege. Ms. Giuffre objects to this request to the extent it seeks proprietary or
copyright protected materials. Ms. Giuffre objects to this request in that it seeks confidential
financial information. Ms. Giuffre produces herewith non-privileged documents bates labelled
GIUFFRE000001 to GIUFFRE003190 and will continue to supplement her production.
34.

To the extent not produced in response to the above list of requested

Documents, all notes, writings, photographs, and/or audio or video recordings made or
recorded by You or of You at any time that refer or relate in any way to Ghislaine
Maxwell.
Response to Request No. 34
Ms. Giuffre objects to this request in that documents responsive to this request are within
the possession, custody and control of the defendant and Jeffrey Epstein for whom she claims a
joint defense privilege and defendant has refused to produce responsive documents. Ms. Giuffre
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objects in that it seeks information protected by the attorney-client privilege, the attorney work
product privilege, joint defense/common interest privilege, the agency privilege, investigative
privilege, spousal privilege, accountant client privilege, and any other applicable privilege. Ms.
Giuffre objects to this request to the extent is seeks proprietary and copyright protected material.
Ms. Giuffre produces herewith non privileged documents bates labelled GIUFFRE000001 to
GIUFFRE003190 and will continue to supplement her production.
35.

All phone records, including text messages, emails, social media

Communications, letters or any other form of Communication, from or to You or
associated with You in any way from 1998 to the present, which concern, relate to,
identify, mention or reflect Ghislaine Maxwell, Jeffrey Epstein, Alan Dershowitz, Prince
Andrew, Bill Clinton, or any of the individuals identified in response to Interrogatory Nos.
8 and 14.
Response to Request No. 35
Ms. Giuffre objects to this request to the extent it seeks documents from “anyone
associated with you” as that is vague and ambiguous. Ms. Giuffre objects to this request in that
documents responsive to this request are within the possession, custody and control of the
defendant and Jeffrey Epstein for whom she claims a joint defense privilege and defendant has
refused to produce responsive documents. Ms. Giuffre objects in that it seeks information
protected by the attorney-client privilege, the attorney work product privilege, joint
defense/common interest privilege, the agency privilege, investigative privilege, spousal
privilege, accountant client privilege, and any other applicable privilege. Ms. Giuffre objects to
this request to the extent is seeks proprietary and copyright protected material. Ms. Giuffre
produces herewith documents bates labelled GIUFFRE000001 to GIUFFRE003190 and will
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continue to supplement her production. While Ms. Giuffre has produced her documents, Ms.
Giuffre’s response does not include documents “from anyone associated with you” based on the
above referenced objection.
36.

All Documents relating to massages, including but not limited to any

Documents reflecting the recruiting or hiring of masseuses, advertising for masseuses,
flyers created for distribution at high schools or colleges, and records reflecting e-mails
or calls to Persons relating to massages.
Response to Request No. 36
Ms. Giuffre objects to this request in that it is not time limited in any way. Ms. Giuffre
objects to this request in that documents responsive to this request are within the possession,
custody and control of the defendant and Jeffrey Epstein for whom she claims a joint defense
privilege and defendant has refused to produce responsive documents. Ms. Giuffre objects in
that it seeks information protected by the attorney-client privilege, the attorney work product
privilege, joint defense/common interest privilege, the agency privilege, investigative
privilege, spousal privilege, accountant client privilege, and any other applicable privilege.
Ms. Giuffre produces herewith documents bates labelled GIUFFRE000001 to
GIUFFRE003190 and will continue to supplement her production.
37.

Statements or records from any bank into which You deposited money

received from Jeffrey Epstein, any Person identified in Interrogatory No. 8 or 14, any
witness disclosed in Your Rule 26(a) disclosures, any media organization or any employee
or affiliate of any media organization.
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Response to Request No. 37
Ms. Giuffre objects in that it seeks information protected by the attorney-client privilege,
the attorney work product privilege, joint defense/common interest privilege, the agency
privilege, investigative privilege, spousal privilege, accountant client privilege, and any other
applicable privilege. Ms. Giuffre objects to this request in that it seeks personal financial
information. Ms. Giuffre objects to this request in that it is overly broad as it has no time
limitation. Ms. Giuffre produces herewith documents bates labelled GIUFFRE000001 to
GIUFFRE003190 and will continue to supplement her production.
Dated: March 16, 2016
Respectfully Submitted,
BOIES, SCHILLER & FLEXNER LLP
By: /s/ Sigrid McCawley
Sigrid McCawley (Pro Hac Vice)
Boies Schiller & Flexner LLP
401 E. Las Olas Blvd., Suite 1200
Ft. Lauderdale, FL 33301
(954) 356-0011
David Boies
Boies Schiller & Flexner LLP
333 Main Street
Armonk, NY 10504
Ellen Brockman
Boies Schiller & Flexner LLP
575 Lexington Ave
New York, New York 10022
(212) 446-2300
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CERTIFICATE OF SERVICE
I certify that on March 16, 2016, I electronically served Plaintiff Virginia Giuffre’s
Responses and Objections to Defendant’s First Set of Discovery Requests on the following:
Laura A. Menninger, Esq.
HADDON, MORGAN & FOREMAN, P.C.
150 East 10th Avenue
Denver, Colorado 80203
Tel: (303) 831-7364
Fax: (303) 832-2628
Email: lmenninger@hmflaw.com

By: /s/ Sigrid McCawley______
Sigrid McCawley
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United States District Court
Southern District Of New York
--------------------------------------------------X

Plaintiff,
v.
Ghislaine Maxwell,
Defendant.
--------------------------------------------------X

...............................................

Virginia L. Giuffre,

15-cv-07433-RWS

DEFENDANT’S FIRST SET OF
DISCOVERY REQUESTS TO PLAINTIFF
Pursuant to Federal Rules of Civil Procedure 26, 33 and 34, defendant Ghislaine Maxwell
propounds this First Set of Discovery Requests to Plaintiff Virginia Giuffre. Plaintiff shall
respond in writing to the Interrogatories, and shall produce documents as requested, within thirty
(30) days of service at the offices of Haddon, Morgan & Foreman, P.C., 150 E. 10th Avenue,
Denver, Colorado.
DEFINITIONS AND INSTRUCTIONS
1.

“Any” means any and all.

2.
“You,” “Your,” or “Plaintiff” means Plaintiff Virginia Roberts Giuffre, whether
known at the relevant time as Virginia Roberts, Virginia Roberts Giuffre, or some other alias,
and anyone acting on her behalf, as her agent, associate, employee or assignee.
3.
“Your Attorneys” includes any attorney who You have engaged to represent You,
whether for remuneration or pro bono, from 1999 until today, including without limitation,
David Boies, Paul Cassells, Bradley Edwards, Spencer Kuvin, Sigrid McCawley, and Jack
Scarolla.

Case 1:15-cv-07433-RWS Document 71-6 Filed 03/23/16 Page 6 of 19

4.
“Document” is intended to be defined as broadly as permitted by Rule 34 and
includes every writing or record of every type and description that is or has been in Your
possession, custody or control, or of which You have knowledge, including but not limited to, emails, text messages, instant messages, videotapes, photographs, notes, letters, memoranda,
forms, books, magazines, resumes, notebooks, ledgers, journals, diaries, calendars, appointment
books, papers, agreements, contracts, invoices, analyses, transcripts, plaques, correspondence,
telegrams, drafts, data processing or computer diskettes and CD disks, tapes of any nature and
computer interpretations thereof, instructions, announcements, and sound recordings of any
nature. “Document” also means all copies which are not identical to the original document as
originally written, typed or otherwise prepared. The term “Document” shall also include all
documents of any nature that have been archived or placed in permanent or temporary storage
including electronic storage.
5.
“Communication” means any transmission or exchange of information between
two or more persons, orally or in writing or otherwise, and includes, but is not limited to, any
correspondence, conversation or discussion, whether face-to-face, or by means of telephone, email, text message, electronic message via apps such as Facebook, What’s App, Snapchat,
LinkedIN or similar, or other media or Documents.
6.
“Alleged Defamation” means a false statement of fact or mixed statement of fact
and opinion about You which was published to a third person and caused You damage or harm.
With respect to “Alleged Defamation” which You contend was committed by Ghislaine Maxwell
or at her direction or request, it refers to the statements either contained in, referenced by, or
alluded to in Your Complaint, or any that could be included in any amended complaint in this
action.
7.
“Employment” includes without limitation, the provision of work and/or services,
whether paid or unpaid, whether as an employee, intern, or independent contractor, whether
hourly or for a salary, and whether full or part time.
8.
“Health Care Provider” means a hospital, treatment center, doctor, nurse,
psychiatrist, psychologist, counselor, therapist, social worker, or other medical or mental health
care practitioner, and includes any Person or entity referred to as a “Health Care Professional” or
“Health Care Institution” in Colorado Revised Statute § 13-64-202(3) and (4).
9.
“Identify” means to specify as to a “Person,” the name, address, telephone
number and any other identifying information possessed by You or Your Attorneys.
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10.
“Income” includes, without limitation, any revenue, payments, compensation,
remuneration, financial benefit or support or any other financial consideration, or provision of
any other thing of value.
11.
“Person” means any natural person, individual, firm, partnership, association,
joint venture, estate, trust, receiver, syndicate, enterprise or combination, corporation or other
legal, business or government entity.
12.
“Relate,” “relating,” “relates” means concerning, referring to, responding to,
relating to, pertaining to, connected with, evidencing, commenting on, regarding, discussing,
showing, describing, reflecting, analyzing or constituting.
13.
Please restate each discovery request immediately before providing Your answer
or objection thereto.
14.
Regardless of the tense employed, all verbs should be read as applying to the past,
present and future, as is necessary to make any paragraph more, rather than less, inclusive.
15.
If, in answering these interrogatories, You encounter any ambiguity in construing
them, explain what is ambiguous and how You construed the interrogatory in Your response. If,
after exercising due diligence to obtain the information requested, You are unable to answer an
interrogatory fully, please so state and answer to the extent possible, specifying the reason or
reasons why You cannot answer fully and providing whatever information You do have about
the unanswered portion.
16.
With respect to any Documents withheld on the basis of a privilege, provide a log
consistent with Local Rule 26.2.
17.
Nothing in these interrogatories or requests for production should be construed as
an admission by Ghislaine Maxwell.
INTERROGATORIES
1.

State:
a. Your present residential address;
b. Each residential address You have had since 1998, including any residential
treatment facilities;
c. the dates You lived at each address;
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d. the other Persons who lived with You at each address and for what period of time
they lived at such address.
2.
Identify any email address, email account, cellphone number and cellphone
provider, social media account and login or screen name, text or instant messaging account name
and number, that You have used, applied for or been supplied between 1998 and the present.
3.
Identify each attorney who has represented you from 1998 to the present, the
dates of any such representation, and the nature of the representation.
4.
Identify each Communication, including the transmission of any Document, that
You or Your Attorneys have had with any local, state or federal law enforcement agent or
agency, whether in the United States or any other country, whether in Your capacity as a
purported victim, witness, or perpetrator of any criminal activity, and whether as a juvenile or as
an adult, including without limitation:
a. the date of any such Communication;
b. the form of any such Communication, whether oral or written and if written, the
format of any such Communication;
c. the identities of all persons involved in the Communication, including the identity
of the law enforcement agency with whom the agent is or was affiliated;
d. the case number associated with any such Communication;
e. the subject matter of any such Communication;
f. the disposition of any case associated with any such Communication, irrespective
of whether the matter was sealed, expunged or later dismissed.
5. Identify each Communication that You or Your Attorneys have had with any
author, reporter, correspondent, columnist, writer, commentator, investigative journalist,
photojournalist, newspaper person, freelance reporter, stringer, or any other employee of any
media organization or independent consultant to the same, including:
a. the date of any such Communication;
b. the form of any such Communication, whether oral or written and if written, the
format of any such Communication;
c. the identities of all persons involved in such Communication, including the
identity of the media organization with whom the agent is or was affiliated;
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d. the article title, date of publication, and means of publication of any article,
report, or re-printing of any such Communication made by You or Your
Attorneys;
e. the amount of Income that You and/or Your Attorneys received in exchange for
any such Communication;
f. the dates on which You and/or Your Attorneys received any such Income for any
such Communication.
6.
Identify any “false statements” attributed to Ghislaine Maxwell which were
“published globally, including within the Southern District of New York” as You contend in
paragraph 9 of Count 1 of Your Complaint, including:
a. the exact false statement;
b. the date of its publication;
c. the publishing entity and title of any publication containing the purportedly false
statement;
d. the URL or internet address for any internet version of such publication; and
e. the nature of the publication, whether in print, internet, broadcast or some other
form of media.
7.
State whether You believe that You have ever been defamed by anyone other than
Ghislaine Maxwell. If so, as to each alleged act of Defamation, state
a. the exact false statement;
b. the date of its publication;
c. the publishing entity and title of any publication containing the purportedly false
statement;
d. the URL or internet address for any internet version of such publication; and
e. the nature of the publication, whether in print, internet, broadcast or some other
form of media.
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8.
Identify the individuals referenced in Your pleadings filed in the U.S. District
Court for the Southern District of Florida, Jane Doe 1 and Jane Doe 2 v. United States of
America, 08-cv-80736-KAM, as the “high-profile non-party individuals” to whom Mr. Jeffrey
Epstein sexually trafficked You, “including numerous prominent American politicians, powerful
business executives, foreign presidents, a well-known Prime Minister, and other world leaders,”
including as to each episode of alleged sexual trafficking:
a. the date of any such sexual trafficking;
b. the location of any such sexual trafficking;
c. any witnesses to any such sexual trafficking;
d. any Income You received in exchange for such sexual trafficking; and
e. any Documents You have to support or corroborate Your claim of such sexual
trafficking.
9.
Identify any Employment You have had from 1996 until the present, including
without limitation, the name of Your employer or the name of any Person who engaged You for
such Employment, the address and telephone number for any such Employment, the beginning
and ending dates of any such Employment, Your job title in such Employment, and Your Income
from such Employment.
10.
Identify any Income from any source other than Your Employment that You have
received from January 1, 1996 until the present, including the Person or entity providing such
Income, the amount of the Income, the dates on which any such Income was received, and the
nature of the Income, whether a loan, investment proceeds, legal settlement, asset sale, gift, or
other source.
11.
Identify any facts upon which You base Your contention that You have suffered
as a result of the Alleged Defamation by Ghislaine Maxwell “past and future lost wages and past
and future loss of earning capacity and actual earnings – precise amounts yet to be computed, but not
less than $5,000,000.”
12.
Identify any Health Care Provider from whom You received any treatment for any
physical, mental or emotional condition, that You suffered from subsequent to any Alleged
Defamation by Ghislaine Maxwell, including:
a. the Health Care Provider’s name, address, and telephone number;
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b. the type of consultation, examination, or treatment provided;
c. the dates You received consultation, examination, or treatment;
d. whether such treatment was on an in-patient or out-patient basis;
e. the medical expenses to date;
f. whether health insurance or some other person or organization or entity has paid
for the medical expenses; and
g. for each such Health Care Provider, please execute the medical and mental health
records release attached hereto as Exhibit A.
13.
Identify any Health Care Provider from whom You received any treatment for any
physical, mental or emotional condition, including addiction to alcohol, prescription or illegal
drugs, that You suffered from prior to the Alleged Defamation by Ghislaine Maxwell, including:
a. the Health Care Provider’s name, address, and telephone number;
b. the type of consultation, examination, or treatment provided;
c. the dates You received consultation, examination, or treatment;
d. whether such treatment was on an in-patient or out-patient basis;
e. the medical expenses to date;
f. whether health insurance or some other person or organization or entity has paid
for the medical expenses; and
g. For each such Health Care Provider, please execute the medical and mental health
records release attached hereto as Exhibit A.
14.
Identify any Person who You believe subjected You to, or with whom You
engaged in, any illegal or inappropriate sexual contact, conduct or assault prior to June 1999,
including the names of the individuals involved, the dates of any such illegal or inappropriate
sexual contact, conduct or assault, whether Income was received by You or anyone else
concerning such event, whether a police report was ever filed concerning such event and the
outcome of any such case, as well as the address and location of any such event.
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REQUESTS FOR PRODUCTION
1.

All Communications and Documents identified in Interrogatories 1-14, above.

2.

All Documents reviewed or relied upon in answering Interrogatory Nos. 1-14

above.
3.
All Documents from any law enforcement agency, whether local, state or federal,
whether in the United States or elsewhere, which concern or relate to You in any way. These
Documents should include, without limitation, any witness statements, including statements
made by You.
4.
All Documents reflecting any letter of engagement, any fee agreement, or any
other type of writing reflecting an engagement of any attorney identified in response to
Interrogatory No. 3.
5.
All Documents relating to any Communications occurring from 1998 to the
present with any of the following individuals or with their attorneys, agents or representatives:
a. Jeffrey Epstein;
b. Ghislaine Maxwell
c. Any witness disclosed in Plaintiff’s Rule 26(a) disclosures;
d. Any witness identified by You in response to Interrogatory No. 8 and No. 14;
e. Sky Roberts;
f. Lynn Roberts;
g. Kimberley Roberts;
h. Daniel LNU, half-brother of Plaintiff;
i. Carol Roberts Kess;
j. Philip Guderyon;
k. Anthony Valladares;
l. Anthony Figueroa;

8

Case 1:15-cv-07433-RWS Document 71-6 Filed 03/23/16 Page 13 of 19

m. Ron Eppinger.
6.
All photographs or video containing any image of You and the following
individuals. To the extent You have such photographs and video in their original, native format,
please produce them in that format (not a paper copy).
a. Ghislaine Maxwell
b. Alan Dershowitz
c. Jeffrey Epstein
d. Andrew Albert Christian Edward, the Duke of York (aka Prince Andrew)
e. Ron Eppinger
f. Bill Clinton
g. Stephen Hawking
h. Al Gore
i. Any of the individuals identified by You in response to Interrogatory No. 8 and
No. 14.
7.
All photographs and video of You in any of Jeffrey Epstein’s properties,
including, but not limited to: his home in Palm Beach, Florida; his home in New York City, New
York; his ranch in Santa Fe, New Mexico; and Little Saint James island in the U.S. Virgin
Islands. To the extent You have such photographs and video in their original, native format,
please produce them in that format (not a paper copy).
8.
All photographs or video of You in any of Ms. Maxwell’s properties, including
her home in London, England and her home in New York City, New York. To the extent You
have such photographs or video in their original, native format, please produce them in that
format (not a paper copy).
9.
Any Documents reflecting rental agreements or purchase agreements for the
residential addresses identified by You in response to Interrogatory No. 1.
10.
All Documents relating to Your Employment and/or association with the Mar-aLago Club located in Palm Beach, Florida, including any application for Employment.
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11.
Any Document reflecting any confidentiality agreement by and between, or
concerning, You and the Mar-a-Lago Club.
12.
All Documents concerning any Employment by You from 1998 to the present or
identified by You in response to Interrogatory No. 9, including any records of Your Employment
at the Roadhouse Grill in Palm Beach, Florida.
13.
All Documents concerning any allegations of theft by You from the Roadhouse
Grill in Palm Beach, Florida from 1999 – 2002.
14.
A copy of Your federal, state or local tax returns for the years 1998 to the present,
whether from the United States or any other country.
15.
All Documents concerning Your attendance at or enrollment in any school or
educational program of whatever type, from 1998 to the present.
16.

Any diary, journal or calendar concerning Your activities between 1996 – 2002.

17.
All Documents relating to Your travel from the period of 1998 to the present,
including, but not limited to a copy of Your passport that was valid for any part of that time
period, any visa issued to You for travel, any visa application that You prepared or which was
prepared on Your behalf, and travel itinerary, receipt, log, or Document (including any
photograph) substantiating Your travel during that time period.
18.
All Documents showing any payments or remuneration of any kind made by
Jeffrey Epstein or any of his agents or associates to You from 1999 until the present.
19.
Any Document reflecting a confidentiality agreement, settlement agreement, or
any contractual agreement of any kind, between You and Jeffrey Epstein, or any attorneys for
You and/or Mr. Epstein.
20.
Any Document reflecting Your intent, plan or consideration of, asserting or
threatening a claim or filing a lawsuit against another Person, any Document reflecting such a
claim or lawsuit, including any complaint or draft complaint, or any demand for consideration
with respect to any such claim or lawsuit against any Person.
21.

All Documents relating to Your driver’s license from 1998 – 2002.

22.

A copy of Your marriage license(s) from 1999 to the present.
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23.
All Documents concerning Your naturalization application to Australia from 1999
to the present.
24.
All Documents concerning Your Employment in Australia, including, but not
limited to employment applications, pay stubs, Documents reflecting Your Income including any
tax Documents.
25.
All Documents concerning any massage therapist license obtained by You,
including any massage therapy license issued in the United States, Thailand and/or Australia.
26.
All Documents concerning any prescription drugs taken by You, including the
prescribing doctor, the dates of said prescription, and the dates of any fulfillment of any such
prescription.
27.
All Documents, written or recorded, which reference by name, or other
description, Ghislaine Maxwell.
28.
All Documents reflecting notes of, or notes prepared for, any statements or
interviews in which You referenced by name or other description, Ghislaine Maxwell.
29.
All Documents concerning any Communications by You or on Your behalf with
any media outlet, including but not limited to the Daily Mail, Daily Express, the Mirror,
National Enquirer, New York Daily News, Radar Online, and the New York Post, whether or not
such communications were “on the record” or “off the record.”
30.
All Documents concerning any Income received by You from any media outlet in
exchange for Your statements (whether “on the record” or “off the record”) regarding Jeffery
Epstein, Alan M. Dershowitz, Prince Andrew, Bill Clinton or Ghislaine Maxwell or any of the
individuals identified by You in response to Interrogatory Nos. 8 and 14.
31.
All Documents concerning any actual or potential book, television or movie deals
concerning Your allegations about being a sex slave, including but not limited to a potential book
by former New York Police Department detective John Connolly and writer James Patterson.
32.
All manuscripts and/or other writings, whether published or unpublished, created
in whole or in part by or in consultation with You, concerning, relating or referring to Jeffrey
Epstein, Ghislaine Maxwell or any of their agents or associates.
33.
All Documents concerning or relating to Victims Refuse Silence, the organization
referred to in the Complaint, including articles of incorporation, any financial records for the
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organization, any Income You have received from the organization, and any Documents
reflecting Your role within the organization or any acts taken on behalf of the Organization.
34.
To the extent not produced in response to the above list of requested Documents,
all notes, writings, photographs, and/or audio or video recordings made or recorded by You or of
You at any time that refer or relate in any way to Ghislaine Maxwell.
35.
All phone records, including text messages, emails, social media
Communications, letters or any other form of Communication, from or to You or associated with
You in any way from 1998 to the present, which concern, relate to, identify, mention or reflect
Ghislaine Maxwell, Jeffrey Epstein, Alan Dershowitz, Prince Andrew, Bill Clinton, or any of the
individuals identified in response to Interrogatory Nos. 8 and 14.
36.
All Documents relating to massages, including but not limited to any Documents
reflecting the recruiting or hiring of masseuses, advertising for masseuses, flyers created for
distribution at high schools or colleges, and records reflecting e-mails or calls to Persons relating to
massages.
37.
Statements or records from any bank into which You deposited money received from
Jeffrey Epstein, any Person identified in Interrogatory No. 8 or 14, any witness disclosed in Your
Rule 26(a) disclosures, any media organization or any employee or affiliate of any media
organization.
Dated: February 12, 2016
Respectfully submitted,

s/ Laura A. Menninger
Laura A. Menninger (LM-1374)
HADDON, MORGAN AND FOREMAN, P.C.
150 East 10th Avenue
Denver, CO 80203
Phone: 303.831.7364
Fax:
303.832.2628
lmenninger@hmflaw.com
Attorneys for Ghislaine Maxwell
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CERTIFICATE OF SERVICE
I certify that on February 12, 2016, I electronically served Defendant Ghislaine
Maxwell’s First Set of Discovery Requests to Plaintiff on the following:
Sigrid S. McCawley
BOIES, SCHILLER & FLEXNER, LLP
401 East Las Olas Boulevard, Ste. 1200
Ft. Lauderdale, FL 33301
smccawley@bsfllp.com
s/ Laura A. Menninger
Laura A. Menninger
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Authorization to Disclose Protected Health Information
Name:
Address:
Date of Birth:
Soc. Sec. #
I hereby authorize the use and/or disclosure of my protected health information as
described in this authorization.
1.
Specific person/organization (or class of persons) authorized to provide the
information:
2.
Specific person/organization (or class of persons) authorized to receive and
use the information:
Haddon, Morgan and Foreman, P.C.
150 East 10th Avenue, Denver, Colorado 80203
3.
Specific description of the information: Complete medical record from
inception of treatment to present, including, but not limited to, all of my office medical
records, hospital medical records, patient information sheets, questionnaires, x-rays, other
diagnostic studies and laboratory tests, emergency room records, out-patient records,
consultation records, therapy records, and all other in-patient or out-patient hospital
notes, charts, documents, all personal notes and all billing records.
4.
Specific purpose for the use and/or disclosure of the protected health
information: At my request in connection with litigation pending in the County District
Court.
5.
I understand this authorization will expire, without my express revocation,
one year from the date of signing, or if I am a minor, on the date I become an adult
according to state law. I understand that I may revoke this authorization in writing at any
time except to the extent that action has been taken based on this authorization. I
understand that revocation will not apply to information that has already been released as
specified by this authorization or to my insurance company when the law provides my
insurer with the right to contest a claim under my policy or the policy itself.
6.
I understand that the medical information released by this authorization
may include information concerning treatment of physical and mental illness,
alcohol/drug abuse and past medical history.
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7.
I understand that after this information is disclosed, federal law might not
protect it and the recipient might disclose it.
8.

I understand that I am entitled to receive a copy of this authorization.

9.
I understand that I may refuse to sign this authorization and that my refusal
to sign will not affect my ability to obtain treatment from the above-named medical
provider.
10.
original.

Photocopies of this authorization are to be given the same effect as the
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Sigrid S. McCawley, Esq.
Email: smccawley@bsfllp.com

1(0) ~ ©~ n\YI~ rm
April 5, 2016

Via Facsimile Transmission
212-805-7925
Honorable Robert W. Sweet
US District Judge
Daniel Patrick Moynihan
United States Courthouse
500 Pearl Street
New York, NY 10007-1312
Re:

/JS.

APR 052016

J1

JUDGE SWEET CHAMBERS

!"'*"-.....

Virginia Giuffre v. Maxwell
Case No. 15-cv-07433-RWS

Dear Judge Sweet:
Counsel for Ms. Giuffre inadvertently filed a confidential document as Exhibit 4 to Docket
Entry 79. In order to rectify the error, counsel for Ms. Giuffre spoke with an employee with the
ECF help desk who instructed us to inform the Court via letter that he placed a temporary seal on
Exhibit 4 to Docket Entry 79, Declaration of Sigrid S. McCawley, pursuant to this Court's
Protective Order (Docket Entry 62). Thank you for your consideration and my apologies for the
error.
Sincerely,

Sigrid S. Mccawley

SSM/dk
Cc:
Laura A. Menninger, Esq.
Jeffrey Pagliuca, Esq.

WWW.BSFLLP .COM
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------------------------------x
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v.
GHISLAINE MAXWELL,

7
8

15 Civ. 7433 (RWS)

Defendant.
------------------------------x
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March 24, 2016
4:00 p.m.
Before:
HON. ROBERT W. SWEET,

12
13
14
15
16
17

District Judge
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1

(Case called)

2

THE DEPUTY CLERK:

3

5

Counsel, can you please state your

name for the record for the court reporter?

4

MS. McCAWLEY:

2

Thank you.

Sigrid McCawley, counsel for the

plaintiff, Ms. Giuffre, from Boies, Schiller & Flexner.

6

MR. PAGLIUCA:

Good afternoon, your Honor.

Jeffrey

7

Pagliuca for the reporter, Ms. Maxwell, and we are present with

8

Laura Menninger.

9

Foreman.

10
11

We are with the law firm of Haddon, Moore &

THE COURT:

This is Judge Sweet.

Let me just go

through a few preliminaries with you all.

12

First of all, this is being treated as it was

13

scheduled, that is as a motion with respect to discovery and

14

also the timing of the deposition and maybe there are some

15

other matters.

16

Because it was a motion it was, of course, set down

17

for noon today and in open court and so that prevails -- that

18

situation exists now.

19

the courtroom and there are members of the public and, for all

20

I know, members of the press present so that you all understand

21

that.

22

It is another way of saying we are in

The reason we are on the phone is because defense

23

counsel had the good judgment to live in Colorado and because

24

Colorado has been blessed with frequent snow this season and

25

there was, when we last spoke, about the problem of defense
SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300
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1

counsel actually getting here.

2

that the Denver Airport is now open but obviously there were

3

some problems and in an excess of caution and at defense

4

counsel's request, I decided that it made more sense to try to

5

do this telephonically.

6

Now, our research indicates

Let me just say about telephone motions and

7

conferences, they're terrible because I can't -- you cannot see

8

me frown and it is very hard for me to control counsel by

9

telephone.

10

However, we will try to do that if it is necessary.

What I would ask -- fortunately because we have a

11

sexual differentiation between counsel it won't be necessary

12

for you to identify yourself as we speak and talk.

13
14
15
16

I take it that is sort of the preliminaries and I take
it that that raises no problems for anybody, correct?
MR. PAGLIUCA:

Correct, your Honor.

Not on behalf of

the defendant Ms. Maxwell.

17

THE COURT:

Okay.

That's fine.

18

Now, I have read your papers and I think I understand

19

the issues.

Let me tell you what I think.

I think that I am

20

going to deny the motion to compel answers to the plaintiff's

21

interrogatories except insofar as the plaintiff has indicated

22

that she is compliant or is going to comply.

23

recognize that this method of making decisions is not quite as

24

desirable as it is if we had you physically present here.

25

I will grant leave to the defense, if there are particular

However, I

SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300
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1

interrogatories that you feel are critical to you within the

2

time frame which we will discuss in a few moments, I grant

3

leave for you to submit any additional materials and I think

4

that submission should be on the schedule that we have already

5

determined with respect to the privilege issues, that is, by

6

March 31st.

7

Now, as far as the schedule itself is concerned and

8

the deposition, you know, this Colorado gambit is not going to

9

work again because it is going to stop snowing sooner or later,

10

even in Colorado.

11

again but, obviously, you can't be here tomorrow -- well, I

12

suppose you could, there is a red eye, but tomorrow is Good

13

Friday and one thing and another.

14

So, hopefully we won't have this problem

So, I am going to grant the request to adjourn the

15

deposition and part of the reason for that is it occurs to

16

me -- I don't know how the privilege rulings are going to work

17

out.

18

and I don't know how they're going to work out, but it occurs

19

to me that it's possible that if some of the privilege rulings

20

go against the defense, then there might be additional

21

questions at deposition.

22

put that over.

23

Obviously, as you know, that submission will be in camera

So, it seems to me it is sensible to

So, assuming that we can resolve the privilege matters

24

and anything else you want to bring up reasonably promptly, I

25

was thinking that we would set the deposition at a date that is
SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300
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1

agreeable to the parties sometime in the week of April 18th.

2

Now, having said all of that, I would be pleased to

5

3

hear any protests, suggestions, amendments, questions, whatever

4

strikes you as a result of my conclusions.

5

MR. PAGLIUCA:

6

behalf of Ms. Maxwell.

7

Your Honor, this is Jeff Pagliuca on

I think preliminarily the Court should be aware that

8

yesterday counsel discussed, by e-mail, the protective order

9

issue relating to Ms. Maxwell's deposition and trying to find a

10

convenient date that would work for the parties and

11

Ms. Maxwell.

12

days before your Honor's proposed date.

13

are happy to consider a different date but I thought, in

14

fairness to plaintiff's counsel, I should alert the Court to

15

that series of events and I am not sure how that changes the

16

Court's analysis.

17

that we wanted to get the privilege issues resolved so that we

18

would not be subjecting ourselves, potentially, to a second

19

deposition.

We settled in on April 12th which is about six
We, the defendants,

I do agree and it was part of our papers

20

So, I think your Honor's suggestion makes some sense

21

but we did agree to the 12th and I am not backing out of that

22

agreement, certainly subject to comments by plaintiff's counsel

23

and the Court.

24
25

THE COURT:

I am getting to the age where somehow

sometimes I don't trust my memory but I thought at our last
SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300
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1

session the plaintiff agreed to your proposed protective order.

2

Am I wrong about that?

3

MR. PAGLIUCA:

No, you are correct, your Honor.

And I

4

am sorry because I am referring to the motion that was filed

5

captioned Request for Protective Order regarding Ms. Maxwell's

6

deposition going forward in which we asked for an adjournment.

7

So, I may be confusing your Honor with my use of the word

8

"protective order" which is from the rule.

9

THE COURT:

Oh.

10

MR. PAGLIUCA:

11

adjournment of that deposition.

12
13
14
15
16

THE COURT:
on the 12th?

That's that it was of a request for

So, what are you all going to confer about

You mean on the date of the deposition?

MR. PAGLIUCA:

No, your Honor.

We agreed to that as

the date so let me back up.
I think everyone recognized that we would not be able

17

to be there today given the airport situation here and the

18

backlog of flights and so the parties, by e-mail, agreed to

19

reschedule Ms. Maxwell's deposition for April 12th.

20
21
22

THE COURT:

Oh, I see.

Okay.

All right.

I

understand.
Well, look.

If it is all right with you all I would

23

prefer the week of the 18th simply because that gives me a

24

little bit more see room on the privilege decision.

25

Is that possible?
SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300
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1
2

MR. PAGLIUCA:

fine with counsel for Ms. Maxwell.

3

THE COURT:

4

MS. McCAWLEY:

5
6

It is possible, your Honor, and that's

Well how about the plaintiff?
Yes, your Honor.

This is Sigrid

McCawley.
We are comfortable pushing it another week if that's

7

the Court's desire.

The only caveat to that that I have is

8

that Ms. Menninger wanted to take my client's deposition that

9

week and I would ask the Court that of course since we were the

10

first to notice and we noticed back in February, that we be

11

able to have Ms. Maxwell's deposition that week and then choose

12

another week for my client's deposition.

13
14
15
16
17
18
19

THE COURT:
problem with that.

I think that makes sense.

I don't see any

Do you all?

MR. PAGLIUCA:

We agree with that, your Honor.

That's

not a problem.
THE COURT:

Okay.

Anything else we should cover this

afternoon?
MR. PAGLIUCA:

Your Honor, just in terms of

20

clarification in terms of what is before the Court today and

21

potentially before the Court in the next, I would say, two

22

weeks or so, the other motion that was filed was the motion to

23

compel responses pursuant to Rule 26A.

24

any issue related to the interrogatories or the requests for

25

production of documents because counsel conferred about that

We have not cued up yet

SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300
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1

earlier this week on Monday.

2

production on, I believe, Tuesday, and so we are in the process

3

of reviewing the supplemental response and the production and

4

so I think any issues related to interrogatories or requests

5

for production of documents pursuant to Rules 33 and Rule 34

6

are not before the Court at this time.

7

THE COURT:

There was a supplemental

Well, that's fine.

I think it is great if

8

you all can resolve those without confusing me.

9

that's fine.

So, I think

And we will just consider that those motions are

10

withdrawn at this point and then, if necessary, they can be

11

renewed at a later time.

12

Anything else?

13

MR. PAGLIUCA:

14

defendant, your Honor.

Hopefully it won't be necessary.

No.

That's fine with counsel for the

15

THE COURT:

Okay.

16

One other thought that has occurred to me.

These are

17

two excellent and prominent law firms and history teaches that

18

good lawyers, like the ones in this case, tend to get

19

committed -- I mean to trials, not to institutions.

20
21
22

MR. PAGLIUCA:

I am looking at a couple of

institutions right now, your Honor.
THE COURT:

Okay, but it occurs to me we have our

23

schedule which I think is, as far as I know, still makes sense

24

and is the one that we entered back in October and I think that

25

still makes sense, but it does seem to me that it would also
SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300
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1

make sense perhaps to book a time when counsel would be

2

committed so that we don't have the problem of somebody popping

3

up and saying, well, I have got another case with Judge

4

so-and-so.

5

I was thinking late September early October, how does

6

that sound to you all?

7

MR. PAGLIUCA:

8
9

Your Honor, this is Ms. Maxwell's

counsel.
I think this may be a premature discussion, your

10

Honor, for two reasons.

11

through the disclosures that we just received with the detail

12

that we would like to.

13

quick review of the documents produced that it is unlikely, in

14

my opinion, that fact discovery will be completed by July 1.

15

And I say that, your Honor, because at sort of the tip of the

16

iceberg here is that there are a number of witnesses that

17

appear to be living in other countries and we are going to need

18

to discuss how we are going to be able to conduct discovery

19

related to those witnesses.

20

The first is we have not yet gone

I believe, though, having done a fairly

There are a lot of witnesses in this case and given

21

the recent document production, I think it is going to take

22

some time to complete first the fact discovery and then have

23

expert discovery completed.

24

we are probably looking at realistically pushing discovery in

25

this case until October, I would say, and then setting a trial

So, my guess, your Honor, is that

SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300
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1

date after that.

That's my best guess at this point.

2

THE COURT:

3

MS. McCAWLEY:

4

What's the plaintiff's view of that?
Your Honor, this is Sigrid McCawley for

the plaintiff.

5

We have been obviously trying to push discovery

6

forward.

We have served our initial requests for production

7

back in October of this year and, again, while the Court

8

granted our motion to compel in part last week, we haven't

9

received any more documents.

We are trying to move discovery

10

forward, as you know, as quickly as we can.

11

done by July, that is our goal.

12

in late September or early October.

13

THE COURT:

We hoped to be

We would like to go to trial

Well, let's do this.

Let's set a trial

14

date recognizing that it's not in stone and it certainly can

15

be -- can be and may well be pushed back.

16

present schedule.

17

But, let's keep the

It may be purely hopeful.

By the way, if we change it and you all do not agree

18

as to the change, just let me say if somebody comes forward and

19

presumably it would be the defense but I don't know, it could

20

also be the plaintiff, but if somebody comes forward with a

21

good faith showing as to an effort to comply with the schedule

22

and an inability because of Hague Convention problems or other

23

problems or whatever, we can change it but just so that nobody

24

gets ahead of us in terms of your commitments, how about a

25

tentative trial date of October 17th and hold that time?
SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300
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1

course we don't know at this juncture how long the trial is but

2

I am guessing a week, somewhere in the area of a week.

3

counsel would just hold that time until it's changed, if it is

4

changed, I would be grateful.

5

the problem of your commitment somewhere else.

6

How does that sound?

7

MS. McCAWLEY:

8

plaintiff, your Honor.

9

THE COURT:

And then I won't be faced with

This is Sigrid McCawley for the

That sounds great.

10

Okay.

Thank you.
All right.

11

try to deal with this afternoon?

12

MR. PAGLIUCA:

13

THE COURT:

14

MS. McCAWLEY:

15

THE COURT:

No.

Anything else we should

I think we are fine, your Honor.

Okay, we are all set?
Thank you, your Honor.

Well, you have the court reporter, it is

16

Pamela Utter, and I am sure you will want to get her

17

contribution to all of this.

18

Okay.

And if

Thanks a lot.

I appreciate your courtesy and

19

cooperation and I look forward to getting whatever you want to

20

give me.

21

Thank you.

22

MS. McCAWLEY:

Thank you.

23

MR. PAGLIUCA:

Have a good afternoon, your Honor.

24

THE COURT:

25

Okay.

Bye-bye.
o0o
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Plaintiff,
15 Civ. 7433 (RWS)
- against ORDER
GHISLAINE MAXWELL,
Defendant.

----------------------------------------x
Sweet, D.J.

Plaintiff's motion to compel Defendant to Produce Documents
Subject to Improper Objections, filed February 26 , 2016, ECF No.
35, was granted in part and denied in part as set forth in open
court on March 17, 2016.

See ECF Nos. 66, 98. Defendant's

motion for a protective o rder regarding deposition of Defendant,
filed March 22 , 2016, ECF No. 63, was granted in part and denied
in part as set forth in open court on March 24 , 2016. Tr. 4:7 7:16, ECF No. 82 . Defendant's motion to compel Plaintiff to
disclose pursuant to Federal Rule of Civil Procedure 26, filed
March 22, 2016 , ECF No. 64 , was denied with lea ve granted to
refile as set forth in open court on March 24, 2016. Tr. 3:19
4: 6.

It is so ordered .
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United States District Court
Southern District of New York
Virginia L. Giuffre,
Plaintiff,

Case No.: 15-cv-07433-RWS

v.
Ghislaine Maxwell,
Defendant.
______________________________/
REDACTED DECLARATION OF SIGRID S. McCAWLEY IN SUPPORT OF
PLAINTIFF VIRGINIA GIUFFRE’S REPLY IN SUPPORT OF MOTION FOR
FORENSIC EXAMINATION

I, Sigrid S. McCawley, declare that the below is true and correct to the best of my
knowledge as follows:
1.

I am a partner with the law firm of Boies, Schiller & Flexner LLP and duly

licensed to practice in Florida and before this Court pursuant to this Court’s September 29, 2015
Order granting my Application to Appear Pro Hac Vice.
2.

I respectfully submit this Declaration in support of Plaintiff Virginia Giuffre’s

Reply In Support of Motion For Forensic Examination.
3.

Attached hereto as Exhibit 1, is a true and correct copy of Letter dated April 11,

2016 from Laura Menninger, Counsel for Defendant.
4.
messages.

Attached hereto as Exhibit 2, is a true and correct copy of Message Pads
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5.

Attached hereto as Exhibit 3, is a true and correct copy of Defendant Ghislaine

Maxwell’s Responses and Objections to Plaintiff’s First Request For Production of Documents.
6.

Attached hereto as Exhibit 4, is a true and correct copy of

7.

Attached hereto as Exhibit 5, is a true and correct copy of correspondence dated

April 7, 1026 from Sigrid McCawley, Counsel for Plaintiff.
8.

Attached hereto as Exhibit 6, is a true and correct copy of correspondence dated

March 10, 2016 from Sigrid McCawley, Counsel for Plaintiff.
9.

Attached hereto as Exhibit 7, is a true and correct copy of an excerpt from the

Deposition of Ghislaine Maxwell taken April 22, 2016.
10.

Attached hereto as Exhibit 8, is a true and correct copy of an excerpt from the

Deposition of Ghislaine Maxwell taken April 22, 2016.

I declare under penalty of perjury that the foregoing is true and correct.

/s/ Sigrid S. McCawley ____
Sigrid S. McCawley, Esq.
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Dated: April 25, 2016.
Respectfully Submitted,
BOIES, SCHILLER & FLEXNER LLP
By: /s/ Sigrid McCawley
Sigrid McCawley (Pro Hac Vice)
Boies, Schiller & Flexner LLP
401 E. Las Olas Blvd., Suite
1200 Ft. Lauderdale, FL 33301
(954) 356-0011
David Boies
Boies, Schiller & Flexner LLP
333 Main Street
Armonk, NY 10504
Ellen Brockman
Boies, Schiller & Flexner LLP
575 Lexington Ave
New York, New York 10022
(212) 446-2300
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on April 25, 2016, I electronically filed the foregoing
document with the Clerk of Court by using the CM/ECF system. I also certify that the foregoing
document is being served this day on the individuals identified below via transmission of Notices
of Electronic Filing generated by CM/ECF.

Laura A. Menninger, Esq.
Jeffrey Paliuca, Esq.
HADDON, MORGAN & FOREMAN, P.C.
150 East 10th Avenue
Denver, Colorado 80203
Tel: (303) 831-7364
Fax: (303) 832-2628
Email: lmenninger@hmflaw.com
/s/ Sigrid S. McCawley
Sigrid S. McCawley, Esq.
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Sigrid S. Mccawley, Esq.
Email: smccawley@bsfllp.com

April 25, 2016
.. ' ....

Via CM/ECF

Re:

~

Giuffre v. Maxwe ,
Case no. 15-cv-07433-RWS - Regarding Protective Order

Dear Judge Sweet:
This is a letter motion to file Ms. Giuffre's Non-Redacted Reply in Support of Motion for
Forensic Examination ("Reply Brief') and certain accompanying exhibits under seal pursuant to
this Court's March 18, 2016, Protective Order and the Southern District of New York Electronic
Case Filing Rules & Instructions 6.2.
The Protective Order states:
Whenever a party seeks to file any document or material containing CONFIDENTIAL
INFORMATION with the Court in this matter, it shall be accompanied by a Motion to
Seal pursuant to Section 6.2 of the Electronic Case Filing Rules & Instructions for the
Southern District of New York.
See Protective Order [DE 62] signed on March 17, 2016, at p. 4. Defendants have designated
certain documents as Confidential Information and have designated Defendant's entire
deposition testimony as confidential. Ms. Giuffre takes no position at this time on whether
Defendant' s designations are proper. Because of the Protective Order, however, Ms. Giuffre
believes that she cannot presently produce or reference such documents in public court filings.
Accordingly, as Ms. Giuffre' s Reply Brief contains material that Defendant has designated as
confidential, she seeks leave to file the Non-Redacted Reply Brief and certain related exhibits
under seal.

Respectfully submitted,

~~

,/

/;ig~ Mc;:~.
cc: Laura Menninger via CM/ECF

WWW BSFLLP .COM
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

------------------------- ---------------x
VIRGINIA L. GUIFFRE,
Plaintiff,
15 Civ. 7433 (RWS_
- against -

OPINION

GHISLAIN.E MAXWELL,
Defendant.
--------------------------------------~-x

A P P E A R A N C

~

S:

..

Counsel for plaintiffs
.. z 1.

I
i

BOEIS, SCHILLER & FLEXNER LLP
· 401 Ea's t L'a.s 01·as Boulevard, ·sufte 1200
Fort Lauderdale, FL 33301
By: ·'' Sigrid$. Mccawley, E:sq.
Meredith L. Schultz, Esq.

Counsel for Defendants
HADDON, MORGAN AND FOREMAN, P.C.
150 East Tenth Avenue
Denver, CO 80203
By: Laura A. Menninger, Esq.
Jeffrey S. Pagliuca, Esq.
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Sweet, D.J.

Plaintiff Virginia Giuffre ("Giuffre" or "Plaintiff") has
moved to compel De fe ndant Ghislaine Maxwell ("Maxwell" or
"qefendant") .";:.~o

J?l;Oduce documents withheld on the grounds of

privile'ge ':E Ba'S ed on the conclusions set forth below,
'''·

;.:'.'''1'"''.·'.::-·

is granted in

p~rt

and d$nied in

the motion

p~rt.

·.;.

,:.,

l.

l

forth in the · Court's

Feb.r:_tjA~Y

2'. 6',

, 2,016 ~

: .~.

Opinion denying
:'"'

.'

.~ . .

Defendant's motion to dismiss, this case concerns Defendant's
statements denying Plaintiff's allegations concerning
Defendant's role in Plaintiff's sexual abuse as a minor.

On February 26, 2016,,. Plaintif f fi led the ins tant motio n to
compel Defendant to respond to interrogatories to which
Defendant has claimed the protection of the attorney-client,
attorney -cl ie nt-ag ent , and common interest privileges. Oral
argument was held o n Mar c h 17, 2016. Du ring argument,

the Cour t

held th at in camera review was warranted for purposes of

2

.,

determining whether privilege applied to the do c um e nts in
quest i on, and Defendant was directed to file any further
submis s ions necessary to establish her privilege claim. On March
31, 2016, Defendant submitted a declaration and exhibits in
opposition to Plaintiff's motion, at which point the matter was
deemed fully c submitted. ·.

II.

The J?riv;i.l.ege Claim$ at l$l?rie
:

Defendant has withheld 99 pages of emails with
communications involving various combinations of Brett Jaffe,
Esq.

("Jaffe"), Mark Cohen, Esq.
'

("Cohen"), Philip Barden

·' . ,i~ ' :;;

("Barden"), Ross Gow ("Gow"), Brian Basham ("Basham"),
andfacts that follow summarize
Defendant's assertions regar ding her relationship to each of
these individuals.

Defendant h i red Jaff e ,

of Co h en & Gresser LLP, to

th~n

represent her in connection wlth l ega l matte r s in the United
States a t some indeterminate point in 2009 . Def.'s Deel . of L.A .
Menninger in Supp. Def.'s Resp . to Pl .' s Mot. to Compel
Production of Docs. Subject to Improper Privilege, ECF . No.

3

47 ,

Ex. E, :SI

:~ '' {:,'Maxwell

Deel.").

Detendant does not set forth an.

end date.: .. t _o . Jaf~e! s , representation ·, but swears that when

JaH~E;

·i ,1~$ t .C.phen,.&, G:resse.;r-1· M~rlc ·•• .Coben continued as her counsel· . . I:d ;, '][

·"

Defendant hired Barden of Devonshire : Solic-Jtor;:>;" on Ma•r .ch·~A,
2011 to represerit her in connection with legal matters in
England, .C!.n.d Wa-les.

) p,.

agerit," on tlie . same

<J[

d~t,e •

1. befendant hired Gow, her "media

.Id . '][ 6.

pursuant to a.

Defenc:lant conununi.cated ·

conunon interest agreement betwe.e n them and their respective

De;e~,~~~~ ~nderst~od. . . ~:"~e
:: ; ·"·.•,..,•···

1;;{:-:,.·

act

in~

_;,

:s

for some

understood

. f ~ '.

unidentified period of time. Id. '][ 15.
.,, ,,

Defendant has not established the natur e of her
relationship with Basham.
"

4

-----------------------------------'-------- -·
Defe ndant's withheld emails c a n be organized as fo ll o ws l:
1 . Communications wi th Jaffe on March 15, 2011, #1000-19. 2
2 . Communications with Gow on January 2 , 2011, #1020-26.
3. Communications with Gow and Basham on January 2, 2015, #10271 028.
4. Communications with Barden
a. On January 10, 2015, #1045-51
5. Communications wf th Barden ·and Gow
a. On January 10, 2015, #1044
b. On January 9 ~rid ~ to, 2015, #1052-55
c. On January 11, 2015, #1055-58
d~ - On · January 21::,c: :·,2'Q11Sy #108'8-90 · ·
6. Communications with
a. On January '6, 2trf5", ~ #T02 9
b. On January 11, 2015, #1055-58
c. Between January 11 and 17, 2015, #1059 -' 83,'·, including
for~arded email between Barden
#1069-73,
#1076 - 79, and including forwarded email between Barden,
Defendant, and Cohen, #1068-69, 1074-76.
d. Between January 21 and 27, 2015, #1084-1098, #1099.
7. Communications with
.
· on Jan ffary 6,
2015, #1030-43.
Some emails w~te forw~rdea ~or carbon copied ("C~ i d") later in
the chain, le'adihg to some· oVerlap and duplication. Whether one
party or ~nother ~was ~ ; dir~ct r~~ipient or a CC'd recipient of •
a n email is n6t si gnifica nt f6 r purposes of th e privil ege
a n al ysis, as the waiver is sue i s d ete rmin ed by th e purpose of
the third-party's inclusion in the cormnunications, not
ne cessarily whether the com~un i cation was d irected toward them
by copy or di rect emai l. See

~'

MOE9..~E1:_Y..:_~i::~o rk

S t ate

1 This organizat io n is derived from Defe nd a n t ' s privi l ege log_
Is s ue s wit h respect to characterizations in th e log will be
address e d infra § v_
---2 All references prece ded by # refer to the Bates s tamp number of
Defendant ' s in came ra su bmi ssio n s .

5

=.~

-~

,·

"
, ConsE?~vat;\.on,

Dep't of Envtl.
64 3,

645

(pri'[il~ge

(2004)

9 A.D.3d.S86, 5$8,

;J,9st whep · dos;urnen:ts were carbon

t~i~d ; P?rtyf;, ~~~::.~lso . ~nfra

copied to a

Defendant claims the

~,4tor::n,~y ;.client

irv.

·.'i

:pr:ivilege . ~ppLie.s to ..

::;¥·;,; ;__ i~·
~
;r ,..
-~.'~'
and 5, the Ci•ti:t<1?.~%~Y~~cJ.i.t£EIJt :q.g:e!;l.?, ,:priyiJ,eg_e,' applies to
'<

groups l

779 N.Y.S.2d

• ;·..

'. ..

.;.

·.'.'./

... '.;_rt •

....

groups 2 through 4; and the,,.:toqf!W,)b)1<· ~n,.t~~.es)I•;P_~ i;yq_~He ,9pplies to

~ ..

, . DE;;~ er:dan ~ ~·hc;ts f.:,~1?~B~.e? .:,:.~~~ ~p J?8.t~.9t, ~ QJ} , 8; ·. p~ iyi ~e9¢ , for
communications
with.·". ;,New, ...':i:'o.rk. -co.u nsel
Jaffe '.and'.'i'. London
solici
toL
... · :;·, .;'
I"'.<:'.':.· ·
·.;•::._.,
' ; :·/,''.J.
.:·. .
::-•:{,Y~-~:;;.:

Barde11.

f'1'JJ~:':::>

~:{_:j.,_~.:

O~f e.nda,nt . c;loes . ,no_t,. pi~J21f,te

Jaffe are, governe<J; by_ th~

. pr~v. He9e

~:,•,;"• "· _;·::'.·.

that :th,e

•".i·•

COJllffiunicat_;io n~

..

:·

t

witl} .

law 9£ NE!"t York State.

Def.' s Supp . . Mem . .of ,L,(;l\'f . . iD . Resp. to fl.' s Mo.t. to Compel
.

,

.

Production of
ECF No.

,

~

-. ·- '-• ., ·~

•'.

·j!. ;-1

... . ..

D9c.umel)t~ , .. ~pb.ji;;c.t .

.

to Improp_e r Claim of . Privilege,

46 1 at . 3 ("Def.' ,s . S?P,P· Opp."); see also Fed. R. Civ. P.

50 1; Alli .e d IrishBanks:y. , BankofArn., N.A., 240 F.R.D. 96, 102
(S.D.N .Y . 2007)

("Because this Court's subject matter

jurisdiction is based upon diver si ty . . . state law provides
the r ule of decision concerning the c laim of at t orney-cli ent

6

_______________________________________
........

_.

privilege."). However, Defendant submits that a choice of law
issue arises with respect to her communications with Barden. Id.
at

3~5.

Defendant has not specified whether she seeks to withhold
documents containing communications with
Bri ti.Sh

l~gal-advice

or

Ba 'rd~n

subject to the
··•

litigation , pri Vile·g $s.:. Rather;,

Defendaht":r'. s privilege log 'lists the "attorney"-client prfV:;i,.lege'f
with respciC't t:o the , B·a rden commurilcati9hs - i:i.nd h]'.'oa(;lly... asseri;s'.

that all privileges asserted are "pursuant to· Br. itish liaWT
Colorado law and NY law.

11

Privilege Log at 1. Defendant argues

construed pursuant' to British law." Def.'s • Supp . Opp;

at '. 4~

I t is only in Defendant's in camera filing that Defendant

has provided any legal argument supporting an assertion of
protection under British privilege law.3

Defendant's claim is based on two suppositions: first, tha t
" [t Jhe UK litigation privilege protects communications to and

Defendant argued in s upp l emental opposition that "Ms . .Maxwell
has not had sufficient time to secure appropr iate affidavits,
d ocuments and legal opinions concern ing British law's attorneyclient privi l e ge s ," see king additional time to submit these
materials. Def.'s Supp. Op p. a t 4.
3

from~

cli~nt ;,and

h e r atftorney and . to a third party[.]" Deel. of

L, A. Menninger: in :' ;Supp,. . D.~f.
Deel.")

<JI

' .S,

I,n" Camera Submissions ("Menninger

24 (emphasis in original). Second, that the scope of

privilege is wider tnan explicit legal advice provided in the
context ._qf

lu ~'.i.<g4t:io,n,.;.

encqmpassing .c;ornrnunications related to

"actual;; o·f: : i:;qn t;,~~~f:i'lt~d ;Jlt!i.f,t ;i.gatrion./ ', ;:I<;l, < temphasis in origiIJa.J,):..
Defendant ,s,uP,P,q~t .s. J:q.~ s:.e.;,·::a';r:g .!Jmepts :,with'. ci>tC1tion to, <Be.label ,v; .;:
Air:, d;ri~·~q:id i~~s:,8J.;;:.~:D/•;-0 ·f';I~, ~- L9'.J'.'d,:~:r'.a y,l ;q ,t: .aI).d ,:- ;:i, t::~ p,rog_eny : Trrre:~

· · ·.·,

Riy_e :r:s r1 DC:: v.::.f-JB~.f1;)<_ t qf~i.Ehg·}.aJ1d,j,. tpi:scJ;_q5q,i:$·l i.'~;<No' ~ ' A)-, _ [20_0:5 J , .1 . ~· . q .
610 and :!:· (No·~:·J:?l0::l itk'f:2:.0.,0Hd:OJ{}!L ;>~'8 .c;,'·i

Lo:tq,/I'q:Y%9,~;s ;;; : ,9p,;i.n)l;pn , ·.tn

n,. ,, . . ,,

..

;B.e;labw ;;,explioitly · addr~ss~ w

"wheU1e;r;'•: ;[tn<?~rfleg~,J.;.r.pr~ofess »ion~d.J

j

pr·iY.iJ.~ge .

·P

ex-tends ·Only .to

-.

communications seeking or conveying legal advice, or to all that
pass~ _s , b~.t;weeJl) .l'?oiil.:icitor;,, :<;iDO' clien-_t

ordinary

on;. matters within the ·

. busines~ ;;_ o£,,. a · s .olic:i,ctor." · BC1label,

Ch. 317, 321-332.

Lord Taylor discusses at 1-ength,; whether communications between a
solicitor and client are privileged if they do not con tain
explici.t

1~gal .- advice

1 • ultimately dec idi ng the scope of the

pr ivi lege i,s wider; rd, at 330 ("the test is whether the
communic a tion or other document was made confiden tially for the
purpose of legal advice."). However, Defendant ' s citation does
not su pp6rt the

statem ~nt

for which it is directly cited: t hat

waiver d oes no t apply to coinmu nications includi ng a thi rd -party
8

- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - ----·- · · · ·-· .,· ·

if for the purpose of contemplated litigation. Plaintiff, with
the aid of British counsel and without having seen Defendant's
British law argument, s6bmits an interpretation of British law
directly contradicting Defendant's. 4
• •

.~

·f

This precarious support provides an insufficient foundation
for the Court to apply foreign law to Defendant's claims. See

.. ..
~

/.

Tansey ·v. Cochlear ' ttd., No. ···13-"CV-4628 SJF ' SI·L , · 2014 WL .
4676588, at *'4 (E.';D; N.Y; · Sept. 18, 2014) ("the party relying on
foreign law has the ''l:forden of showing such law bars production '
of documents." (quoting: ;B'rigl:itEdge Techs-.·, !nc. v.
Searchmetrics; · GtnbH, '14-'cv-1009-WHO; 2014 WL 3~r65062 * 2
(N. D. Cal. Aug / 13/ 2014)

(internal quotation · marks omitted)) .

Moreover, at ~ea~t cirie New York court has fourid that
British

~rivilege

Aetna Cas.

&

iaw is "apparently similar" to New

York'~.

SuL Co. · v. Certain Underwriters at Lloyd's London,

4

"Wh ere the re is no attorney involved in the communication ... ,
ther e can be n o 'lega l advice' pr ivilege unde r English La w";
"(i]n absence of any express ob ligati on of confidentiality,
[Pla intiff] submits that privilege does not attach to
communications involving Ross Gow and th e lawyer."; "Und er
En g.lish Law, commun icati o ns between client and la wyer through an
age nt will be protected by l egal advice privilege, but thi s will
on ly app ly in sit uations wh ere the agent f un ct i ons as n o more
than a mere co nduit." Pl.'s Reply in Respon se to Def .'s Su pp .
Mem. of L. in Resp . to Pl.'s Mot. to Compel the Productio n of
Documents S ub ject to Improper Claim of Priv. at 4-6 (emphas i s
removed ) ("Pl.' s Reply ") .
9

176 t'lisc. 2_d

~05,

609, . ,676N.Y ., S.?d 727
.<19~Q i

Waugh v .. Eriti.sti J\ys ;, : BQ.,.,
A~tna

(Sup. ct. 1998)

(citirg

{\C_ .S?l [H. L.]), aff' d sub . nom ..

cc;i.s. : & Sur. _Cq_. , v; . . <:;er:tain ., Urn:ferwri ter.s . i'lt . Lloyd ,' s / 2?3·

A.D.2d 367,

692 N.Y.S.2d 384

(19~Q).

-/ L'hat .(!ourt found that both

do~trines ~require that legal advice be a ptedominate purpose of

''·

L.

The,.~nP ~-~. Y~:.l ~S].E'{~,911ci,:~Y~: ~:§-.:,-;li !;!(}er ef U~ ,·):ci\f '.,}?1?.~;3.l,)- ~ ~-s · tl:le . . ~-n -~J,Xf~ s
un,d er,. New,.Ybrk ~,laW.;F·.l'i'eql,Jir"iitg
(d: ) a <:.<;::ominunicaotion , between .'an r, .1
..
'J.;,··;:-, _'.·:,_
..
~~·~_.;-·

-~·-:·-"'\.:.~'.:-<.

·~.c:·

-~:(<~-,,.~¥·••~·

'.~.-~~_:···; !

, .• l

~~;_ ·::~ ••

'':-'

~:-<'

::~_ ... _

-~':.',

.:·

.

·-1._,.i_ ••

'--~

.

atJ:,pr.,11eY.;;. a,,n~d . 61Je~~:~:< J;i,4) .. W}1.,q~ j ;h. ~J1,e '.'·YPPJ:-~e ,..o:t, tli,13

represent a:tion ':/. S:~:.~tr!.: : Sc:ii¥t:f;~h;':_:);~~f:-~~·~r~ ;.3f:·.; P.~9:V;~~gj, ng ··. ~~~a.),. i ,actyi c;e-.

CorriEar~ . T;h:ree.. "'R·:i:·~er s~~pG..;;tn.~spJ.;R?~E-~Jt .,. {N,o .:A.'.> ,<;ilJ?:O OSJ.:;,.l /~·~,r:;, .- .6:1.Q
1t1ith.. ~,e :o.vle .,_.;y.• ,M,i;t~Jii:;i-:I;)!•,-.i .5. 8, . N;· Y\·}ci. : 3;6,8~ . 3,7.3, ,..448 ' ~ ~: E ;2 dJ 1_2:1 .,

i. ·

(1983). The policy purposes 6f privilege in both jurisdictions
also mi..r ~fn<gr:ie : aqp.t:l1e_;I:;,·.'·" Qori)p.::u::e , B~;Lab~l at .. 324. (" [TJ.he, basic
princ;ip},~ . j u,s,;t:;j fy;~ng, )e,g!]31

the public

pro;tes_q _i\?!}al priyilege arises .•<Grom

.in;t~re.st , .;re q:u_iTir,i_g_,ful.,l

::.:.

..

.

.

.

·-..

,.

. .. .. . .

'..: .. :

; . _,.

-: .;.

-~-

.fl.nd
· frank
exchange of
:
.

confidence between sol i citor and client to enable the latter to
receive necessaty · legal"' advice.''!) ·• with People · v. · Mitchell, 58
·'

-~

N.Y. 2d 368 , 373; 448 : N',E .2d 1.21 (1983)

("[C.P~L.R.

§

45'03's]

purpose is to· ensure· that one seeking legal advice will be able

As reasoned ~£1..~ra, the .predominate purpose of the
communicat.ions is the primary issue with respect to Defendant's
cla im t h at privilege applies to the communications with Barden.
5

10

to confide fully and freely in his attorney, secure in the
knowledge that his confidence will not later be revealed to the
public to his detriment -or .'his embarrassment") . Even the
purposes for which Defendant cites British law--to assert that
the scope of :privilege ·can (i) .-encompass communications to non·attorneys,

(.iik made outside of the context of pending
: .. ,.,T..

litigation--are directly addressed hy
~

Respectively,
--

-~

,:,.. .::·; ;.. ' .;·

~lements

.of .New York law.

. .• ,:-<''" '

(i) New York; s agency and common intere.s t

.0. . ~~:~~;, ,. .

,,

privileges extend the umbrella of attorney-client communications
;:.! -~{ .:. ~-~<~

·. ·;

;~ ~

;.

"

to third parties, and (ii) the analysis regarding the
j··

predominance of legal advice in the communications at issue and
Ambac Assur. Corp. v. Countrywide Home Loans,

Inc.6 both expand

the scope of privilege to protect certain content unrelated to
ongoing litigation. See infra

§

IV. Indeed, Defendant refers to

New York law citations to support her argument about the
:

;.·

protection provided "[p]ursuant to British legal authority."
Menninger Deel.

t 25 ("citing NY law for same principle."). A

choice of law analys is need not be reached where the law applied
is not outcome determinative. On Time Aviation,
Bombardie r Capital,

Inc.,

Inc. v.

354 F. App'x 448, 450 n.l

(2d Cir.

2 009).

6

1 2 4 A.D.3d 129, 998 N.Y.S.2d 32 9 (20 1 4) (holding l i tigati o n i s
n o t p e r se n e cessary for app l i c ation of th e c ommon int e r es t
privi.l e g e ).
11

Finallyi

app~ying ~ the v choice

of 1aW ' test tesults irr •

· .

applicati·on of . New · York -1 law~., .. J\s:t:--ha_s !ibeen heil:d in this district;

",,: f w) here, ,as · he.rei!:;:alTeged ,~pri vileg~d ·communications ·· took
pla~e in a for~ign country or involved foreign attorneys or
,; proc::eeding$,;'! t :hii.s G;9u.L1t~:nde:fers ; to 1 t ·he i>' l ,aw ;. of , the country :
that has the · "predoininant" or "the most direct and
corrip~d;iki,f:lg,tfii'itei;;eis,t;<:1~i~!i;Dn ;;: wbe tl;per"~An hose ·. cornmunications ri' shbuld

remain conUdentiaL Ur,ile§·s that foreign law is contrary to
vbe: ': 1puJ:~J::i c ~po:l'·;L¢,y,; i~d;t;:·' t::J1:is,,\.\iff.o:i:urit·i ;c~ \i; f.;.:.J

_..,"_"

,,

,,

Astra Aktie}:)olag .v·. Ail.dJ:"x dl?harm., ., Inc. / 208 ;F. R. o. 92, 98
)!'f. ,, ;.<'; dL ·L:!~;~r4~}:·~· h:if~~' ~'.h>;;j;!1 i{};. :.; ';.,·~:;1Y
, T' ; ...: , ,. ··· ..
(S~D.N,Y. 2oo;a; (quoting G9lcte.;n Trad~, S.r.L, v. Lee Apparel
;i~ :.t ~<.: ~>_/~;:0:~~~~~.'.i -~;(- =~fft.~~~ ~;: r:~~;;';~:~~-~:~~ ;~ <~~-.t~--~~

r~.t~ ~-- ·.

*4

-":

1

~

: o. N.Y.

Co., 143 !r, R.i'.L 514, 5.22
v. Barr Labs . ., In!'.;., Nc,L

.tr··. J ·.:,~:

92 CIV.

;,.

t~.

,·.

:

,. '~ • ·~

~

·-

~ .:~Lt:~:;~'.~·

:.:·:;.'

~. 'Ji t
Inc.

0381 CWK)t 1.994 WL 705331, at

·.r .~<:;~··:~~·;tr;;ti:r:~~~:r(:*+~:~·i~~~:fi~f-~t'li ;::-··itrdt:~~- .': ·r=1 :r

(S.D.N.Y. Dec.· 161

~~.< ~3;J} .,~ ~ :;;

1992); Bayer AG & f1iles,

r1· .•,

~994)).

~~€-.
::

.

.

The Court has previously held that New York has the
'. :i ·;1 '.;:_. _.,,.;!,•· :':
·. ,: ,:;·
... .. ,
predominate interest in this case. ~iuffre v. Maxwell, No. 15
,_:·

CIV. 7433

2016)

(RWS)~

2016 WL 831949, at *2 n.2 (S.D.N.Y. Feb. 29,

("Because New York has the most significant interest, New

York law applies.~) . The potential litigation for which
..

·~., '"":

·'· .{.: ;":0.. •. "t

·'

·'i .•.•

Defendant sought Barden's advice never came to fruition and no
·."?

.P:

'

·:..:::•.<

pending is s ues i n or relating to Britain have been pled. Thus,
any c onsequence resulting from a ruling on the confid e nt i a l ity
of the Barden commun i cations will sound only in New York, the
s itu s of th i s c ase and the location of the allegedly defamatory
s tat e me n t s a t is sue: New York therefore ha s the predominat e

12

interest .in whether these communications remain confidential.
The similarity be t weeh New
privileg~

~ork

and British attorney-client

demonstrates that no public polidy conflict

exi~ts.

Consequently, New York law applies to all of Plaintiff's
privilege

~laims.

;

-.

IV.

Applicable

.

.

.~

~

Sti:l.ndali(:t
.1 :: .

attorney~client

The purpose of the

privil ege is to

facilitate and safeguard the provision of legal advice; "to
•... ,.,_,.,,.
.. ,_;;,

..

~

:: ,.,.,..•

~-

'='··

ensure that one seeking legal advice will be able to confide
:r.

.._:;

-~

·:

,:•;.·.

;. ~

.

fully and freely in his attorney.u Mitchell, 58 N.Y.2d at 373.
New York law provides:
:'!.

Unless the client waives the privilege, an attorney or his
or her employee, or any pe~son who obtains without the
knowledge of the client evidence of a confidential
corrununication ma.d e · between th.e attorney or his . or her
employee and the client in the course of professional
employment, shal1 .· not . disclose r or be allowed to disclose
such communication, nor shall the client be compelled t o
disclose such communication, in any action(.]

N.Y.C.P.L.R. § 4503(a) (1).

The privilege only appli es to attorney-client
communications "primarily or predominately of a l ega l
ch aracter."

Hossi v. Blue Cross

&

13

Blue Shi.el.?..._C?l._..S:;r ~_<: ter N ...1_:_,

73 N, Y . .2d 588, 594 1 542

: N :~Y.$, ,.2d

508" 540 N.E.2d 703

(1989));

are protect;e,d r Ic:U "The : cri-tica.J.,; ...ingui.r y i-s .whether,, ,v;:i:e....,,ing ; the
lawyer's communication in its full content and .c.ontex,t, '.i ,t wqs

:· ·

l>

made in order t6 tend~i legal advice or setvites to the client."
.

.

Id . (quoting :?eect..rurn $y$, I.nJ'.l C(>rp, . v~ C,hem, qBank, 78 N. Y.2d
.-· - ··
.~~~tJf E~?i:f~:~;~ S..

371, 379, 575 N.Y.S.2d 8'09:, 5'81 N.• E.2d 105·5
..·:~i,

:2:=. :·;·

:ti.~i·~{~ ·i

(199·J,: )).

...

party during communication or

The

·:.

·~·

1185 (1989). There exiiti a:n ekception, re{erred to as the

agency · pri vi'lege ,< w h'ert· Hi h·e·;~;thi td::.party faci ltt a te$ "the rendering
'.':·

=•,:

·:·.

7

··~,,;

of legal·: a dvice·;· :sucb•· a·s i co:rrtmufricat i0nsnn2fde, by the client to
. ;,; .. #' •

the· attorney's emp1oyees, i through "an ·, interpreter, or , to

1~ one

serving as an agent : of·, e j.tMe:.t · tbe· a tt or.ney ·or .c lient ·. " :Id . .:

Si milarly, the common interest privil ege extends the

..

l'i

attor ney-client privileg e to "protect the confidentiality of
communications passing fr om one party to the at t orney for
another party where a j oint defens e ef f o rt or strategy has been
d e cide d upon and undert a ke n by the par t ies and thei r respe c tive
14

counsel." United States v. Schwi1TUT1er, 892 F.2d 237, 243 (2d Cir.
1989). To show the corrunon interest privilege applies, the party

claiming its protection must show the co1TUT1unication was made in
the course of the ongoing common enterprise with the intention
of furthering that enterprise. Id .. A limited common purpose
necessitating disblosure ·is sufficient, and

total ' identity of

~a

interest '. among -the C:participants is not requir~d under ''J'leW ; Yo.z;-k
law. " "GUS Consulting ·. GMEH
539, 542; · 858

N.Y.S ~ 2d

v. · C::hadbourne · & ''Parke . LLP,

20 Misc: .·-3d

591; · 593 (Sup. Ct;: 2008).
;"!···

Despite · their shor-thi:i"nd names, , neither th.e agenc;y privilege

may only exist to pardon the presumptive

w~'fver

that would

result from disclosure of otherwise privileged attorney-client
communications to a third party when that third-party is
fLt 'l ··

t

~:·

•·

.

included under the umbrella of the agency or

. "

'··

comrnon-interes~

doctrines. See U.S. Bank Nat. Ass'n v. APP Int'l Fin. Co., 33
A.D.3d 430, 431, 823 N. Y.S.2d 361, 363 (2006)

("Before a

communication can be protected under the co1TUT1on interest rule,
the communication must satisfy the requirements of the attorneyclient privilege."); Don v. Singer, 19 Misc. 3d 1139 (A), 866
N.Y. S . 2d 91

(Sup. Ct. 2008) ("The attorney-client privilege may

extend to th e agent of a client wh e re the communications are

15

intended to facilitate < the p;rovision of

lega~

services to the

client." . (citations , qnql ir.rt;.ernal quotation ma.rks omitted)) .
.

i

.

.

.

. The party assertJ:J1 9 •;p:rotect.:i;Q.n peFrs · the burden o{ p;rov4,ng

·+ 1'l • ,'{ ,2 9 cat ; 84. b ,;54·9 ,,;N .; § 1'\'?,d .;;it / Ll $.'Y:c•(1q i t .?,t:h:90l;! V9ffii.tJ;eq);
v ':: •;;Zi?liU~YeV;;L~;~O ~;:~ (J1.,:i:t9'Y ±4~·l-r•

" Eg;i,a~Ciryan

1·;?8 ;~ W.~ Q.:.N. (~ ;~g ~ O ~)J. ~ }~ $uro;h ; shO\,'l~ngs

.

.

·· ffi,µs t:;.;.Q ~·t b"?se<;i:_:'.9l1•., f,~!1Ul~t~;2.Q®:;~. ~~¥:~/4~:2£~:L:., ~~}:!·~f.~¥f;±!J;·,~p.~9!)'.:J:i3.f!t~glavi-ts'
. depos i ti.on test:i,;rtjQ!P:,y/;/:g l.ft±.o~~<?!.'.da~m ~ssj;~~e:h ~v i'.dence
v~

von Bulow by Auersperg

von

B~~6w,

:cTg V' (ci,t:i.ng ·

811 F.2d 136, 147 (2d

· ·i.~i i:;-•..:: ).·:1.;.···1.<?.e l:~~t i·t'.'.¢l~n j;•e..91, ·ti~~::ig~',P ·•·;r1;;'.L;Ehl;~Y .t:HJ;7f";$i•' <;;,p;; ... ~:~:fNNt1 :~9·5.• ·r,'.~ :·:Eld ; .2d · ·
.

.

4 98~ A i .9 8})r;: t:.Bpwne .,;Q~~ ;..;N•:r¥.:l+;.@~~,,r,.r·Irtc;, ;.,, N;_;, , X\m~ai~.~ ,:: co;rp.' ~ '', 1{~0,, __ F ~-·J3. '0 ;;' .: :
4 65 I

47;2::, ( s .D~. N. Y: • .i\iJ,\Q. ~~8 H~ ·.T ;:;·
• ..

•

. t :·· ...~..':"''

.'

·•.;

v,
{

:: ,

.. :~ ·;':-· ,;

.

in Part
;.._.

=~:

';

Consistent with the

"' '

afore~entioned
·..•. .

l

standards, to survive
•:;

..

the instant motion to compel, Defendant must es tab l ish (1) an
;

-:

attorney-client relationship ex i sted ,

(2) the withheld documents

contain a communication mad e within the context of that
relationsh i p,

(3) for . the purpose of obta ining l e gal advic e , a nd

(4) the intend e d confident iality of that communication, and (5)

16

.... ··
:;-

maintenance of confid e ntial ity via a lack of waiver or an
exception to waiver such as extension via the common interest
privilege or the agency privilege. See
Am.

~'Safeco

Ins. Co. of

v. M.E.S., Inc., 289 F.R.D. 41, 46 (-E";D.N ..Y. ,201,i,)

New York law)

(applying

(citing Abu Dhabi Commercial Bank v. Morgan

Stanley, 08 CV 7508 (SAS), 2011 WL 47'16334-; .a t *2 (S.D.N ·. ·Y. Oct.
3; 2011)) .

.. J::

'I

~

i'·

'/'

"·,

·~

•. t

1..

·,conununications with Jaffe Are!

P.r:tvile~ed

,,.

,

',~··

·"An attorney-client relationship is .r established where there
is an explicit undertaking to perform a specific task/ ' .·• ' ·
Pellegrino v. Oppenheimer &Co., 49

A ~ D.3d

94, 99;; 8$i· N.Y.S.2d

19 (2008). oe .fendant has sworn that she ' hired Jaffe in· 2009 to
represent her in connection with a deposition. Maxwell Deel: 1
9. Though Defendant ha s failed to s pecify the · end-date · of
Jaffe's representationj the in came ra submissions demonstrate
that these communications were made within the context of an
ongoing attorney-client relationship for the purpose of
providing legal advice re l ated to t he specific task for which
Defendant hi red Jaffe . Def e nd a nt i nt ended that the
communications remain confident i al. Maxwell Deel. '1l 1 2-13. The
communications themselves were so l e ly b e tween attorney and

17

-----------------------------------~--~·--- •>-•········--···

client, :.·demons.tra ting la.ck of waiver. Accordingly, Defendant's
sl..ibrni ssions

.;'

. •2 .,.,,

· lH000,~19

.are privileged .

G,Qtim\Unicati6ns with .Gow Alone Must Be Produceq.

so1el:'y betwE?en Gow .and. Defendant regarding release of a . p\i:J:>Iic;

r.e1:at.ton.s
.,

.

stat.e,inent in .response to inquiries · from journalists

,;

·.

.

De~efida~t ·provides no argument relevant to the application of

,

· ····p)}.&,;r;t· h!:;!'t;J~::i:::tf o•s, em~'.ll~~"~ r;i.evo;~~d • •9£ ,•·any ' at to rn.ey .;, Cl i:eI1t· ·commu n .t'C"a.t.ibn ·;· ·· ·

The
only ID.eri.Lion->o'r
·' 0enteAt''
of a legal
ch$•ra.c ·ter
refers ·
.
·
:
.
.
.
;.

.·'

:· ..

a\·i~i;·tH1:g+~ c(?ntenv from Barden,

tE:> ...

indicating . that- a·r1y communic9ti9n:·,

w.i:.:t;i )"i .Ba :~den : was · ;tor; the:'pu:tpose of facilitating .. Gowr-. $ public
re11:ati6n~

efafiort.s. Regardless, without an attorney-client•

totrununi'catd!Ont, to < facilitate., ,it cannot bi:! said that Gow' '. s
pre:set'ta:e-'' and ,.. i:nput .· was ".necessary to somehow clarify or improve.
comprehension rof Defendant communications .• wit h counsel, as the ·
standard reguires. ; See Egiaza r yan.1 29 0 F.R.D. at 431..1 As such ,

., Defendant argues Egia zarz-9_!2 doe s not apply. Def.' s Supp. Opp.
at 9 .. Defendant distinguishes th at case as involving a public
relaiions firm , wh ere thi s case involves ~ public relatio n s
"agent." Id. As r easo ned inf.i::'.'.! § V(S), the Court does not r ely on
Eg~azaryan for the principl e that a public r e l atio n s firm (or
agent or spec i alis t) ca nn o t be deemed an agent for purpo s es o f
privilege protection.
18
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,

___

.

Defendant has not met her burden of demonstrating that the
communications fall -beneath the umbrella of attorney-client
privilege and cannot be rehabilitated by the extension provided
by the agency privilege. Defendant must produce the emails in
#1020-26.

3.

Communications with Gow and Basham Must :ae :P;:-od~ced '

Tliese emails, ' documents #1027-28, are between Defendant and
Gow, with ·s~sham CC' d. Basham was therefore a th:i.'rd-party privy
to these corrunuhicatd:ons between Defendant ·and · Gow > Defendant hCIS
not :identified · Basham.· Therefore, Defendant has failed to
:establish an attorney'" client .relationship, an attorney-client
communication of a predominately legal character, and lack of
waiver. Accordingly, documents #1027-28 are not privileged and
Defendant must produce these emails.

4.

Comrriunications · with Barden Alone Are Privileged

Defendant submits in h er supp l ementa l

reply and in camera

submissions that these communications, ftl045-51,

are non-

responsiv e as they c ontain o nly communica tions betw ee n Defendant
and Barden and "(n]o other party parti c ipated in t his email

19

·~,

correspondence.

0
•

Menninger . Deel.. 'lI 11; Supp. Reply at 5 n. 2 :·

i:H

1<

Documents .:·#1,045-:4 6 . conta.iri ·c,ommunications · b'e tween Defendant., and
B.i',\)7.den:;: · rowe.YeX., .. .documents ;·#.-l04 7-:51· include Gow (and i COntain

inf;r~,

§ · V ( 5),

as these documents are responsive to Plaintiff'· s

Document Request No. 17.a Defendant's representations of t)1is
batch

·b f

comrounicatiohs being unclear, the Court address.e s their

'

'

· · · •,. , a:t;,t<D¥B e,y;;:''.'.'·· r+ :~,,,·+f~p.'1it'1 mapy;:;cy.e~~r:$·;:;;i n ·conne;q t·i •on . \'J,'i:th:.· potent''i ail ~

the;;,e

m?tte+s L and:~ Ba;r<;ien ·:. con;t inue~»·· to,, repres~ilt

j• ii ..

- ~:~·

., '· •'

•t•

her" Mc;i){wel:l · '

DeoJ;. %1ij6 ? ~Defendar,it $Ubmit·S .that ·Barden issued ,a · cease and

"Plaintiff's Document Request No. 17: Al l documents relating to
communications with [Defendant] and Ross Gow from 2005-Present."
Mccawley,, Qecl, iri $.l )PP ,• ...,CorsglidaJ:ed . R~ply. ir,i ,$upp . < Mot. to
Compel P~od~ctlon of 'Dbcs '. '' Subject to Impr ope~ ' bi:)'jections an d
Improper Claim of Priv., ECF No. 44, Ex. 2, at 9.
9 Defendant has not provided a contract or repr esen tat ion
agree~ent to substantiate t~e dates of the relationship, though
she ~ l ieges on~ ~xfsis: · ~enriing~r Deel. 'lI 17. Likewise, no
material substantiates Barden's role other th~n a l argely blank
print-out from th~ Devonshii~s Solicitors w~bsite. Maxwell
Deel., Ex. 0. This print-out does not contain Barden's le gal
ed~cation, prof~ssional accreditation, or any other explicit
indication that he was qualified counsel at the time of the
communications other than the implicit logical assumption t ha t
8

20

0"': .... ...... M, ••'•'
~,

---------------------------------------.- ---.-

·-·

desist to British press, though no litigation ever materialized.
Maxwell Deel.

'JI

5. Defendant's sworn affidavit, coupled with the

content of the communications (including a comment by Barden
referring to having been retained by Defendant) are sufficient
~:°

e.stablish Barden undertook the specific task for which ·

Defep¢(il)t, has

al;t.~gfi!<) s~.e

Pellegrinp, 4 9 A.
these

qi_ateri.~ls

q>ritext of.

tha~

communic~~ions

D;~ ~c:l

..qt

hired him in sworn affidavit. See ..
99... It is siz:nilarl,y e~. tabJ,ished by ..

that . t~,ese communications were z:nade in the
rel?-t~On$hip.

Defendant's affidavit swears t;.he '

we,:i;e irrt::e11?:ed to be confidentia;t . Maxwell Deel . . 'JI
(

'f

. ,{._.

Defendant has sworn that all . of he.i;- conununications with
,:

i

. Barden ,were fqr the purpose of seek i ng legal

advi~e.

Howevei::,

the content of the communicatiof)S addresses matters not .legal on
their face (specifically, a press statement). See id. Not all
comrpunicat,ions be,t:.. w ~e n an attorney ,and cl.ient

- ~_r.e .

privileged,

and "one who seeks out an attorney f or business or personal
advice may not asse.rt a privil ege as to those communications."
Matter of Bek ins Record Storage Co. , Inc ., 62 N.Y.2d 324, 329,
465 N. E.2d 345 (1984). Mor eove r , eve n if inherently related t o
ongoing litig at ion, "fc]as e law makes clear that a media

ha ving been called a "hard nosed litigator," he must have b een
qualifi ed to practice law at some point in time .
21

campaigrf' .i's ' not a l'itigabon 'strategy . " g_g}azaryan, 290 , F.R.6.'.

.· .

:_.i~.

N9H/i th~rta n&:i.:rl.~~ , the;; char.:t must · cons ider the cofumudi:c afiolis

ih the d;r " :fuirs· 2o ht~~t ·. '. Ros!s:i1 73 ' N: Y·. 2d

at

594 '. :_Aion-e; ' 'it \.1bu'i'd

:be d&::J;;~:i.~~·]/fd'Ft6 1 ~i~ein :t·&Bffitnµfrid~rt f6frs : lh~ f · pre1ctbtnirtat'e"ly ·~!:t{tj:ctte:'!31 ~:' a

pp¢s'~ '-~s't~tl:~rtt~h-~ j, ~,~ i~g$ i .?·,~ ctttic~ . ' Nev~lfth~1'e'ks,; ;· Defknctifrtk'.i.'s '
'

.

- !

..

·""

ass~r~·~6:n·•tt,bge 11;~-· e·~~'~:s ~:;~~·~· t~nl~HY 'l$'" a·:· fi~E~s~\:r£} pttiit:ui-~.~<t·

t-8•nt"'

iiffg ~t~~rrr~,, - Ad~if· :. ~~#Fr:4ir';: 2onllrieht · ia~.~ ·"· i:5t ,. the··· u f<~J,~ 6han9'~')5u tFrr~Ji

~·cont:'~:i t I~_s.e~.f'Me,nAxti~@· ~ <'6~2t. ~ ·'2b :' cori'$Td@£.ing ' 't': h<'{' 1e~~fi ·2 '": 1 :::i<'::">~:i

b(9'cie$siE'
Y'.~·\SI'if 'p~~ss~ statem~iit 111
.
::·: .
.

the

context: 6>f the Tegali~~t~ ··

.

'

'

for wM cll _Defendant s·oU.q ht Bardeh's advice; the coriunuriication
wi tnc~:M·~JaI&ri i·i'~ :;'~.t~·a:orltfn ~t·;¥1;, · tot ""tn~ pur'p6·§~s :

or prb\ti8ltr9· lega1

serviie:·ei·~r(s·:~o~f'erid'~·At ~h~t$' ~th-~~rE"i:fote ~met . het bu.t'den ' of e~tJh!ti.shfrlg

•• ' ,. -1

'·

.~ .... .

, tietenctaht· claims the protecfiori of
ag'en 'c y

See'

Pri Vi ·l~ge Ldg.

1047-51

10

privil-cges · apply

(as set

to

t11e 'attO':rney-Cli'e nt

ai1d

communications with Barden and Go w.'

These cominunications include documents # 104 4,

fort h above) , 1052-58,10 and 1088-90 . Defendant's

Two ch.ains in thi s series,
forwarded in their entirety

# 1052-SS and # 1055-5 , appear to be
The messages to

22

privilege log does not list #1063-64 as a communication between
Defendant, Barden, and Gow, · but the chain nonetheless does
include a message between this group, and it is analyzed
acco·.rdin'gly .

.

~

:. •.

- ...

Defendant argues "Gow is the ag·e nt for

rrt~y

apply to ' cort\municatioris between an:

Ms.

Maxwell,'' thus

agent "; and~- tht!

client' 's ••

dounsel:. . ;;Def.'s. Supp. " Opp' at 8. The test dividing' agency (and
thus . pt'.:i.v,i1.eg.e ,; p1L'Otection): . anci' ·l 'a ck thereof (and thUS WaiVer) is
the : neces•sicti y of" the :third,,.part:y -·i ri,· facilitatiRg• the · ·
confi·dential> cornfuunicati·ons "between counsel arid'' client •~
v. Locker, 14 Misc. 2d 252, 256, 178 N; Y .S •2d «9111

·· ·
1

·~ Mil~ski

916 (Sup : •i;ct.

1958); accord Don, 866 N.Y.S.2d 91; Egiazaryan, 290 F.R.D. at
431.

Defe:~d'~nt' s · citations w.i t h respect to this issue are

...,

inappos,ite, · ref~rring to a9ents who more explicitly facilitated
attorn~y-cllent · C:ommGnication . 12 Defendant's most relevant

will .be addressed infra §V(6). The messages contained
between Defendant, Barden, and Gow are addressed in this
section.
11 The titie · "agent" is not determihative of wh e ther Defendant's
privilege assertion survives t he applicable test.
12 F'or example, Hendrick v. A':' i~ __Bent -~~~_£_~.,
I nc . . involved
a quadriplegic plaintiff who has been invol ved in a
"catastrophi c " car accide nt rendering him unable to seek l egal
23

- --------------------_,-~,-,,-,---·--·-"·--··

;".

citatiorhis,, t,Q .; In :,re _Grctnd :-· Jury Subpoenas, .265 F . . Supp. ,. 2d 321,
( S. D;;: N ;,Y.

:~- 2- 00:3- Yr -:•'!"hich

; directJ:y i3ddressed the roole .. of public
":··.'.:·

(1) confidential cornmunications (2) between lawyers ~~- and : ..
ptiblic relations consultants (3) hired by the lawyers to
_assist them in dealing with the media in cases such as this
( 4) t:hc;r.t are . mad"e for the purpose of giving or receiving
1J'L!
a'.d,v;.i!'.~e:j• (•§~ ,d•:J:Lte.c •t;·ec;i';Cl;j;,;,1han'ci'li11g ,th~ G'l"i~pt' s ':•t1e·gal •Jproblems
ar~ - ~rotect~d ~y~he attothey-Client privil~ge.
_s0 ·;,I~q:;Ji:t1;£ti~~$~'.?·J.~.:;;l~'12i,;l},a.:-s.:;;:):l,o;t::;~bE";!:~rH 'al;ilieg.ed -_ith ,atrf£'arden•·~;hj,: r.ed '.:(fo\\f• :''.· '.Dn 1;

• fa"'bfa1:i•~D~¥.~r1aa.nt~T$F~'.<l·:rr~.i:t:hat

she:··h:ire.d :; Go.w,;·a!n:c:h.-Bax.de ri

- ~ll}~a·:~,a,p~q»-~»¥k• .i.~M.a~}l.eld.,; 1Pec.•1.1:'i' - '.ll.-·:6 . •i.Thes~"-fa·~,µ•$, - a,r·eu::s:i'·gnifd:caFi~b
i-1:;p;9f;t· c:i. ·s~1'0:~~~h'rl:'g-1~13t,e} t'.Q~;,pow f. :s :if'el.P-t.'i:-onsh,i:p: ;t :o" ;o.e-. fenda:n_t'.';~::but " ,,,ff• _

--- --- ---,: ·P§S:~use '.:.eri'eMf' su;§J,9:e:s.lt;$~"JJi:ia.:tff ~c>:w''J:i:,' nepe's .s'i:tY _;±rif t~he ·-iiP~aiil'.-&s_&on :~<li~~
A!~$~~~;±1 ki·9y_;i:ee,r w·\3 s'ii'•-:D ot~-m~t·~;:-.i a<bd~ oFw h ether Jih:ef_tw asiid n cluded-:4'iiri\fo,;'; :;,

·.. .!" ~;

;. '·:

.i

''.,_i

counsel both physically and emotionally. 944 F. Supp. 1871 189
(W.b.N.Y. 199~). M~leski v. Locker involved interpretation to
surrnoup.\: ,., a ,,. )-a ngu a.ge _.parrie~ ., :j.4 f1isc:;. 2tj. at 2~5~ · 1
N_'.Y, S. 2d at
915-6; "in First A.m .' coimn~~cial B~ ncorp, - I nc. :;;. . - saat'chi &.
: ~?~L:m? t,;·, ~~c.,,,_ y rdj, k ~j n , th ~ : ~nstan,t (:(3_,s e,_, ai;i. expJusiv~
agency ~gree~ent b~tw~en the Defendant company and third party
was prov;i_.9,~ci,, to ..:the co ur:~. and upon whi ch _th e ,cou rt . relied,_ Stroh
v. Geher'a1 'Motor s CorJi:: 'inv~lv e d a tragic ul1derlying car -- accident wherein the 76-year old Plaintiff had lost control of
h e r vehicle driven into a park. Stroh v .__ <;>en . Motors Co~:. , 213
A.D ~Zd ! 267, 623 N.Y.S.2ct 873 (1 995 ) . That court, "presented with
an aged .. woman required to recall, and perhaps relive ; -wha t was
probably th e most traumatic experience of her life," held the presence ; of Plaintiff's daughter, wh o had selected Plaintiff's
counsel and driven her to . the law office , was .necessary to
facilitate Plaintiff's communications with co uns el; Id. at 874-

r8

§eil,;S0f

5.
24

·-

'

.•....: -~

Defendant ha s fail e d to positive ly est ab l ish t ha t Gow was
necessary to implementing Barden's leg a l a dvi ce . Defendant
repeatedly te fer s to Gow -as an agent and r e fe re nces that Gow
provided i nformation to Barden at Def e nda nt' s requ e s ts "so as t o
further .Mr. •Bar den' s ability to give appropriate legal advice."
T>efendant-, ·• ·'cts cited ;;i·bove, · rel i es on fair-comme n t law ,to ·prov·e

s

Supp ;

'Opp : -at 9,•. ' -Howe-Ver'/ '· at best,· ·this establishes only that

Gow'~-

GJ:>'tJ·': s.'n.~ c essi t;: r. in''

the t e1ationship with Barden. Def.'

,,±fiput- and presence'.; potent ially added · value to Barden; s legal ,,

'''adv:i ce. -· "-[Tlf Jiie ne·ce:Ss-ity elerneht means more than j ust useful - and
convenient but requires the involvement be indispensable · or '•'
serve some speciialized purpose in facilitating attorney
communications.-" Don ; 866

N ; Y ~ S.2d ·: 91

cli~ nt

(citing·'Nat':l Educ.

Training , Grp.r Inc. v. -Skillsoft ; Corp., 1999 WL

378337 ~

*4

(S.D , N.Y. 199 9 )").

The structure o f fair comme nt l aw may r e qui t e counsel t o
engage i n -publ ic r e la t ions matters by p r oviding a comment to
press, but i t ·ctoes no t f oll ow th at c o un se l i s unabl e to
c ommunicat e with h is c li e nt on that i ssue wit ho ut a pub li c
relat i on s s p ec i a l ist . Advi ce o n th e legal impl icat ions o f
i s suing a s tat e men t or i ts content is no t predica t ed on p ublic
relat i ons i mplications. Li kewise , it ha s not been estab l is h ed
tha t th e Defe nda n t was incapable of unde r s t andi ng counse l' s
25

adv ice on;,that :.$qQ,j ec:t wit:.hout ,t he intex:ven.tion of . a ,"media

agent;lr , 9r1, that Gow .was tra,nsl;at;;i,ng ,i.nforrnation between Barden·r

·is·s .ued .. the: ?$J:qtei:nent,d'liaf:ted by. Bard.en or signed· a coht-r act with
' Defe.ndant.',·: ~peak,s 1,to ::J;i •i-:s.:::r~·nt;,ima.te;

·invq;l,vemene, but not :·to; ·:h;i::s ' ,,.,

ne.G~:§,~i.• t;y ..•,.1?dw..:J rb~:io.e?·:t·h~ ;third :p .a;.:p;t y? s ,-pre.S.encer is m.ere:lyv" use:hll
bu,t :Jt~ot ,:flee:~}>;§ aJ::Yi:;,.:~tb:.e ·-~Pr!iy i:J.J~g e P i i,$ .. :l os;t . f~: '. ,J\J:h~ ed1. ;;(.µ:d;°o? Q<JBarrk$11'.,

- ~ .;;L·~1.$-;.}f' '.':~~O Ri Ff, ;B:"<J:) ~Ji:;'¢:t•i:~-0.: ~ ,,"(0;itat::ion ...a.n:cl~ interna:J.;-.:,quota~tion . tn~W:ks
omi,t.;~~-<tl,!) ·A· ~~~.:f~enl'fiifrt,;· hi~$ !ffti9t],,.rr\et,•s'- h!'!t : :Olii¢let1~,,:t o,~:e,s.t'abJti sh~ -hai:r:.:1910:w

.~;;.,wfisl~,p'~!;;e:.?Sacifj'.\· t,o;L:faci·;Jfi::4atf¢:k1~:Me ;J,xeJ;·a.:t:iopsf,).;ip:""with 1·B~·roen., :1 as.:,,the

Siw:
iti'iL~riY:t
t.J!>e~endant
hasL fa:i:led ,•.to ,·estab.+ish : tha1J:;;·the>
-- -,.c··-' -•")t.
....... -;.- ...... ·- ' :····- ,,,-.....
-·
•;.•• _~

ultim~te pr6vi~ion

of legal advic~. Throughout th~ ~~;

~ ~

·r-·:

·

corrimunic.a tions, Gow is involved for public relations matters.

Like -sevenal 'Other
exchanges involving Gow, this line of emails was prompted by an

inqtiiry from

B"

reporter.
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,;rhese are not
the necessary elements or evidence of facilitating legal advice
between client and counsel.

To be sure, some legal advice is included in the
communications bet""'.een 1Barden, Defendant, and- Gow. However;.. as
the quotes above demonstrate, ,both Barden :a.nc,:i Gow ·provide ,c
Defendant with what amounts to public relations, not l~gai,

:!

:I

advice. It is something between bus:i<ness: and .personal · advice,

·; i

.I
'l

neither of which are privileged even when coming from counsel.

I
I

i

Matter ·of : B ekins., 6.2 cN·.Y .,:Zd 324 ,·,.Furthermore; the protec t ion of

I
i

privi1ege is · presumpt~vely. ,narrow, not -broad. In re Sha-r :gel, , }42

I

F.2d 61,.: 62 (2d Cir. 1984) '("S·ince the privilege prevents ,
discJo,s ure of .relevant . -evidence .and thus impedes. the quest for
truth, ... it must be· strictly confined within the narrowest
possible limits consistent with the logic of its principle."
(citation and -internal quotation marks omitted)). Accordingly,
where Gow's necessity has not been established, , Defendant cannot
include the entire field of public rela t ions matters into the
realm of legal advice by virtue of a law that implicates press
coverage.

It has not been es tablish ed that Gow's input on public
relat ion s matters was necessary for Barden to conununica te w.i t h
27

'

___

__ , _ ,,, __ ......_, __.

.

, ,,,_,

__ ___- -._

....,,,,_,, ,

----

Defendant orx :provi:de '.· legal ' advice, or that the prima]'.'y . purpose
advice~

of these ··; coriuntinications ·--· wa$ the provision of legal

Consequsntly, Defendant has failed to demonstrate ' the

element~

necessary to sti$tain the protection of privilege with respect to
the comrnun icat fdns1'iW;itih t: $c;irden·~ana ·<'.Gow ..:fai. do·cuments (. # 104 4 ~· 104 7-

::-t ...·~: -~;

,_

.

·,,

. . . . .. ,

.

·. pfii~i,9J0~g~,f~i?,p.il,~i.E£~ · to1i~pmfuU:n1itca,t:ii.0n~s.~wi"8h' -~speci1'.1fica'Jf1.:y ':~
encompa:s·si'ngr dooumen'.t:::fr :;#:•1 02·9'; ~1'06S}:: 58; iclil'd 10'5:9'- BJ·_i Th'e se" ·:x

<;,[)

;

,.·11:.:,

w

;

'(;,

'· Th e coinmuni'c ation$ 'in i each of these chains include messages
between Defendant, Barden, a nd Go w that were ultimat e ly
forwarded t o - As reason ed above, attorney -- client
p rivilege does riot apply to the und erlyi ng emails between
De fendant,

Barderi, and Gow. Accordin g ly, they can n o t be

28

'

..

-is

rehabilitated by the corrunon interest privilege. Thus, this field
of documents and the common interest claim with

narrowed to the conununications w i t h - f o u n d on #1055,
#1063, and #1088, as the remainder of the documents in question
have already failed to ·qualify as protected under the attorneyclient and .,agency privileges.
;,

To 'as'serL.the cofnrnbrt' interest privilege, the party e:1a·iming
its protection :must'est'abl.ish. fi ·) the :documents in question are
attorne'y-:-client communications subject to the attorney-client
privilege,
!

(ii)

the parties >l.nvo1ved' share' a common legal ·

i·nt'erest!,~ and> (fii)

."the ' st 'a tern:ents for which protection is ·

;

'·

sought were designed: to fu'rther that' interest." Chevron Corp; v.
ponziger, 296 F.R.D. 168, 203 (S:D.N,Y. 2013) · (citations
omitted)

.13

To merit any analysis regarding the presence of the

attorney-client privilege'/ ei'Cher the underlying forwarded
messages must include communications protected by the attorneyclient privilege, or . the messages t~(excluding the
forwarded materials) must themselves show some attorney-client
communication.

"New York courts applying the common interest rule to civil
proceedings ha~e often looked to federal case law for guidance.a
Egiazaryan v. Zalmayev, 290 F'.R.D. 421, 433 (S.D.N.Y. 2 013)
(co ll ec ting cases).
13
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,. .'

;;,;.···

~et

As

forth

?f?o:v~, . th~ 1Jnd~rlying

t c ; > -4-n:tl),is ~pat·ch .. all : fQ,iJ,

sent

demonstrate - that GoW'

communications -that: were

tq qualify as .protected,·

inclusion did.<not: :: cons:titute ·).vaiver

$

purspaf)t .to . t,he a51enc::y privilege. The em9ils between Defendant

',P,A.~~(:,ei(qwqdA:.~ .H· i1::;?i;::,. ·£.pt.WEl:J2.4.~d.1 kCC?!lill\hlOi cat.:i;oriS ·~·}1,at :.:~ incl i.lde
..

-

B~;f,9~r.h :8.p.,<:!r~GP\:.'1) t ·tjg~;•n9tc;;::tJ1.§rri~·¢ .lv,o/~sL i11pl.uO.e. ··..c.ou1}$.e'l : G i\ .~ev:~):r r1,egq:1
advili~l=:~ :.: ah,(:l:, , t·ru,,q~~.¢ann9t;,,.t hem.s.~jl;y,es,j,
gu:a k;i: :f,;y
;" a's:(.
attq·rney,,..; c).-:il:~nt·
·:·;.•··I"_
·: •.
.
_
_;
•
•

•"

. . ·.,-."

.l . · ·

·•

'

'.

v

...

·.:; .•

•

------ cotnm,u n fH'~!:i~f:Prr§;:!j':C;';li,e,t: · 9i~n~e•r; pndfv.i~l;~,gep C.Q!@l\,\P+~at; 'ii. ort$~~;,-··
-Acco.t:,9Jq,g):,yf>:l1tJ1~;~F ~~.#1¥?:4·fs;;,.~fa1:~·i}:,prwegt • 'tJ1e·, ·fi·r;,stt.}'.!J,em,e n:t;r:·o f ,..:,t he':

/

•,

. Unlike , the · erni,3.ils including messages between
Defendant, Barden, and Gow, the messages between
- ~ merit an inquiry regarding the presence of a privileged

attorney-client communication.
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:i ···

µ.

Defendant s w e a r s - represented - " span { ing J
,

. , •..... ,,... ._,,

-,;;~::~-~-.~~;

several y~ars, including 2~is,u w~en the email in question was
sent. Maxwell Deel. ! 14. Defendant has not produced an
affidavit from

attesting to this fact or any

representation agreement. However, the communications contained
.

.

i n Def~ndant's . in . camera submissions themselv~s demonstrate an

attorney:_ cli~'nt: reia't iori ~hlp ·' existed. · -refer ~
on January 12, 2015 as '
the present-t e nse

C:rnd

1

to

hims~ lf

primary counselu in

0

with r espect t o specif'ic ongoing legal

matte i s. Accord l ngiy, a~ attorney~cilent relationship is

\-~ n document #1059 also demonstrates it was made w'.ithin
the context of that relationship, both topically a nd
chronologically.

Det~~'~ aril ,'~,' affidavTt

that her communication with -

establishes her intent

tif egarding legal advice was

to b~ kept confidential. Maxwell Deel. t 16.

.

.

.

The law distinguishes between a common legal defense
interest, which cloaks related communications in pri vilege, and
a common probJern, to which the privilege does not apply .
Egiazar,Y9_~ ,

290 F.R.O. at 434

WL 4303538 , at *4

(citi ng finkelman v. K}aus, 2007

(N.Y.Sup .Ct . Nov. 28 , 2007)) . "[A) Jimited

common p ur pose (that] necessitates disclosure" meets the
standard . Defendant and -

:had more tha n a common prob1 e m
31

< I

or a conunon interest in one another's vindication. -

:;~;t:llllll,l1.:~~~,~1~·~~,f~~ ~,~.~ t ~o:· ~-~.~f 1.3 :~TR~t¥..; .;~,~~2r;,"'~~fP?$e,. t.~a. ~,;.~,p?r~n.g
the~r

}, :; :,~r.j!J'.!

lE?gal advice was
.i

':"f· ·:'..:.~,..l;

1

:

~~·~;~;;f;:·}~?··~:

filflC.~$Sary

p r ·:-:.,~.~ i!A t.1_~P~

to

· · -<_·::/~-:<~ ?:~- -~ ~:e_:·;J

put . ;fort)) a common , defense•
>i,{'j~~-?'. ·-t;r·~--: ·>.:: : ~-1 ~: ~.: :·::~-;: ~- · !' .; :~-:~r--'.;;-i;:~; • ·'

log:i,sticall.Y
. feJ.~i;:~d. . . t;.o . fu,rtl;lerfng tl,1~ common,:··· .: interest
.;~:·:
!.\J; :~-~- ~TYit~·;·=.Y: ·:··f;:fi·' -,~- ~;,,_ 7· >"!'.!i ~; ·-f ./ :';-. ,. ,:::1}'.:f {?.-:-:-,.-(; ~ :~· ·: r·,, .t~:~;~
:'.~:-~ · ·. ·
,

between
~~:::2 ~-_s -~-

i

~"111'1~~1:l~ ·:i ~~~~~~~8:~ ;ii~~c~9~~*;~·~,l:~h":dg~~!1!~·n,·~•:; # AP. ~.~·

;-; :1:=-i'"'·

r. ;:- --------··

"
~-

:.1;1,•

-,

.·.:.?:

~>.'

...
Documents #106b-61.:· .include
f/
. messages.-: b et ween
,;;:.~

1. . 1,••J~then

-~~hichl,1
,. .

~

·~

forwarded to Defendant. Defendant has

sworn that she understands
" Maxwell Aff.

t 15. It

i~

not

established when those years were, or even that th e period of
time

encompass~d

the communications in qu estion . This belief i s

compl etely unco ,r roborated, and no content within the
communications tends to sho w that
repr es entative capacity for-

wa s acting in a
To the co ntrary,
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t he in

4

•"

•
came.ra__ submissions
.with
" :· .... ,... ·-: .
-. ·, -. . ; . '•· '
·,~

l ~ k!if, 3:\Y',

it.~.,.-

show hi!Tl to ,, be acting more _

·~

q.11 •;_h.l,~:· own , be.ha):f ;and in his

~ Qw.n

i qterest,

dis~ussing

·: tbi,s in;fq:rg T)at.i 8 .n. ;w-:i,:t\1 ::gh~,J,ng} e, :i\ipfa' tj ~of w91'--Q,-in...g 1H? :[)efen_d,al?t:.,,Car~~~·h\~

i

b·t'L'.(i,,J;,w•J<e r-fS~'Yi~-:r;?.lr:·

q~he.;t;:,/~-le.J'!le,n•ts ·pf. ,.the. in came.ra

" _; ·:•-'-~''·

s\jbm±ssioT1s:;£ t;J1,:l,;$;-EJ:~.t>r00rnni_-c~~~,i,0,n.,:t;.en_qs ;to; :;.d ,~mo11s.t r9·t.e.~ "'t hat,'.;;.:: __ : ''C'«,

1

~~.~!'.h19 ~~f;.$P,Q~ '.ltJ,;i:n t~e):'e,~: ~.s., ._ i.n,1,.,qpt;\1f:J:.,i;p t '•.,-1;.i,;t h :

at

the :tA%~~·~Q-~.!(~pe4-,~9.9.m!fitj~:~ c.q,tj:,o,g,s .,~!): qµ;,~$:!;,~Qll:, .c\1"gua,p_;}y .. ,, :tt

"H

::T1~::~,

·precl~;PJ.-Jlgj,i9h _ i.~'\;,;j:ofn;~>yfc),d.,~P:k•~:t:. e:J,gJ: i .C>n:~j):jLP,;•.;,,jpef,e;i1d,ant. ~R~ ''"
'

•

:' h"'~-~, •• ~,.., ... , .•,..., .. ~

•:.

•",

:"

•

O

~

••'

,

:.

o'

'=~·f··

~ ,•>,.; .. ~A0•·:::

•

O

••,,;o'r.• .;.;

-

-,

·•

'.
'
_;ti;:;;;,

y ~ti:-£9,?:,g:ing.ly / i:: t•P,,$fe :.~i.9 ·no_, t.q1.pe;r-J.y:i 'D9;,9 ttorn.@-.y~c l i,~p_J:; : :;;:;
cojJm1u,p;!: q.9~i9pt, J: o:. -r.1hi .cri.~~¥,};i? .- c;,ommpp,;.ir:iterest-::p_r,i,v:i·lege_ c9.ul5:t•.

attach,,

a~qg ; :Q.o.<;:µm~nt;;>.•,r ttJ 0_~0 ;:-6l 1 must .
!:'.'.:' ~ ...

t>r}

O·'.\j,i}/:

.;_ ~··:,. :· ·~; ::;,;_. _

~·

:,N:;

~- -~-

-'i

be

• • '·'

p;rop_l:lc.~,<;t.

.,

-:;~t,_~L-.<~r.... ;~

;::-":

d. Pocuinent:s #102-9, #1062, #1065, #1066, #1080, #1081 i
~4 0,e2_ ,. .#1;1,.0~~·ff· #:10$;4;; #1oa,~ -- a :-r1 " #j,,,Q 91,. #10~2 ·, ·#).,09}.""

94, #109$ -- 96, #l.0:97, and #1098 Must Be Produced

i.J

"'.:ft,

)~

-· i

Each of these documents concerns emails solely between
Defendant and5,were

i<_n_ ,;9 .,_ ~pmrn_on

As reasoned above,

Defendant a n d -

·interes.t _:relationship •'for• -'the. ,purposes of these

emails. However, the c ommon in te r est privilege d oes not apply t o
all communications between tw o parties sharing a common
interest; a privil eged attorney-client communication mu s t -stil l
33

....

.
be involved. Rem-Am., Inc. v. Sunham Home Fashions, LLC, No. 03
CIV. 1377JFKRLE, 2007 WL 3226156, at *2 · (S.D.N.Y. Oct. 31, 2007)
(finding the common interest privilege did not apply where the
document · in ' question was not ra communica t 'i on where in the party
claiming privilege sotight'.''· confidentia:l legal advice). ' For
example, co·u nsel to two •pa.rrties' sha'ring a common interest may
communicate: ·with ohe ' ah6ther "1§'0 proV:ide ·legal ad-vi c e in ·

furtherance · of''·thei1r ' -interest > 'E':gfaza:Cyah, 290 F. R. D. ·1·at '434.
However, the :<;:om1non inte·:r·~s·t: piivileg·e onl'y '''operates t "o ·protect ·

",.
~1
5i!
.,,

otherwis·e · be wai veCI ' by ' "Cfi-s 'c 'l'o'stire ~" Id. These communicat'ions 'are ·

!"

mostly muhdane <'e xchanges · ancr' c6ht'a"in•'· no ·indication that there is

~1

any underlying communication fromt·any attorney, · even with
respect to the few communications that discuss legal issues.
f~ ~~

'·'\.

r. ~.·~

-~_:,\ ·f'1 il ·~

,.

;~,

f, '

,; x

Defendant has riot :·pied ari y · d"f:h'er' u1Merlyiri"g "' pr"i vilege applies.
:r··:.

' ' .

At:,,, :. ·f-

f:'·· .:: ;·i

."·

Accordingly, Defendant has failed to meet her burden and these
documents must be produced.

e . Documents #1067-1073 and #1074-'79 Are Privileged

Documents #1067-1073 and #1074-79 are mostly duplicative.
In the #1074-79 series, communications betwe en Barden, Defendant
34

..
and Cohen and between ):Ba.r ,Q€!.n ' a n c i - :are .forwar.ded. This
same series is duplicated in #1067-73, with an additional email

Defendant,

···t

:' .. ·

:~

---:·

c• • >'

: ';. ..• ;.·,

.-- .•.•· =-~

;=~--·

..

~-·.

'.

;; ,, d~s :: qi~,C::t1 s s~d ;'<;~}j;o ;it~N:;~,t :l{q:tJi~ }}i '*J.;'.ient ,>lf¢ia tr.d,.on shi JD~ <hq ve! rbeen::·
est a,t?)i !:i;9e.di•':.f Q,f ;f:.yl},E;(~:i;¢,;l gv..:pnt_,,}~·.1.m~ ~1fH?r:;:¥0 ~$) g:12tV!.e,~,l}

·Oe 1ieng9n~ . ·and

Barden and~ betwe~~n ·
..

..

Cohen, of ' CobH~h ~ Gresse'r ·~ l.LP, cpl;ltinued ~s her counsel after
Ja :t;~{e::.;.:k~.~·t1.;~o.lJ.~1¥'•:~tJ-t~.ei $~~~.t'1~,;

t1~~w~ l-ll.ii B,e.o.l:. .,,'Jfo;~.;l,~v {~~:fen,cJ.ant .

has

submitted . a ... ~ irm .p~o f *l .e ,: sl)ow;);11g.. CQ.;QJ~n1t"~¢,.,~ ~~;ta ·:" ~rQ!.?;•t n~Jt,,,,.ci,,~,~;Q<;i he n. .
&

Gresser; Maxwe.11 Deel,, · Ex·. C. Cohen is copied on a single

ema_il flJom ,. Jil.~rrden;",cqfip,a;;'.id1io!1JJ:iIW:e.ga\l. ;a .dy:'i .c e.

if~: ..t.)1e

context .: of· ·;t he

purposes': '. f or<:W!1 4'9J1i !)J;~feri.ctf!n:t : 11.i .tz~,cb B;Rr:d~n' and, ,o_rig:inally, .. ·
Jaffe .
that

Th~ .-

C9h~n

cori1;,e q t :1 pf::·,th~~;. e .m a:il.;;$,Uppo.r.ts

.O.~fen.dc:int'

repr,e senJ:ed. ,her. Jn, J:be. Qni:t,ed Stotes,

s conten.tig.n

whil ~ ; Ba+cten .

represented'
inter,estS
··.·in
UK,'' · .Accordingly,
.. Cohen!
.
' > her
"
''·
.. · .. . the
. . .
..
.
,.

-~

.,

.•

'

'

S· .

there.;fo:i;-e · establi·:=>hed . to :t:he unde.rlying communications .tha.t .were
ultimately for.warded ttf -

. Likewi.s e , as reasone.d above,

Defendant :was in a common int .e rest relationship with with re spe ct to advice relating to
Consequently, this e nti re s tr ing of comm unic atio n s .i..s
privi l e g ed .
35

I·

f. Docume'Qt #1099 Must Be Produced

Defendant's privilege lbg cites

doc~ment

#1099, an

e~ail

between Defendant a p£~~- !as responsive but protected by
the common interest privilege. This document was not provided
for in camera review. Accordingly, · 'Defendant has failed to meet
her burden of establishing ·'the - '.elements of pri vil'ege apply ·an'd
this docume·nt -.must b'e·· produced;
: .r

'

: j

-- 7 ~··

· Communiaia-t :i-oris

:~103·0.-4.3

wi~--

and,,•,"lrl.• •••• ·

Doc'Umerfts' ' ·.

/ :}:1uilt. ·Be: )?:r¢dut:ea-·
;; . /: ::·

Documents #103ff-43 coriti:d!n a single email ' from Defendant to •
· corita·infng a · lengthy attachment of a
transcript
Defendant

~

ha~

rea:Sohed above ,
failed · to

an attorney-client

~stablish

rel~tiortship.

information regarding -

'.'Were in
Defendant has not pled any

or relating to the conununications

included in the attachment. Therefore , no underlying attorneyc lient privilege has been established and th e common interest
privilege cannot apply. These documents must be produced.

36

;!

''

.

•
• ~

<~

..

VI.

Conclusion

For the foregoing reasons and as set forth above,
Plaintiff's motion to compel is granted in part and denied in
pa rt . Defendant is directed to produce documents as set forth
above on or before April 18, 2016.

This matter being subject to
17,

2016,

·~

Protective Order dated March

the parties are directed to meet and confer regarding

redactions to this Opini6n consistent with that Order. The parties
are further directed to jointly file a proposed redacted version
.

.

of this Opiniori or notify the Court that none

~re

two weeks of the date of receipt of this Opinion.

It i s :so

o t d~re d . _

New York, NY
April /
2016

:S--:
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1

(Case called)

2

THE COURT:

Welcome back.

I have read the papers.

3

Who knows.

4

it fairly well under control.

5

anything anybody wants to tell me in addition to what you've

6

already given me.

7

I might have missed something, but I think I've got

MS. McCAWLEY:

I would be pleased to hear

Your Honor, this is Sigrid McCawley.

I

8

would like to start, if it's convenient with the Court, with

9

the pro hac vice motions that are pending because we would like

10

counsel to be able to anticipate in these proceedings.

11

that be all right if I started with that?

12

THE COURT:

13

MS. McCAWLEY:

Would

I don't care.
Thank you.

Your Honor, you have before

14

you two pro hac vice motions.

15

would like to have counsel of record in the case be added as

16

Professor Paul Cassell and Brad Edwards.

17

those pro hacs to your Honor.

18

years of practice that I've had a contested one, so I've looked

19

at the case law surrounding that and I think it is very clear

20

that a client is entitled to counsel of choice in a case.

21

My client, Virginia Giuffre,

We have presented

This is the first time in my

In this matter she has selected these lawyers.

They

22

have been working with her.

They had been working on this

23

matter for many months now.

We need them as counsel of record

24

in the case now because we are going to have depositions

25

throughout the country where, for example, Professor Cassell is
SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300
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1

in Utah.

He will be able to handle the Colorado depositions

2

and things of that nature.

3

vice motions are being contested.

4

the argument that they should not be allowed to seek

5

confidential information in this case.

We are here because those pro hac
The core piece of that is

Your Honor will remember that I was before you a

6
7

couple of weeks ago again trying to get the deposition of the

8

defendant, which is set for tomorrow, but still hasn't occurred

9

yet.

And in order to expedite that process I agreed to the

10

protective order that was put in front of the Court and I

11

waived all of my objections to that in order to be able to

12

facilitate and move that deposition forward.

13

order provides that attorneys who are actively working on the

14

case can receive confidential material.

15

That protective

My opposing counsel has interpreted that to mean that

16

that must be a counsel of record in the case.

17

that interpretation.

18

order knowing that they were already working on the case.

19

that were the situation, as your Honor can understand in this

20

case, the majority of the material has been marked

21

confidential, so it would prohibit my cocounsel from working on

22

behalf of their client.

23

We disagree with

I wouldn't have agreed to a protective
If

Your Honor, I'm here to request on behalf of my

24

client, Virginia Giuffre, that she be entitled to have her

25

counsel of record of choice in this matter.

If your Honor will

SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300
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1

indulge me, I would like Mr. Cassell to address his pro hac

2

motion, please.
MR. CASSELL:

3
4

I'm a law professor.
THE COURT:

5
6

Good morning, your Honor, Paul Cassell.

I don't want to hear it.

Sorry.

No.

Thanks very much.

7

MR. CASSELL:

8

THE COURT:

9

MR. PAGLIUCA:

10

behalf of Ms. Maxwell.

Thank you, your Honor.

Anything from the defense.
Yes, your Honor.

Jeff Pagliuca on

Your Honor, I have never opposed a pro hac motion in

11
12

my 34 years of practice, so this is a first for me.

13

clear, your Honor, that these lawyers will be witnesses in this

14

case.
THE COURT:

15
16

determination now.

This we don't know.

MR. PAGLIUCA:

18

THE COURT:

20
21

know.
MR. PAGLIUCA:

Your Honor, here is the problem.

This

case is about the plaintiff's false allegations.
THE COURT:

23

MR. PAGLIUCA:

25

Yes.

You may be totally right, but I don't

22

24

I can't make that

Anything else?

17

19

But it is

Yes.

I think I picked up on that.

These are the lawyers that wrote the

false allegations.
THE COURT:

I think I picked up on that, too.

SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300
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MR. PAGLIUCA:

1
2

These are the lawyers that admitted

that these were false allegations.
THE COURT:

3

I know.

I don't have to tell you, you

4

know, there is going to be all kinds of privilege issues, all

5

kinds of issues about whether or not they have to testify.

6

are not at that stage.

7

now.

8

What else?

9

MR. PAGLIUCA:

I cannot and I will not decide that

There is a problem with the sharing of

10

confidential information with these lawyers.

11

have both personal and professional interests.
THE COURT:

12
13

We

I understand that.

These lawyers

I get that point.

Anything else?

14

MR. PAGLIUCA:

15

THE COURT:

No, your Honor.

This is what we will do on the pro hac.

16

Everybody agrees, nobody, maybe in the world, but nobody in

17

this courtroom, including me, has dealt with this kind of

18

problem before.

19

that are unique about this case.

20

there.

21

any lawyer she chooses.

22

sensitive.

23

designated confidential, but I'm quite sure that a substantial

24

number of them have been, by the very nature of the case, I

25

guess.

That's perhaps only one of a number of issues
That's neither here nor

Clearly, the plaintiff has the right to consult with
However, the materials here are

I don't know the extent to which they have been

Let me put it this way.

I want to be sure that we

SOUTHERN DISTRICT REPORTERS, P.C.
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1

6

enforce the confidentiality appropriately.
Now, with those preliminary thoughts in mind I am

2
3

going to deny the motion at this time because I know that there

4

is a statement, some kind of a statement from the mediator in

5

the Florida action.

6

Florida action is dismissed, a court order or whatever, then

7

this motion can be renewed.
Also, I want an affidavit from the two lawyers that

8
9

When I get a piece of paper that says the

there is no matter in which they are personally involved, that

10

they are making no claim, there is no claims, there is no

11

litigation in which they are involved.

12

is that I would not grant the application for a pro hac status

13

to a party in this or a related litigation.

14

affidavits and the statement about the closure of the Florida

15

case in which they are a party, then the application can be

16

renewed and at that point I would be probably inclined, unless

17

something else comes up or unless the defense tells me

18

something that I don't now know, I would grant the application

19

that brings us to the order itself and the meaning of the

20

order.

21

The plaintiff has listed the people that she considers would be

22

appropriate and it's these two gentleman and I think one other

23

person, and that's fine.

24
25

The reason I say that

If I get those

I think active in the litigation is the key phrase.

That is the definition.

However, I'm also going to ask the parties to agree
upon an order that would expand the confidentiality agreement
SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300

G4LMGIUC
Case 1:15-cv-07433-LAP Document 136 Filed 05/03/16 Page 7 of 29

7

1

to this extent, to require the plaintiff to indicate to me and

2

to the defense if there is anyone else who is going to be

3

active in the litigation.

4

I want to be sure that we can enforce the confidential aspect

5

of that agreement, and I think that could be critical down the

6

line.

I'll tell you why I feel this way.

That's the reason for those requests.

7

Now, we also have a motion to compel.

8

MS. McCAWLEY:

9

Your Honor, can I just get

clarification very quickly because I don't want to have to come

10

back to the court so I want to make sure I'm following

11

correctly.

12

that counsel was going to be assisting me with, particularly on

13

the Fifth Amendment --

Your ruling, because we have a deposition tomorrow

THE COURT:

14

Can't have access unless I get these

15

materials by then.

16

fine.

Otherwise, they can't have access to the confidential

17

data.

They can assist.
MS. McCAWLEY:

18
19

22

If I do,

Can I just point something out to the

Court as well.
THE COURT:

20
21

If I do, that's something else.

wants.

The plaintiff can have any lawyer she

The question is the confidential materials.
MS. McCAWLEY:

Can I just point the Court to one more

23

issue, because this is their protective order.

They now said

24

to the Court that these two individuals are witnesses or

25

potential witnesses.

The protective order allows in Section G

SOUTHERN DISTRICT REPORTERS, P.C.
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1

confidential material to go to deponents, witnesses or

2

potential witnesses.
THE COURT:

3

That's a different issue.

8

I have not

4

dealt with that.

5

access to the confidential material, because they have to buy

6

into the confidentiality order in order to do that.

7

are outside of it at the moment.

8

MS. McCAWLEY:

9

Obviously anybody who is a witness may have

But they

Your ruling is, they cannot attend the

deposition tomorrow?
THE COURT:

10

They can.

Anybody can attend the

11

deposition that anybody wants to have, but they can't

12

participate in it.

13

material until we get this matter straightened out.

They can't have access to the confidential
Ok.

14

MS. McCAWLEY:

I understand, your Honor.

15

MR. PAGLIUCA:

Your Honor, we will be designating the

16

testimony as confidential.
THE COURT:

17

You see.

There you go.

That's life.

I

18

can't believe that this entire testimony is going to be

19

confidential.

20

what you do, you know that's not going to work because not all

21

of this stuff at issue is going be to confidential.

22

way.

23

problem tomorrow.

Honestly, you all are too much.

What is your name?

24

MR. PAGLIUCA:

25

THE COURT:

Ok.

Ok.

If that's

No, no

We will deal with tomorrow's

Ok, your Honor.

The compel.

Anybody want to add anything

SOUTHERN DISTRICT REPORTERS, P.C.
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1
2

on that?
MS. MENNINGER:

Yes, your Honor.

Laura Menninger on

3

behalf of Ms. Maxwell.

4

of just making a very short little cheat sheet of the

5

outstanding issues, if I may approach.

6

THE COURT:

I have taken the liberty, your Honor,

Yes.

It will be interesting to see if

7

yours is the same as the one we have prepared.

8

longer than ours.

9

9

MS. MENNINGER:

Yours is much

Your Honor, I'm happy to address all

10

of the ones on mine.

11

direction from the Court regarding issues that you believe to

12

still be of more interest.

13

THE COURT:

I certainly am also happy to take

As I say, I've read your papers.

I would

14

be pleased to hear anything you want to add that you think is

15

not covered or you want to respond or anything like that.

16

MS. MENNINGER:

Your Honor, one of the largest and

17

most significant pieces to us are the assertions by plaintiff

18

that her own communications with law enforcement are somehow

19

protected by --

20

THE COURT:

I'm prepared to deal with that.

21

MS. MENNINGER:

The second one, your Honor, and it

22

relates somewhat to the issues already presented on the pro hac

23

motions, are our requests for the fee agreements with all of

24

plaintiff's various 15 or so lawyers who purport to be

25

representing her.

Your Honor, I can find no case law that

SOUTHERN DISTRICT REPORTERS, P.C.
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10

1

suggests that the agreements are privileged, as plaintiff

2

argues.

3

began their representations, the nature of the representations.

She has refused to identify when these individuals

THE COURT:

4

There is a little confusion here, at least

5

in my mind, as to what we are talking about.

I certainly

6

understand the two gentlemen whose applications I have just

7

dealt with and the third person, who I take it is affiliated

8

with the Boies firm.
Obviously, over time the plaintiff has probably

9
10

conferred with other lawyers.

11

has talked to 20 more lawyers.

12

That doesn't make any sense.

13

talking about?
MS. MENNINGER:

14

But who cares?

Let's assume she

You want all those retainers?

What is the universe we are

Your Honor, I certainly understand all

15

of the members of the Boies firm that currently represent her.

16

The third individual, if I understand correctly, is a gentleman

17

by the name of Stan Pottinger.

18

He is also an author of best-selling books.

19

frequently on plaintiff's privilege log as being part and

20

parcel of advice being given to her on, quote/unquote, media

21

issues.

22

THE COURT:

23

MS. MENNINGER:

He is a lawyer of some renown.
He is listed quite

That is one.
Your Honor, there are other persons

24

listed on their privilege log.

Many are listed as counsel for

25

plaintiff, but others are listed.

Attorney giving advice to

SOUTHERN DISTRICT REPORTERS, P.C.
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11

victim's -THE COURT:

2

Is what you want the retainer agreements,

3

if there are any, whatever the arrangements are, with anybody

4

on the privilege log that is listed as rendering advice?
MS. MENNINGER:

5

Yes, your Honor.

That, I think, would

6

be appropriate because some of our biggest issues concern the

7

privilege log.

8

THE COURT:

9

What else?

I understand.

MS. MENNINGER:

10

Your Honor, we have asked for, but

11

been denied by plaintiff, her own deposition testimony in the

12

Florida action.

13

order --

In that case the Court entered a confidential

14

THE COURT:

I'm prepared to deal with it.

15

MS. MENNINGER:

Your Honor, the next topic are

16

plaintiff's medical records.

17

THE COURT:

18
19
20

thing, though.

I think I understand that.

There is one

Are there any pre-'99 medical records?

MS. MENNINGER:

Your Honor, the case law is quite

clear that injuries that were preexisting --

21

THE COURT:

I'm sorry.

22

MS. MENNINGER:

Excuse me.

Go ahead.

Plaintiff has alleged that the

23

defamation of this action triggered or caused her to reflect

24

back upon her alleged sexual abuse.

25

example, that many, several, three, I think, at last count, or

She has also alleged, for

SOUTHERN DISTRICT REPORTERS, P.C.
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1

four individuals had sexually abused her prior to ever meeting

2

Mr. Epstein.
If she has evidence that she already was suffering

3
4

from depression or some type of mental health disorder before

5

meeting our client, Ms. Maxwell, or Mr. Epstein, then her

6

flashbacks, if you will, could be related to other incidents

7

that she has put out in the press.

8

also told the press that she was in a drug rehabilitation

9

facility at the time that she met Mr. Epstein.

And she, I believe, has

Obviously, to the extent she was under the influence

10
11

of drugs, which is what she has told the press, at the time she

12

met him, she persisted in being addicted to drugs during the

13

time that she knew Mr. Epstein, and it certainly relates to all

14

of her requests for, I believe she has requested $30 million in

15

damages, your Honor, not just from the defamation, but also

16

harkening back to what she claims were her years as a sex abuse

17

victim.

18

THE COURT:

What's the basis of your statement that we

19

will call it the flashback?

20

MS. MENNINGER:

21

THE COURT:

22

that.

23

not quite right?

24
25

Your Honor, I believe --

Because, quite frankly, I was unaware of

Is that my error?

MS. MENNINGER:

Are you telling me something that's

Your Honor, I believe that is what

plaintiff has alleged in her complaint.

If you can give me a

SOUTHERN DISTRICT REPORTERS, P.C.
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1

moment.

2

emotional distress from any preexisting --

13

To the extent she is now alleging she suffers from

3

THE COURT:

That's from the defamation.

4

MS. MENNINGER:

She claims it's from the defamation.

5

However, your Honor, if she has preexisting conditions that

6

were truly the cause of whatever emotional injury she claims

7

that she now possesses --

8
9

THE COURT:

Correct me if I'm wrong, and perhaps

plaintiff will make it clear, my understanding is that the

10

injuries alleged result from the claim of the alleged

11

defamation, period.

12

MS. MENNINGER:

Your Honor, she has claimed emotional

13

distress from the defamation, yes.

14

that would show that she has preexisting emotional conditions.

15

THE COURT:

16

MS. MENNINGER:

We are requesting evidence

Not from the defamation.
Not from the defamation.

From the

17

many, many other things that have occurred in her life

18

predating even her meeting Mr. Epstein and Ms. Maxwell, as she

19

has told the press, not because we told the press that.

20

Your Honor, it is difficult, if not impossible, to

21

address her claimed $30 million emotional distress from a

22

defamation statement that was a denial of her allegations

23

versus any emotional distress or emotional conditions she

24

already had before any such statement was made.

25

Similarly, your Honor, we have asked for discovery of
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14

1

her claimed prior sexual abuse.

She has, again, put in the

2

press a number of statements regarding that, and I can't

3

imagine that it is to the extent she claims privacy now, those

4

might be relevant in our case both on credibility and also

5

damage issues.

6

Your Honor, we have asked for a lot of other

7

interrogatories and documents that go to her damage claims, her

8

education records, her work history.

9

any questions before where she has worked.

She has refused to answer
She has refused to

10

answer any questions about where she went to school.

11

these are appropriate under the local rule for interrogatories.

12

All of

Finally, your Honor, we have asked for her contracts

13

with media.

14

refused to disclose her tax returns that show all of the

15

payments that she has received from various media sources.

16
17

She has refused to disclose those.

THE COURT:

She has

I take it your view of any funds from the

media would operate to reduce her damages.

18

MS. MENNINGER:

19

and bias in bringing this case.

20

paid for her stories to the media, which she has, she has

21

admitted that she has been paid hundreds of thousands of

22

dollars for giving these stories to the media.

23

Your Honor, it also shows her motive
To the extent she has been

But to the extent that she is now bringing this

24

defamation claim, if she is still either planning to receive

25

more money from the media, she has a motive and bias to make
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1

her story consistent with her previous stories.

She has

2

claimed $5 million in lost wages, your Honor.

3

who has worked primarily as a waitress in the last 15 years,

4

until her media sensational story was purchased from her by

5

some British press.

6

THE COURT:

7

MS. MENNINGER:

This is a person

Anything else?
Your Honor, the other issues are

8

addressed in our papers.

9

production on several fronts and her refusal to answer any

10

interrogatories.

11

the other arguments.

12

We have highlighted her incomplete

So I would rest on my papers with respect to
Thank you.

MS. McCAWLEY:

Thank you, your Honor.

I'd like to be

13

very clear here, your Honor.

Discovery production, I've tried

14

to do that in our papers.

15

I'm concerned maybe she hasn't reviewed the documents we have

16

produced.

17

communications she has, including records --

But listening to opposing counsel

We have clearly produced all of the media

18

THE COURT:

All the media.

19

MS. McCAWLEY:

All of the media communications.

She

20

has issued wildly broad requests in this case which we have

21

complied with.

22

5 alone seeks communications with over 100 individuals.

23

have complied, your Honor.

24

who until Monday night, when you directed her to produce

25

privileged information, has only produced two e-mails in this

We ran over 200 search terms.

Her request No.
And we

This is coming from the defendant
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case.

2

Your Honor, we have complied with our production.

3

have produced the materials that she is saying we have not

4

produced.

5

that we have.

6

We have produced all of those items that we have.

7

16

It's incorrect.

We

We have produced her school records

We have produced her tax records that we have.

With respect to her medical records I am going to

8

direct you to the case that is cited in our brief as the Evanko

9

case and it was a similar circumstance to here.

It was a Title

10

VII case where there were emotional distress damages being

11

alleged and the Court found that the other side could not have

12

carte blanche ruling over all of her medical records from the

13

time she was born to the present.

14

hours on their discovery requests, your Honor.

15

produce all of her medical records that we had from 1999 to

16

2002 and anything else we had that was related to the sexual

17

abuse she endured at the hands of the defendant and

18

Mr. Epstein.

19

We met and conferred on two
We agreed to

We have agreed to produce those.

We have already started producing those records from

20

the various doctors, from the treating physicians.

Those are

21

in their production.

22

happened prior to that?

23

not entitled to a full-scale production of everything that's

24

happened in this young lady's life.

25

individuals.

Should they be entitled to things that
Absolutely not, your Honor.

They are

She was abused by these

She shouldn't be reabused by having to disclose
SOUTHERN DISTRICT REPORTERS, P.C.
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things that happened prior to her time with them.

2

we do object to the production of that material.

3

THE COURT:

4

MS. McCAWLEY:

17

Your Honor,

The flashback allegation.
I think what she may be referring to, I

5

have not heard that term used, I think what she may be

6

referring to was the fact that this is a defamation claim and

7

the person who defamed my client was also an abuser, we allege.

8

So when she is defamed by the person who abused her and that

9

abuser is calling her a liar, that caused her significant

10

emotional distress.

It's different than if some other

11

individual that she had not had contact with called her a liar.

12

When she is talking about a flashback, maybe that's what she is

13

referring to, but we don't have the word flashback anywhere in

14

our complaint.

15

THE COURT:

No.

I made that up.

16

There will be no claim by the plaintiff that the

17

defamation caused her distress by making her aware or as a

18

result of the prior sexual abuse.

19

MS. McCAWLEY:

20

THE COURT:

21

MS. McCAWLEY:

22

THE COURT:

23

MS. McCAWLEY:

24
25

The sexual abuse by the defendants?

No.
Sexual abuse by others.

Yes.
No.

Sexual abuse that relates to the

Epstein period, yes.
THE COURT:

That I understand.
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1

MS. McCAWLEY:

2

THE COURT:

3

MS. McCAWLEY:

4

18

I think we are on the same page.

I think talking about the earlier period.
Prior to Epstein, no, no, she doesn't

have a claim with respect to that.

5

THE COURT:

Anything else?

6

MS. McCAWLEY:

Your Honor, I just want to point out

7

again that our production -- you asked us to complete that.

8

have gone through and run over 200 search terms.

9

produced all of those communications she has had with all of

10

those individuals.

11

the criminal investigation records.

12

to address that.

We

We have

The things that we have not produced are
I know your Honor is going

I would like to be very clear there.

13

The point there is that she has said in the motion to

14

stay papers that she filed Tuesday that she needs to have that

15

information so she can decide whether she is going to be

16

asserting her Fifth Amendment privilege.

17

shouldn't have to be crafted, your Honor.

18

to know what agency is investigating her in order to decide

19

whether or not she is going to be asserting her Fifth Amendment

20

privilege.

21

Truthful testimony
She shouldn't need

We do have with us, your Honor, for an in camera

22

submission, if you would like it.

That is the way that courts

23

have dealt with this issue in the past.

24

from an agency that the disclosure of that investigation could

25

harm the investigation, we can submit that to you for in camera

When there is a claim
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1

review so you are aware of the ongoing investigation.

2

is my view that that needs to be protected.

3

19

But it

As you probably know, the history of these cases with

4

Mr. Epstein, there were a variety of things that went on in

5

that investigation, so there is reason to keep an investigation

6

in this situation protected so that they can properly

7

investigate and move forward with that without being inhibited

8

by other individuals.

9

protected.

Your Honor, I would ask that that remain

It's covered by her very, very broad requests,

10

which is why we had to lodge those objections.

11

appreciate your Honor considering our arguments with respect to

12

that issue.

13

I would

The other things, your Honor, that she has raised is,

14

for example, she had asked for the Epstein settlement agreement

15

and that was one of the things that she asked for.

16

to produce that if we got the waiver from Mr. Epstein because

17

we can't produce it without that waiver.

18
19

I believe that covers it, your Honor.

We agreed

If you have any

questions, I would be happy to answer them.

20

THE COURT:

21

Thank you all for all the clarification that you've

22
23

given me.

Thanks very much.

I much appreciate it.

With respect to the retainers and the dates of

24

representation, that information will be provided for any

25

attorney that's listed on the privilege log.
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The plaintiff has told me that they have now supplied

1
2

all the education and employment records that they have.

I

3

think if there is any question about that, if the defense is

4

skeptical, I would ask the counsel for the plaintiffs to make

5

that statement on the record, not necessarily here, but by way

6

of a statement to the Court and principally to the defendant.
On the question of residences, that's, in my view, not

7
8

a contention interrogatory because of the nature of this case.

9

I think it's more like listing witnesses.

10

So I would say that

the plaintiff should supply all residences.
The Dershowitz deposition will be produced under the

11
12

confidentiality provision.

13

it's to be held in confidence and it will remain in confidence,

14

but it will be produced.
Yes, the tax returns should be produced.

15
16

As I read what I've been given,

seems like -- I see.

Ok.

15 years

15 years.

The medical records of the period '99 to 2002 will be

17
18

produced and the plaintiff will indicate whether that

19

production is complete or, if it isn't complete, when it will

20

be complete.
As for the pre-'99 medical records, based on where we

21
22

are at the moment, I do not believe that those are relevant.

23

Because the damage issue relates, in my view, solely to the

24

defamation.

25

issue.

If that changes in any way, I will revisit that
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The criminal investigation.

1

21

Any materials that the

2

plaintiff has with respect to any criminal investigations will

3

be turned over except for any statements made by the plaintiff

4

to law enforcement authority and those statements, if there are

5

such, will be submitted in camera, and I will review them.
I hope that clears up our problems.

6
7

failed in my effort to do so.
MS. MENNINGER:

8

Tell me if I have

Yes, ma'am.

Your Honor, two quick things, I think.

9

With respect to medical records, we also certainly believe that

10

the period from the time the statement was made in January 2015

11

until the present, because she has claimed emotional distress

12

from that defamation --

13

THE COURT:

Sure, yes.

14

MS. MENNINGER:

The problem is, we have asked through

15

interrogatory what were the names of the medical providers

16

because they have not disclosed who her medical providers were.

17

So there is no way for us to tell whether the records in fact

18

have been sought from and produced with respect to each of

19

those medical providers.

20

possession of plaintiff lists other doctors who they have not

21

asked for records from or releases.

22

THE COURT:

23

MS. McCAWLEY:

24

those names.

25

records.

I will say that other records in the

Let's see if we can clear that up.
We have disclosed the names.

She has

We have also disclosed records, the more recent

We have not contested that.
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With respect to the interrogatories, your Honor ruled

1
2

on this previously, but there is a local Rule 33.3, which is

3

why we didn't serve interrogatories in this case at this point.

4

She is deposing the plaintiff in two weeks, next week, whenever

5

it is, and can certainly ask those questions as well.

6

have disclosed the names of the providers.

7

MS. MENNINGER:

8

THE COURT:

But we

They have not, your Honor.

Look.

Wait just a moment.

You two are

9

lawyers.

Now, that is not an issue about which you should

10

differ.

Go over in the corner right now, both of you, and

11

let's make it clear who is telling me the right story.

12

Now.

I take it that I misunderstood the colloquy and that

13

this matter has been resolved.

14

MS. McCAWLEY:

15

misunderstanding with respect --

Your Honor, I think there was a

16

THE COURT:

17

MS. McCAWLEY:

18

deposition in Colorado already.

19

the doctors.

20

that have been disclosed in documents that we have not yet

21

listed to her.

22

additional --

23
24
25

I was sure.
Dr. Olsen has been noticed for
In my view, we have disclosed

Ms. Menninger says that there is other doctors

I think in discovery we are finding

THE COURT:

You think you may not have discovered that

your client has had some doctors -MS. McCAWLEY:

In the past.

We are talking about
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1

years and years ago.

2

have noticed for deposition.

3

THE COURT:

4

MS. MENNINGER:

23

The recent doctors we have disclosed they

What else?
Your Honor, with respect to the

5

employment and education records, as you heard plaintiff say,

6

she has disclosed, quote/unquote, what she has.

7

rule 33.3, we are allowed to ask for the names of witnesses

8

with knowledge at the outset of the case, and they might be

9

custodians of records.

Under local

We asked her who have been your

10

employers.

She won't tell us who her employers have been.

11

has just gone through her computer and say if I have an

12

employment record I'll give it to you, but I am not going to

13

tell you who her employers were.

14

THE COURT:

15

MS. MENNINGER:

She

She will.
Same thing with the education records.

16

We asked her to list where she had gone to school and tell us

17

where it is.

18

skepticism arises from.

19

She won't do it.

Those are the things where my

Largely, to the extent your Honor has ordered the

20

production of whatever materials, criminal investigation

21

materials that were not to be submitted in camera, those were

22

the ones that involved plaintiff's statements, we would like

23

the other materials that they have brought with them today to

24

give to your Honor that do not encompass their client's

25

statements to law enforcement.
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1

THE COURT:

I don't know whether there are such.

Is

2

it possible that nothing in this lawsuit is clear?

Well, I

3

tried to make it clear what should be produced and what

4

shouldn't.

5

enforcement officer by the plaintiff I will take in camera.

6

Anything other than that with respect to any law enforcement

7

should be produced.

Anything that has been submitted to any law

8

MS. MENNINGER:

9

THE COURT:

Thank you, your Honor.

Thank you, all.

I think we have the

10

pleasure of your company -- do we need you next week?

11

up to date, aren't we?

12

MS. McCAWLEY:

13

We are

Your Honor, we have a motion with

respect to our discovery that's set for next Thursday.

14

THE COURT:

That's fine.

15

MS. McCAWLEY:

Just before we adjourn, because

16

Mr. Cassell had a question, and I just want to make sure that I

17

understand, with respect to tomorrow's deposition, they are

18

entitled to attend but have to leave the room if confidential

19

information is disclosed?

20
21
22

THE COURT:

That's where we are at the moment, unless

it changes.
MR. PAGLIUCA:

Your Honor, with regard to next

23

Thursday, both Ms. Menninger and I have other matters that are

24

previously scheduled and it would be impossible for us to take

25

care of those matters and be here at the same time.
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1

wondering what the Court would like to do about that.
THE COURT:

2
3

game.

4

Have you done that?

First of all, you know how we play this

You don't ask me first.

5

MR. PAGLIUCA:

6

THE COURT:

7

MR. PAGLIUCA:

8

THE COURT:

9

MR. PAGLIUCA:

I have not, your Honor.

I certainly will, your Honor.

Now.

THE COURT:

11

MR. PAGLIUCA:

13

You ask your opponent first.

Will you?

10

12

Absolutely.

You can go over to the corner, too.
I think we need a corner bar on this,

your Honor.
Ms. McCawley, I'm wondering if we can get a mutually

14

convenient date to hear that matter as opposed to next

15

Thursday.

16

MS. McCAWLEY:

Of course.

17

MR. PAGLIUCA:

That was simple enough, your Honor.

18

MS. McCAWLEY:

Your Honor, one more thing.

I didn't

19

realize that my counsel can submit that stipulation to you

20

because that case has been settled --

21

25

THE COURT:

If I get something that closes that case

22

and I get the affidavit that there are no other matters in

23

which they have any claims or defenses relating to any of these

24

statements, that will do it.

25

MS. McCAWLEY:

Your Honor, so I know, if we can submit
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1

that by fax this afternoon, will they be able to attend the

2

deposition tomorrow?

3

THE COURT:

26

I would think so, if I think those are

4

adequate representations and so on.

5

mediator doesn't mean anything to me.

Something that has a

6

court sign to it.

But the mediator saying

7

that it's settled doesn't work for me.

8
9

The statement from a

That I understand.

MR. CASSELL:

Your Honor, maybe Mr. Edwards could

briefly explain Florida procedure.

The case has been

10

dismissed, but it does not require a Court's signature.

11

Mr. Edwards can elaborate more fully on that.

12

MR. EDWARDS:

Sure.

If I may.

There are two ways in

13

which a case can be dismissed in Florida.

14

court order.

15

what was done.

16

both parties, that being the plaintiff and the defendants and

17

counsel, that has been done and that was dismissed.

The other is by way of a stipulation.

That is

There was a stipulation of dismissal signed by

18

THE COURT:

19

MR. EDWARDS:

20

One is by way of a

That's filed in the case.
That's filed in the case and filed in

the court.

21

THE COURT:

Do you have a copy of that?

22

MR. EDWARDS:

23

THE COURT:

I can get a copy of it immediately.

Give it to the defense.

If they have any

24

problems, they will let me know.

That sounds all right to me.

25

What do I know about Florida except that it's flat and hot.
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1
2

Your representation sounds right.
MR. EDWARDS:

Additionally, just with respect to the

3

affidavit, there needs to be an affirmation that we have no

4

other claims that relate to the statements in this case.

5

that what we are saying?

Is

6

THE COURT:

I think it should be broader than that.

7

think it should be -- look.

8

appropriate if there is any possibility for either of you to

9

being a party.

I

I don't think it would be

That's what I'm after.

And having any

10

proceedings against you arising out of the situation with the

11

plaintiff.

12

counsel if you have the potentiality of being a party, either

13

plaintiff or defendant, in any proceedings.

14

affidavit saying that you're unaware of any claims against you

15

or any intention to make a claim arising out of the

16

circumstances surrounding this lawsuit, that should be broad.

17

I think that would satisfy me.

18

MR. EDWARDS:

Ok.

19

MR. CASSELL:

I'll be filing those materials this

20

I think it would be inappropriate for you to be

afternoon, your Honor.

21

THE COURT:

22

MR. PAGLIUCA:

If I get an

My plan is to attend --

The defense has a thought on this.
Your Honor, I am looking at documents

23

from Florida.

One is a docket sheet captioned:

Epstein v.

24

Brad Edwards and Paul G. Cassell, Lower Tribune Cases 15 000072

25

which shows that that matter is still pending.

There is
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1

another case, as I understand it, Edwards v. Epstein and

2

Rothstein, which is also pending.

3

your Honor.

4

THE COURT:

5

to the snow fields?

Let's do this.

MR. PAGLIUCA:

6
7

Honor.

8

plan.

When do you plan to return

There is still snow on the ground, your

Well, Friday night or Saturday morning is my current

THE COURT:

9

I can confer about this,

That's great.

Whatever the applicants

10

have on this subject, please turn it over.

11

out how you are going to do that.

12

And if there is anything you want me to do, I would be prepared

13

to do it tomorrow.

14

up.

15
16
17

You all can work

Turn it over to the defense.

But that way I hope we can get it cleared

MS. McCAWLEY:

Your Honor, we do have the deposition

of the defendant scheduled for tomorrow.
THE COURT:

Then everybody will be having a nice time

18

together.

Maybe you can all go out and have lunch, have a

19

drink, and exchange these documents and go away happy.

20

likely, but perhaps, depending on where you have lunch.

Not

21

MS. McCAWLEY:

Thank you, your Honor.

22

THE COURT:

23

MS. MENNINGER:

24

THE COURT:

Thank you, all.

25

One thing.

I would appreciate it if counsel would get

Anything else?
Nothing.
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1

together on my request for additional coverage in the

2

confidentiality agreement.

3

MS. McCAWLEY:

4

THE COURT:

5

Sure.

Thanks a lot.
o0o

6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
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United States District Court
Southern District of New York
Virginia L. Giuffre,
Plaintiff,

Case No.: 15-cv-07433-RWS

v.
Ghislaine Maxwell,
Defendant.
________________________________/
PLAINTIFF’S REDACTED MOTION TO COMPEL DEFENDANT
TO ANSWER DEPOSITION QUESTIONS FILED UNDER SEAL1
Plaintiff Virginia Giuffre, by and through her undersigned counsel, hereby files this
Motion to Compel Defendant to Answer Deposition Questions. During her recent deposition,
Defendant refused to answer numerous questions about allegedly “adult” sexual activity related
to Jeffrey Epstein. Because this activity is highly relevant to this case, Defendant should be
ordered to answer questions about it.
As the Court is aware, this defamation case involves Ms. Giuffre’s assertions that she and
other females were recruited by Defendant to be sexually abused by Jeffrey Epstein under the
guise of being “massage therapists.” See Complaint, (DE 1), at ¶ 27 (Giuffre “described
Maxwell’s role as one of the main women who Epstein used to procure under-aged girls for
sexual activities and a primary co-conspirator and participant in his sexual abuse and sex
trafficking scheme”). In response to these assertions, Defendant has made the sweeping claim
that Ms. Giuffre’s assertions are “entirely false” and “entirely untrue.” Complaint, DE 1, at ¶ 31.
1

Defendant has labelled her entire deposition transcript as Confidential at this time. Counsel for
the parties conferred at the deposition regarding answering questions.
1
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Yet during her deposition, Defendant refused to answer any questions that she construed
as having something to do with “consensual adult sex.” Defense counsel supported that position
that “frankly, [that’s] none of your business and I instruct the witness not to answer.” See
Declaration of Sigrid S. McCawley (“McCawley Decl.”) at Exhibit 1, Tr. of Maxwell Depo.
(Apr. 22, 2016) at 21. The result was that at a number of points throughout her deposition,
Defendant refused to answer questions about subjects integral to this lawsuit, including questions
about what the alleged “massage therapists” were doing at Jeffrey Epstein’s house and the sexual
nature of those massages.
For example, Defendant refused to answer questions about whether she had given Jeffrey
Epstein a massage:
Q. Have you ever given Jeffrey Epstein a massage?
MR. PAGLIUCA: Object to the form, foundation. And I'm going to
instruct you not to answer that question. I don't have any problem with you
asking questions about what the subject matter of this lawsuit is, which would
be, as you've termed it, sexual trafficking of Ms. Roberts.
To the extent you are asking for information relating to any consensual
adult interaction between my client and Mr. Epstein, I'm going to instruct her not
to answer because it's not part of this litigation and it is her private confidential
information, not subject to this deposition.
MS. McCAWLEY: You can instruct her not to answer. That is your
right. But I will bring her back for another deposition because it is part of the
subject matter of this litigation so she should be answering these questions. This
is civil litigation, deposition and she should be responsible for answering these
questions.
MR. PAGLIUCA: I disagree and you understand the bounds that I put on
it.
MS. McCAWLEY: No, I don't. I will continue to ask my questions and
you can continue to make your objections.
Q. Did you ever participate from the time period of 1992 to 2009, did
you ever participate in a massage with Jeffrey Epstein and another female?
MR. PAGLIUCA: Objection. Do not answer that question. Again, to the
extent you are asking for some sort of illegal activity as you've construed in
2
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connection with this case I don't have any problem with you asking that question.
To the extent these questions involve consensual acts between adults, frankly,
they're none of your business and I will instruct the witness not to answer.
MS. McCAWLEY: This case involves sexual trafficking, sexual abuse,
questions about her having interactions with other females is relevant to this case.
She needs to answer these questions.
MR. PAGLIUCA: I'm instructing her not to answer.
MS. McCAWLEY: Then we will be back here again.
See McCawley Decl. at Exhibit 2, Tr. of Maxwell Depo. (Apr. 22, 2016) at 19-22 (emphasis
added).
Defendant’s participation in massages with Epstein is a central part of this case. Ms.
Giuffre has explained that during her first sexual encounter with Jeffrey Epstein, it was
Defendant who provided instruction on how to do it and how to turn the massage into a sexual
event. Obviously, proof that Defendant had previously massaged Epstein – include massages
with sexual component – would provide important corroboration for Ms. Giuffre’s testimony at
trial. And proof that Defendant was involved in massages will further help prove that
statements to the press that Virginia’s allegations were “obvious lies” was itself an obvious lie.
As another example, Defendant refused to answer questions about her knowledge that
Johanna Sjoberg was hired to work for Epstein and provided massages. In the police report,
Johanna admitted that Maxwell recruited her to work for Epstein. See McCawley Decl. at
Exhibit 3, Giuffre000076-77 (police report indicating that Johanna was recruited by Maxwell).
Yet during Defendant’s deposition, she refused to answer questions regarding Johanna Sjoberg.
Q. Do you know what tasks Johanna was hired to performance?
A. She was tasked to answer telephones.
Q. Did you ever ask her to rub Jeffrey's feet? . . .
A. I believe that I have read that, but I don't have any memory of it.

3
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Q. Did you ever tell Johanna that she would get extra money if she
provided Jeffrey massages?
A. I was always happy to give career advice to people and I think that
becoming somebody in the healthcare profession, either exercise instructor or
nutritionist or professional massage therapist is an excellent job opportunity.
Hourly wages are around 7, 8, $9 and as a professional healthcare provider you
can earn somewhere between as we have established 100 to $200 and to be able to
travel and have a job that pays that is a wonderful job opportunity. So in the
context of advising people for opportunities for work, it is possible that I would
have said that she should explore that as an option.
Q. Did you tell her she would get extra money if she massaged Jeffrey?
A. I'm just saying, I cannot recall the exact conversation. I give career
advice and I have done that.
Q. Did you ever have Johanna massage you?
A. I did.
Q. How many times?
A. I don't recall how many times.
Q. Was there sex involved?
A. No. . . .
Q. Did you ever have sexual contact with Johanna?
MR. PAGLIUCA: Object to the form and foundation. You need to give
me an opportunity to get in between the questions.
Anything that involves consensual sex on your part, I'm instructing you
not to answer.
Q. Did you ever have sexual contact with Johanna?
A. [MR. PAGLIUCA?] Again, she is an adult -Q. I’m asking you, did you ever have sexual contact with Johanna?
A. I’ve just been instructed not to answer.
Q. On what basis?
A. You have to ask my lawyer.
See McCawley Decl. at Exhibit 4, Tr. of Maxwell Depo. (Apr. 22, 2016) at 60-62 (emphasis
added).
4
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Here again, this information is critical to the case. Among other things, these questions
are designed to show a modus operani (“M.O”) for Epstein and Maxwell – specifically, how they
recruited for a non-sexual massage than converted the massage into sexual activities.
One last illustration comes from Defendant’s refusal to answer about her knowledge of
Epstein’s sexual interests during massages:
Q. Does Jeffrey like to have his nipples pinched during sexual
encounters?
MR. PAGLIUCA: Objection to form and foundation.
A. I'm not referring to any advice on my counsel. I'm not talking about
any adult sexual things when I was with him.
Q. When Jeffrey would have a massage, would he request that the
masseuse pinch his nipples while he was having a massage?
A. I'm not talking about anything with consensual adult situation.
See McCawley Decl. at Exhibit 5, Tr. of Maxwell Depo. (Apr. 22, 2016) at 82.
While Epstein himself might also provide answers to these questions, it appears likely
that he will assert his Fifth Amendment privilege regarding his sexual activities. Accordingly,
Ms. Giuffre must pursue questioning of Maxwell to obtain information on this subject. Here
again, information about Epstein’s sexual idiosyncrasies will provide important corroboration to
Ms. Giuffre’s testimony that she had sexual interactions of an identical nature with Epstein.
These refusals are not an isolated instance. Instead, similar refusals to answer questions
occurred repeatedly throughout the deposition. See, e.g., McCawley Decl. at Composite Exhibit
6. 52-55; 64-65; 82; 92-93; 137-38; 307-09.
The Court should compel Defendant to answer all these questions. In addition to the
specific points made above, the “big picture” here reveals how vital such discovery is. At the
core of Ms. Giuffre’s allegations is the allegation that Defendant lured her into a sexual situation
with the offer of a job making money as a massage therapist; that Epstein always habitually tried
5
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to turn massages into sex (that was his modus operandi and plan all along); and that Maxwell
recruited other females for an ostensibly proper position, such as therapeutic masseuse, with
knowledge that the intent was for that person would be pressured to provide sexual gratification
to Epstein. As a result, Epstein’s use of massages for sexual purposes is a central part of this
case.
And Defendant’s role in those massages – and knowledge of the purposes of those
massages – is a critical piece of evidence showing her state of mind when she attacked Ms.
Giuffre’s assertions as “entirely untrue.” Ms. Giuffre intends to prove at trial that Defendant
knew full well the sexual purpose for which she was recruiting females – including underage
females like Ms. Giuffre. Ms. Giuffre is entitled to explore Defendant’s knowledge of the sexual
activities that took place under the guise of “massages.” Otherwise Defendant will be able to
portray to the jury an inaccurate picture of that what was happening at Epstein’s house what
nothing more than run-of-the-mill massage therapy. See, e.g., McCawley Decl. at Exhibit 7, Tr.
of Maxwell Depo. (Apr. 22, 2016) at 51 (“Q: Did [the pay for massage therapists] vary on what
sexual acts they performed? . . . A: No, it varied depending on how much time, some massage
therapists charge more and some charge less.”).
Defendant’s refusal to answer questions about alleged “adult” consensual sex also blocks
Ms. Giuffre from seeking legitimate discovery in this case. By refusing to answer questions
about her and Epstein’s sexual activities with alleged “adults,” Defendant is essentially given the
ability to refuse to answer any sexual question she does not wish to answer. Defendant simply
has to deem the question as involving “consensual adult sex” and no need be given. The result is
to leave Ms. Giuffre with no way of exploring the identity of these alleged adults, the ages of
these alleged adults, and indeed whether they were adults at all. This allows Defendant to claim

6
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that she is unaware of any sexual activity involving underage females, because (she claims) the
only sexual activity she was aware involved adults.
The Court should compel Ms. Maxwell to answer all questions about her knowledge
relating to sexual activities with Epstein and other females while at Epstein’s various homes. See
Fed. R. Crim. P. 37(a)(3)(B)(i); see, e.g., Kelly v. A1 Tech., No. 09 CIV. 962 LAK MHD, 2010
WL 1541585, at *20 (S.D.N.Y. Apr. 12, 2010) (“Under the Federal Rules, when a party refuses
to answer a question during a deposition, the questioning party may subsequently move to
compel disclosure of the testimony that it sought. The court must determine the propriety of the
deponent's objection to answering the questions, and can order the deponent to provide
improperly withheld answers during a continued deposition” (internal citations omitted)). Of
course, the party objecting to discovery must carry the burden of proving the validity of its
objections, particularly in light of “the broad and liberal construction afforded the federal
discovery rules . . . .” John Wiley & Sons, Inc. v. Book Dog Books, LLC, 298 F.R.D. 184, 186
(S.D.N.Y. 2014). For purposes of a deposition, the information sought “need not be admissible
at the trial if the discovery appears reasonably calculated to lead to the discovery of admissible
evidence.” Chen-Oster v. Goldman, Sachs & Co., 293 F.R.D. 557, 561 (S.D.N.Y. 2013) (citing
Fed.R.Civ.P. 26(b)(1)).
Defendant cannot carry her burden of showing that the questions asked are not
reasonably calculated to lead to the discovery of admissible evidence. This is a case in which
sexual activities lie at the heart of the issues in dispute. As a result, it is hardly surprising to find
that discovery pertains to alleged “adult” sexual activities – and questions about such subjects are
entirely proper. See, e.g., Condit v. Dunne, 225 F.R.D. 100, 113 (S.D.N.Y. 2004) (in defamation
case, “Plaintiff is hereby ordered to answer questions regarding his sexual relationships in so far

7
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as they are relevant to a defense of substantial truth, mitigation of damages, or impeachment of
plaintiff.”); Weber v. Multimedia Entm't, Inc., No. 97 CIV. 0682 PKL THK, 1997 WL 729039, at
*3 (S.D.N.Y. Nov. 24, 1997) (“While discovery is not unlimited and may not unnecessarily
intrude into private matters, in the instant case inquiry into private matters is clearly relevant to
the subject matter of the suit. Accordingly, plaintiff Misty Weber shall respond to defendants'
interrogatories concerning her sexual partners . . . .”).
Generally speaking, instructions from attorneys to their clients not to answer questions at
a deposition should be “limited to [issues regarding] privilege.” Morales v. Zondo, Inc., 204
F.R.D. 50, 54 (S.D.N.Y. 2001). In this case, defense counsel ranged far beyond the normal
parameters of objections and sought to decide for himself what issues were relevant. That was
improper and the Court should order a resumption of the Defendant’s deposition so that she can
answer questions about her knowledge of sexual activity relating to Jeffrey Epstein.
CONCLUSION
Defendant should be ordered to sit for a follow-up deposition and directed to answer
questions regarding her knowledge of alleged “adult” sexual activity.
Dated: May 5, 2016.
Respectfully Submitted,
BOIES, SCHILLER & FLEXNER LLP
By: /s/ Sigrid McCawley
Sigrid McCawley (Pro Hac Vice)
Meredith Schultz (Pro Hac Vice)
Boies Schiller & Flexner LLP
401 E. Las Olas Blvd., Suite 1200
Ft. Lauderdale, FL 33301
(954) 356-0011
David Boies
Boies Schiller & Flexner LLP
8
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333 Main Street
Armonk, NY 10504
Bradley J. Edwards (Pro Hac Vice)
FARMER, JAFFE, WEISSING,
EDWARDS, FISTOS & LEHRMAN, P.L.
425 North Andrews Avenue, Suite 2
Fort Lauderdale, Florida 33301
(954) 524-2820
Paul G. Cassell (Pro Hac Vice)
S.J. Quinney College of Law
University of Utah
383 University St.
Salt Lake City, UT 84112
(801) 585-52022

2

This daytime business address is provided for identification and correspondence purposes only
and is not intended to imply institutional endorsement by the University of Utah for this private
representation.
9
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 5th day of May, 2016, I electronically filed the
foregoing document with the Clerk of Court by using the CM/ECF system. I also certify that the
foregoing document is being served this day on the individuals identified below via transmission
of Notices of Electronic Filing generated by CM/ECF.
Laura A. Menninger, Esq.
Jeffrey Pagliuca, Esq.
HADDON, MORGAN & FOREMAN, P.C.
150 East 10th Avenue
Denver, Colorado 80203
Tel: (303) 831-7364
Fax: (303) 832-2628
Email: lmenninger@hmflaw.com
jpagliuca@hmflaw.com

/s/ Sigrid S. McCawley
Sigrid S. McCawley
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United States District Court
Southern District of New York
Virginia L. Giuffre,
Plaintiff,

Case No.: 15-cv-07433-RWS

v.
Ghislaine Maxwell,
Defendant.
______________________________/
REDACTED DECLARATION OF SIGRID S. McCAWLEY IN SUPPORT OF
PLAINTIFF’S MOTION TO COMPEL DEFENDANT TO ANSWER
DEPOSITION QUESTIONS FILED UNDER SEAL
I, Sigrid S. McCawley, declare that the below is true and correct to the best of my
knowledge as follows:
1.

I am a partner with the law firm of Boies, Schiller & Flexner LLP and duly

licensed to practice in Florida and before this Court pursuant to this Court’s September 29, 2015
Order granting my Application to Appear Pro Hac Vice.
2.

I respectfully submit this Declaration in support of Plaintiff’s Motion to Compel

Defendant To Answer Deposition Questions Filed Under Seal.
3.

Attached hereto as Exhibit 1, is a true and correct copy of page 21 of Defendant

Maxwell’s April 22, 2016 Deposition transcript.
4.

Attached hereto as Exhibit 2, are true and correct copies of pages 19-22 of

Defendant Maxwell’s April 22, 2016 Deposition transcript.
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5.

Attached hereto as Exhibit 3, is a true and correct copy of the Palm Beach police

6.

Attached hereto as Exhibit 4, are true and correct copies of pages 60-62 of

report.

Defendant Maxwell’s April 22, 2016 Deposition transcript.
7.

Attached hereto as Exhibit 5, is a true and correct copy of page 82 of Defendant

Maxwell’s April 22, 2016 Deposition transcript.
8.

Attached hereto as Composite Exhibit 6, are true and correct copies of pages 52-

55; 64-65; 82; 92-93; 137-38; 307-09 of Defendant Maxwell’s April 22, 2016 Deposition
transcript.
9.

Attached hereto as Exhibit 7, is a true and correct copy of page 51 of Defendant

Maxwell’s April 22, 2016 Deposition transcript.

I declare under penalty of perjury that the foregoing is true and correct.

/s/ Sigrid S. McCawley ____
Sigrid S. McCawley, Esq.
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Dated: May 5, 2016.
Respectfully Submitted,
BOIES, SCHILLER & FLEXNER LLP
By: /s/ Sigrid McCawley
Sigrid McCawley (Pro Hac Vice)
Boies, Schiller & Flexner LLP
401 E. Las Olas Blvd., Suite
1200 Ft. Lauderdale, FL 33301
(954) 356-0011
David Boies
Boies, Schiller & Flexner LLP
333 Main Street
Armonk, NY 10504
Ellen Brockman
Boies, Schiller & Flexner LLP
575 Lexington Ave
New York, New York 10022
(212) 446-2300
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on May 5, 2016, I electronically filed the foregoing document
with the Clerk of Court by using the CM/ECF system. I also certify that the foregoing document
is being served this day on the individuals identified below via transmission of Notices of
Electronic Filing generated by CM/ECF.

Laura A. Menninger, Esq.
Jeffrey Paliuca, Esq.
HADDON, MORGAN & FOREMAN, P.C.
150 East 10th Avenue
Denver, Colorado 80203
Tel: (303) 831-7364
Fax: (303) 832-2628
Email: lmenninger@hmflaw.com
/s/ Sigrid S. McCawley
Sigrid S. McCawley, Esq.
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EXHIBIT 1
REDACTED
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
--------------------------------------------------X

Plaintiff,
v.
GHISLAINE MAXWELL,
Defendant.

.........................................
......

VIRGINIA L. GIUFFRE,

15-cv-07433-RWS

--------------------------------------------------X

Defendant’s Combined Response to Plaintiff’s Motion to Compel Defendant
to Answer Deposition Questions Filed Under Seal and
Motion to Terminate or Limit Pursuant to F.R.Civ.P. 30(d)(3)

Laura A. Menninger
Jeffrey S. Pagliuca
HADDON, MORGAN, AND FOREMAN, P.C.
East 10th Avenue
Denver, CO 80203
303.831.7364
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INTRODUCTION
Defendant, Ghislaine Maxwell, through her attorneys, responds to Plaintiff’s Motion to
Compel Defendant to Answer Deposition Questions Filed Under Seal (Doc. # 143 ) (“Motion” ).
Ms. Maxwell, pursuant to Rule 30(d)(3) of the Federal Rules of Civil Procedure, moves to
prohibit Plaintiff from asking her questions about any adult,

In support of her

requests, Ms. Maxwell states:
Plaintiff initiated this action purportedly in reaction to statements attributed to Ghislaine
Maxwell on January 3, and 4, 2015. The first of the two statements, according to Plaintiff’s
complaint, was issued by Ross Gow in the United Kingdom. The second was made by Ms.
Maxwell in New York when she was accosted by reporters on the street. Both statements were
brief, contained no factual content, and can best be described as general denials of allegations
made by Plaintiff against Ms. Maxwell, to wit, that Ms. Maxwell “assisted” and participated in
sexual abuse of the Plaintiff between 1999 and 2002.
Plaintiff does not claim that any sexual abuse occurred after 2002 or that she had any
contact with Ms. Maxwell after 2002. Indeed, according to Plaintiff, in 2002 she relocated, first
to Thailand and then to Australia, where she married and started a family. Given that she has
been thousands of miles away from the United States for more than a decade it is unlikely that
Plaintiff has any personal knowledge about events involving Jeffrey Epstein after she left the
country and broke off all contact with both Mr. Epstein and Ms. Maxwell.
This lawsuit presents one relatively simple question: is Plaintiff’s claim that she was
sexually abused by Jeffrey Epstein between 1999 and 2002 “with the assistance and participation
of” Ms. Maxwell substantially true? In light of this one simple question,

1

Case 1:15-cv-07433-LAP Document 149 Filed 05/10/16 Page 3 of 9

Plaintiff deposed

2
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This is a very reasonable line given the subject matter of this
defamation action, i.e., did Ms. Maxwell assist Mr. Epstein in the sexual trafficking of the
Plaintiff from 1999 to 2002. The

ARGUMENT
Federal Rule of Civil Procedure 26(b)(1) provides, in relevant part, that "[p]arties may
obtain discovery regarding any matter, not privileged, that is relevant to the claim or defense of
any party ….”
Although the scope of discovery is deliberately broad, a Court is not "required to permit
plaintiff to engage in a `fishing expedition' in the hope of supporting [her] his claim.’" McGee v.
Hayes, 43 Fed.Appx. 214, 217 (10th Cir. 2002) (unpublished opinion). See Tottenham v. Trans
World Gaming Corp., 2002 WL 1967023, at *2 (S.D.N.Y. 2002) ("Discovery, however, is not
intended to be a fishing expedition, but rather is meant to allow the parties to flesh out
allegations for which they initially have at least a modicum of objective support") (quotations
omitted); Hardrick v. Legal Services Corp., 96 F.R.D. 617, 618 (D.D.C. 1983) (courts should
remain concerned about "fishing expeditions, discovery abuse and inordinate expense involved
in overbroad and far-ranging discovery requests") (quotation omitted). "[B]road discovery is not
without limits and the trial court is given wide discretion in balancing the needs and rights of
both plaintiff and defendant." Gomez v. Martin Marietta Corp., 50 F.3d 1511, 1520 (10th Cir.
1995) (quotation omitted).

3
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Although relevance in discovery is broader than that required for admissibility at trial,
"the object of inquiry must have some evidentiary value before an order to compel disclosure of
otherwise inadmissible material will issue." Zenith Electronics Corp. v. Exzec, Inc., No. 93 C
041, 1998 WL 9181, at *2 (N.D.I11.1998) (quoting Piacenti v. Gen. Motors Corp., 173 F.R.D.
221, 223 (N.D.I11.1997)). Courts have also recognized that "[t]he legal tenet that relevancy in
the discovery context is broader than in the context of admissibility should not be misapplied so
as to allow fishing expeditions in discovery." Id. (quotation omitted).
Under Rule 26(c) of the Federal Rules of Civil Procedure any party may move the court,
for good cause shown, for a protective order regarding pretrial discovery “which justice requires
to protect a party or person from annoyance, embarrassment, oppression or undue burden or
expense.” Fed. R.Civ.P. 26(c). “Although the Rule contains no specific reference to privacy or
to other rights or interests that may be implicated, such matters are implicit in the broad purpose
and language of the Rule.” Seattle Times Company v. Rhinehart, 467 U.S. 20, 35 (U.S. 1984).
It is important to consider that Ms. Maxwell is the defendant in this action. She has not
put her private affairs at issue. She simply denied that she assisted Jeffrey Epstein in the sexual
trafficking of the Plaintiff. She stated that claims made by Plaintiff about her are “untrue” and
contain “obvious lies”.

It is also important to recognize that Ms. Maxwell is not Mr. Epstein and Mr. Epstein’s
alleged conduct after Plaintiff left the country is not an issue in this defamation case. The

4
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Plaintiff has no personal knowledge of any of Mr. Epstein’s activities after 2002. Accordingly,
any statements by Plaintiff about Mr. Epstein’s activities occurring after 2002 are her opinions,
not facts that are subject to any defamation claim.
In an attempt to avoid the obvious problems with the non-relevant, highly intrusive,
overbroad, and in most instances technically objectionable questions, Plaintiff has created a new
theory:

In Conduit v. Dunn, 225 F.R.D. 100 (S.D.N.Y. 2004), the court considered the reverse of
the issue presented here. Mr. Conduit, a former United States Congressman brought a
defamation action against a media commentator based on statements made regarding the
disappearance and death of a Washington intern. The defendant filed a motion to compel the
plaintiff to provide deposition testimony regarding his sexual relationships which was opposed
by the plaintiff who requested a protective order. Although the court allowed for a limited
inquiry into the Plaintiff’s sexual relationships it did so in large part because the Courts in the
District of New York have:
adamantly refused to allow a litigant to invoke privilege to protect discovery of
information relating to the matter the litigant put directly at issue. Sanofi–
Synthelabo v. Apotex, Inc., 299 F.Supp.2d 303, 308–09 (S.D.N.Y.2004) (finding it
unfair for complainant to assert contentions to the court and then to rely on
privilege to block disclosure of materials that might disprove or undermine those
contentions). This holds true in defamation cases. Cf. Weber v. Multimedia
Entm’t, No. 97 Civ. 0682, 1997 WL 729039 (S.D.N.Y. Nov. 24, 1997) (allowing
discovery of sexual history of plaintiff as to damages in defamation case, though
plaintiff claimed irrelevancy). Id. at 108 (emphasis added).

5
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The court recognized that:
New York, of course, recognizes a right to privacy arising from its own
constitution and the United States Constitution. See People v. Onofre, 72 A.D.2d
268, 424 N.Y.S.2d 566, 568 (App.Div.1980), aff’d, 51 N.Y.2d 476, 434 N.Y.S.2d
947, 415 N.E.2d 936 (1980) (“Personal sexual conduct is a fundamental right,
protected by the right to privacy.”); see, e.g., Doe v. Bolton, 410 U.S. 179, 93
S.Ct. 739, 35 L.Ed.2d 201 (1973); Roe v. Wade, 410 U.S. 113, 93 S.Ct. 705, 35
L.Ed.2d 147 (1973); Loving v. Virginia, 388 U.S. 1, 87 S.Ct. 1817, 18 L.Ed.2d
1010 (1967); Griswold v. Connecticut, 381 U.S. 479, 85 S.Ct. 1678, 14 L.Ed.2d
510 (1965).

For

6
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CONCLUSION

Dated: May 10, 2016.

Respectfully submitted,

/s/ Jeffrey S. Pagliuca
Laura A. Menninger (LM-1374)
Jeffrey S. Pagliuca (pro hac vice)
HADDON, MORGAN AND FOREMAN, P.C.
150 East 10th Avenue
Denver, CO 80203
Phone: 303.831.7364
Fax:
303.832.2628
lmenninger@hmflaw.com
Attorneys for Ghislaine Maxwell

7
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CERTIFICATE OF SERVICE
I certify that on May 10, 2016, I electronically served this Defendant’s Combined
Response to Plaintiff’s Motion to Compel Defendant to Answer Deposition Questions Filed
Under Seal and Motion to Terminate or Limit Pursuant to F.R.Civ.P. 30(d)(3) via ECF on the
following:
Sigrid S. McCawley
Meridith Schultz
BOIES, SCHILLER & FLEXNER, LLP
401 East Las Olas Boulevard, Ste. 1200
Ft. Lauderdale, FL 33301
smccawley@bsfllp.com
mschultz@bsfllp.com

Paul G. Cassell
S.J. Quinney College of Law, University of
Utah
383 S. University Street
Salt Lake City, UT 84112
cassellp@law.utah.edu

Bradley J. Edwards
FARMER, JAFFE, WEISSING, EDWARDS,
FISTOS & LEHRMAN, P.L.
425 North Andrews Ave., Ste. 2
Ft. Lauderdale, FL 33301
brad@pathtojustice.com
/s/ Nicole Simmons
Nicole Simmons
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
--------------------------------------------------X

Plaintiff,
v.
GHISLAINE MAXWELL,
Defendant.

............................................
...

VIRGINIA L. GIUFFRE,

15-cv-07433-RWS

--------------------------------------------------X
DECLARATION OF JEFFREY S. PAGLIUCA IN SUPPORT OF DEFENDANT’S
COMBINED RESPONSE TO PLAINTIFF’S MOTION TO COMPEL DEFENDANT
TO ANSWER DEPOSITION QUESTIONS FILED UNDER SEAL AND MOTION
TO TERMINATE OR LIMIT PURSUANT TO F.R.CIV.P. 30(d)(3)
I, Jeffrey S. Pagliuca, declare as follows:
1.

I am an attorney at law duly licensed in the State of Colorado and admitted to

practice in the United States District Court for the Southern District of New York pro hac vice. I
am a member of the law firm Haddon, Morgan and Foreman. P.C., counsel of record for
Defendant Ghislaine Maxwell (“Maxwell”) in this action. I respectfully submit this declaration
in support of Maxwell’s Combined Response to Plaintiff’s Motion to Compel Defendant to
Answer Deposition Questions Filed Under Seal and Motion to Terminate or Limit Pursuant to
F.R.Civ.P. 30(d)(3).
2.

Attached as Exhibit A is a true and correct copy of
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I declare under penalty of perjury that the foregoing is true and correct. Executed on
May 10, 2016 in Denver, Colorado.

By: /s/ Jeffrey S. Pagliuca
Jeffrey S. Pagliuca

CERTIFICATE OF SERVICE

I certify that on May 10, 2016, I electronically served this DECLARATION OF
JEFFREY S. PAGLIUCA IN SUPPORT OF DEFENDANT’S COMBINED RESPONSE TO
PLAINTIFF’S MOTION TO COMPEL DEFENDANT TO ANSWER DEPOSITION QUESTIONS
FILED UNDER SEAL AND MOTION TO TERMINATE OR LIMIT PURSUANT TO F.R.CIV.P.
30(d)(3)via ECF on the following:
Sigrid S. McCawley
Meridith Schultz
BOIES, SCHILLER & FLEXNER, LLP
401 East Las Olas Boulevard, Ste. 1200
Ft. Lauderdale, FL 33301
smccawley@bsfllp.com
mschultz@bsfllp.com

Paul G. Cassell
S.J. Quinney College of Law, University of
Utah
383 S. University Street
Salt Lake City, UT 84112
cassellp@law.utah.edu

Bradley J. Edwards
FARMER, JAFFE, WEISSING, EDWARDS,
FISTOS & LEHRMAN, P.L.
425 North Andrews Ave., Ste. 2
Ft. Lauderdale, FL 33301
brad@pathtojustice.com
/s/ Nicole Simmons
Nicole Simmons
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United States District Court
Southern District of New York
Virginia L. Giuffre,
Plaintiff,

Case No.: 15-cv-07433-RWS

v.
Ghislaine Maxwell,
Defendant.
________________________________/
PLAINTIFF’S REDACTED REPLY IN SUPPORT OF MOTION TO COMPEL
DEFENDANT TO ANSWER DEPOSITION QUESTIONS
Plaintiff Virginia Giuffre, by and through her undersigned counsel, hereby files this
Reply in Support of her Motion to Compel Defendant to Answer Deposition Questions.
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CONCLUSION

Dated: May 11, 2016
Respectfully Submitted,
BOIES, SCHILLER & FLEXNER LLP
By: /s/ Sigrid McCawley
Sigrid McCawley (Pro Hac Vice)
Meredith Schultz (Pro Hac Vice)
Boies Schiller & Flexner LLP
401 E. Las Olas Blvd., Suite 1200
Ft. Lauderdale, FL 33301
(954) 356-0011
David Boies
Boies Schiller & Flexner LLP
333 Main Street
Armonk, NY 10504
Bradley J. Edwards (Pro Hac Vice)
FARMER, JAFFE, WEISSING,
EDWARDS, FISTOS & LEHRMAN, P.L.
425 North Andrews Avenue, Suite 2
Fort Lauderdale, Florida 33301
(954) 524-2820
Paul G. Cassell (Pro Hac Vice)
S.J. Quinney College of Law
University of Utah
383 University St.
Salt Lake City, UT 84112
(801) 585-52022
2

This daytime business address is provided for identification and correspondence purposes only and is
not intended to imply institutional endorsement by the University of Utah for this private representation.
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 11th day of May, 2016, I electronically filed the
foregoing document with the Clerk of Court by using the CM/ECF system. I also certify that the
foregoing document is being served this day on the individuals identified below via transmission
of Notices of Electronic Filing generated by CM/ECF.
Laura A. Menninger, Esq.
Jeffrey Pagliuca, Esq.
HADDON, MORGAN & FOREMAN, P.C.
150 East 10th Avenue
Denver, Colorado 80203
Tel: (303) 831-7364
Fax: (303) 832-2628
Email: lmenninger@hmflaw.com
jpagliuca@hmflaw.com

/s/ Sigrid S. McCawley
Sigrid S. McCawley
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Defendant Ghislaine Maxwell (“Ms. Maxwell”) files this Motion to Compel All
Attorney-Client Communications and Attorney Work Product Placed At Issue By Plaintiff and
Her Attorneys (“Motion”), and as grounds therefore states as follows:
CERTIFICATE OF CONFERRAL
Pursuant to Federal Rule of Civil Procedure 37(a)(1), undersigned counsel certifies that
she conferred with opposing counsel regarding the issues contained herein and was unable to
resolve the matter.
INTRODUCTION
Plaintiff and her attorneys have tied a Gordian knot of overlapping litigations, client
representations and joint defense agreements. Through these multiple litigations and
representations, they attempt to strategically leverage attorney-client communications and
attorney work product to their tactical advantage by selectively disclosing information.
Simultaneously, they desperately seek to avoid disclosure of related materials they know are
unfavorable, would destroy Plaintiff’s claim that she has been truthful, and reveal her attorneys’
knowledge of Plaintiff’s false statements in multiple sworn filings and her concerted media
campaign. The law, however, does not permit such a manipulation of the attorney-client and
work product privileges. Rather, the selective disclosure of privileged materials results in a
waiver of privilege as to all such material. This waiver is broad-sweeping when, as here, the
persons asserting the privileges have affirmatively put the subject matter of the materials at issue.
In the most recent of their serial litigations (apart from this case), Plaintiff’s own
attorneys Bradley Edwards (“Edwards) and Paul Cassell (“Cassell”) sued Harvard Law Professor
Alan Dershowitz (“Dershowitz”) for defamation in Florida state court. The subject matter of that
litigation concerned whether Mr. Dershowitz defamed Plaintiff’s attorneys by claiming
a) Plaintiff is lying; b) Edwards and Cassell knew Plaintiff is lying; c) Edwards and Cassell helped
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Plaintiff lie and helped her concoct her stories; d) Edwards and Cassell failed to properly
investigate Plaintiff’s allegations before filing pleadings and sworn statements on Plaintiff’s
behalf; and e) Edwards and Cassell were motivated to take these actions by a desire to achieve
personal economic gain. This litigation put at issue all communications between Plaintiff and
her attorneys as well as her attorneys’ complete work product in the investigations of Plaintiff’s
stories and accusations. The truth of the matters put at issue in the Dershowitz litigation can only
be tested by examination of privileged materials, resulting in a sweeping waiver.

BACKGROUND FACTS RELEVANT TO DISPUTE
In her privilege log, Plaintiff has “categorically” logged five separate groups of
documents she has withheld on the basis of “AC Privilege and Work Product/joint
defense/common interest.” The documents are identified as:

1.
Correspondence re: Jane Doe #1 and Jane Doe #2 v. United States, Case No. 0880736-CIV-Marra, pending in the Southern District of Florida. ("CVRA Case")
Plaintiff withheld documents purportedly to and from her attorneys (and others) related to
legal advice regarding the CVRA Case (to which Plaintiff is not a party), and documents
purportedly giving attorney mental impressions related to the CVRA Case and
“evidence” related thereto. Declaration of Laura A. Menninger (“Menninger Decl..”),
Exhibit A.
(i) The date range of the documents is 2011 – Present. Id.
(ii) Persons identified as involved in the communications are: Plaintiff Virginia
Giuffre (“Giuffre”), Brad Edwards (“Edwards”), Paul Cassell (“Cassell”),
Brittany Henderson (“Henderson”), Sigrid McCawley (“McCawley”),
Meredith Schultz (“Shultz”), David Boies (“Boies”), Jack Scarola (“Scarola”),
Stan Pottinger (“Pottinger”), Ellen Brockman (“Brockman”), Legal Assistants
(“Legal Assistants”), Professionals retained by attorneys to aid in the rendition
of legal advice and representation (“Other Professionals”). Id.
2.
Correspondence re: Giuffre v. Maxwell, 15-cv-07433-RWS, pending in the
Southern District of New York (“Maxwell Case”). Id.
(i) The date range of the documents is September 21, 2015– Present. Id.
2

(ii) Persons identified as involved in the communications are: Giuffre, Edwards
Cassell, Henderson, McCawley, Schultz, Boies, Pottinger, Stephen Zach
(“Zach”), Brockman, Legal Assistants and Other Professionals. Id.
3.
Correspondence re: Bradley Edwards and Paul Cassell v. Alan Dershowitz
(“Dershowitz Case”), Case No. 15000072, pending in the Seventeenth Judicial Circuit,
Broward County, Florida. (“Dershowitz Case”). Id.
(i) The date range of the documents is January 2015 -Present. Id.
(ii) Persons identified as involved in the communications are: Giuffre, Edwards
Cassell, Henderson, McCawley, Schultz, Boies, Pottinger, Zach, Brockman,
Legal Assistants and Other Professionals. Id.
4.
Correspondence re: Jane Doe No. 102 v. Jeffrey Epstein (“Epstein Case”), Case
No. 09-80656-CIV-Marra/Johnson (Southern District of Florida) (“Epstein case”)
(i) The date range of the documents is 2009 – Present
(ii) Persons identified as involved in the communications are: Giuffre, Bob
Josefsberg, Katherine W. Ezell, Amy Ederi, other Podhurst attorneys, Legal
Assistants, and Professionals retained by attorneys to aid in the rendition of
legal advice. Id.
5.
“This categorical entry is regarding correspondence potential legal action against
entities and individuals.” (same description re potential litigation)
(i) The date range of the documents is from January 2015 –Present.
(ii) Persons identified as involved in the communications are: Giuffre, Edwards
Cassell, Henderson, McCawley, Schultz, Boies, Pottinger, Zach, Brockman,
Legal Assistants and Other Professionals.
Plaintiff is withholding “Approx. 1.3 kilobytes [of documents] overlapping with other
cases” based on the categorically logged entries in Paragraph 1.
According to her most recent interrogatory response, Plaintiff has been represented in
various litigation matters identified above as follows:
(a)
Pottinger, Boies, and McCawley (along with other Boies Schiller & Flexner LLP
(“Boies Schiller”) attorneys represent Ms. Giuffre as a non-party in the Dershowitz Case,
starting in February 2015.
(b)
Edwards (along with other Farmer, Jaffe, Weissing, Edwards, Fistos & Lehrman,
P.L. attorneys), Cassell, Pottinger, Boies and McCawley and Boies Schiller attorneys
represent Ms. Giuffre in the Maxwell case, “the complaint of which was filed in
September, 2015.” Id.
3

(c)
Cassell represents Ms. Giuffre as a non-party in the CVRA Case, starting in May
of 2014. Id.
(d)
Edwards and other Farmer, Jaffe attorneys represent Ms. Giuffre as a non-party in
the CVRA Case, starting in 2011. Id.
(e)
Cassell provided Ms. Giuffre with legal advice concerning potential legal action
starting in early 2011. Id.
(f)
Cassell, Edwards and other Farmer, Jaffe attorneys, Pottinger, Boies (along with
other Boies Schiller attorneys) represent Ms. Giuffre regarding investigations into
potential legal action starting in the second half of 2014. Id.
(g)

According to Plaintiff, she has never been represented by Scarola.

Menninger Decl., Ex. B at 4.
The CVRA Case
In the CVRA Case, Edwards (starting in 2011) and Cassell (starting in May 2014) have
represented Plaintiff in attempting to obtain joinder in the pending action. On December 30,
2014, Cassell and Edwards filed a pleading titled "Jane Doe #3 and Jane Doe #4's Motion
Pursuant to Rule 21 for Joinder in Action" in the CVRA Case. Menninger Decl., Ex C (the
"Joinder Motion"). The Joinder Motion contained a number of allegations on behalf of “Jane
Doe # 3,” who is actually Ms. Giuffre, the Plaintiff in this case. The allegations include that
“Epstein also sexually trafficked the then-minor Jane Doe [#3], making her available for sex to
politically-connected and financially-powerful people." The "politically-connected and
financially powerful people" identified by Edwards and Cassell by name in the Joinder Motion
as having had sexual relations with Jane Doe #3 were Prince Andrew, Duke of York ("Prince
Andrew"), Ms. Maxwell, Jean Luc Brunel ("Brunel") and Alan Dershowitz (“Dershowitz”). Id.
at 3-6.1
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The judge in the CVRA case subsequently struck these allegations, stating “[a]t this juncture in the proceedings,
these lurid details are unnecessary to the determination of whether Jane Doe 3 and Jane Doe 4 should be permitted
to join Petitioners’ claim that the Government violated their rights under the CVRA. The factual details regarding
with whom and where the Jane Does engaged in sexual activities are immaterial and impertinent to this central claim
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Following the Joinder Motion, Dershowitz made numerous public appearances in which
he vigorously denied the allegations, stated that Edwards and Cassell “are lying deliberately,”
and that if Cassell and Edwards “had just done an hours’ worth of work, they would have seen
she [Plaintiff] is lying through her teeth.” See Menninger Decl., Ex. E at 9-10.
The Dershowitz Case
On January 6, 2015, Edwards and Cassell initiated litigation against Dershowitz - the
Dershowitz Case. See Menninger Decl., Ex. F.
In the Dershowitz Case, Edwards and Cassell sued Dershowitz for defamation claiming
that Dershowitz’s public statements – that they and their client were lying and that they failed to
investigate their client’s claims – were false. The Complaint by Edwards and Cassell alleged that
“[i]mmediately following the filing of what Dershowitz knew to be an entirely proper and wellfounded pleading, Dershowitz initiated a massive public media assault on the reputation and
character of Bradley J. Edwards and Paul G. Cassell accusing them of intentionally lying in their
filing, of having leveled knowingly false accusations against the Dershowitz without ever
conducting any investigation of the credibility of the accusations, and of having acted unethically
to the extent that their willful misconduct warranted and required disbarment.” Menninger Decl.,
Ex. F, ¶ 17.
Edwards and Cassell claimed as false Dershowitz’s statements that “Edwards and Cassell
failed to minimally investigate the allegations advanced on behalf of their client [Virginia
Giuffre] and even that they sat down with her to contrive the allegations.” Menninger Decl., Ex.
E at 9. During the Dershowitz litigation, Edwards and Cassel responded to interrogatories and
requests for production issued by Dershowitz. Menninger Decl., Ex. G. Interrogatory No.1 asked:
(i.e., that they were known victims of Mr. Epstein and the Government owed them CVRA duties), especially
considering that these details involve non-parties who are not related to the respondent Government. These
unnecessary details shall be stricken.” See Menninger Decl., Ex. D.
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“State verbatim or as close as possible Each statement by Dershowitz that You assert defamed You,”
to which Edwards and Cassel responded with nine pages of statements made by Dershowitz in the
press where Dershowitz states: 1) Plaintiff is lying; 2) Edwards and Cassel know Plaintiff is lying; 3)
Edwards and Cassel helped Plaintiff lie and “put words in her mouth”; and 4) Edwards and Cassel
failed to properly investigate Plaintiff’s allegations before publicizing Plaintiff’s statements.
Menninger Decl., Ex. G at 3-11.
Edwards and Cassell further stated that the listed Dershowitz press statements were
defamatory because “[t]he factual assertions contained or implied in the statements quoted in

answer to Interrogatory Number 1 were not true, notably with regard to claims that Edwards and
Cassell were deliberately lying, had failed to conduct an investigation of the allegations before
filing them, had manipulated or conspired with Jane Doe No. 3 to make intentionally false
allegations about Mr. Dershowitz, and that Plaintiffs were motivated to participate in the filing of
knowingly false accusations against the Defendant by a desire to achieve personal economic
gain.” Menninger Decl., Ex. G at 11, Response to Interrog. 2.
At the time the Dershowitz Case was filed, Edwards, Cassell and Boies represented
Plaintiff regarding “potential litigations.” See supra at ¶ 3f.
Plaintiff, Edwards and Cassell claim to be in a joint defense or common interest
agreement relating to the Dershowitz Case (Menninger Decl., Ex. H at 205:19-206:7), although
no such agreement has ever been produced.
Plaintiff and her counsel actively participated in the Dershowitz Case. Plaintiff provided
a declaration in the Dershowitz Case in support of the claims against Dershowitz. Menninger
Decl., Ex. I. Plaintiff also sat for a deposition in the Dershowitz Case and testified in a manner
expected to support Edwards’ and Cassell’s claims. Menninger Decl., Ex. H. Her counsel filed
12 pleadings in that matter.
6

I.

The Attorney-Client and Work Product Privilege Standards and Limitations
a. The Attorney-Client Privilege
“The attorney-client privilege protects communications (1) between a client and his or

her attorney (2) that are intended to be, and in fact were, kept confidential (3) for the purpose of
obtaining or providing legal advice.” United States v. Mejia, 655 F.3d 126, 132 (2d Cir. 2011).
The purpose of the privilege “is to encourage full and frank communication between attorneys
and their clients and thereby promote broader public interests in the observance of law and
administration of justice.” Upjohn Co. v. United States, 449 U.S. 383, 389 (1981). “In order to
balance this protection of confidentiality with the competing value of public disclosure, however,
courts apply the privilege only where necessary to achieve its purpose and construe the privilege
narrowly because it renders relevant information undiscoverable.” Mejia, 655 F.3d at 132.
Because the privilege “stands in derogation of the search for truth so essential to the effective
operation of any system for justice ... the privilege must be narrowly construed.” Calvin Klein
Trademark Trust v. Wachner, 198 F.R.D. 53, 55 (S.D.N.Y. 2000) (citing United States v. Nixon,
418 U.S. 683, 710 (1974)). “The party invoking the privilege also has the burden to show that the
privilege has not been waived.” Wultz v. Bank of China Ltd., 304 F.R.D. 384, 391
(S.D.N.Y.2015).

b. Work Product Privilege
The work-product privilege protects documents either created by counsel or at counsel's
directive, in anticipation of litigation. See In re Grand Jury Subpoenas Dated March 19, 2002 &
August 2, 2002, 318 F.3d 379, 383 (2d Cir. 2003). The attorney work-product privilege “shelters
the mental processes of the attorney, providing a privileged area within which he can analyze and
prepare his client's case.” United States v. Nobles, 422 U.S. 225, 238 (1975). Again, the party
7

asserting the work-product privilege “bears the heavy burden of establishing its applicability.” In
re Grand Jury Subpoena Dated July 6, 2005, 510 F.3d 180, 183 (2d Cir. 2007). Work product
“includes both opinion work product, such as an attorney's mental impressions or legal theories,
and fact work product, such as factual investigation results.” Koumoulis v. Indep. Fin. Mktg.
Grp., Inc., 295 F.R.D. 28, 39-40 (E.D.N.Y. 2013), aff'd, 29 F. Supp. 3d 142 (E.D.N.Y. 2014).
“Both the attorney-client and work-product privileges may be waived if a party puts the
privileged communication at issue by relying on it to support a claim or defense.” Id.

II.

Plaintiff and her Attorneys Waived Attorney-Client and Work Product Privileges
by Putting Plaintiff’s Representation At Issue in the Dershowitz Case
“The [attorney-client] privilege may implicitly be waived when [a party] asserts a claim

that in fairness requires examination of protected communications.” United States v. Bilzerian,
926 F.2d 1285, 1292 (2d Cir.1991); see also McGrath v. Nassau Cty. Health Care Corp., 204
F.R.D. 240, 244 (E.D.N.Y. 2001) (“Parties may waive any work product protection by putting
the privileged information at issue”). Courts determine whether a subject matter has been placed
at issue based on whether “(1) assertion of the privilege was a result of some affirmative act,
such as filing suit, by the asserting party; (2) through this affirmative act, the asserting party put
the protected information at issue by making it relevant to the case; and (3) application of the
privilege would have denied the opposing party to information vital to his defense.” Bank
Brussels Lambert v. Credit Lyonnais (Suisse), S.A., 210 F.R.D. 506, 509-10 (S.D.N.Y. 2002)
(quoting Hearn v. Rhay, 68 F.R.D. 574, 581 (E.D.Wash.1975)). “[C]ourts have generally
applied the Hearn [at issue] doctrine liberally, finding a broad waiver of attorney-client privilege
where a party asserts a position “the truth of which can only be assessed by examination of the
privileged communication.” Bank Brussels Lambert, 210 F.R.D. at 508.
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After a party voluntarily discloses attorney-client communications or work-product
information “to an adversary in one proceeding, it cannot withhold the same documents on the
basis of privilege in a subsequent proceeding, even if that subsequent proceeding involves a
different adversary.” Chevron Corp. v. Salazar, 275 F.R.D. 437, 445-46 (S.D.N.Y. 2011); see
also In re Steinhardt Partners, 9 F.3d 230, 235 (2d. Cir. 1993) (“The waiver doctrine provides
that voluntary disclosure of work product to an adversary waives the privilege as to other parties
[in a subsequent proceeding].”); Urban Box Office Network, Inc. v. Interfase Managers, L.P.,
No. 01 Civ. 8854, 2004 WL 2375819, at *3–4 (S.D.N.Y. Oct. 21, 2004) (applying same principle
to waive attorney-client privilege). This, of course, makes sense because “where a party
voluntarily undertakes actions that will predictably lead to the disclosure of [a] document, then
waiver will follow.” Chevron Corp., 275 F.R.D. at 445-46 (internal citations omitted).
“The scope of the attorney-client privilege waiver is determined on a case by case basis
by considering the context of the waiver and the prejudice caused to the other party by permitting
partial disclosure of privileged communications.” McGrath, 204 F.R.D. at 244 (E.D.N.Y. 2001)
(citing In re Grand Jury Proceedings, 219 F.3d 175, 190 (2d Cir.2000)). “As in the attorneyclient context, fairness and prejudice concerns define the scope of any work product waiver.” Id.
at 192. Factors considered by the Second Circuit to find a broad waiver appropriate include
“(1) whether substantive information has been revealed; (2) prejudice to the opposing party
caused by partial disclosure; (3) whether partial disclosure would be misleading to a court; (4)
fairness; and (5) consistency.” Id.
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a. Plaintiff’s Waiver of the Attorney-Client Privilege
Edwards and Cassell sued Dershowitz for defamation claiming that Dershowitz’s public
statements about their representation of client were false. At the time those claims were filed,
Edwards and Cassell represented Plaintiff in the CVRA Case. She was also represented by
Edwards, Cassell and Boies regarding “potential litigation.” The statements Edwards and
Cassell claimed as false included that “Edwards and Cassell failed to minimally investigate the
allegations advanced on behalf of their client [Virginia Giuffre] and even that they sat down with
her to contrive the allegations.” The allegations Edwards and Cassell failed to minimally
investigate and/or contrived where the allegations made by Plaintiff in the CVRA Joinder
Motion. Dershowitz counterclaimed against Edwards and Cassell suing them for 1) the
publication of the false allegations of Giuffre in the Joinder Motion and 2) defamation for their
extra-judicial false statements concerning Dershowitz and his alleged involvement with Giuffre.
Plaintiff and her counsel McCawley actively participated in the Dershowitz Case and
affirmatively waived any attorney-client privilege over Plaintiff’s communications. Plaintiff
produced documents, sat for a deposition (Menninger Decl., Ex. H) and provided a sworn
declaration (Menninger Decl., Ex. I). Through her participation in the case, Plaintiff specifically
discussed her communications with Edwards and Cassell. In her sworn declaration, she
discussed the following attorney communications:


Her conversation with Brad Edwards in 2011 when she first told him her story. This was
followed by a telephone conversation with Edwards and his attorney, Scarola, which was
recorded with her knowledge and consent and which has been filed in multiple court
papers and given to the press2 (Menninger Decl., Ex I at ¶ 55-56);

2

Edwards participated in this call as Plaintiff’s attorney. Plaintiff believed that the conversation was covered by
attorney-client privilege. See Menninger Decl., Ex. J, (email between Plaintiff and Sharon Churcher crafting
communication to Edwards regarding publication of privileged communication). Yet, when the conversation was
sent to the press, and used in later court filings, Plaintiff did nothing to stop the publication of this privileged

10



Her discussions with Edwards and Cassell of her representation in the CVRA Case (id. at
¶ 61);



Her directions to counsel to pursue criminal charges (id. at ¶ 65);



In her conversations with her attorneys “no one” has “pressured” her to identify
Dershowitz as a person who allegedly abused her (id. at ¶ 67);



Her authorization to her attorney to file various affidavits including her stories (id. at
¶ 67);



Her attorneys’ belief in the truth of her statements (id. at ¶ 68).

Plaintiff’s waiver of her attorney-client privilege was solidified during her deposition in
the Dershowitz Case. At the conclusion of questioning by Dershowitz’s counsel, and after off
the records discussions between and among McCawley, Edwards, Cassell and Jack Scarola
(counsel for Edwards and Cassell), Mr. Scarola then asked Plaintiff a series of questions directly
discussing her communications with her counsel. McCawley made no objection and Plaintiff
responded to each question. Scarola asked if Edwards pressured or encouraged her to lie:

Menninger Decl., Ex. H at 202:5-202:12. Scarola asked similar questions concerning Cassell.
Id. at 202-03. The questioning, however, was not limited to Plaintiff’s conversations with
Edwards and Cassell. Scarola’s final question, again answered without objection by McCawley,
was:
communication. This alone is sufficient to waive the attorney-client privilege communication as between Edwards
and Plaintiff. See infra, p. 19-20.
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Menninger Decl., Ex. H at 203:18-204:7.
There is no mechanism by which Plaintiff could respond to any of these questions with
the answer “never” unless she is recollecting and relying on the content of each and every
communication she had with Edwards, Cassell and any other person (including each and every
one of her attorneys) about the “topics covered” in the deposition. The topics covered in the
deposition were wide ranging including the full breadth of statements she and her counsel had
made in the CVRA Case, identification of the “high powered” individuals with whom she claims
to have had sexual relations, when and how she allegedly met Epstein, the timing and specifics
of her alleged encounters with Dershowitz, Prince Andrew, Maxwell and others, and her
interviews with and statements to media outlets. In other words, the topics included every story
Plaintiff has ever told concerning the time she claims she was a “sex slave.”
Notably, the Special Master overseeing Plaintiff’s deposition in the Dershowitz Case
immediately recognized the waiver. On re-direct, the following colloquy occurred:

12

Menninger Decl., Ex. H at 205:15-206:10.
This testimony directly placed Plaintiff’s attorney-client communications and work
product at issue in the Dershowitz Case. Edwards and Cassell took the affirmative position that
Dershowitz’s statements that Edwards and Cassell helped Plaintiff fabricate her stories were
false and defamatory. See Menninger Decl., Ex E, p. 2 (“Dershowitz went so far as to repeatedly
accuse Edwards and Cassell of criminal misconduct in actively suborning perjury and fabricating
the allegations of misconduct against him - acts that would warrant their disbarment from the
legal profession. . . . Put simply, Dershowitz has made highly defamatory allegations that have
no basis in fact”). Communications between Plaintiff and her attorney were a central issue in the
claims brought by Edwards and Cassell, and Plaintiff voluntarily testified regarding those
communications.
Plaintiff was acutely aware of how the information was being utilized in the Dershowitz
Case. According to Plaintiff, she is a party to a joint defense or common interest agreement with
Messrs. Edwards and Cassell. When the Dershowitz Case was filed, a mere week after the filing
of the Joinder Motion on Plaintiff’s behalf, Edwards and Cassell represented Plaintiff, who
Dershowitz had also threatened to sue. Thus, Edwards and Cassell allegedly act both as
Plaintiff’s attorneys and her joint-defense or common interest partners. Plaintiff was aware that
what was, or in this case was allegedly not, said between her and her attorney would be
affirmatively used by her counsel/joint defense partners in support of their claims. She
authorized the disclosure and testified, both with the assistance of McCawley.
13

Plaintiff, on behalf of her joint defense partners, provided evidence to support the factual
claim neither Edwards or Cassell (nor anyone else) asked Plaintiff to lie about her stories of
alleged sexual abuse and trafficking. The only way the truth of that issue can be tested is
through the examination of all her communications about her stories, with attorneys or
otherwise. See Bowne v. AmBase Corporation, 150 F.R.D. 465, 488 (S.D.N.Y.1993), aff'd by
161 F.R.D. 258 (S.D.N.Y.1995) (otherwise privileged communications put in issue where party
“asserts a factual claim the truth of which can only be assessed by examination of a privileged
communication”); United States v. Bilzerian, 926 F.2d 1285, 1292 (2d Cir.1991) (“[a] defendant
may not use the privilege to prejudice his opponent's case or to disclose some selected
communications for self-serving purposes. Thus, the privilege may implicitly be waived when
defendant asserts a claim that in fairness requires examination of protected communications.”);
In re von Bulow, 828 F.2d at 101–02 (“[I]t has been established law for a hundred years that
when the client waives the privilege by testifying about what transpired between her and her
attorney, she cannot thereafter insist that the mouth of the attorney be shut. From that has grown
the rule that testimony as to part of a privileged communication, in fairness, requires production
of the remainder.”); United States v. Schmidt, 105 F.3d 82, 89 (2d Cir. 1997) (criminal defendant
who testified that she was never advised by her attorney of the fifth amendment implications of
proceeding pro se put at issue all communications with her former attorney and her knowledge
of the law as informed by her attorney-client communications).
“[T]he attorney-client privilege cannot at once be used as a shield and a sword. . . . A
defendant may not use the privilege to prejudice his opponent's case or to disclose some selected
communications for self-serving purposes.” Bilzerian, 926 F.2d 1285, 1292 (2d Cir. 1991)
(internal citations omitted); Locascio, 357 F.Supp.2d 536, 550 (E.D.N.Y. 2004) (“The privilege
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may not simultaneously be used as a shield and a sword; where a defendant opens the door by
waiving the attorney-client privilege, . . . the [party] cannot open the door only to the information
he would like to admit.”) Plaintiff has used her attorney communications as a sword on behalf of
her joint defense partners, and therefore her communications with her attorneys are no longer
shielded.
Plaintiff also testified that she shared her conversations and communications with
Edwards to unrelated third parties. In particular, she shared her communications with a reporter
for the Daily Mail Online, Sharon Churcher. See Menninger Decl., Ex. K, at 297:5-300:6. There
is no doubt that sharing attorney-client communications with a third-party, particularly when that
third party is a member of the press, acts to waive any claim of privilege. Schaeffler v. United
States, 806 F.3d 34, 40 (2d Cir.2015). (“A party that shares otherwise privileged communications
with an outsider is deemed to waive the privilege by disabling itself from claiming that the
communications were intended to be confidential.”).
b. Edwards and Cassell’s Waivers of Attorney-Client and Work Product Privilege in
the Dershowitz Case
In addition to Plaintiff’s direct waiver, Plaintiff’s counsel/joint defense partners Edwards
and Cassell waived both attorney-client privilege and protection of their work product by putting
those matters at issue in the Dershowitz Case. The scope of the subject matter put at issue in the
Dershowitz Case could not be broader. Edwards and Cassell pleaded and argued at every
conceivable turn that: 1) they had a good faith belief that Ms. Giuffre’s allegations –
communicated to them by Giuffre -- were true; 2) they conducted a thorough investigation of
Ms. Giuffre’s claims (their work product regarding Plaintiff and her allegations); 3) that Ms.
Giuffre and her story were credible; 4) they did not have any communications or encourage
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Plaintiff to fabricate facts or portions of her stories; and 5) they were not motivated in taking
their actions by potential financial gain . Edwards and Cassell point to both communications
with Plaintiff and their own work product in an attempt to prove their claims.
By way of example, in the Motion for Summary Judgement in the Dershowitz Case,
Edwards and Cassell make the following assertions, citing attorney-client-privileged
communications and work product documents in support of their claims and defenses:


“Ms. Giuffre has submitted a sworn affidavit, not only attesting to the truthfulness of her
allegations against Dershowitz but also about the fact that she told her lawyers about
these claims.” (emphasis supplied) (attorney-client communications);



“The assertions of sexual abuse are more than adequately corroborated by compelling
circumstantial evidence which is detailed at length by Cassell in his deposition.” (work
product/investigations);



“Regardless of whether Dershowitz sexually abused Ms. Giuffre, Edwards and Cassell
clearly had a good faith basis for relying on the sworn representations of their client.”
(attorney-client communications, attorney thought process);



“Edwards and Cassell had clearly conducted extensive investigation into the basis for Ms.
Giuffre's allegations” (work product);



“the undisputed record evidence establishes that Edwards and Cassell had every right
following their detailed investigation to rely on Ms. Giuffre's credibility” (attorney-client
communication, work-product and investigations, thought process and credibility
assessments);



“The good faith basis for Edwards and Cassell's reliance on Giuffre's allegations is laid
out in detail by Professor Cassell in more than 50 pages of sworn testimony during his
deposition. See Depo. Transcript of Paul Cassell (Oct. 16 & 17, 2015), at 61-117 (Exhibit
#3)” (attorney investigative activities, work-product and attorney thought process based
on what they “knew” through attorney-client communications).



“Edwards and Cassell clearly had a powerful basis for believing their client's allegation
that she had been sexually abused by Dershowitz, particularly where she had made this
allegation to them as far back as 2011” (attorney-client communications)



“Dershowitz made false and defamatory statements by alleging that two experienced and
capable attorneys who thoroughly investigated and believed Ms. Giuffre's allegations in
good faith should be disbarred” (work-product, investigation of alleged acts and
investigation of credibility).

Menninger Decl., Ex E, at 1-13.
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In addition to the Motion for Summary Judgment, Mr. Cassell in his deposition spent
more than 50 pages detailing the investigations and assessment of all of the evidence used as a
factual basis for the Joinder Motion in the CVRA Case on behalf of Plaintiff. Menninger Decl.,
Ex. L at 61-117. During this soliloquy, Cassell details his and Edwards thought processes in
assessing the claims, their evaluation of the evidence they reviewed, and all other information
that he had to believe Plaintiff’s stories. He specifically refers to Plaintiff, their evaluation of the
evidence in light of the information they “knew” about Plaintiff, and their evaluation and thought
process of how the evidence supported her stories. Of course, the information they “knew”
about Plaintiff was a direct result of her attorney-client communications with them, and their
evaluation of that evidence in the case is clearly work product. In reciting the work product he
believes supports “Virginia’s” story, Cassell states that this is “important to Virginia” and “I
want to do a good job for Virginia Roberts on -- on representing all the -- the evidence that is
available to support her.” Menninger Decl.., Ex. L at 102:1-3 & 118:7-8. Having put these
matters directly at issue, and utilizing both their work-product and attorney-client
communications in support of the claims, there is a complete waiver of protection over 1) the
content of communications between Plaintiff and her attorneys, and 2) her attorneys’ work
product and thought process in investigating and “reasonable belief” in the claims.3

3

In a joint press release relating to the settlement of the Dershowitz Case, Plaintiff and her attorneys again
affirmatively cite to Plaintiff’s communications with them, their investigation of her statements, and their
assessment of her credibility. The references include the time frame prior to their initial filing as well as information
discovered throughout the course of the Dershowitz Cases. In that press release, Edwards and Cassel stated
“Edwards and Cassell maintain that they filed their client's allegations in good faith and performed the necessary
due diligence to do so, and have produced documents detailing those efforts.” Menninger Decl., Ex. M, p.1. The
press release continues in stating that it was a “mistake” to have filed sexual misconduct allegations against
Dershowitz citing, among other things, “the records and other documents produced by the parties.” Id. at 2. These
public statements provide a further waiver over the work product that led to the public acknowledgement that filing
the lawsuit and reliance on Plaintiff’s allegations was a “mistake.”
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c. The elements for finding an at issue waiver are satisfied
As discussed above, “courts have generally applied the [at issue] doctrine liberally,
finding a broad waiver of attorney-client privilege where a party asserts a position “the truth of
which can only be assessed by examination of the privileged communication.” Bank Brussels
Lambert, 210 F.R.D. at 508. All of the factors for waiver have been met: “(1) assertion of the
privilege was a result of some affirmative act, such as filing suit, by the asserting party; (2)
through this affirmative act, the asserting party put the protected information at issue by making
it relevant to the case; and (3) application of the privilege would have denied the opposing party
to information vital to his defense.” Id. 210 F.R.D. at 509-10. Here, Edwards and Cassell, with
the full knowledge and consent of Plaintiff, took the affirmative act of filing and participating in
the Dershowitz Case. Through this affirmative act, they put at issues what Plaintiff told her
attorneys, whether it was true, whether her attorneys helped her concoct additional allegations
that would help her position, whether they adequately investigated her claims, their basis for
believing Plaintiff was credible, and if they and their client were motivated to file false claims by
a desire for financial gain.
As discussed above, Plaintiff voluntarily and affirmatively waived the attorney-client
privilege through her testimony. That alone is sufficient to find an at issue waiver. Plaintiff also
permitted the waiver of the attorney-client privilege by permitting Edwards and Cassell to put
her communications with them and her attorneys’ work product at issue with her full knowledge
and consent. Plaintiff is a party to a joint defense agreement with Edwards and Cassell. She and
her attorneys were involved in communication about the Dershowitz Case beginning in January
2015. The case was preemptively filed to beat Dershowitz to the courthouse, before he could act
on his public statements that he intended to sue both Plaintiff and her attorneys for, among other
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things, defamation. Plaintiff did nothing to stop her counsel from filing the Complaint, despite
the fact that it would necessarily put her communications with her counsel at issue. And, she
actively participated in the litigation. Indeed, the testimony of Cassell makes clear that the
purpose of the litigation was for Plaintiff’s benefit, and that he wanted to do a “good job” for her.
Normally, an attorney cannot waive the attorney-client privilege without his client’s
knowledge and consent. In re von Bulow, 828 F.2d at 101. But, “[a] client may nonetheless by
his actions impliedly waive the privilege or consent to disclosure.” Id., 828 F.2d 94, 101 (2d Cir.
1987) (citing See United States ex rel Edney v. Smith, 425 F.Supp. 1038, 1052 (E.D.N.Y. 1976)
(implied waiver), aff'd, 556 F.2d 556 (2d Cir.), cert. denied, 431 U.S. 958 (1977); Drimmer v.
Appleton, 628 F.Supp. 1249, 1252 (S.D.N.Y.1986) (implied consent); Wigmore, supra, § 2327)).
In certain circumstances, an attorney may have “an implied authority to waive the privilege on
behalf of his client.” Drimmer, 628 F.Supp. at 1251; see also In re von Bulow, 828 F.2d at 101.
“It is the client's responsibility to ensure continued confidentiality of his communications.” Id.
If a client is aware of her attorney’s waiver of privilege and takes no action to preserve
confidentiality, the privilege is lost. Id.; In re Horowitz, 482 F.2d 72, 82 (2d Cir.), cert. denied,
414 U.S. 867 (1973) (“[i]t is not asking too much to insist that if a client wishes to preserve the
privilege under such circumstances, he must take some affirmative action to preserve
confidentiality”).
This situation is analogous to a client asserting advice of counsel as a defense, a situation
in which an at issue waiver of the full scope of attorney-client communications is automatic. See
Bilzerian, 926 F.2d at 1292 (defendant’s testimony that he thought his actions were legal would
have put his knowledge of the law and the basis for his understanding of what the law required
into issue, directly implicating his conversations with counsel); Chin v. Rogoff & Co., P.C., No.
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05 CIV. 8360(NRB), 2008 WL 2073934, at *6 (S.D.N.Y. May 8, 2008) (in suit for damages
against tax advisor for negligence in providing tax advice, reliance and causation could only be
assessed through invading the attorney-client privilege and examining the nature of counsel’s
advice to determine different advice was given by attorneys). The at issue waiver is complete
“even if a party does not attempt to make use of a privileged communication” Bowne of New
York City, Inc. v. AmBase Corp., 150 F.R.D. 465, 488 (S.D.N.Y. 1993) (discussing Bilzerian,
926 F.2d 1285); Chin, 2008 WL 2073934, at *6 (waiver occur even where client does not
reference attorney communications if review of communications is necessary to establish an
element of a claim). Here, Edwards and Cassell put the issue of their “good faith” reliance on
Plaintiff’s communications to them affirmatively at issue, as well as their investigation of what
she told them in those communications. Having done so with Plaintiff’s knowledge and consent,
and without her protest, the waiver is complete.
The application of the privilege here, after it has been selectively waived, denies Ms.
Maxwell information vital to her defense. By way of very limited example, in the case at bar,
Plaintiff claims that she was defamed when Ms. Maxwell stated that the allegations Plaintiff
made in the Joinder Motion, included allegations regarding Dershowitz, Ms. Maxwell and Prince
Andrew, were false. In the Joinder Motion Edwards and Cassell boldly state “Epstein required
Jane Doe #3 to have sexual relations with Dershowitz on numerous occasions while she was a
minor, not only in Florida but also on private planes, in New York, New Mexico, and the U.S.
Virgin Islands.” Menninger Decl., Ex. C at 4. Edwards and Cassell, however, had doubts about
Plaintiff’s allegations based on their own investigation, including whether Dershowitz and
Plaintiff were ever on Epstein’s plane together. Cassell identified flight logs Edwards and he
reviewed as supporting the allegations made by Plaintiff. Menninger Decl., Ex. L at 69-70. He
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admits, however, that there is not a single log entry that put Dershowitz and Plaintiff on the same
plane.4 Having put at issue their investigation and “good faith belief” in Plaintiff’s stories, they
must provide all information about anything that both supports and undermines Plaintiff’s story
and their own belief in the credibility of that story.
Plaintiff will undoubtedly attempt to prop-up her claims that she was telling the truth
through use of the investigative material, work product, mental impressions and opinions on her
credibility offered by her attorneys/joint defense partners, Edwards and Cassell. Ms. Maxwell
cannot be denied access to information showing her attorney’s work and investigation shows
Plaintiff’s stories were fabricated, including the details uncovered demonstrating Plaintiff’s lack
of credibility.
Each of the factors considered by the Second Circuit to find a broad waiver weighs in
favor of finding such a waiver here. The factors are “(1) whether substantive information has
been revealed; (2) prejudice to the opposing party caused by partial disclosure; (3) whether
partial disclosure would be misleading to a court; (4) fairness; and (5) consistency.” McGrath v.
Nassau Cty. Health Care Corp., 204 F.R.D. 240, 244.
Cassell and Edwards have revealed in extensive detail their work-product demonstrating
why they believed Plaintiff’s allegations and incorporated them in the Joinder Motion. It would
be prejudicial for Plaintiff to be able to support her claim in this case that she is not a liar using
her attorney’s testimony and work product, while preventing discovery of work-product and
communications that would prove otherwise or cast doubts on Plaintiff’s credibility. It would be
4

My question, Mr. Cassell, is: You reviewed the flight logs, correct?
A. Correct.
Q. You reviewed them in some detail, correct?
A. Correct.
Q. Is there any entry on those flight lines -- logs that you read as putting Professor Dershowitz and Miss Roberts on
the same plane?
A. No.
Menninger Decl., Ex. L 206:3-11.
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misleading to the court or any jury to hear testimony from Plaintiff’s counsel about all the factual
basis, work product and thought process on which they relied in making the allegations in the
Joinder Motion, but refusing to permit Ms. Maxwell discovering or presenting contradicting
information that Plaintiff’s attorneys had, including information that led them to conclude that it
was a “mistake” to have filed sexual misconduct allegations against Dershowitz. Fairness and
consistency require that Plaintiff and her attorneys be required to disclose all work product and
attorney-client communications relating their investigations of Plaintiff’s statements and story as
alleged in the CVRA Case, their investigations of the allegations, their assessment of the
credibility of the allegations, and contradictory evidence uncovered.
III.

There is No Privilege as to Communications with Scarola
Plaintiff listed on her privilege log Jack Scarola, Edwards and Cassell’s attorney, as an

individual who received or sent communications or documents relating to the CVRA Case. The
log does not state what these documents are, instead including them as part of the “categorical”
logging. The “Types of Privileges” identified are Attorney Client, Work Product, and Joint
Defense/Common Interest. It is entirely unclear how any of these protections can be invoked
regarding communications including Scarola or over documents provided by or to him.

a. There is no Attorney-Client Relationship

Plaintiff specifically states in her interrogatory responses that Scarola is not and has never
been her attorney. Thus, there can be no attorney-client-communications between Plaintiff and
Scarola. If there were, Plaintiff has clearly and voluntarily waived any privilege.
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b. Work Product Privilege has been Waived
In 2011, Scarola acted as Edward’s attorney in a case captioned Epstein v. Edwards, Case
No. 502009CA040800XXXMB, in the Circuit Court for the Fifteenth Judicial Circuit, Palm
Beach County, Florida (the “Epstein v. Edwards Case.”). That action is still pending. According
to the most recent discovery responses, Edwards represented Plaintiff in the CVRA Case at the
same time. SOF, ¶(d).
On April 7, 2011, Edwards, Scarola and Plaintiff had a telephone conversation, recorded
with the knowledge and consent of Plaintiff. Menninger Decl., Ex N at 1. The content of the
conversation is a detailed interview of Plaintiff recounting her story of her time with Epstein.
The transcript of that conversation, clearly marked “Work Product,” has been produced widely
and attached to multiple court filings. It was used affirmatively in the Epstein v. Edwards Case
and filed on May 17, 2011 in that case. See Menninger Decl., Ex. O (Notice of Filing). It was
also used affirmatively in the CVRA Case. See Menninger Decl., Ex. P, DE #290, Exhibit 3. It
was produced in this case and in the Dershowitz Case by Plaintiff and her counsel. See
Menninger Decl., Ex. Q. It apparently was also transmitted to the press. See Menninger Decl.,
Ex. J.
As discussed above, putting information contained in this “work product” document at
issue waives of any protection and extends to any and all work product of Scarola related to
Plaintiff or her claims and stories.

c. There is no basis to claim common interest or joint defense privilege
It bears repeating that “[t]he party asserting the privilege ... bears the burden of
establishing its essential elements.” Mejia, 655 F.3d at 132; see also Wultz v. Bank of China Ltd.,
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304 F.R.D. 384, 391 (S.D.N.Y.2015) (“The party invoking the privilege also has the burden to
show that the privilege has not been waived.”).
Plaintiff provides no basis for claiming a common interest or joint defense with anyone
related to the CVRA case. The only two people Scarola represents, to Ms. Maxwell’s
knowledge, are Edwards and Cassell. They are the attorneys in the CVRA case, and by
definition should not have a personal or common interest with the parties in that litigation.
Regardless, it is Plaintiff’s burden to establish that such and interest exists, who is involved, and
Scarola’s role. Having failed to provide any of the information necessary to establish the
applicability of these privileges, they are waived. See S.E.C. v. Yorkville Advisors, LLC, 300
F.R.D. 152, 162 (S.D.N.Y. 2014) (failure to provide adequate descriptions of the subject matter,
authors and recipients of the withheld documents resulted in waiver of privilege). There is
simply no basis for withholding any communication with or work product of Scarola.

CONCLUSION
Plaintiff and her lawyers waived any privilege as to their communications related to the
subject matters of (a) the CVRA litigation and (b) the Edwards and Cassell v. Dershowitz Case.
Similarly, Plaintiff’s lawyers waived any claim of work product to material gathered in relation
to those litigations.
Accordingly, Ms. Maxwell requests that the Court enter an order finding (a) a waiver of
the attorney-client privilege as to the subject matter of the CVRA and Dershowitz litigations and
(b) a work product exemption for materials gathered in relation to those matters. She further
requests an Order directing Plaintiff to provide Ms. Maxwell with all documents as to which
such the attorney-client privilege and work product have been waived.

Dated: May 26, 2016.
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Respectfully submitted,

/s/ Laura A. Menninger
Laura A. Menninger (LM-1374)
Jeffrey S. Pagliuca (pro hac vice)
HADDON, MORGAN AND FOREMAN, P.C.
150 East 10th Avenue
Denver, CO 80203
Phone: 303.831.7364
Fax:
303.832.2628
lmenninger@hmflaw.com
Attorneys for Ghislaine Maxwell
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Sigrid S. McCawley
Meridith Schultz
BOIES, SCHILLER & FLEXNER, LLP
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Ft. Lauderdale, FL 33301
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mschultz@bsfllp.com

Paul G. Cassell
383 S. University Street
Salt Lake City, UT 84112
cassellp@law.utah.edu

Bradley J. Edwards
FARMER, JAFFE, WEISSING, EDWARDS,
FISTOS & LEHRMAN, P.L.
425 North Andrews Ave., Ste. 2
Ft. Lauderdale, FL 33301
brad@pathtojustice.com
/s/ Nicole Simmons
Nicole Simmons
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
--------------------------------------------------X

Plaintiff,
v.
GHISLAINE MAXWELL,
Defendant.

..........................................
......

VIRGINIA L. GIUFFRE,

15-cv-07433-RWS

--------------------------------------------------X
Declaration Of Laura A. Menninger In Support Of
Motion To Compel All Attorney-Client Communications and Attorney
Work Product Placed At Issue by Plaintiff and Her Attorneys

I, Laura A. Menninger, declare as follows:

1.

I am an attorney at law duly licensed in the State of New York and admitted to

practice in the United States District Court for the Southern District of New York. I am a
member of the law firm Haddon, Morgan & Foreman, P.C., counsel of record for Defendant
Ghislaine Maxwell (“Maxwell”) in this action. I respectfully submit this declaration in support of
Ms. Maxwell’s Motions to Compel All Attorney-Client Communications and Attornty Work
Product Placed At Issue by Plaintiff and Her Attorney.

2.

Attached as Exhibit A is a true and correct copy of excerpts categorically logged

entries from Plaintiff Giuffre's Revised Supplemental Privilege Log dated April 29, 2016.

3.

Attached as Exhibit B is a true and correct copy of Plaintiff Giuffre’s Discovery

Second Amended Supplemental Response to Interrogatory No. 3 concerning her attorney
representations, dated April 29, 2016.
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4.

Attached as Exhibit C (filed under seal)

5.

Attached as Exhibit D is a true and correct copy of the Order in the CVRA Case

dated April 6, 2015.

6.

Attached as Exhibit E is a true and correct copy of the Motion for Summary

Judgment in the Edwards and Cassell v. Dershowitz, Case No. 15-00072, In and for the
Seventeenth Judicial District, Broward County, Florida (“Dershowitz Case”) dated November
25, 2015.

7.

Attached as Exhibit F is a true and correct copy of the Complaint in the

Dershowitz Case dated January 6, 2015.

8.

Attached as Exhibit G is a true and correct copy of the Notice of Serving Answers

to Interrogatories in Dershowitz Case dated March 13, 2015.

9.

Attached as Exhibit H (filed under seal)

10.

Attached as Exhibit I is a true and correct copy of the Declaration of Virginia

Giuffre in the Dershowitz Case dated November 20, 2015.

11.

Attached as Exhibit J (filed under seal)
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12.

Attached as Exhibit K (filed under seal)

13.

Attached as Exhibit L is a true and correct copy of the October 16, 2015

Deposition of Paul G. Cassell taken in the Edwards and Cassell v. Dershowitz, In and for the
Seventeenth Judicial District, Broward County, Florida matter.

14.

Attached as Exhibit M is a true and correct copy of the press release issued by the

parties in the Dershowitz Case on April 8, 2016.

15.

Attached as Exhibit N is a true and correct copy of the interview of Virginia

Roberts by Edwards and Scarola in the Epstein v. Rothstein, Edwards, and L.M, In and for the
Fifteenth Judicial District, Palm Beach County, Florida (“Epstein Case”).

16.

Attached as Exhibit O is a true and correct copy of the May 17, 2011 Notice of

Filing of the interview in the Epstein Case.

17.

Attached as Exhibit P is a true and correct copy of a portion of the ECF Docket

Sheet in the CVRA Case.

18.

Attached as Exhibit Q is a true and correct copy of the document produced by

Plaintiff in this matter as GIUFFRE000862-000887.

By: /s/ Laura A. Menninger
Laura A. Menninger
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Plaintiff Virginia Giuffre, by and through her undersigned counsel, hereby files this
motion to take approximately seven additional depositions in this case beyond the presumptive
ten deposition limit. Ms. Giuffre’s requests is still within the total number of hours allowed by
the ten deposition limit because the parties have agreed that they will split the time for all third
party witnesses such that Ms. Giuffre will only be expending at most 3 ½ hours at those
additional depositions. In an abundance of caution, even though Ms. Giuffre will not likely be
exceeding the total number of hours allowed for depositions, she seeks leave from this Court to
confirm that she may proceed with the additional depositions for the reasons stated below.
Ms. Giuffre has alleged that Defendant recruited females for Mr. Epstein, including
underage females like herself, under the guise of working in a legitimate position - such as an
assistant or as a massage therapist - only to almost immediately be coerced or enticed into
engaging in sex for money. Defendant has challenged the veracity of Ms. Giuffre, and appears
to intend to argue that Ms. Giuffre cannot support the allegation that Ms. Maxwell recruited
females for Mr. Epstein or that the females were coerced or enticed into sex. The sexual abuse
that lies at the heart of this case took place behind closed doors – doors of Jeffrey Epstein’s
various private mansions. Unsurprisingly, Ms. Giuffre must find supporting circumstantial
evidence to support her claims. Moreover, because Mr. Epstein and Defendant were travelling
between Mr. Epstein's numerous homes and thus many of the events relevant to this case took
place more than 100 miles from the courthouse, Ms. Giuffre cannot compel most of the
witnesses to appear via a trial subpoena. Accordingly, Ms. Giuffre seeks leave to take more than
the standard ten depositions in this case. At this time, she seeks leave to take seven additional
depositions, as articulated below.2
2

Ms. Giuffre’s counsel met and conferred with Defendant’s counsel both in person and by phone in an
effort to obtain agreement to proceed with these depositions but was unable to obtain an agreement. See
1
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I.

FACTUAL BACKGROUND
The Court is aware of the scope of this case from earlier pleadings and numerous

hearings. Initially, Ms. Giuffre anticipated the scope of discovery on this case would be narrow,
because many of the events (such as flying to London on one of Epstein’s planes with Maxwell)
were supported by seemingly indisputable evidence, such as flight logs, and because the
Defendant’s counsel initially suggested that she may invoke her Fifth Amendment rights.

McCawley Decl. at Exhibit 1, May 17, 2016 Email Correspondence from Sigrid McCawley to Laura
Menninger and Jeff Pagliuca with proposed deposition calendar. Ms. Giuffre’s ability to determine
exactly which depositions would need to be taken was hamstrung by the Defendant’s refusal to sit for her
deposition. As the Court will recall, Ms. Giuffre made efforts to set Defendant’s deposition starting in
February 2016, yet Defendant did not sit for her deposition until after being ordered by the Court on April
22, 2016.
Ms. Giuffre’s counsel started conferring with Defendant’s counsel in February
2016 and has actively engaged in discussion about these depositions that Ms. Giuffre knew she needed to
take. On May 9, 2016, the parties conferred regarding deposition scheduling and Ms. Giuffre noticed
depositions in accordance with the dates and locations that Defendant’s counsel said were available, and,
on May 17, 2016, provided her with a calendar outlining those dates. See McCawley Decl. at Exhibit 1,
May 17, 2016 Email Correspondence from Sigrid McCawley. Ms. Maxwell waited until one day before
the first deposition scheduled to take place on May 31, 2016 to inform Ms. Giuffre’s counsel that she
refuses to attend the deposition of this subpoenaed witness unless Ms. Giuffre drops her request to seek
additional depositions by way of this motion. “If you intend to seek more than 10 depositions or to
continue the discovery cut-off post July 1, then we will not be appearing at the depositions next week…”
See McCawley Decl. at Exhibit 2, May 27, 2016 e-mail Correspondence from Laura Menninger to
Bradley Edwards. This obstruction of discovery by refusing to attend subpoenaed depositions that were
noticed to her about one month ago on May 4, 2016 should not be condoned. See McCawley Decl. at
Exhibit 3, May 4, 2016 Notice of Service and Subpoena to Juan Alessi. Defendant’s counsel is also
apparently refusing to appear at the other two depositions set for next week, of Maria Alessi set for
Wednesday, June 1, 2016 and originally noticed on May 4, 2016 and Dave Rodgers set for Friday, June 3,
2016 and originally noticed on May 4, 2016. While Ms. Giuffre had originally hoped to be able to
conclude discovery on July 1, 2016, Defendant’s refusal to attend depositions and agree to scheduling is
putting Ms. Giuffre in a position where she will need additional time to complete discovery. See
McCawley Decl. at Exhibit 4, May 26, 2016 Letter from Sigrid McCawley.
2
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Therefore, Ms. Giuffre is now required to take the deposition of pilot Dave
Rodgers to authenticate his pilot logs and the identity of the individuals on various flights.
In addition, as the Court knows, this case involves allegations that Ms. Giuffre was a
victim of sexual abuse when she was under the age of 18 after being recruited by Ghislaine
Maxwell and Jeffrey Epstein.

Defendant has stated that
these claims are obvious lies.
Aside from the deposition of the Defendant, Ms. Giuffre has taken the deposition of one
other witness,

Accordingly, in this manner, Ms. Giuffre needs to depose other witnesses to show the veracity of
her claim that Defendant recruited young females, unexperienced in massage, for sex with
Jeffrey Epstein, proving that Defendant was lying when she called Ms. Giuffre a liar, and knew

3
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at the time she made the defamatory statement that it was untrue.

Additionally, to prove Ms. Giuffre’s allegations, that span multiple years, on multiple
continents, and multiple locations, Ms. Giuffre has arranged a series of depositions of persons
with direct knowledge of the relevant issues. To prove her case, Ms. Giuffre believes that a
minimum of seventeen depositions will be required. In reviewing this list of depositions, it is
important to understand that only one of them – the Defendant’s – will consume a full seven
hours of questioning by Ms. Giuffre’s counsel, as permitted under the rules. See Fed. R. Civ. P.
30(d)(1). Apart from the Defendant’s deposition, all of the other depositions set by Ms. Giuffre
have been pursuant to an agreement with Defendant’s counsel that Ms. Giuffre will be given half
of the seven hours to ask questions. In the descriptions below, the time Ms. Giuffre will have to
ask questions (or thus far has asked questions) is indicated:
A. Depositions Taken Thus Far By Ms. Giuffre
1. Ghislaine Maxwell (7 hours). The defendant, of course, has relevant information
in this case.

4
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B.

Future Depositions Sought by Ms. Giuffre

Ms. Giuffre has also scheduled the following depositions.
3. Juan Alessi (3 ½ hours). Mr. Alessi’s deposition is scheduled for May 31,
2016, in Florida3. Mr. Alessi was one of the employees in Epstein’s mansion. Mr. Alessi
provided witness statements to police during the criminal investigation in Palm Beach, and was
previously deposed in civil cases previously brought against Mr. Epstein. Specifically, Juan
Alessi informed the Palm Beach Police Detective as follows: “Alessi stated that towards the end
of his employment, the masseuses were younger and younger. When asked how young, Mr.
Alessi stated they appeared to be sixteen or seventeen years of age at most.” (emphasis added.)
See McCawley Decl. at Composite Exhibit 7, Palm Beach Police Incident Report at p. 57.
On November 21, 2005, the Palm Beach Police Department took a sworn statement from
house employee Juan Alessi in which he revealed that girls would come over to give “massages”
and he observed Ms. Maxwell going upstairs in the direction of the bedroom quarters. See
McCawley Decl. at Exhibit 8, November 21, 2005 Sworn Statement at 10. He also testified that
after the massages, he would clean up sex toys that were kept in “Ms. Maxwell’s closet.” Id. at
12-13. He added that he and his wife were concerned with what was going on at the house (Id. at
14) and that he observed girls at the house, including one named “Virginia.” Id. at 21. It is
anticipated that he will testify consistently with that previous testimony.
3

As explained above, as of today, Defendant’s counsel sent an email refusing to attend this deposition set
for Tuesday, May 31, 2016 (Monday is Memorial Day). See McCawley Decl. at Exhibit 2.
11
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4. Maria Alessi (3 ½ hours). Ms. Alessi’s deposition is scheduled for June 1,
2016, in Florida. She was, with her husband, household staff for Epstein in the Palm Beach
home he shared with Defendant, and, it is anticipated, will corroborate many of the observations
of her husband about minor girls and massages inside of Epstein’s Florida mansion. Mr. Alessi
referenced during his prior deposition the things that Ms. Alessi observed with respect to the
sexual massages and involvement of minor girls. Mrs. Alessi is also anticipated to testify
regarding Ms. Maxwell's close association with Mr. Epstein and knowledge the visitors.
5. Dave Rodgers (3 ½ hours). Mr. Rodgers's deposition is scheduled for June 3,
2016, in Florida. Rodgers was one of the pilots for Epstein’s private jets and will, it is
anticipated, authenticate his flight logs showing Defendant and Ms. Giuffre together on the same
flights.

6. Rinaldo Rizzo (3 ½ hours). Mr. Rizzo is scheduled for June 10, 2016 and will
be able to testify regarding his observations of Defendant and Epstein with underage girls (girls
less than 18 years of age). Mr. Rizzo was originally set for deposition on May 13, 2016 which
was noticed on April 11, 2016, and Defendant requested that Ms. Giuffre reschedule that
deposition just days before the scheduled date.

12
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7. Jean Luc Brunel (3 ½ hours). Mr. Brunel’s deposition is set for June 7, 2016,
in New York. He has relevant information because he has known Maxwell and Epstein for many
years and was present with Epstein and Defendant on many occasions at Epstein’s homes in New
York, Palm Beach and the USVI, and he has personal knowledge of the disputed issues in this
case
8. Ross Gow (3 ½ hours). Mr. Gow is Defendant’s press agent who issued the
press statement at issue in this case on Defendant’s behalf. He will be able to testify regarding
the defamatory statement, its distribution, any other defamatory statements that were distributed,
and any information he had regarding the basis for the statement. Ms. Giuffre has requested that
Defendant agree to produce Mr. Gow rather than requiring the time and expense of having to
serve a subpoena on Mr. Gow, located in London, under the Hague convention, but counsel for
Defendant has not agreed to produce Ross Gow for deposition.
9. Dana Burns (3 ½ hours). Ms. Burns’ deposition is set for June 8, 2016, in New
York City.

10. Jo Jo Fontanella (3 ½ hours). Jo Jo Fontanella is a critical witness because he
has been working as Jeffrey Epstein’s butler in his New York mansion for a number of years

13
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including during the time that Ms. Giuffre was staying the night at the mansion when she was a
minor child. Virginia interacted with Mr. Fontanella frequently during the time she was with Mr.
Epstein and the Defendant. Mr. Fontanella will be able to testify to what he observed at the New
York mansion including his observation regarding the age and number of females who visited
the house each day. Mr. Fontanella will be able to testify regarding Defendant’s presence at the
home at various times and what he observed Defendant doing while she was at the New York
mansion.
11. Detective Joe Recarey (3 ½ hours).

The Palm Beach police report also includes
statements about the Defendant. Detective Recarey is expected to testify regarding his
investigation, what he observed, the evidence he collected from Mr. Epstein’s Palm Beach
mansion, the modus operandi of the Epstein organization, and the interviews he conducted with a
number of females who were subject to abuse at the Palm Beach mansion. He will also testify
regarding Jeffrey Epstein’s, who is in a joint defense with Defendant, and his campaign to attack
the credibility of the numerous minor children who reported sex offenses against him. Attacking
the credibility of their victims, including Ms. Giuffre, is a part of Epstein and Defendant’s modus
operandi.
12. Former Palm Beach Police Chief Michael Reiter (3 ½ hours). Chief Reiter
is scheduled for deposition on June 20, 2016. He was the Police Chief who was responsible for
overseeing the Palm Beach Epstein investigation. He has made public statements about the 40

14
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victims of Jeffrey Epstein’s abuse. He has made public statements about the fact that after he
started the investigation into the crimes that took place at the Palm Beach mansion, he was
followed by strange men and “investigated”. He also has made public statements that he sent to
victims regarding the failure of the government to properly handle the matter. Reiter is relevant
to many issues, among others, Defendant’s claimed innocence by the fact that she was never
formally charged.
13. Emmy Taylor (3 ½ hours).
Ms. Taylor is on flight logs to Europe with Ms. Giuffre
and other locations in the United States.

Emmy Taylor will be able to testify as to what she
observed and experienced during the years she was with Defendant and Epstein. Ms. Giuffre is
still attempting to locate Ms. Taylor, but she is believed to reside in London.
14.

15
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15. Nadia Marcinkova (3 ½ hours). Ms. Marcinkova’s deposition is set for June
16, 2016, in New York.4 Ms. Marcinkova was specifically identified by the U.S. Attorney’s
Office for the Southern District of Florida as a “potential co-conspirator of Epstein” in the nonprosecution agreement it executed with Mr. Epstein as part of his guilty plea. She has relevant
information because she observed the recruitment of underage girls for sex and, in fact,
participated in sex acts with minors. She was also on numerous flights with Defendant
and she can provide valuable testimony about
Maxwell's role in the recruitment of females.
16. Sarah Kellen (a/k/a Sarah Kensignton or Sarah Vickers) (3 ½ hours). Ms.
Kellen’s deposition is set for June 22, 2016, in New York. Ms. Kellen specifically identified by
the U.S. Attorney’s Office for the Southern District of Florida as a “potential co-conspirator of
Epstein” in the non-prosecution agreement it executed with Mr. Epstein as part of his guilty plea.
She has relevant information because she was present during the time when Virginia was with
Epstein and the Defendant, and she travelled with all of them during this critical time period.

4

Marcinkova, Kellen and Epstein have not been personally served and are all subject to Ms. Giuffre’s
Motion for Alternative Service [D.E. 160].
16
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17. Jeffrey Epstein (3 ½ hours). Ms. Giuffre’s counsel have been in touch with
Epstein’s counsel and is continuing to work to schedule his deposition. Epstein lies at the center
of this case, and he can testify that Defendant recruited females for sex with him, including Mrs.
Giuffre, under the offer of being a massage therapist, and ultimately paid these females for sex.
He can testify that Defendant lured dozens if not hundreds of young females, including many
underage females, to his residences for sexual purposes.
II. DISCUSSION
Ms. Giuffre has attempted to conduct discrete, focused discovery in this case to limit any
burdens on the Defendant and on the Court. Nonetheless, this case presents numerous challenges
that require that she take more than ten depositions –

Ms. Giuffre, however, is not seeking to exceed the allotted hours for depositions under
Rule 45 -- only the number of depositions. Ms. Giuffre seeks leave of Court to 7 additional
depositions, for a total of seventeen depositions.
Under the rules, each party is entitled to take ten depositions which total seven hours
each. Fed. R. Civ. P. 29(d)(1). Thus, the presumptive time limit for depositions is a total of
seventy hours (10 depositions x 7 hours per deposition). For the convenience of opposing
counsel, Ms. Giuffre has stipulated that they may have half of the seven hour deposition time for
each third party witness. Thus, if the Court grants Ms. Giuffre’s motion, she will end up taking
less than seventy hours of deposition testimony. Specifically, she will only take one deposition
of seven hours (Defendant’s) and sixteen depositions of three-and-a-half hours – a total of 66 and
½ hours of depositions.

17
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In light of the accommodation she had extended to opposing counsel, Ms. Giuffre
requested that opposing counsel agree that both sides could schedule additional depositions
beyond the presumptive limit of ten. Defendant refused to agree and is also in disagreement
about the proposed schedule for depositions, despite the fact that Ms. Giuffre scheduled
depositions based on the dates Defendant’s counsel represented were available for depositions in
this case. At Defendant's counsel's request Ms. Giuffre scheduled depositions of witnesses who
lived in the same geographical location on consecutive days to limit the travel time and expense.
See McCawley Decl. at Exhibit 1.
Sadly, it appears that Defendant’s counsel may be attempting to delay Ms. Giuffre’s
ability to obtain depositions because certain witnesses are avoiding service and others were
difficult to locate, and the time period for the close of discovery is swiftly approaching. The
Court will recall that the Defendant managed to delay her deposition until April 22, 2016,
through unnecessary motion practice. And now that the need to depose other witnesses has been
established, Defendant’s counsel are employing other delay tactics. The Court currently has
before it, for example, Ms. Giuffre’s motion for leave to serve three deposition subpoenas by
means other than personal service. DE 160. As recounted at greater length in that motion, three
of the critical witnesses in this case – Jeffrey Epstein, Sarah Kellan, and Nadia Marcinkova –
have all thus far managed to evade service of process, despite repeated, diligent, and expensive
efforts at personal service. Of course, all three of these witnesses are persons who have worked
very closely with Defendant in the past. Epstein is also in a joint defense agreement with
Defendant.
In other situations, Ms. Giuffre has been forced to delay taking depositions because of
Defense Counsel. For example, Ms. Giuffre served a subpoena on Mr. Rizzo and opposing

18
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counsel on April 11, 2016 for a deposition a month later on May 13, 2016. Just days before the
deposition, Defendant’s counsel said they didn’t realize the deposition was scheduled and that
they could not proceed forward on that date. See McCawley Decl. at Exhibit 9, May 5, 2016 Email Correspondence Regarding Scheduled Depositions. This forced Ms. Giuffre’s counsel to
have to reset the witness for June 10, 2016. Of course, with each delay, Ms. Giuffre is
hamstrung in identifying which further witnesses need to be deposed.
Under Rule 30(a) of the Federal Rules of Civil Procedure, any party who wishes to
conduct more than ten depositions without stipulation by the opposing party must seek leave of
the court. Fed.R.Civ.P. 30(a)(2)(A)(i). Once such a motion is made, “[t]he court must grant a
request to exceed ten depositions unless the additional depositions would be unreasonably
cumulative or duplicative, the requesting party had a prior opportunity in discovery to obtain the
information sought, or the burden or expense of additional depositions would outweigh any
likely benefit.” In re Weatherford Int'l Sec. Litig., No. 11 CIV. 1646 LAK JCF, 2013 WL
5762923, at *2 (S.D.N.Y. Oct. 24, 2013) (citing Fed.R.Civ.P. 26(b)(2)(C); Raniola v. Bratton,
243 F.3d 610, 628 (2d Cir.2001)). Given the liberal discovery allowed by the rules, the burden
on the party seeking additional depositions is not great. Rule 30(a)(2)'s ten-deposition limit is “a
useful and appropriate ‘Stop’ sign, not as a ‘Road Closed’ sign. Once any party has taken ten
depositions, it makes perfect sense to require that party to demonstrate the need for more. But
that showing need not be onerous. If the need exists, discovery should not be prevented.” Scott
v. City of Sioux City, Iowa, 298 F.R.D. 400, 402-03 (N.D. Iowa 2014).
As the Court can readily determine from the summary of anticipated testimony above,
none of the anticipated testimony is unreasonably cumulative or duplicative. Rather, all of the
anticipated testimony goes to central and now-disputed issues in the case.

19
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The Court can also readily determine that Ms. Giuffre has not had any prior opportunity
to obtain discovery of the witnesses she seeks to depose. The case is only now in the fact
discovery phase, and she has had no opportunity to previously depose these third-party
witnesses.
Finally, there is no substantial burden involved with deposing seven additional witnesses.
Any assessment of burden must take into account the scope of the underlying case. Ms. Giuffre
is seeking both compensatory and punitive damages that would total millions of dollars. Against
that backdrop, a handful of additional depositions cannot be seen as unduly burdensome.
Moreover, this is not a situation where Defendant lacks means to pay for counsel to attend the
depositions. Defendant’s vast wealth does not appear to be in doubt.5
During the meet-and-confer on this issue, the Defendant’s substantive reason for not
stipulating to these additional depositions is that, with regard to three of the witnesses (Epstein,
Kellan, and Marcinkova), it appears likely that they will invoke their Fifth Amendment right to
refuse to answer some questions about Defendant’s involvement in in the sexual abuse of Ms.
Giuffre. But until those witnesses actually take the Fifth, the conclusion that they will actually

5

Defendant has thus far refused produce documents regarding the extent of her assets, arguing that until
the punitive damages phase of this proceeding is reached the discovery is not relevant. Nonetheless,
public information suggests significant assets – and the possibility that she is transferring assets outside
the reach of the Court’s jurisdiction. See, e.g., Alleged Epstein Madam Sells $16M Manhattan
Townhouse, New York Post, Apr. 28, 2016 (available at http://nypost.com/2016/04/28/alleged-epsteinmadam-sells-16m-manhattan-townhouse/).
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take the Fifth is, at a minimum, premature.6 The witness may, for example, answer some
questions and not others. And, in any event, even if they take the Fifth when asked about
Defendant’s sexual abuse of minors, those invocations will quite likely be admissible against the
Defendant at trial.
The Second Circuit has squarely held that a witness’ invocation of Fifth Amendment
rights can in proper circumstances be used against a party. The Second Circuit’s seminal
decision is LiButti v. United States, 107 F.3d 110, 121 (2d Cir. 1997), which upheld the drawing
of adverse inferences based on a non-party’s invocation of a Fifth Amendment right to remain
silent. The Second Circuit instructed that, the circumstances of given case, rather than status of
particular nonparty witness, determines whether nonparty witness' invocation of privilege against
self-incrimination is admissible in course of civil litigation. Id. at122-23. The Circuit also held
that, in determining whether nonparty witness’ invocation of privilege against self-incrimination
in course of civil litigation and drawing of adverse inferences is admissible, court may consider
the following nonexclusive factors:
(1) nature of witness' relationship with and loyalty to party;
(2) degree of control which party has vested in witness in regard to key facts and
subject matter of litigation;
(3) whether witness is pragmatically noncaptioned party in interest and whether
assertion of privilege advances interests of witness and party in outcome of litigation; and
(4) whether witness was key figure in litigation and played controlling role in
respect to its underlying aspects.
Id. at 124-25.
Clearly, many of these factors are going to weigh heavily in favor of drawing an adverse
inference against Defendant. For example, Jeffrey Epstein is a “pragmatically noncaptioned
6

The Court should be aware that these are also the three witnesses who have been attempted to evade
service of process.
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party in interest” regarding issues of whether he and Defendant together sexually abused Ms.
Giuffre. And Defendant is in a joint defense agreement with Epstein. Also, some of the most
important events in this case took place in private bedroom where just three people were present
– Ms. Giuffre, Defendant, and Epstein. With Defendant denying these events, the fact that
Epstein may take the Fifth could provide decisive information to the jury.
But the Court need not make any determinations now as to precisely how these factors
will play out. Instead, it is enough to note that very important and unique evidence may be
secured from the deposition of each of these three individuals and therefore Ms. Giuffre should
be permitted to take their deposition.
CONCLUSION
Ms. Giuffre respectfully requests that she be allowed to take a total seventeen depositions
in this case.
Dated: May 27, 2016
Respectfully Submitted,
BOIES, SCHILLER & FLEXNER LLP
By: /s/ Sigrid McCawley
Sigrid McCawley (Pro Hac Vice)
Meredith Schultz (Pro Hac Vice)
Boies Schiller & Flexner LLP
401 E. Las Olas Blvd., Suite 1200
Ft. Lauderdale, FL 33301
(954) 356-0011
David Boies
Boies Schiller & Flexner LLP
333 Main Street
Armonk, NY 10504
Bradley J. Edwards (Pro Hac Vice)
FARMER, JAFFE, WEISSING,
EDWARDS, FISTOS & LEHRMAN, P.L.
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425 North Andrews Avenue, Suite 2
Fort Lauderdale, Florida 33301
(954) 524-2820
Paul G. Cassell (Pro Hac Vice)
S.J. Quinney College of Law
University of Utah
383 University St.
Salt Lake City, UT 84112
(801) 585-52027

7

This daytime business address is provided for identification and correspondence purposes only and is
not intended to imply institutional endorsement by the University of Utah for this private representation.
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 27th day of May, 2016, I electronically filed the
foregoing document with the Clerk of Court by using the CM/ECF system. I also certify that the
foregoing document is being served this day on the individuals identified below via transmission
of Notices of Electronic Filing generated by CM/ECF.
Laura A. Menninger, Esq.
Jeffrey Pagliuca, Esq.
HADDON, MORGAN & FOREMAN, P.C.
150 East 10th Avenue
Denver, Colorado 80203
Tel: (303) 831-7364
Fax: (303) 832-2628
Email: lmenninger@hmflaw.com
jpagliuca@hmflaw.com

/s/ Sigrid S. McCawley
Sigrid S. McCawley
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United States District Court
Southern District of New York
Virginia L. Giuffre,
Plaintiff,

Case No.: 15-cv-07433-RWS

v.
Ghislaine Maxwell,
Defendant.
______________________________/
NON-REDACTED DECLARATION OF SIGRID S. MCCAWLEY IN SUPPORT OF
PLAINTIFF VIRGINIA GIUFFRE’S RESPONSE TO MOTION TO COMPEL
ATTORNEY-CLIENT COMMUNICATIONS AND ATTORNEY WORK PRODUCT
MATERIALS
I, Sigrid S. McCawley, declare that the below is true and correct to the best of my
knowledge as follows:
1.

I am an associate with the law firm of Boies, Schiller & Flexner LLP and duly

licensed to practice in Florida and before this Court pursuant to this Court’s Order granting my
Application to Appear Pro Hac Vice.
2.

I respectfully submit this Declaration in support of Plaintiff Virginia Giuffre’s

Response in Opposition to Defendant’s Motion to Compel Attorney Client Communications and
Attorney Work Product Materials.
3.

Attached hereto as Exhibit 1, is a true and correct copy of Emergency Petition

(CVRA Complaint) filed in Jane Doe 1 v. United States, No. 9:08-cv-80736 (S.D. Fla. July 7,
2008.
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4.

5.
6.

Attached hereto as Exhibit 4, Order denying Jane Doe 3’s motion to join.

7.

Attached hereto as Exhibit 5, is a true and correct copy of the Complaint in

Edwards and Cassell v. Dershowitz.
8.

Attached hereto as Exhibit 6 is a true and correct copy of Motion to Compel.

9.

Attached hereto as Exhibit 7 is a true and correct copy of Response in Opposition

to Motion to Compel.
10.

Attached hereto as Exhibit 8 is a true and correct copy of Reply in Support of

Motion to Compel.
11.

Attached hereto as Exhibit 9 is a true and correct copy of Sur-Reply in Support

Opposition to Motion to Compel
12.

Attached hereto as Exhibit 10 is a true and correct copy of Order Denying Motion

to Compel.
13.

14.

Attached hereto as Exhibit 12 is a true and correct copy of Notice of Withdrawal of

Summary Judgment Motion.
15.
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16.

17.

18.

I declare under penalty of perjury that the foregoing is true and correct.
/s/ Sigrid McCawley
Sigrid McCawley

Case 1:15-cv-07433-LAP Document 185 Filed 06/01/16 Page 4 of 5

Dated: June 1, 2016
Respectfully Submitted,
BOIES, SCHILLER & FLEXNER LLP
By: /s/ Sigrid McCawley
Sigrid McCawley (Pro Hac Vice)
Meredith Schultz (Pro Hac Vice)
Boies, Schiller & Flexner LLP
401 E. Las Olas Blvd., Suite 1200
Ft. Lauderdale, FL 33301
Tel: (954) 356-0011
Email: smccawley@bsfllp.com

David Boies
Boies, Schiller & Flexner LLP
333 Main Street
Armonk, NY 10504

Paul G. Cassell (Pro Hac Vice)
Ronald N. Boyce Presidential Professor of
Criminal Law
S.J. Quinney College of Law at the
University of Utah
383 S. University St.
Salt Lake City, UT 84112-0730
(801) 585-5202 (phone)
(801) 585-2750 (fax)
Email: cassellp@law.utah.edu

Bradley Edwards (Pro Hac Vice)
Farmer, Jaffe, Weissing, Edwards,
Fistos & Lehrman, P.L.
425 North Andrews Avenue, Suite 2
Fort Lauderdale, Florida 33301
Tel: (954) 524-2820
Fax: (954) 524-2822
Email: brad@pathtojustice.com
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on May 4, 2016, I electronically filed the foregoing document
with the Clerk of Court by using the CM/ECF system. I also certify that the foregoing document
is being served this day on the individuals identified below via transmission of Notices of
Electronic Filing generated by CM/ECF.

Laura A. Menninger, Esq.
Jeffrey Paliuca, Esq.
HADDON, MORGAN & FOREMAN, P.C.
150 East 10th Avenue
Denver, Colorado 80203
Tel: (303) 831-7364
Fax: (303) 832-2628
Email: lmenninger@hmflaw.com
/s/ Sigrid S. McCawley
Sigrid S. McCawley, Esq.
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
CASE NO.:08-CV-80736-KAM
JANE DOE 1 and JANE DOE 2,
Petitioners,
vs.
UNITED STATES OF AMERICA,
Respondent.
______________________________/
ORDER DENYING PETITIONERS’ MOTION TO JOIN UNDER RULE 21 AND
MOTION TO AMEND UNDER RULE 15
This cause is before the Court on Jane Doe 3 and Jane Doe 4’s Corrected Motion
Pursuant to Rule 21 for Joinder in Action (“Rule 21 Motion”) (DE 280), and Jane Doe 1 and Jane
Doe 2’s Protective Motion Pursuant to Rule 15 to Amend Their Pleadings to Conform to
Existing Evidence and to Add Jane Doe 3 and Jane Doe 4 as Petitioners (“Rule 15 Motion”) (DE
311). Both motions are ripe for review. For the following reasons, the Court concludes that they
should be denied.
I. Background
This is an action by two unnamed petitioners, Jane Doe 1 and Jane Doe 2, seeking to
prosecute a claim under the Crime Victims’ Rights Act (CVRA), 18 U.S.C. § 3771. (DE 1).
Generally, they allege that the respondent Government violated their rights under the CVRA by
failing to consult with them before negotiating a non-prosecution agreement with Jeffrey Epstein,
who subjected them to various sexual crimes while they were minors. (Id.). Petitioners initiated
this action in July 2008. (Id.).
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On December 30, 2014, two other unnamed victims, Jane Doe 3 and Jane Doe 4, moved
to join as petitioners in this action pursuant to Federal Rule of Civil Procedure 21. (DE 280).
Petitioners (Jane Doe 1 and Jane Doe 2) support the Rule 21 Motion. (Id. at 11). Jane Doe 3 and
Jane Doe 4 argue that they “have suffered the same violations of their rights under the [CVRA]
as the” Petitioners, and they “desire to join in this action to vindicate their rights as well.” (Id. at
1). The Government vehemently opposes joinder under Rule 21. (DE 290). The Government
argues that Rule 15 is the proper procedural device for adding parties to an action, not Rule 21.
(Id. at 1).
“[O]ut of an abundance of caution,” Petitioners filed a motion to amend their petition
under Rule 15, conforming the petition to the evidence and adding Jane Doe 3 and Jane Doe 4 as
petitioners. (DE 311 at 2). The Government opposes the Rule 15 Motion as well. (DE 314).
Among other things, the Government argues that amending the petition to include Jane Doe 3
and Jane Doe 4 should be denied because of their undue delay in seeking to join the proceedings,
and the undue prejudice that amendment will cause. (Id.).
After considering the parties’ submissions and the proposed amended petition, the Court
finds that justice does not require amendment in this instance and exercises its discretion to deny
the amendment.
II. Discussion
“The decision whether to grant leave to amend a complaint is within the sole discretion of
the district court.” Laurie v. Ala. Ct. Crim. Apps., 256 F.3d 1266, 1274 (11th Cir. 2001). “The
court should freely give leave when justice so requires.” Fed. R. Civ. P. 15(a)(2). Justice does
not require amendment in several instances, “includ[ing] undue delay, bad faith, dilatory motive
2
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on the part of the movant, . . . undue prejudice to the opposing party by virtue of allowance of the
amendment, [and] futility of amendment.’” Laurie, 256 F.3d at 1274 (quoting Foman v. Davis,
371 U.S. 178, 182 (1962)). In addition to considering the effect of amendment on the parties, the
court must consider “the importance of the amendment on the proper determination of the merits
of a dispute.” 6 Wright & Miller, Fed. Prac. & Fed. P. § 1488, p. 814 (3d ed. 2010). Justice does
not require amendment where the addition of parties with duplicative claims will not materially
advance the resolution of the litigation on the merits. See Herring v. Delta Air Lines, Inc., 894
F.2d 1020, 1024 (9th Cir. 1989).
A.

Rule 21 Motion
Jane Doe 3 and Jane Doe 4’s first attempt to join in this proceeding was brought under

Rule 21. (DE 280). “If parties seek to add a party under Rule 21, courts generally use the
standard of Rule 15, governing amendments to pleadings, to determine whether to allow the
addition.” 12 Wright & Miller, Fed. Prac. & Fed. P., p. 432 (3d ed. 2013); see also Galustian v.
Peter, 591 F.3d 724, 729-30 (4th Cir. 2010) (collecting cases and noting that Rule 15(a) applies
to amendments seeking to add parties); Frank v. U.S. West, Inc., 3 F.3d 1357, 1365 (10th Cir.
1993) (“A motion to add a party is governed by Fed. R. Civ. P. 15(a) . . . .”).
Rule 21, “Misjoinder and Non-joinder of Parties,” provides the court with a tool for
correcting the “misjoinder” of parties that would otherwise result in dismissal. Fed. R. Civ. P.
21. Insofar as Rule 21 “relates to the addition of parties, it is intended to permit the bringing in
of a person, who through inadvertence, mistake or for some other reason, had not been made a
party and whose presence as a party is later found necessary or desirable.” United States v. Com.
Bank of N. Am., 31 F.R.D. 133, 135 (S.D.N.Y. 1962) (internal quotation marks omitted).
3
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In their Rule 21 Motion, Jane Doe 3 and Jane Doe 4 do not claim that they were omitted
from this proceeding due to any “inadvertence” or “mistake” by Petitioners; rather, they seek to
join this proceeding as parties that could have been permissively joined in the original petition
under Rule 20 (“Permissive Joinder of Parties”). As courts generally use the standards of Rule
15 to evaluate such circumstances, the Court will consider the joinder issue as presented in the
Rule 15 Motion.1 The Court will consider the arguments presented in the Rule 21 Motion as if
they are set forth in the Rule 15 Motion as well. Because the arguments are presented in the Rule
15 Motion (and because the Court is denying the Rule 15 Motion on its merits, as discussed
below), the Rule 21 Motion will be denied.
The Court also concludes that portions of the Rule 21 Motion—and related
filings—should be stricken from the record. Pending for this Court’s consideration is a Motion
for Limited Intervention filed by Alan M. Dershowitz, who seeks to intervene to “strike the
outrageous and impertinent allegations made against him and [to] request[] a show cause order to
the attorneys that have made them.” (DE 282 at 1). The Court has considered Mr. Dershowitz’s
arguments, but it finds that his intervention is unnecessary as Federal Rule of Civil Procedure
12(f) empowers the Court “on its own” to “strike from a pleading an insufficient defense or any
redundant, immaterial, impertinent, or scandalous matter.” Fed. R. Civ. P. 12(f).
Petitioners’ Rule 21 Motion consists of relatively little argumentation regarding why the
Court should permit them to join in this action: they argue that (1) they were sexually abused by

1

The Court notes that, regardless of which motion it considers, the same standard
governs the addition of parties under Rule 21 and Rule 15. See Goston v. Potter, No. 08-cv-478
FJS ATB, 2010 WL 4774238, at *5 (N.D.N.Y. 2010) (citing Bridgeport Music, Inc. v. Universal
Music Grp., Inc., 248 F.R.D. 408, 412 (S.D.N.Y. 2008)).
4
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Jeffrey Epstein, and (2) the Government violated their CVRA rights by concealing the nonprosecution agreement with them. (DE 280 at 3; see id. at 7-8). However, the bulk of the Rule
21 Motion consists of copious factual details that Jane Doe 3 and Jane Doe 4 “would prove” “[i]f
allowed to join this action.” (Id. at 3, 7). Specifically, Jane Doe 3 proffers that she could prove
the circumstances under which a non-party introduced her to Mr. Epstein, and how Mr. Epstein
sexually trafficked her to several high-profile non-party individuals, “including numerous
prominent American politicians, powerful business executives, foreign presidents, a well-known
Prime Minister, and other world leaders.” (Id. at 3-6). She names several individuals, and she
offers details about the type of sex acts performed and where they took place. (See id. at 5).2
At this juncture in the proceedings, these lurid details are unnecessary to the
determination of whether Jane Doe 3 and Jane Doe 4 should be permitted to join Petitioners’
claim that the Government violated their rights under the CVRA. The factual details regarding
with whom and where the Jane Does engaged in sexual activities are immaterial and impertinent
to this central claim (i.e., that they were known victims of Mr. Epstein and the Government owed
them CVRA duties), especially considering that these details involve non-parties who are not
related to the respondent Government. These unnecessary details shall be stricken.
The original Rule 21 Motion (DE 279) shall be stricken in its entirety, as it is wholly
superseded by the “corrected” version of the Rule 21 Motion (DE 280). From the corrected Rule
21 Motion, the Court shall strike all factual details regarding Jane Doe 3 between the following
sentences: “The Government then concealed from Jane Doe #3 the existence of its NPA from

2

Jane Doe 4’s proffer is limited to sexual acts between Mr. Epstein and herself. (See DE
280 at 7-8).
5
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Jane Doe #3, in violation of her rights under the CVRA” (id. at 3); and “The Government was
well aware of Jane Doe #3 when it was negotiating the NPA, as it listed her as a victim in the
attachment to the NPA” (id. at 6). As none of Jane Doe 4’s factual details relate to non-parties,
the Court finds it unnecessary to strike the portion of the Rule 21 Motion related to her
circumstances. Regarding the Declaration in support of Petitioners’ response to Mr.
Dershowitz’s motion to intervene (DE 291-1), the Court shall strike paragraphs 4, 5, 7, 11, 13,
15, 19 through 53, and 59, as they contain impertinent details regarding non-parties. Regarding
the Declaration of Jane Doe 3 in support of the Rule 21 Motion (DE 310-1), the Court shall strike
paragraphs 7 through 12, 16, 39, and 49, as they contain impertinent details regarding nonparties. Jane Doe 3 is free to reassert these factual details through proper evidentiary proof,
should Petitioners demonstrate a good faith basis for believing that such details are pertinent to a
matter presented for the Court’s consideration.
As mentioned, Mr. Dershowitz moves to intervene “for the limited purposes of moving to
strike the outrageous and impertinent allegations made against him and requesting a show cause
order to the attorneys that have made them.” (DE 282 at 1). As the Court has taken it upon itself
to strike the impertinent factual details from the Rule 21 Motion and related filings, the Court
concludes that Mr. Derschowitz’s intervention in this case is unnecessary. Accordingly, his
motion to intervene will be denied as moot.3 Regarding whether a show cause order should

3

This also moots Mr. Dershowitz’s Motion for Leave to File Supplemental Reply in
Support of Motion for Limited Intervention. (DE 317). Denying Mr. Dershowitz’s motion to
intervene also renders moot Petitioners’ motion (DE 292) to file a sealed document supporting its
response to Mr. Dershowitz’s motion. It will accordingly be denied as moot, and DE 293 (the
sealed response) will be stricken from the record.
6

Case1:15-cv-07433-LAP
Document 185-4 Filed 06/01/16 Page
8 of
10
$  '
 "& !%!%#"!"%

"

issue, the Court finds that its action of striking the lurid details from Petitioners’ submissions is
sanction enough. However, the Court cautions that all counsel are subject to Rule 11’s mandate
that all submissions be presented for a proper purpose and factual contentions have evidentiary
support, Fed. R. Civ. P. 11(b)(1) and (3), and that the Court may, on its own, strike from any
pleading “any redundant, immaterial, impertinent, or scandalous matter,” Fed. R. Civ. P. 12(f).
B.

Rule 15 Motion
Between their two motions (the Rule 21 Motion and Rule 15 Motion), Jane Doe 3 and

Jane Doe 4 assert that “they desire to join in this action to vindicate their rights [under the
CVRA] as well.” (DE 280 at 1). Although Petitioners already seek the invalidation of Mr.
Epstein’s non-prosecution agreement on behalf of all “other similarly-situated victims” (DE 189
at 1; DE 311 at 2, 12, 15, 18-19), Jane Doe 3 and Jane Doe 4 argue that they should be fellow
travelers in this pursuit, lest they “be forced to file a separate suit raising their claims” resulting
in “duplicative litigation” (DE 280 at 11). The Court finds that justice does not require adding
new parties this late in the proceedings who will raise claims that are admittedly “duplicative” of
the claims already presented by Petitioners.
The Does’ submissions demonstrate that it is entirely unnecessary for Jane Doe 3 and
Jane Doe 4 to proceed as parties in this action, rather than as fact witnesses available to offer
relevant, admissible, and non-cumulative testimony. (See, e.g., DE 280 at 2 (Jane Doe 3 and
Jane Doe 4 “are in many respects similarly situated to the current victims”), 9 (“The new victims
will establish at trial that the Government violated their CVRA rights in the same way as it
violated the rights of the other victims.”), 10 (Jane Doe 3 and Jane Doe 4 “will simply join in
motions that the current victims were going to file in any event.”), 11 (litigating Jane Doe 3 and
7
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Jane Doe 4’s claims would be “duplicative”); DE 298 at 1 n.1 (“As promised . . . Jane Doe No. 3
and Jane Doe No. 4 do not seek to expand the number of pleadings filed in this case. If allowed
to join this action, they would simply support the pleadings already being filed by Jane Doe No. 1
and Jane Doe No. 2.”); DE 311 at 5 n.3 (“[A]ll four victims (represented by the same legal
counsel) intend to coordinate efforts and avoid duplicative pleadings.”), 15 (Jane Doe 3 and Jane
Doe 4 “challenge the same secret agreement—i.e., the NPA that the Government executed with
Epstein and then concealed from the victims. This is made clear by the proposed amendment
itself, in which all four victims simply allege the same general facts.”)). As the Does argue at
length in their Rule 15 Motion, Jane Doe 1’s original petition “specifically allege[s] that the
Government was violating not only her rights but the rights of other similarly-situated victims.”
(DE 311 at 2). The Court fails to see why the addition of “other similarly-situated victims” is
now necessary to “vindicate their rights as well.” (DE 280 at 1).
Of course, Jane Doe 3 and Jane Doe 4 can participate in this litigated effort to vindicate
the rights of similarly situated victims—there is no requirement that the evidentiary proof
submitted in this case come only from the named parties. Petitioners point out as much, noting
that, regardless of whether this Court grants the Rule 15 Motion, “they will call Jane Doe No. 3
as a witness at any trial.” (DE 311 at 17 n.7). The necessary “participation” of Jane Doe 3 and
Jane Doe 4 in this case can be satisfied by offering their properly supported—and relevant,
admissible, and non-cumulative—testimony as needed, whether through testimony at trial
(see DE 280 at 9) or affidavits submitted to support the relevancy of discovery requests4 (see

4

The non-party Jane Does clearly understand how to submit affidavits. (See DEs 291-1,

310-1).
8
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id. at 10). Petitioners do not contend that Jane Doe 3 and Jane Doe 4’s “participation in this
case” can only be achieved by listing them as parties.
As it stands under the original petition, the merits of this case will be decided based on a
determination of whether the Government violated the rights of Jane Doe 1, Jane Doe 2, and all
“other similarly situated victims” under the CVRA. Jane Doe 3 and Jane Doe 4 may offer
relevant, admissible, and non-cumulative evidence that advances that determination, but their
participation as listed parties is not necessary in that regard. See Herring, 894 F.2d at 1024
(District court did not abuse its discretion by denying amendment where “addition of more
plaintiffs . . . would not have affected the issues underlying the grant of summary judgment.”); cf.
Arthur v. Stern, 2008 WL 2620116, at *7 (S.D. Tex. 2008) (Under Rule 15, “courts have held
that leave to amend to assert a claim already at issue in [another lawsuit] should not be granted if
the same parties are involved, the same substantive claim is raised, and the same relief is
sought.”).5 And, as to Jane Doe 4 at least, adding her as a party raises unnecessary questions
about whether she is a proper party to this action.6
Petitioners also admit that amending the petition to conform to the evidence—by
including references to the non-prosecution agreement itself—is “unnecessary” as the “existing
petition is broad enough to cover the developing evidence in this case.” (DE 311). The Court

5

The Court expresses no opinion at this time whether any of the attestations made by
Jane Doe 3 and Jane Doe 4 in support of their motion will be relevant, admissible, and noncumulative.
6

The Government contends that Jane Doe 4 is not a true “victim” in this case because
she was not known at the time the Government negotiated the non-prosecution agreement, and
accordingly she was not entitled to notification rights under the CVRA. (See DE 290 at 10).
Any “duplicative” litigation filed by Jane Doe 4 would necessarily raise the issue of whether she
has standing under the CVRA under these circumstances.
9
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Edwards, Bradley vs. Dershowitz
Case No. CACE 15-000072
Plaintiffs' Response to Defendant's Motion to Compel
Page2

(Circuit Court of the 15th Cir. for Palm Beach County) ("Epstein v. Edwards").

The

Supplemental responses also identified the pleadings, discovery responses and depositions in
twenty-four civil proceedings in which Dersbowitz's client, Jeffrey Epstein, is named as a party.
DOC 291 merits specific discussion. DOC 291 thoroughly outlines: (1) The relationship
between Dershowitz and Epstein; (2) Dershowitz's role representing Epstein during the criminal
investigation of Epstein; (3) Dershowitz's role in negotiating the Non-Prosecution Agreement
("the NPA") between Epstein and the United States; (4) Facts inferring that Dershowitz was
aware of Epstein's illegal sexual activities with underage girls; and (5) Dershowitz's
participation in those activities. In addition to the numerous citations to publicly available media
stories concerning Epstein, DOC 291 included 29 exhibits. Those exhibits included, inter alia:
(1) A detailed and direct declaration of Jane Doe #3 concerning her sexual contact with Epstein,

Dershowitz, and others; (2) A Statement of Undisputed Facts containing 120 paragraphs of
supported factual material detailing Epstein's sexual abuse of children; (3) Deposition excerpts
identifying Dershowitz as one of Epstein's associates; (4) Deposition excerpts placing
Dershowitz in Epstein's home on numerous occasions and when girls were present; (5)
Deposition excerpts indicating Dershowitz received "a massage" at Epstein's home; (6) Portions
of an address book containing Dershowitz's name and contact information which an Epstein
associate characterized as "the Holy Grail;" and (7) Numerous demonstrably incomplete flight
manifests showing that Jane Doe No. 3 was transported on Epstein's private plane. See Plaintiffs
Response to Motion for Limited Intervention by Alan M. Dershowitz. Of course, production of
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this document to Mr. Dershowitz was unnecessary as it was specifically filed in the CVRA case
to oppose his efforts to intervene in that case and was unquestionably already in his possession.
Plaintiffs subsequently delivered a Bates stamped version of their original July 2015
document production to Dershowitz's counsel. Additionally, Plaintiffs' counsel have identified
approximately four boxes of documents that they have offered to make available to Dershowitz's
counsel for inspection. vAs of today's date Plaintiffs have produced all documents which are
properly subject to discovery in this action, either by producing a copy directly to Dershowitz or
identifying publicly available pleadings which are responsive and easily obtainable by
Dershowitz.

Plaintiffs have complied with this Court's order and indicated that they have

produced all responsive non-privileged docun1ents. See Notice of Compliance with Discovery
Order, Dated July 14, 2015.

ARGUMENT
1.

The Attorney-Client and Work Product Privileges Were Not Waived
a.

Attorney-Client Privilege

The attorney-client privilege is codified under Florida's Title VII Evidence. The
statute provides that neither an attorney nor a client may be compelled to divulge confidential
communications between a lawyer and client which were made during the rendition of legal
services. Fla. Stat. Ann. § 90.502(1)(c). Communication denotes more than just giving legal
advice; it also includes giving information to the lawyer to enable him to render sound and
informed advice. Hagans v. Gator/and Kubota, LLC/Sentry Ins., 45 So.3d 73, 76 (Fla. 151 DCA
2010) citing Upjohn Co. v. U.S., 449 U.S. 383, 390 (1981). To that end, the attorney-client
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privilege, under Florida law, protects from discovery not only Plaintiff's advice to Jane Doe #3,
but any information that Jane Doe #3 told Plaintiffs in confidence.
Generally, the burden of establishing the attorney-client privilege rests on the party
claiming it, Turney, 824 So.2d atl85; citing Fisher v. United States, 425 U.S. 391 (1976), but
when conununications appear on their face to be privileged, the burden is on the party seeking
disclosure to prove facts which would make an exception to the privilege applicable. Ford Motor
Co. v. Hall-Edwards, 997 So.2d 1148, 1153 (Fla. 3d DCA 2008); Rousso v. Hannon, 146 So.3d

66, 70 (Fla. 3d DCA 2014). In this case, there is no real dispute that an attorney-client privilege
exists with regard to the conununications between Jane Doe #3 and Plaintiffs. Dershowitz's
argument is that the privilege should be waived. Therefore, the burden is on Dershowitz to
overcome the privilege.
Dershowitz asserts that he is entitled to the privileged communications between Jane Doe
#3 and her counsel under the "at issue" doctrine. Dershowitz relies on two federal district court
cases - Hearn v. Rhay, 68 F.R.D. 574 (E.D. Wash. 1975) and Pitney-Bowes, Inc. v. Mestre, 86
F.R.D. 444 (S.D. Fla. 1980) - both apply federal, not Florida law. Under Florida law, which
applies to this state law defamation claim, waiver only occurs if the privileged communication is
required to prove a claim. Guarantee Ins. Co. v. Heffernan Ins. Brokers, Inc., 300 F.R.D. 590,
594-95 (S.D. Fla. 2014). Dershowitz cannot make this showing.

i.

Since Jane Doe #3 is the sole possessor of the attorneyclient privilege, Edwards and Cassell could not put Jane
Doe #3's privileged information "at-issue" in the
defamation suit against Dersbowitz
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First and foremost, Dershowitz's "at issue" argument fails because it relies on the
assumption that Edwards and Cassell are the holders of the attorney-client privilege and have
authority to waive the attorney-client privilege. They are not and they do not
In this case, only Jane Doe #3, as the client, has authority to waive the privilege. She is
not a party to this case. The holdings in Savino v. Luciano, 92 So.2d 817 (Fla. 1957), Coates v.

Akerman, Senterfitt & Edison, P.A., 940 So.2d 504 (Fla 2d DCA 2006), and Gemvese v.
Provident Life and Accident Ins. Co., 74 So.3d 1064 (Fla. 2011) all make plain that only the
holder of the privilege can put the privileged communication at issue. Indeed, in each of these
cases it was the client who brought the action, not the attorneys, as is the case here. This
distinction alone makes the ''at-issue" doctrine inapplicable. 1

1

Under Florida law, the attorney-client privilege belongs to the client, not the attorney. Fla. Stat.
Ann. § 90.502(3); See also Fla. Stat. Ann. § 90.502(2) (A client has a privilege to refuse to
disclose, and to prevent any other person from disclosing, the contents of confidential
communications when such other person learned of the communications because they were made
in the rendition oflegal services to the client). Although Jane Doe #3 is not a party to the current
action, the privilege is still hers alone. A client may assert the privilege even though the client is
not a party to the action in which the communication might be disclosed. Gerheiser v. Stephens,
712 So.2d 1252, 1255 (Fla. 4th DCA 1998); Charles W. Ehrhardt, 1 Fla. Prac., Evidence§ 502.6
(2015 ed.). Some courts have even recognized that there could be serious due process issues
created by a procedure through which a client lost their privilege without notice or an
opportunity to be heard in the proceedings. Rogers v. State, 742 So.2d 827, 829 (Fla 2d DCA
1999). Under § 90.502(2), Jane Doe #3 has the right to refuse to disclose the contents of
confidential communications made during the rendition of legal services by Edwards and
Cassell. As long as the Jane Doe #3 has a reasonable expectation of privacy in the
communication, under§ 90.507, the privilege is protected. Mcwatters v. Stale, 36 So.3d 613, 636
(Fla. 2010).
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Plaintiffs could not nor did they waive the attorney-client privilege by filing a personal
defamation claim against Dershowitz. Dershowitz has cited no authority establishing that an
exception to the privilege applied or that Jane Doe #3 ever consented to a waiver of the privilege.
11

The test set out in Savino for "at-issue" doctrine is not
met with regard to the defamation action filed by
Edwards and Cassell.

Even if Plaintiffs were able to waive Jane Doe #3 's attorney-client privilege,
Dershowitz's "at issue" argument fails because it does not meet the "at-issue" test as set out in
Savino v. Luciano, 92 So.2d 817 (Fla. 1957). In Savino, a defendant filed a counterclaim based

on an audit and report from a certified public accountant. Id.at 818. There was no doubt that at
trial the defendant would rely on the audit and report. Id. at 819. However, the defendant asserted
that for the purposes of discovery, the audit and report were confidential and privileged. Id. The
court found this to be an anomaly and held that the defendant waived his privilege during the
discovery procedure because (1) there was no doubt that the defendant would use privileged
information as proof of his defenses and counterclaim at trial and (2) his pleadings led
inescapably to that conclusion. Id. Therefore, the test for whether a claim or defense will
"necessarily require that the privileged matter be offered in evidence" under the "at-issue"
doctrine is whether the holder of the privilege clearly intends to offer the privileged matter at
trial and that intent is clear in the pleadings, i.e., the complaint. Id; see also Diaz- Verson v.
Walbridge Aldinger Co., 54 So.3d I007, I 011(Fla.2d DCA 2010).

In Coates v. Akerman, Senterfltt & Edison, P.A., 940 So.2d 504 (Fla. 2d DCA 2006), the
court explained the holding in Savino did not mean that a party waives attorney-client privilege
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merely by bringing or defending a lawsuit. Id. Waiver only occurs when a party raises a claim
that will necessarily require proof by way of privileged information. Id.
In Coates, clients brought claims against their former lawyers based on the legal advice
the lawyers allegedly gave with regard to a plan and joint venture. Id. Since the clients could not
establish their claim against the lawyers at trial without evidence of the advice the lawyers gave,
the court found that the privilege was waived with regard to the communications between the
former lawyers and the clients. Id. On the other hand, the clients did not put at issue their
communications with other professionals regarding the plan and joint venture by suing the
lawyers. Id. Rather, the lawyers, by asserting a defense based upon the clients' communications
with other professionals, put the communications at issue. The court held that an opposing party
cannot waive a party's attorney client privilege based on the possibility that disputed
communications may be relevant to or may assist the opposing party in their defense or in their
third party claims. Id. at 509. Under Coates, Dershowtiz cannot claim that Plaintiffs put attorney-

client communications at issue just because those communications might help Dershowitz
defend the defamation action. See Def. Mot. to Compel at 6 ("It would be inequitable to preclude
Dershowitz from proving this affirmative defense" by upholding privilege).
In Genovese v. Provident Life and Accident Ins. Co., the Florida Supreme Court further
clarified that the attorney-client privilege "is not concerned with the litigation needs of the
opposing party," and that ''there is no exception provided under § 90.502 that allows the
discovery of attorney-client privileged communications where the requesting party has
demonstrated need or undue hardship." Id. at 1068. The pUJ1'0se of the attorney-client privilege
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is to encourage full and frank communication between the attorney and the client. Id. This
significant goal of the privilege would be severely hampered if a client were aware that her
communications with her attorney, which were not intended to be disclosed, could be revealed
upon the request of the opposing party. Id. The court cited both Coates and Savino to show that
the "at issue'' doctrine allows discovery of privileged material only when the holder of the
privilege - the client - raises the: advice of counsel as a claim or defense in the action and the
communication is essential to the claim or defense. Id.
Dershowitz asserts that in order to establish he defamed Plaintiffs, they must show that (i)
they conducted an investigation regarding the credibility of Jane Doe #3's allegations against
Dershowitz, and (ii) that the allegations asserted against Dershowitz by Jane Doe #3 were wellfounded. (Dershowitz Mot. to Compel pp. 5-6). But to make this assertion, Dersbowitz must
show the complaint filed against him is premised on privileged information which they would
have to introduce at trial in order to establish defamation. Dershowitz has not made this showing.
Instead, Dershowitz merely points to paragraph 17 of the Complaint. Paragraph 17 states:
Immediately following the filing of what Defendant, Dershowitz,
knew to be an entirely proper and well-founded pleading,
Dershowitz initiated a massive public media assault on the
reputation and character of Bradley J. Edwards and Paul G. Cassell
accusing them of intentionally lying in their filing, of having
leveled knowingly false accusations against the Defendant,
Dershowitz, without ever conducting any investigation of the
credibility of the accusations, and of having acted unethically to
the extent that their willful misconduct warranted and required
disbannent.
This paragraph is not a clear indication that Plaintiffs must introduce privileged information to
establish that Dershowitz defamed them. In fact, Dershowitz himself asserts that Plaintiffs "made
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the information and documents they seek to withhold directly relevant to the issues in dispute."
(Dershowitz Mot. to Compel, p. 5) (emphasis added). Relevance is insufficient to waive
privilege under Florida law. Guarantee Ins, 300 F.R.D. at 594; citing Coyne v. Schwartz, Gold,
Cohen, Zakarin & Kotler, P.A., 715 So.2d 1021, 1022 (Fla.

4th

DCA 1998). Dershowitz must

show that Plaintiffs made clear in their complaint that they would rely on privileged information
as evidence at trial. He has failed to make this showing. Therefore, the "at-issue" test, as stated in
Savino, has not been met.

b.

Attorney-Work Product

Although Dershowitz peppers his privilege argument with assertions that Edwards and
Cassell have waived their work product privilege, he cites no authority. The "at issue" legal
theory Dershowits relies on to argue, incorrectly, that attorney-client privilege has been waived,
applies only to that privilege. The work product doctrine is quite distinct from attorney-client
privilege, and application of the privileges and exception to them differ. West Bend Mutual Ins.
Co. v. Higgins, 9 So.3d 655, 656 (Fla. 5th DCA 2009).

The function of the work product

doctrine is to protect counsel's mental impressions. Id. To pierce the privilege, Dershowitz must
show "that the substantial equivalent of the material cannot be obtained by other means." S Bell
Tel. & Tel. Co. v. Deason. 63 2 So. ?d 13 77. 13 85 (Fla.1994). Dershowitz has not even identified

any specific work product he claims to need, much less shown why he cannot get the underlying
information from another source.

The Court should disregard Dershowitz's assertions that

Cassell and Edwards waived their work prnduct privilege because Dershowitz has made no
argument to support his sweeping assertions.
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2.

Plaintiffs Relevancy and Admissibility Objections

Discovery requests must be relevant to the subject matter of the litigation and must seek
admissible evidence or be reasonab)y calculated to lead to admissible evidence. Davich v.

Norman Bros. Nissan, Inc., 739 So. 2d 138, 141 (Fla 5th DCA 1999) (emphasis added); Fla. R.
Civ. P. l.280(b). While relevancy in the discovery context is broader than in the trial context,
and a party may be permitted to discover relevant evidence that would be admissible at trial if it
may lead to the discovery of admissible evidence, "'litigants are not entitled to carte blanche
discovery of irrelevant material.'" Tanchel v. Shoemaker, 928 So. 2d 440 (Fla.

5th

DCCA 2006)

(quoting Residence Inn by Marriott v. Cecile Resort, Ltd., 822 So. 2d 548, 550 (Fla. 5th DCA
2002)).

a.

Request for Production No. 2.

As discussed below, Plaintiffs provided an exhaustive response to this request, including
DOC 291 and exhibits, and the Statement of Undisputed Material Facts filed in Epstein v.
Edwards, which explicitly detail Dershowitz's "participation in Epstein's criminal conduct." All

documents which are relevant, admissible, or likely to lead to discoverable evidence which are
responsive to this request have been: ( l) Produced; (2) Made available for inspection at
Plaintiffs' counsel's office; or (3) Identified and available to Dershowitz in public case files.
Plaintiffs' production consists of the known universe of documents that are responsive to this
request and to the extent Dershowitz seeks additional materials they are certainly beyond the
scope of discovery and as to those documents the objection is appropriate. Additionally, as
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discussed below, any material covered by the attorney-client or attorney-work product would
also be beyond the scope of discovery, irrelevant and/or inadmissible.

b.

Request for Production Nos. 10, 20, 26, 28, 29, 30, 31 and 34.2

These requests seek pleading drafts, internal documents and drafts and attorneyclient communications concerning press

releases,

notes

concerning Plaintiffs'

investigation into Jane Doe's allegations against Dershowitz and Jane Doe herself, and
notes and attorney-client communications concerning potential media deals for Jane Doe
#3, and notes and attorney-client communications used to draft Jane Doe No. 3's motion
to intervene. As stated above the Jane Doe #3 has not waived the attorney-client privilege
and the requested material is inadmissible attorney-client and attorney-work product. See
Fla. R. Evid. 90.402, Law Revision Council Note-1976.

Plaintiffs' relevancy and

admissibility objections to these requests were proper.

3.

Plaintiff's Remaining Objections Are Sufficiently Specific

"Objections to a request for production can be made either because the items requested
are not within the permissible scope of discovery or on any ground that would support an
application for protective order under Rule l.280(c)." American Funding, Ltd v. Hill, 402 So.
2d 1369, 1370 (Fla.

2

4th

DCA 1981).

The grounds provided for under Rule l.280(c) are:

Dershowitz also argues that relevancy and admissibility objections to Interrogatory Nos. 13 and
21, and Requests for Production Nos. 3,6,7,8,9, 14,15,21,22,25, 32 and. 35 should be overruled.
Plaintiffs did not raise relevancy and admissibility objections to Interrogatory Nos. 13 and 21.
Similarly, Plaintiffs did not raise relevancy and admissibility objections to Requests for
Production No. 3,6, 7,8,9, 14, 15, 21, 22, 25, 32, and 35 except to the extent raised in Plaintiffs'
responses to other requests for production, and particularly Plaintiffs' responses to Request Nos.
2 and 10.
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"annoyance, embarrassment, oppression, or undue burden or expense."

To preserve the

objection "the response to the request for production of documents need only set forth the
objection and the reason for the objection." Bartolo-Aventura, Inc. v. Hernandez, 638 So.2d 988
(1994). The foregoing authority necessarily applies equally to objections to interrogatories as the
language in the rule concerning the making of an objection to an interrogatory is identical to the
language concerning the making of an objection to a request for production. See Fla. R. Civ. P.
1.340(a) ("Each interrogatory shall be answered separately and fully in writing under oath unless
it is objected to, in which event the grounds for objection shall be stated, ... ") and Fla R. Civ. P.
1350(b) ("For each item or category the response shall state that inspection and related activities
will be permitted as requested unless the request is objected to, in which event the reasons for the
objection shall be stated.").
In each instance where Plaintiff's raised objections beyond the attorney-client privilege,
attorney-work product, and relevance and admissibility, Plaintiffs stated the reason for the
objection. Moreover, Dershowitz has failed to identify which, if any of Plaintiffs' requestspecific objections is insufficient, making instead a generalized argument that all of these
objections fail regardless of the request-specific context in which the objections were raised.
Plaintiffs have demonstrated that their objections complied with the rules. Plaintiffs, however,
cannot guess as to why Dershowitz thinks a particular request-specific objection is improper.
Plaintiffs' objections accordingly, should be sustained..
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4.

Plaintiffs Have Either Produced or Identified All Documents Concerning
Dersbowitz's Relationship With Epstein and His Involvement in Epstein's
Criminal Activities
A.

Plaintiffs' Production Adequately Identifies the Documents
Supporting Plaintiffs' Claims and Defenses in this Action.

As detailed in the introduction, in response to Plaintiffs Request for Production No. 2,
Plaintiffs either produced or identified an exhaustive number of documents.
Finally, and most significantly, Plaintiffs identified and produced DOC 291 , which
plainly identifies publicly available documents and includes volwninous exhibits identifying
Epstein's crimes, Dershowitz's relationship with Epstein, Dershowitz's representation of
Epstein, and facts indicating Dershowitz's knowledge of Epstein's activities and participation in
the same. For Dershowitz to claim, after having litigated the issues raised in DOC 291 and
studying its contents, that he cannot determine which documents implicate him in Epstein's
criminal conduct, negotiating the NPA for his own benefit and documents evincing Plaintiffs
investigation of him, is disingenuous. DOC 291 and its attachments, including the Statement of
Undisputed Material Facts in Epstein v. Edwards thoroughly and completely identify the
documents Dershowitz needs to have to understand Plaintiffs' claims and defenses in this action.
Moreover, while Dershowitz claims Plaintiffs' responses were inadequate under Florida
law, he cites not authority for this proposition. It is apparent that Dershowitz's real motivation
for filing this motion to compel was not to obtain responsive documents, but to force Plaintiffs to
explain why they identified the responsive documents and prematurely produce an exhibit list.
Plaintiffs' discovery responses were more than adequate and Dershowitz's motion to compel
additional responses should be denied.
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B.

Dershowitz Has the Same Access to Public Documents As do
Plaintiffs.

In addition to the documents produced directly to Dershowitz and/or made available for
him to inspect at counsel's office Plaintiffs identified the case files in 24 civil lawsuits as
responsive to Dershowitz's request. These files demonstrate the magnitude of Epstein's criminal
conduct and the unlikelihood that Dershowitz was ignorant of his confidant and close friend's
criminal behavior.
Dershowitz complains that some of the documents are sealed or otherwise unavailable to
him. A review of the federal cases identified in Plaintiffs' responses, however, reveals in the
federal cases approximately sixty-five pleadings out of hundreds of documents were sealed and
many of them have subsequently been unsealed.3 The documents that remain sealed are almost
exclusively related to a single sealed civil case, Case No. 9:08-cv-80119 KAM. Plaintiffs did not
represent parties in that case and do not have access to those documents. This case was almost
certainly sealed on Epstein's request after settlement, and Dershowitz is undoubtedly familiar
with its contents given his association with Epstein.

Dershowitz's argument also fails to

comprehend that the documents that remain sealed are sealed as to Plaintiffs as well. Moreover,
given the magnitude and thoroughness of the production already made available to Dershowitz,
the sealed documents are almost certainly duplicative of material already produced and available
to Dershowitz. Finally, Plaintiffs have produced numerous depositions and deposition excerpts

3

Plaintiffs have not conducted a similar analysis of the State Court dockets but Dershowitz has
not identified any sealed documents in the State Court dockets that he believes he is entitled to.
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that were in their possession, and/or made them available to Dershowitz to inspect and his
complaint that he does not have access to these materials is not factually supported.
C.

Dershowitz Is In the Better Position to Know What
Documents Concern His Negotiation of the NPA.

Plaintiffs, in their extensive production, produced, identified, or made available for
inspection all known and unsealed documents related to Dershowitz's negotiation of the NPA for
his benefit. If there are responsive documents that were not included in this response Dershowitz
is in a better position than Plaintiffs to know what those documents are, yet has failed to identify
any such document with sufficient specificity to permit Plaintiffs to conduct an investigation into
whether the documents exists and are in their possession or control. Further, Plaintiffs have, in
fact, attempted to discover this information from Dershowitz, only to be stonewalled by him.
Dershowitz's complaint that Plaintiffs' response to his Request for Production No. 22 fails to
produce responsive documents, accordingly, is not well taken.
5.

'Dershowitz Is Not Entitled to Compel Discovery of Plaintiff's Fee
Agreement with Jane Doe #3.

"(D]iscovery of an opposing party's legal costs is a matter left to the discretion of the trial
court," and the trial court's discretion is tempered by the requirement that any information
sought must be "relevant to the subject matter of the pending action." Anderson Columbia v.
Brown, 902 So.2d 838, 841 (Fla.

1st DCA

2005); Fla. R. Civ. P. Rule l.280(b)(l).

Although an attorney fee agreement is generally not privileged, Florida has not yet
adopted a hard and fast rule regarding the discovery and admission of opposing counsel's fees.
Anderson Columbia v. Brown, 902 So.2d 838, 841 (Fla.

1st

DCA 2005) citing Mangel v. Bob
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Dance Dodge, Inc., 739 So.2d 720, 724 (Fla. 5th DCA 1999). Plaintiffs are not required to reveal

information containing descriptions of the services rendered to Jane Doe No. 3. If the billing
statements or fee agreement at issue include detailed descriptions of the nature of the services
rendered and could reveal the mental impressions and opinions of the Jane Doe No. 3's counsel
to Dershowitz, .the billing statements may be protected from discovery by both the attomey·client
privilege and the work product doctrine. Old Holdings, Ltd v. Taplin, Howard, Shaw & Miller,
P.A., 584 So.2d 1128, 1128~29 (Fla. 4th DCA 1991); Fla. R. Civ. P. l.280(b)(4); see Markel Am.

Ins. Co. v. Baker, 152 So. 3d 86, 92 (Fla. Dist. Ct. App. 2014) (Opinion work product consists
primarily of the attorney's mental impressions, conclusions, opinions, and theories" concerning
the client's case and is basically absolutely privileged); S. Bell Tel. & Tel. Co. v. Deason, 632
So.2d 1377, 1383-84 (Fla.1994). Under these circumstances, Edwards and Cassell are entitled to
an in camera review of the documents prior to disclosure to Dershowitz. Butler v. Harter, 152
So. 3d 705, 714 (Fla.

1st

DCA 2014) citing E. Airlines, Inc. v. Gellbert, 431 So.2d 329, 332 (Fla

3d 1983).

6.

Dershowitz is Not Entitled to Book, Television or Movie Deal
'Documents.
A.

'Dershowitz Is Not Entitled to Documents that Are Not in
Plaintiffs' Possession or Under Their Control and Supervision.

Plaintiffs do possess or control any signed media agreements, either between themselves
and media companies, or between Jane Doe No. 3 and prospective media companies. Plaintiffs
have no obligation to produce documents which are not in their "possession, or which are under
[their] control and supervision." Fritz v. Norflor Const. Co., 386 So.2d 899, 901 (Fla

5th

DCA
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1980). Any media deals Jane Doe No. 3, a non-party, may have negotiated but did not provide to
Plaintiffs are beyond their control and supervision and cannot be produced in response to
Dershowitz's discovery request.
B.

Any Communications Between Plaintiffs and Jane Doe No. 3

Concerning Media Deals Are Privileged.
Absent a signed contract in Plaintiffs' possession, the only plausibly responsive
documents Plaintiffs' could produce in response to Request for Production No. 29 would be
Plaintiffs' communications with Jane Doe No. 3 concerning potential media contracts. Such
documents are plainly protected by attorney-client privilege. The privileged character of these
communications is not negated by Dershowitz's claimed need to probe her and her lawyers'
financial motivations. The Florida District Court of appeal has plainly held that the attorneyclient privilege is not waived by a party unless the party raises a claim that necessarily will
require proof by way of a privileged communication. Jenney v. AirdaJa Wiman, Inc. 846 So.2d
664, 668 (Fla. 2d DCA 2003). That has not happened here. Jane Doe No. 3's intent and
motivation in negotiating a media contract is not necessary to prove Plaintiffs' defamation
claims. Moreover, Jane Doe No. 3 is not a party to this case and has not put her intent and
motivation at issue. Finally, as discussed above, the attorney-client privilege belongs to Jane
Doe No. 3, not Plaintiffs and she has not waived it in this case.
7.

Discovery Received from the U.S. Attorney's Office in the CVRA Case
Remains Sealed.

Dershowitz's assertion that discovery from the United States in the CVRA has been
unsealed is wrong. On January 5, 2011, Judge Marra ruled that before victims' counsel (i.e.,
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Edwards and Cassell) could use any of the correspondence in a proceeding, they had to seek a
ruling from the appropriate institution - for example, from the federal court in the CVRA
case. See DE 226 at 5. Thereafter, Cassell and Edwards did seek a ruling that they could use the
correspondence in the federal CVRA case.

The Court ultimately ruled that there was no

privilege to the materials involved. DE 188. Epstein then appealed to the 11 thCircuit, which
affirmed Judge Marra's order holding that "[nJo privilege prevents the disclosure of the plea
negotiations." Jane Doe No. 1 v. United States ofAmerica, 749 F.3d 999, 1008, 1010 (11th Cir.
2014).
Thereafter, Epstein moved for a confidentiality order. Judge Marra granted the motion in
part and denied the motion in part. DE 255. Judge Marra asked for the drafting of a protective
order. After further litigation about the scope of the protective order, on April 15, 2015, Judge
Marra denied the issuance of any supplemental protective order and ordered that victims'
counsel could file any of the correspondence that they wanted in support of motions in the
CVRA case. DE 326 at 12-13.

However~

Judge Marra also cautioned that any such filing of

correspondence should be limited to those materials that were "pertinent to a matter fairly
presented for judicial resolution." DE 326 at 13.
All correspondence that has not been made public elsewhere remains under seal-unless
and until plaintiffs counsel find a good faith reason for including it in filings in support of
motions in the CVRA case. Stated otherwise, the only correspondence that is not sealed at this
time is correspondence that has been filed publicly, either in the CVRA case or elsewhere. Any
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such correspondence is easily available to Dershowitz in the public court files of the CVRA case
or elsewhere.
Additionally, several hundred pages of correspondence have already been provided to
Dershowitz. See, e.g., Bates BE-000997-1000, BE-001063-1100; BE-001161-1484. These
materials were properly and publicly filed in the Edwards v. Epstein action and are thus no
longer under seal. While these materials are publicly accessible to Dershowitz, they have
already been provided directly to him. It is ironic that Dershowitz is claiming difficulty in
obtaining the correspondence. By definition, the materials at issue involve correspondence sent
either to or from the defense team, a group that includes Dershowitz.
Finally, Dershowitz never clearly explains how these materials regarding plea
negotiations in 2006 to 2008 about crimes committed in 1999 to 2001 are relevant to his
defamation action alleging that Edwards and Cassell made inappropriate statements in 2015.

8.

Plaintiffs' Have Already Certified Their Compliance With This
Court's Discovery Order.

Plaintiffs have already complied with this Court's July 2, 2015 Agreed Order on Motions
to Compel by filing their Notice of Compliance with Discovery Order on July 14, 2015.
Plaintiffs continue to conduct their investigation into the facts of this matter and are mindful of
the discovery deadlines, this Court's order and their implications. Dershowitz can assume: (1)
All non-privileged documents that are responsive to legitimate discovery requests and in
Plaintiffs' possession or control have been produced or are available to him for inspection; (2)
All non-privileged documents that are responsive to legitimate discovery requests and not in
Plaintiffs' possession or control, but publicly available, have been identified; and (3) Production
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will be complete at the close of fact discovery. Dershowitz's request for an extraordinary order
forcing Plaintiffs' conclude their investigation prior to the close of discovery and certify that they
have produced all responsive documents should be denied.

I HEREBY CERTIFY that a true and +(ect copy of the foregoing was sent via &Serve
to all Counsel on the attached list, this

/

5

day of October, 2015.

OLA
No.: 169440
Atto
E-Mail(s): jsx@searcylaw.com and
_
@searcylaw.com
P mary E-Mail: _Scarolateam@searcylaw.com
Searcy Denney Scarola Barnhart & Shipley, P.A.
2139 Palm Beach Lakes Boulevard
West Palm Beach, Florida 33409
Phone: (561) 686-6300
Fax: (561) 383-9451
Attorney for Plaintiffs
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IN THE CIRCUIT COURT OF THE
SEVENTEENTH JUDICIAL CIRCUIT
IN AND FOR BROWARD COUNTY, FLORIDA
CASE NO.: CACE 15-000072
BRADLEY J. EDWARDS and
PAUL G. CASSELL,
Plaintiffs/Counterclaim Defendants,
vs.
ALAN M. DERSHOWITZ,
Defendant/Counterclaim Plaintiff.
___________________________________________/
DEFENDANT/COUNTERCLAIM PLAINTIFF ALAN M. DERSHOWITZ’S
REPLY TO PLAINTIFFS/COUNTERCLAIM DEFENDANTS’
RESPONSE TO MOTION TO COMPEL
Defendant/Counterclaim Plaintiff ALAN M. DERSHOWITZ (“Dershowitz”), through
counsel, hereby files his Reply to the Response filed by Plaintiffs/Counterclaim Defendants’
BRADLEY J. EDWARDS (“Edwards”) and PAUL G. CASSELL (“Cassell”) (together,
“Plaintiffs”) in opposition to Dershowitz’s Motion to Compel Production of Documents and
Complete Responses to Interrogatories (the “Motion to Compel”).1
INTRODUCTION
At the outset of their Response, Plaintiffs spend several pages attempting to document at
1

At issue are Plaintiffs/Counterclaim Defendants’ discovery responses and objections in
Dershowitz’s Motion to Compel, as well as Edwards’s Objection to Request No. 2 in Response
to Dershowitz’s Second Set of Document Requests and Cassell’s Objection to Request No. 2 in
Response to Dershowitz’s Third Set of Document Requests, per Dershowitz’s Amended Notice
of Hearing dated September 10, 2015. Plaintiffs served these additional discovery responses
after Dershowitz’s Motion to Compel had been filed with the Court but maintain, in part, the
same objections. Dershowitz therefore added them on to the presently scheduled hearing for
purposes of efficiency, as opposed to preparing an entirely new amended motion.
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length their discovery efforts. It is undisputed that Edwards and Cassell have filed responses to
Dershowitz’s discovery requests and commenced their production of documents. However,
Edwards and Cassell are not the triers of fact who have authority to decide what is relevant,
permissible, and proper discovery, through their own self-serving definition of “responsiveness.”
As set forth in Dershowitz’s Motion to Compel, Plaintiffs’ interrogatory responses and document
production are incomplete, with no date certain as to when they will be completed. Moreover,
Plaintiffs have asserted objections that have been waived or lack a sufficient basis in law or fact.
SUMMARY OF REPLY ARGUMENT
1.

The Attorney-Client Privilege Has Been Waived.2 Plaintiffs argue in their

Response that they have properly asserted the attorney-client privilege in response to
Dershowitz’s discovery requests and that Dershowitz’s reliance on the “at issue” waiver doctrine
is misplaced. See Response, pp. 3-9. In support of this argument, Plaintiffs contend that they (as
counsel) cannot waive a privilege that belongs to their client, Virginia L. Giuffre, f/k/a Jane Doe
No. 3 (“Giuffre”).3 This argument fails for several reasons. First, Giuffre herself has waived the
privilege by making repeated and voluntary statements about her allegations about being a “sex
2

Plaintiffs filed a privilege log in this lawsuit that broadly and only categorically asserts the
attorney-client and work product privileges. A copy of Plaintiffs’ First Privilege Log is attached
as Exhibit A. Until Plaintiffs produce an itemized privilege log, Dershowitz cannot determine
which particular documents are being withheld, let alone other relevant information about the
withheld documents (e.g., date, author, subject matter). Because Dershowitz is not in a position
to tailor his arguments to specific assertions of privilege, Dershowitz addresses the asserted
privileges both broadly and categorically, as Plaintiffs have done. Dershowitz also filed with the
Court a Motion for Finding of Waiver Based on Plaintiffs’ Failure to Provide a Privilege Log or,
in the alternative, to Compel Plaintiffs to Provide an Itemized Privilege Log, which remains
pending. If the Court were to grant said Motion first, the Court’s ruling may moot the subject
Motion to Compel, in full or in part, with regard to privilege objections – at least, for the time
being.
3

At a recent public deposition in this case, Giuffre’s given name was used on multiple occasions
in the presence of her counsel, who did not raise any objection. Giuffre has waived any
purported “privacy interest” in proceeding anonymously.
2
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slave” who was sexually trafficked by Jeffrey Epstein (“Epstein”) to his purported associates.
Second, Florida law is clear that an attorney’s actions can result in a waiver of the client’s
privilege, even where those actions are not authorized by the client. As set forth in the Motion
to Compel, Plaintiffs have waived the attorney-client privilege for their communications with
Giuffre by filing this defamation action and placing at issue the veracity of Giuffre’s allegations
against Dershowitz and their investigation into same. Plaintiffs’ own discovery responses and
testimony have confirmed that they will rely on their communications with Giuffre to attempt to
prevail on their claims and defeat Dershowitz’s affirmative defenses, meaning that such
communications are inextricably merged with this lawsuit. Upholding Plaintiffs’ assertion of the
attorney-client privilege in these circumstances would result in nothing more than the
concealment of the truth. Plaintiffs’ objections on the basis of the attorney-client privilege
should be overruled.
2.

Plaintiffs Have Waived Their Right To Rely On The Work Product Doctrine,

And Dershowitz Has In Any Event Established A Need For The Withheld Information.4
Plaintiffs argue that Dershowitz has cited no authority and has not met his burden to show that
Plaintiffs’ assertion of the work product doctrine should be overcome. Plaintiffs are again
mistaken. Dershowitz has identified specific work product that he needs to defend this case and
that cannot be obtained from another source. Moreover, Plaintiffs (the holders of the protection)
have also waived their right to rely on the work product doctrine. Dershowitz is therefore
entitled to the requested discovery.
3.

Plaintiffs’ Remaining Objections Must Be Overruled. Plaintiffs represent that

they have produced what they deem to be relevant and admissible discovery and have withheld
4

See supra, fn. 2.
3
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what they contend is irrelevant, inadmissible, and/or privileged discovery. Again, Plaintiffs are
in error. First, it is clear from a review of Plaintiffs’ production as well as Plaintiffs’ actions in
conducting discovery that their production is incomplete and unfinished. Second, Plaintiffs’
general and broad references to thousands of pages of public litigation documents (including
non-substantive documents like notices of hearing, notices of deposition, etc.) in response to
Dershowitz’s very specific discovery requests are insufficient.

Plaintiffs cannot compel

Dershowitz to go on a fishing expedition. Third, discovery requests directed at Plaintiffs’ and
Giuffre’s bias, intent, motivation, and credibility seek information that is directly relevant and
subject to production. For these reasons and as set forth in Dershowitz’s Motion to Compel,
Plaintiffs’ arguments fail.
4.

In sum, the Court should (a) overrule Plaintiffs’ objections to the discovery

requests, including in particular, those asserted on the basis of attorney-client privilege and work
product doctrine; (b) compel Plaintiffs to provide better answers to interrogatories and produce
all responsive documents in a timely manner; and (c) order Plaintiffs, upon completion of their
document production, to state that they have, in fact, completed production.
REPLY ARGUMENT
I.

Communications between Plaintiffs and Giuffre prior to the formation of the
attorney-client relationship in March 2014 are not protected by the attorneyclient privilege.
As an initial matter, any communications between Plaintiffs and Giuffre that pre-date the

formation of the attorney-client relationship in March 2014 are not privileged. In their privilege
log – which Plaintiffs served on Dershowitz after the filing of the Motion to Compel – Plaintiffs
indicate that they began representing Giuffre in March 2014. See Ex. A. Plaintiffs’ assertion of
the attorney-client privilege as to communications with Giuffre prior to March 2014 should

4
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therefore be overruled, and Plaintiffs should be compelled to produce same.5
II.

The attorney-client privilege between Plaintiffs and Giuffre has been waived.
In their Response, Plaintiffs maintain that the attorney-client privilege has not been

waived with respect to their communications with Giuffre for two primary reasons:
(1) Plaintiffs, as counsel, cannot waive the attorney-client privilege, which is owned by Giuffre;
and (2) the elements of the at issue doctrine have not been established. Both of these arguments
fail.
a. Giuffre waived the attorney-client privilege through her voluntary public
statements.
Assuming – contrary to established Florida law, as discussed below – that the attorneyclient privilege can be waived only by the client, Giuffre has clearly waived any privilege for her
communications with Plaintiffs relating to her experiences as a “sex slave.” On December 30,
2014, Plaintiffs filed a pleading in a federal proceeding titled “Jane Doe #3 and Jane Doe #4’s
Motion Pursuant to Rule 21 for Joinder in Action” (the “Joinder Motion”), on behalf of their
client, Giuffre. In the Joinder Motion, Plaintiffs and Giuffre alleged that “[Jeffrey] Epstein [ ]
sexually trafficked the then-minor Jane Doe [#3], making her available for sex to politicallyconnected and financially-powerful people.” In several paragraphs that have since been ordered
stricken from the record by United States District Judge Kenneth Marra as “lurid” allegations
that were “unnecessary,” “immaterial,” and “impertinent,” the Joinder Motion alleged that nonparty Jeffrey Epstein (“Epstein”) required Giuffre to have sexual relations with Dershowitz in

5

To the extent that Plaintiffs contend that such communications are protected by a joint defense
and/or common interest privilege, that privilege has been waived for the reasons discussed in
Section II. Likewise, to the extent that Plaintiffs contend that such communications are protected
by the work product doctrine, that protection also has been waived, as set forth in Section III.
5
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certain specific locations, among other allegations of criminal conduct by Dershowitz.6 Giuffre
subsequently submitted multiple sworn affidavits repeating the allegations against Dershowitz,
which likewise have been stricken from the record by Judge Marra as being “unnecessary,”
“immaterial,” and “impertinent.”
Although the Joinder Motion marked the first time that Plaintiffs and Giuffre publicly
accused Dershowitz of sexual misconduct, Giuffre has previously made repeated and voluntary
public statements regarding her allegations of sexual misconduct involving Epstein.

In

particular:
x Giuffre’s Interviews with the Press. On March 5, 2011 (almost four years prior to
the Joinder Motion), Giuffre gave an interview to the Daily Mail, a British tabloid
publication, in which she described in detail how she was purportedly recruited by
Epstein for sexual exploitation. See Daily Mail Article dated March 5, 2011, attached
as Exhibit B. According to the Daily Mail, Giuffre was exceptionally descriptive in
the interview; the tabloid noted that “for reasons of taste, not all of the details
[provided by Jane Doe No. 3] can be included here.” See Ex. B.
x Giuffre’s Interviews with Counsel. On April 7, 2011, Giuffre was interviewed by
Edwards and Plaintiffs’ counsel of record in this case, Jack Scarola (“Scarola”). See
Transcript of Interview of Giuffre dated April 7, 2011, attached as Exhibit C. The
interview focused on Giuffre’s account of being purportedly sexually abused and
sexually trafficked by Epstein, including to Epstein’s friends. Id. Neither Edwards
nor Scarola were Giuffre’s counsel at the time. See id., pp. 1, 7; see also Ex. A,

In light of Judge Marra’s order, Dershowitz does not attach hereto any of the documents that
contain or reference the stricken allegations. A motion for leave to file the relevant documents
under seal will be filed separately.

6

6
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Privilege Log (asserting that the attorney-client relationship between Plaintiffs and
Giuffre began in March 2014). In a portion of one of her affidavits in the federal
proceeding that has since been stricken from the record by Judge Marra, Giuffre cited
this interview with Scarola and Edwards in support of her request to join that lawsuit
as a plaintiff.7
x Giuffre’s Diary Released to the Press.

On January 13, 2015, Radar Online

published excerpts from Giuffre’s personal diary that purportedly recount Giuffre’s
experiences meeting Epstein in September 1998 and then being one of Epstein’s “sex
slaves” for several subsequent years. See Daily Mail Article dated January 15, 2015,
attached as Exhibit D.8 The published excerpts – which presumably were released by
Giuffre to the online publication, either directly or indirectly – depict explicit instances
of purported sexual misconduct. See Ex. D.
x Giuffre’s Statements to Numerous Other Third Parties. Giuffre also has publicly
discussed her allegations of sexual abuse and sexual trafficking by Epstein and his
purported associates on numerous occasions with third parties who are not her
attorneys, including but not limited to former boyfriends (Anthony Figueroa and Philip
Guderyon), the FBI, and additional journalists.

See, e.g., Ex. C, pp. 17-18, 21;

January 8, 2015 Inside Edition Report by Deborah Norville, interviewing Mr. Figuroa,
the unverified transcript of which is attached as Exhibit E (“Q: Did she ever mention
to you the lawyer Alan Dershowitz?; A: [Giuffre] had never mentioned anything about
7

As discussed below, Edwards also disclosed a redacted version of the transcript of the interview
with Giuffre in the civil litigation styled Epstein v. Edwards.

8

Dershowitz states “purportedly” since excerpts of the diary are imaged in media articles, but the
diary has not been produced by Plaintiffs in this case.
7
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them having sex or brought up anything like that.”); Daily Mail Article dated March 2,
2015, attached as Exhibit F.

x Giuffre’s Public Suit Against Ghislaine Maxwell. Most recently, on September 21,
2015, Giuffre commenced an action against Ghislaine Maxwell (“Maxwell”) in the
United States District Court for the Southern District of New York.

See

Roberts/Maxwell Complaint dated September 21, 2015, attached as Exhibit G (the
“Maxwell Action”). In her complaint in the Maxwell Action, Giuffre alleges that she
was sexually abused and sexually trafficked by Epstein and Maxwell between 1999
and 2002 and that Maxwell defamed her by disputing Giuffre’s allegations. See id.
In sum, Giuffre has – as an adult – voluntarily and repeatedly discussed her alleged experiences
as one of Epstein’s “sex slaves,” including her purported experiences being trafficked to
Epstein’s associates. In that regard, Giuffre has also publicly disclosed and relied upon her
conversation with Edwards and Scarola to support when she first came forward with her
allegations of being a “sex slave.” In making these voluntary disclosures, Giuffre has waived her
right to assert the attorney-client privilege as to matters concerning the same subject matter, i.e.,
her experiences as a “sex slave” who was trafficked to Epstein’s associates. See Hoyas v. State,
456 So.2d 1225, 1229 (Fla. 3d DCA 1984) (as a matter of fairness, a client’s voluntary and selfserving testimony as to a specific communication with an attorney results in a waiver as to all
other communications to the attorney on the same subject matter). Thus, even if Plaintiffs were
correct that only the client can waive the attorney-client privilege (which they are not), Giuffre
herself has waived the privilege on multiple occasions.
b. Plaintiffs waived the attorney-client privilege by bringing this defamation
action and placing at issue the veracity of Giuffre’s allegations against
8
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Dershowitz and their investigation into those allegations.
i. Plaintiffs, as counsel, can waive Giuffre’s attorney-client privilege.
Plaintiffs are incorrect in arguing that Giuffre, as the privilege holder, is the only person
who can waive the attorney-client privilege. Florida law recognizes that – although the client
owns the privilege – an attorney’s purposeful actions can also result in a waiver of the client’s
privilege, even where (unlike here) the attorney’s actions were unauthorized. See, e.g., Hamilton
v. Hamilton Steel Corp., 409 So. 2d 1111, 1114 (Fla. 4th DCA 1982) (where the attorney who
represented multiple defendants publicly announced the details of a settlement at a court hearing,
the attorney-client privilege had been waived as to all matters relating to the negotiation of the
settlement, even though some of the attorney’s clients later attempted to invoke privilege);
Stevenson v. Stevenson, 661 So. 2d 367, 369-70 (Fla. 4th DCA 1995 (wife could not claim
privilege where her attorney’s secretary had waived the privilege by voluntarily disclosing
certain information to the husband’s attorney). Cf. Abamar Hous. & Dev., Inc. v. Lisa Daly Lady
Decor, Inc., 698 So. 2d 276, 278 (Fla. 3d DCA 1997) (outlining the circumstances in which
counsel’s inadvertent production of documents can result in a waiver of the attorney-client
privilege). Plaintiffs’ own actions in filing the Joinder Motion and bringing this defamation
action are therefore sufficient to give rise to a finding of waiver because, as discussed below,
their actions have placed their communications with Giuffre directly at issue.
ii. Plaintiffs waived the attorney-client privilege by placing the privileged
matters “at issue,” as inextricably merged with and directly relevant to
this lawsuit.
Plaintiffs incorrectly claim in their Response that Dershowitz has not met the elements of
at issue waiver doctrine. The tri-part test for determining whether the at issue waiver doctrine
applies is:

9
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(1) assertion of the privilege was a result of some affirmative act, such as filing
suit, by the asserting party; (2) through this affirmative act, the asserting party put
the protected information at issue by making it relevant to the case; and (3)
application of the privilege would have denied the opposing party access to
information vital to his defense.
Pitney-Bowes, Inc. v. Mestre, 86 F.R.D. 444, 447 (S.D. Fla. 1980) (quoting Hearn v. Rhay, 68
F.R.D. 574, 581 (E.D. Wash. 1975)) (emphasis added); see also Savino v. Luciano, 92 So. 2d
817, 819 (Fla. 1957) (“[W]hen a party has filed a claim, based upon a matter ordinarily
privileged, the proof of which will necessarily require that the privileged matter be offered in
evidence, [the Florida Supreme Court has held] that he has waived his right to insist, in pretrial
discovery proceedings, that the matter is privileged.”). As the court in Hearn put it:
In an ordinary case the obstruction is not likely to be great, for attorney-client
communications are usually incidental to the lawsuit, notwithstanding their
possible relevance, and other means of proof are normally available. In this case,
however, the content of defendant’s communications with their attorney is
inextricably merged with the elements of plaintiff’s case and defendants’
affirmative defense. These communications are not incidental to the case; they
inhere in the controversy itself, and to deny access to them would preclude the
court from a fair and just determination of the issues. To allow assertion of the
privilege in this manner would pervert its essential purpose and transform it into a
potential tool for concealment of unconstitutional conduct behind a veil of
confidentiality. Under these circumstances, the benefit to be gained from
disclosure far outweighs the resulting injury to the attorney-client relationship.
The privilege should not apply.
Hearn, 68 F.R.D. at 582 (emphasis added); see also Pitney-Bowes, 86 F.R.D. at 447-48
(applying the Hearn test to hold that, by engaging in the affirmative act of filing suit, the plaintiff
injected into “the very soul of this litigation” the attorney-client communications he sought to
withhold and thus “waived the right to assert the attorney-client privilege with regard to these
documents”).
Here, the three elements of the at issue doctrine have all been satisfied. First, Plaintiffs’
assertion of privilege is the direct result of their affirmative act in filing this action and alleging

10
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that Dershowitz defamed them in his public responses to the false accusations of sexual
misconduct leveled by Plaintiffs on Giuffre’s behalf in the Joinder Motion. See Compl. ¶ 17
(emphasis added). But for the filing of this defamation lawsuit, Dershowitz would not have
propounded the discovery requests in response to which Plaintiffs asserted the attorney-client
privilege. The first prong in the tri-part test is satisfied. See Pitney-Bowes, 86 F.R.D. at 447.
Second, through Plaintiffs’ affirmative act of filing this defamation action, Plaintiffs put
the purportedly protected information “at issue” by making it directly relevant to the case.
Plaintiffs allege that Dershowitz defamed them by “initiat[ing] a massive public media assault on
the reputation and character of [Edwards] and [Cassell] accusing them of intentionally lying in
their filing, of having leveled knowingly false accusations against [Dershowitz] without ever
conducting any investigation of the credibility of the accusations, and of having acted unethically
…” – even though Dershowitz “knew [the filing in the Federal Action containing the allegations
about Dershowitz] to be an entirely proper and well-founded pleading.”

See Compl. ¶ 17

(emphasis added). To prevail in this action, Plaintiffs must substantiate their allegations by
(i) establishing that they conducted an investigation regarding the credibility of Giuffre’s
allegations against Dershowitz, and show to what extent; and (ii) establishing that the allegations
asserted against Dershowitz by Giuffre and Plaintiffs in the Joinder Motion were, in fact, “wellfounded,” such that they acted ethically in filing the Joinder Motion.
Plaintiffs have already demonstrated that they will necessarily rely on their
communications with Giuffre to attempt to prevail on their defamation claim and defeat
Dershowitz’s affirmative defenses.

For example, in their responses to Dershowitz’s

interrogatories, Plaintiffs answered that “with regard to when [Giuffre] has provided information
related to [allegations against Dershowitz] to [Plaintiffs], [Giuffre] provided such information in

11
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telephone calls with Brad Edwards beginning in 2011.” See Exhibit H. Similarly, at Cassell’s
recent deposition where he was questioned about the factual basis for including Giuffre’s
allegations against Dershowitz in the Joinder Motion, Cassell testified about a very small number
of phone calls he had with Giuffre as well as his review of the transcript of Giuffre’s 2011
interview with Scarola and Edwards. See Deposition Transcript Excerpt of Paul Cassell, Volume
I, dated October 16, 2015, at 103:21-24, attached as Exhibit I. Thus, Plaintiffs’ own testimony
shows that the communications they contend are privileged are not merely relevant, but actually
go to the heart of, and are inextricably merged with, the elements of Plaintiffs’ claims and
Dershowitz’s defenses. See Hearn, 68 F.R.D. at 582. Dershowitz has met the second prong.
Third, application of the privilege would deny Dershowitz access to information that is
vital to his defense – the third prong in the tri-part test. To date, Plaintiffs have hidden behind
the attorney-client privilege to selectively produce evidence regarding their conversations,
emails, and/or interviews with Giuffre. As noted above, Plaintiffs have already relied on the
2011 interview of Giuffre by Scarola and Edwards as well as other telephone calls and meetings
with Giuffre to support their claims, but contend that the details and content of these other
communications with Giuffre (i.e., communications that could support Dershowitz’s defenses)
are properly withheld as privileged. Plaintiffs should not be permitted to invoke privilege to
preclude discovery and then later rely on the element of surprise when they pick and choose at
trial which privileged evidence they wish to rely upon.

Dershowitz is entitled to access

information that is vital to his defense now, and the third prong has been met. See Pitney-Bowes,
86 F.R.D. at 447.
In sum, Dershowitz has met each and every element of the tri-part test for establishing an
at issue waiver.

The communications and exchange of information between Giuffre and

12
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Plaintiffs are not incidental to this case, but inhere to the subject controversy itself; to deny
access to this information would preclude the Court from a fair and just determination of the
issues. See Hearn, 68 F.R.D. at 582. It would also preclude Dershowitz from establishing his
defenses, including but not limited to proving that his statements about Plaintiffs were all
constitutionally protected expressions of opinion or truthful factual assertions.

Upholding

Plaintiffs’ assertion of privilege would also allow Plaintiffs to continue to gather evidence
months after the filing of the Joinder Motion on December 30, 2014, to attempt to support what
otherwise was an inadequate investigation and shotgun filing, without Dershowitz being able to
test the timing of Plaintiffs’ receipt and review of that evidence. Plaintiffs cannot be allowed to
use the attorney-client privilege or, as addressed below, the work product doctrine, as both a
sword and a shield. Under these circumstances, the benefits to be gained from disclosure far
outweigh the resulting injury to the attorney-client relationship. Id. at 582-583 (“[D]ue to the
nature of this suit, which puts the legal advice defendants received directly in issue, the policy
behind the privilege is outweighed by the necessity of disclosure and the privilege is
inapplicable.”). Plaintiffs’ objections should be overruled, and they should be compelled to
produce all responsive documents. Id. at 583 (the court ordered production of documents in
addition to answers to interrogatories and depositions questions given waiver of attorney-client
privilege, and because the documents were “at issue” in the case).
Plaintiffs’ and Giuffre’s waiver of the right to assert the attorney-client privilege requires
Plaintiffs to produce all responsive documents as well. See Hearn, 68 F.R.D. at 583 (the court
ordered production of documents in addition to answers to interrogatories and depositions
questions given waiver of attorney-client privilege, and because “at-issue” through affirmative
defense).

See Hearn, 68 F.R.D. at 583. No work product privilege remains. Nonetheless,

13
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Plaintiffs have on separate grounds waived the asserted work product privilege as well.
III.

Plaintiffs have waived their right to rely on the work product doctrine, and
Dershowitz has in any event established a need for the information he seeks,
which cannot be obtained from any other source.
Plaintiffs also maintain that the “at issue” doctrine does not apply to the work product

doctrine, which is distinct from the attorney-client privilege in that its function is to protect
counsel’s mental impressions. The latter point is not in dispute. However, given the factual
circumstances and the manner in which Plaintiffs have asserted objections based on the work
product doctrine, Plaintiffs are otherwise in error. Plaintiffs have waived their right to rely on
the work product doctrine by voluntarily disclosing and relying on information they contend is
protected by the work product doctrine. Moreover, the discovery that Dershowitz seeks is
relevant, in need, and cannot be obtained by Dershowitz from another source. Plaintiffs’ work
product objection should therefore be overruled and production compelled.
“Work product can be divided into two categories: ‘fact’ work product (i.e., factual
information which pertains to the client's case and is prepared or gathered in connection
therewith), and ‘opinion’ work product (i.e., the attorney's mental impressions, conclusions,
opinions, or theories concerning his client's case).” State v. Rabin, 495 So. 2d 257, 262 (Fla.
Dist. Ct. App. 1986) (citing In re Sealed Case, 676 F.2d 793, 810-11 (D.C. Cir. 1982)).
Although opinion work product is generally “nearly absolutely privileged,” fact work product is
subject to discovery upon a showing of “need.” Id.; see also Fla. R. Civ. P. 1.280 (a party may
obtain discovery of documents prepared in anticipation of litigation or for trial “upon a showing
that the party seeking discovery has need of the materials in the preparation of the case and is
unable without undue hardship to obtain the substantial equivalent of the materials by other
means”).
Here, Dershowitz’s discovery requests are narrowly tailored to seek only the factual
14
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information and documentation pertaining to Giuffre’s allegations against Dershowitz and
Giuffre’s credibility (e.g., interview notes of Giuffre, investigation into her credibility, efforts to
verify her allegations of sexual misconduct and experiences as a “sex slave”, etc.). To the
extent that such information is protected by the work product doctrine, that work product can be
divided into two broad categories: (i) work product involved with Plaintiffs’ representation of
Giuffre post-March 2014; and (ii) work product involved with Plaintiffs’ representation of
certain non-parties (or themselves) in other litigation factually related to Giuffre and her
allegations of sexual misconduct that occurred prior to the formation of the attorney-client
relationship between Plaintiffs and Giuffre in March 2014.
Plaintiffs – the owner of the work product protection, see, e.g., Rabin, 495 So.2d at 263 –
have waived their right to rely on the work product doctrine as to both of these categories. As
noted above, Plaintiffs interviewed Giuffre on April 7, 2011 about her experiences as a “sex
slave.” See Ex. C. Although the transcript of the interview is labeled as “Privileged… and/or
Work Product,” Edwards voluntarily chose to file the transcript in state court in the case of
Epstein v. Edwards. See Plaintiffs’ Notice of Filing dated May 17, 2011, attached hereto as
Exhibit J. Plaintiffs and Giuffre also disclosed the substance of this interview in a portion of
one of Giuffre’s affidavits in the federal proceeding that has since been stricken from the record
by Judge Marra. As a result of these voluntary disclosures, Plaintiffs have waived any right to
rely on the work product doctrine to withhold documents relating to the subject matter of
Giuffre’s interview. See, e.g., Hoyas, 456 So. 2d at 1229.
As to documents created after April 2014, Plaintiffs waived their right to rely on the work
product doctrine through the filing of (i) the Joinder Motion and related Giuffre affidavits, and
(ii) this defamation action, which places at issue the credibility of Giuffre’s allegations and their

15
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investigation into same. As described above, the only way for Plaintiffs to meet their evidentiary
burden here is by using information that might otherwise be protected by the work product
doctrine – as again, it is all inextricably merged.
Even putting aside issues of waiver, Dershowitz has met his burden of establishing that
the work product doctrine should be overcome here, as (a) he has a need for the materials that are
encompassed by his discovery requests; and (b) such materials cannot be obtained by other
means. See Fla. R. Civ. P. 1.280(b)(4). As to the first prong, the materials sought are highly
relevant and pertinent. Plaintiffs are seeking to protect their conversations with Giuffre and
related credibility assessments or follow-up investigation materials, if any, in conjunction with
their pre-March 2014 interviews of her, which were conducted as part of other litigation either
involving the Plaintiffs themselves or other third parties. Plaintiffs are also seeking to protect
materials created after March 2014, which likewise are highly pertinent to the sufficiency of
Plaintiffs’ investigation of the credibility of Giuffre’s allegations and the ethical nature of
Plaintiffs’ actions, among other things. Indeed, Plaintiffs’ assertions of irrelevance are belied by
the questioning that occurred at Dershowitz’s recent deposition, where Plaintiffs’ counsel
inquired in detail about the truth of Giuffre’s allegations that she had sex with Dershowitz on
multiple occasions when she was a minor.
Dershowitz has no other means of obtaining this discovery. Giuffre and her present
counsel, Boies, Schiller & Flexner LLP (“BSF”), are the two most obvious potential sources of
information relating to the veracity of Giuffre’s allegations against Dershowitz and Plaintiffs’
investigation into same. However, both of these non-parties have objected to the subpoenas
issued to them by Dershowitz and have argued that they should be totally immune from

16
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providing any discovery in this case.9

As to other non-parties who may have information

relevant to Giuffre’s allegations and/or Plaintiffs’ investigation, Plaintiffs only broadly and
categorically assert the work product protection and have not identified the names of these
individuals or any specific documents being withheld on this basis. Dershowitz is therefore
unable to determine if another source or means is even available. Plaintiffs are the only viable
source of the discovery that Dershowitz seeks, which is critical for Dershowitz’s defenses.
For each of the foregoing reasons, Plaintiffs’ argument fails. Plaintiffs have waived their
right to rely on the work product doctrine. And, in any event, Dershowitz has met his burden of
establishing that the work product should be overcome, as the information he seeks is relevant, in
need, and cannot be obtained by Dershowitz from another source.
Plaintiffs’ Remaining Objections Should Be Overruled.

IV.

Plaintiffs have produced what they deem to be relevant and admissible discovery and
have withheld what they contend is irrelevant, inadmissible, and/or privileged. Plaintiffs are
attorneys – not the triers of fact. As set forth above and in Dershowitz’s Motion to Compel, the
requested discovery is unquestionably relevant. In supplement, Dershowitz further states:
First, it is clear from a review of Plaintiffs’ production as well as Plaintiffs’ actions in
conducting discovery that their production is incomplete and unfinished. As a few examples:
x

BE-000115, Correspondence dated January 23, 2015, attached as Exhibit K:
Plaintiffs produced an e-mail that makes reference to a “freelance TV producer” who
is “to be included on Jack Scarola’s e-mail distribution list for the Dershowitz
suit.” Plaintiffs have not produced any e-mails or other correspondence directed to

9

As the Court is aware, Giuffre and BSF filed Motions to Quash or for a Protective Order in
response to the subpoenas for testimony and/or for documents that Dershowitz served on those
non-parties. A hearing on those motions is scheduled for November 2, 2015.
17
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any “e-mail distribution list” of Scarola’s, or e-mails directly from Scarola that can be
characterized as such.
x

BE-000111, Correspondence dated January 24, 2015, attached as Exhibit L:
Plaintiffs produced an e-mail that makes reference to “a couple zip files concerning
[Giuffre’s] travel seen alongside Prince Andrew’s engagements.” Plaintiffs have not
produced the zip files or the travel related documents, despite numerous requests by
Dershowitz.10 There is no basis for asserting that these materials are irrelevant, as
they go to the credibility of Giuffre’s allegations concerning Prince Andrew, which
she made simultaneously with those concerning Dershowitz. There likewise is no
basis for asserting that the materials are privileged, as it is apparent that a third party
reporter was in possession of or created this responsive “zip file[]” which goes. See
Ex. L.

x

BE-00029-31, Correspondence dated January 22, 2015, attached as Exhibit M:
Plaintiffs produced an e-mail that makes reference to an attachment, which is a .pdf
titled “The Duke of York”. See Ex. M.

No attachment has been produced.

Relatedly, Plaintiffs have not produced any attachments to e-mails following the
production of the e-mail itself.11
x

“Blake-BBC-Email” dated January 3, 2015, attached as Exhibit N:

Plaintiffs

produced an e-mail entitled “Blake-BBC-Email” on August 3, 2015 in supplemental
response to Dershowitz’s production request. See Ex. N. Notably, this e-mail was
10

For that matter, Plaintiffs have not produced any documents concerning Giuffre’s purported
travel alongside Dershowitz.

11

Of course, some identifiable attachments to emails such as the defamation Complaint,
Dershowitz reasonably understands are produced elsewhere and of record in this case.
18
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only produced after Dershowitz – who was independently aware of its existence
through a third party member of the media – demanded that Plaintiffs produce it. The
subject line indicates that the e-mail provided was a “reply” to an e-mail from the
recipient, Paul Blake; however, the original e-mail has not been produced. See Ex. N.
It is also generally the case that Plaintiffs’ production of e-mails from the Searcy
Denney firm were printed from the email inbox of Scarola’s assistant, Mary Pirrotta,
and involved her as a sender or recipient. Despite request, Plaintiffs will not confirm
that all of Scarola’s e-mails have been searched and produced.
Based on the above, it is clear that Plaintiffs’ production is incomplete. Plaintiffs also have not
provided sufficient detail in their discovery responses to allow Dershowitz to know when their
production will be complete.

Counsel for Dershowitz has repeatedly asked Plaintiffs this

question and to amend their discovery responses to document the same. This has not happened.
Without identification or advisement, is there ever a known end? Plaintiffs must be compelled to
complete their production, and when done, advise in their responses of the same.
Second, Plaintiffs cannot be permitted to rely on general and broad references to
thousands of pages of public documents of record in other litigation in response to Dershowitz’s
tailored discovery requests.

Plaintiffs contend that Dershowitz has equal access to these

litigation files (which are extensive and span many years), meaning that they have no obligation
to produce the specific documents that are responsive to Dershowitz’s requests. But, one of the
goals of Dershowitz’s discovery requests is to learn which of these documents Plaintiffs actually
relied upon in their investigation into Giuffre’s allegations against Dershowitz. As it stands now,
Plaintiffs’ responsive documents include notices of hearing, notices of deposition, and discovery
motion practice, among other things, in unrelated litigation, which are clearly not responsive.

19
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Dershowitz is not in a position to know which documents Plaintiffs used/reviewed, nor does he
have an obligation to guess which documents Plaintiffs relied on. Plaintiffs should not be
permitted to categorically respond and basically tell Dershowitz to “Go Fish.” Plaintiffs must be
compelled to identify which specific documents from these other lawsuits are responsive to
Dershowitz’s discovery requests.
Third, discovery directed at Plaintiffs’ and Giuffre’s bias, intent, motivation, and
credibility are also highly relevant and subject to production. Plaintiffs have injected their
credibility into this lawsuit through the filing of their defamation action – as they (along with
Giuffre) are the three primary witnesses to their case. Dershowitz is entitled to cross-examine
and address their credibility and bias.

As set forth in his Motion to Compel, Dershowitz

therefore is entitled to discovery regarding Plaintiffs’ fee agreement(s) with Giuffre, as well as
information relating to Giuffre’s book, television, and movie deals, including any amount that
Giuffre was paid for her media interviews and provision of documents to the media.
Plaintiffs unmistakably have not produced what is relevant and admissible discovery.
Plaintiffs are not the triers of fact, and their arguments fail. Dershowitz is entitled to a defense
and to discover information that may be used to cross-examine Plaintiffs and other key witnesses
and attack their credibility.
V.

Conclusion.
In conclusion, all three of the individuals involved in this action (Edwards, Cassell, and

Giuffre) have waived the attorney-client privilege for their communications.

Giuffre has

voluntarily disclosed details of her purported experience as a “sex slave” in multiple fora,
including by disclosing and relying on communications she had with Edwards. These voluntary
disclosures have resulted in a waiver of Giuffre’s privilege as to all communications concerning
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the same subject matter. Moreover, Plaintiffs – as Giuffre’s counsel – have likewise waived the
attorney-client privilege by filing this litigation and placing at issue Giuffre’s allegations against
Dershowitz and their investigation of same. Discovery has already shown that Plaintiffs will rely
on their communications with Giuffre to establish their claims and defeat Dershowitz’s defenses.
For the same reasons, Plaintiffs also have waived their right to rely on the work product doctrine.
In any event, Dershowitz has met his burden of establishing that the work product doctrine
should be overcome in these circumstances. Allowing Plaintiffs to rely on the work product
doctrine and/or the attorney-client privilege in these circumstances would result in nothing more
than the concealment of the truth and deny Dershowitz access to information that is vital to his
defense.
Dershowitz is entitled to a complete production of responsive information. Plaintiffs’
general and broad references to public documents filed in other litigation in response to specific
discovery requests are improper.

Plaintiffs cannot compel Dershowitz to go on a fishing

expedition. Also, discovery directed at Plaintiffs’ and Giuffre’s bias, intent, motivation, and
credibility are directly relevant and subject to production. Plaintiffs’ arguments fail.
WHEREFORE,

Defendant/Counterclaim

Plaintiff,

ALAN

M.

DERSHOWITZ,

respectfully requests this Honorable Court enter an Order (a) overruling Plaintiffs’ objections to
Dershowitz’s discovery requests; (b) compelling Plaintiffs to produce all documents responsive
to Dershowitz’s First, Second and Third Sets of Document Requests in a timely manner, and
state in any amended response when complete; (c) compelling Plaintiffs to provide complete
responses to Dershowitz’s First Sets of Interrogatories in a timely manner, and again, state in any
amended response when complete; and (d) such other and further relief as this Court deems just
and proper.
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Respectfully submitted,
/s/ Thomas E. Scott
Thomas E. Scott, Esq.
Florida Bar No. 149100
Thomas.scott@csklegal.com
Steven R. Safra, Esq.
Florida Bar No. 057028
Steven.safra@csklegal.com
COLE, SCOTT & KISSANE, P.A.
Dadeland Centre II, 14th Floor
9150 South Dadeland Boulevard
Miami, Florida 33156
Phone: (305) 350-5300
Fax: (305) 373-2294
Richard A. Simpson (pro hac vice)
rsimpson@wileyrein.com
Mary E. Borja (pro hac vice)
mborja@wileyrein.com
Ashley E. Eiler (pro hac vice)
aeiler@wileyrein.com
WILEY REIN LLP
1776 K Street, NW
Washington, DC 20006
Phone: (202) 719-7000
Fax: (202) 719-7049
Counsel for Alan M. Dershowitz
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that a copy of the foregoing has been furnished by electronic mail
(email)

at

email

address:

jsx@searcylaw.com,

mep@searcylaw.com,

scarolateam@searcylaw.com to: Jack Scarola, Esq, Searcy Denney Scarola Barnhart & Shipley,
P.A., Counsel for Plaintiff, 2139 Palm Beach Lakes Blvd., West Palm Beach, Florida 33409, and
I electronically filed the foregoing with the Clerk of Broward County by using the Florida Courts
eFiling Portal this 27th day of October, 2015 .

/s/ Thomas E. Scott
Thomas E. Scott, Esq.

23

Case 1:15-cv-07433-LAP Document 185-11 Filed 06/01/16 Page 1 of 1

EXHIBIT 11
(Filed Under Seal)

Case 1:15-cv-07433-LAP Document 185-16 Filed 06/01/16 Page 1 of 1

EXHIBIT 16
'JMFE6OEFS4FBM

Case 1:15-cv-07433-LAP Document 189 Filed 06/06/16 Page 1 of 11

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

--------------------------------------------------X

Plaintiff,
v.
GHISLAINE MAXWELL,
Defendant.

.........................................

VIRGINIA L. GIUFFRE,

15-cv-07433-RWS

--------------------------------------------------X

DEFENDANT’S RESPONSE IN OPPOSITION TO
MOTION TO EXCEED PRESUMPTIVE TEN DEPOSITION LIMIT

Laura A. Menninger
Jeffrey S. Pagliuca
HADDON, MORGAN, AND FOREMAN, P.C.
East 10th Avenue
Denver, CO 80203
303.831.7364
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Defendant Ghislaine Maxwell (“Ms. Maxwell” ) files this Response in Opposition to
Plaintiff’s Motion to Exceed Presumptive Ten Deposition Limit, and states as follows:

INTRODUCTION
Despite having taken only three depositions to date, Plaintiff prematurely requests
permission to exceed the presumptive ten deposition limit imposed by Fed. R. Civ. P.
30(a)(2)(A)(i) and to conduct 17 separate depositions, almost twice the limit. Without legal
support, Plaintiff attempts to conflate the presumptive time limitation for each deposition of
seven hours with a right to take a total of 70 hours of depositions. This is an absurd reading of
the Federal Rules. The presumptive ten deposition limitation is an independent limitation, and
speaks to the number of separate deponents, not deposition time. Indeed, the two independent
limitations do not even appear in the same section of the rules.
The heart of Plaintiff’s argument is that Ms. Maxwell inconveniently testified and denied
Plaintiff’s claims, rather than invoking the Fifth Amendment. This dashed Plaintiff’s apparent
hope to obtain an adverse inference, rather than actually having to prove her case against Ms.
Maxwell. Instead, Ms. Maxwell fully testified for the entire 7 hours, responded to all questions
posed to her,1 and testified based on her actual knowledge. Ms. Maxwell’s testimony simply
bears no relevance to Plaintiff’s request to take more than 10 depositions of non-party witnesses.
Conspicuously absent from Plaintiff’s motion are (a) any actual information she believes
these witnesses may provide which is neither cumulative nor duplicative of other information
already disclosed in this case, (b) the fact the information can be obtained from other sources,

1

Plaintiff flatly mis-represents to the Court that Ms. Maxwell “refused” to answer the questions posed to
her, as the actual transcript amply demonstrates. Ms. Maxwell did not avoid any questions and answered
all questions to the best of her recollection relating to alleged events 15 years ago. The majority of the
bullet point “summary” of the matters about which Ms. Maxwell could not testify were based either on a
lack of any personal knowledge or the fact that the events claimed by Plaintiff did not actually happen.

1
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and (c) facts demonstrating that the burden and expense of the discovery is justified by the needs
of this case. Indeed, she has not established that the testimony is even relevant to the actual
issues in this matter. Plaintiff’s inability to establish these factors requires denial of the motion.

I.

PLAINTIFF’S REQUEST IS PREMATURE
First, the request to exceed the presumptive ten-deposition limit is premature. “[C]ourts

generally will not grant leave to expand the number of depositions until the moving party has
exhausted the ten depositions permitted as of right under Rule 30(a)(2)(A) or the number
stipulated to by the opposing party.” Gen. Elec. Co. v. Indem. Ins. Co. of N. Am., No. 3:06-CV232 (CFD), 2006 WL 1525970, at *2 (D. Conn. May 25, 2006).
This guideline makes sense because a “moving party must not only justify those
depositions it wishes to take, but also the depositions it has already taken.” Id. (citing Barrow v.
Greenville Indep. Sch. Dist., 202 F.R.D. 480, 482 (N.D.Tex. 2001)). This rule is in place because
“a party could indirectly circumvent the cap on depositions by exhausting the maximum allotted
number to those that she could not justify under the Rule 26(b)(2) standards, and then seek[ ]
leave to exceed the limit in order to take depositions that she could substantiate.” Id. at 483.
Here, Plaintiff seeks a pre-emptive determination that she should be permitted 17
depositions, almost twice the presumptive limit, yet her proposed depositions are not calculated
to lead to admissible evidence in this case. By way of example, Plaintiff identifies Nadia
Marcinkova, Sarah Kellen (a/k/a Sarah Kensignton or Sarah Vickers), and Jeffrey Epstein as
alleged “co-conspirators” with each other. She requests the depositions of each. Plaintiff
anticipates each will invoke the Fifth Amendment –in other words, she will not obtain any
discoverable information from them.

2
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Plaintiff makes a bizarre argument that somehow this testimony can be used to create an
adverse inference against Ms. Maxwell,2 despite the fact that Ms. Maxwell did not invoke the
Fifth Amendment and she testified fully and answered every question posed to her with the only
exception the irrelevant and harassing questions Plaintiff posed to her concerning her adult,
consensual sexual activities. In other words, depositions of Marcincova, Kellen and Epstein
would serve Plaintiff’s goal to make a convoluted legal argument, not to actually seek
discoverable information. In light of this, the “burden or expense of the proposed discovery
outweighs its likely benefit, considering the needs of the case, the parties' resources, the
importance of the issues at stake in the action, and the importance of the discovery in resolving
the issues.” Atkinson v. Goord, No. 01 CIV. 0761 LAKHBP, 2009 WL 890682, at *1 (S.D.N.Y.
Apr. 2, 2009); Fed. R. Civ. P. 26(b)(1). If Plaintiff chooses to use her depositions in this manner,
she risks utilizing three of her available 10 depositions for an illegitimate purpose. She should
not be rewarded with a pre-emptive carte blanche in advance to take additional depositions.

II.

THE PROPOSED DEPOSITIONS ARE CUMULATIVE, DUPLICATIVE, AND
NOT RELEVANT TO THE CENTRAL ISSUES OF THE DISPUTE
Plaintiff has not met the requisite showing to permit in excess of 10 depositions. In

Sigala v. Spikouris, 00 CV 0983(ILG), 2002 WL 721078 at *3 (E.D.N.Y. Mar. 7, 2002), the
Court set forth the general principles relevant to a party's application to conduct more than ten
depositions:

2

Invocation of the Fifth Amendment by a third party witness cannot be used to create an adverse
inference against a party in a civil action. See United States v. Dist. Council of New York City & Vicinity
of United Bhd. of Carpenters & Joiners of Am., No. 90 CIV. 5722 (CSH), 1993 WL 159959, at *5
(S.D.N.Y. May 12, 1993) (“the general rule [is] that an individual's claim of Fifth Amendment protection
is personal, and does not give rise to adverse inferences against others.” ); Brenner v. World Boxing
Council, 675 F.2d 445, 454 n. 7 (2d Cir.), cert denied, 459 U.S. 835 (1982) (“Furthermore, since King
was a non-party witness, no adverse inference against appellees could have been drawn from his refusal
to testify.” ).

3
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The Federal Rules presumptively limit the number of depositions that each side
may conduct to ten. See Fed.R.Civ.P. 30(a)(2) (A) (“A party must obtain leave of
court, which shall be granted to the extent consistent with the principles stated in
Rule 26(b)(2), if ... a proposed deposition would result in more than ten
depositions being taken ....” ); accord Universal City Studios v. Reimerdes,104
F.Supp.2d 334, 342 (S.D.N.Y.2000); Landry v. St. James Parish Sch. Bd., No.
Civ. A 99-1438, 2000 WL 1741886, at *2 (E.D.La. Nov. 22, 2000). The purpose
of Rule 30(a)(2)(A) is to “enable courts to maintain a ‘tighter rein’on the extent
of discovery and to minimize the potential cost of ‘[w]ide-ranging discovery’. . .
.” Whittingham v. Amherst Coll., 163 F.R.D. 170, 171-72 (D.Mass.1995) (citation
omitted). Accordingly, “[t]he mere fact that many individuals may have
discoverable information does not necessarily entitle a party to depose each such
individual.” Dixon v. Certainteed Corp., 164 F.R.D. 685, 692 (D.Kan.1996).
“The factors relevant to determining whether a party should be entitled to more than ten
depositions are now set forth in Fed.R.Civ.P. 26(b)(2)(C)3 and include whether (1) the discovery
sought is unreasonably cumulative or duplicative or can be obtained from some other source that
is more convenient, less burdensome, or less extensive, (2) the party seeking discovery has had
ample opportunity to obtain the information by discovery in the action, and (3) the burden or
expense of the proposed discovery outweighs its likely benefit, considering the needs of the case,
the parties' resources, the importance of the issues at stake in the action, and the importance of
the discovery in resolving the issues.” Atkinson, 2009 WL 890682, at *1 (S.D.N.Y. Apr. 2, 2009)
(internal quotations omitted).

3

Rule 26(b)(1) has since been modified to read “(i) the discovery sought is unreasonably cumulative or duplicative,
or can be obtained from some other source that is more convenient, less burdensome, or less expensive; (ii) the party
seeking discovery has had ample opportunity to obtain the information by discovery in the action; or (iii) the
proposed discovery is outside the scope permitted by Rule 26(b)(1).” The scope of discovery permitted by 26(b)(1)
is “non-privileged matter that is relevant to any party's claim or defense and proportional to the needs of the case,
considering the importance of the issues at stake in the action, the amount in controversy, the parties’relative access
to relevant information, the parties’resources, the importance of the discovery in resolving the issues, and whether
the burden or expense of the proposed discovery outweighs its likely benefit.” Thus, the factors to be considered
have simply been moved to a new number with cross reference.

4
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Weighing these factors, there is no basis for permitting more than the presumptive ten
deposition limit. First, as highlighted by the motion, the information purportedly sought is
cumulative and duplicative. By way of example, Plaintiff has already deposed Johanna Sjoberg
(a former Epstein employee), Juan Alessi (a former Epstein employee), and David Rodgers4
(former Epstein Pilot). She further seeks to depose Maria Alessi and Jo Fontanella (former
Epstein household employees), as well as Dana Burns and Emmy Taylor (identified as assistants
to Ms. Maxwell or Mr. Epstein). The information Plaintiff claims each of the witnesses may
have is identical to that of each other –what they observed while working for Epstein. Plaintiff
goes so far as to state that Maria Alessi’s deposition is expected to “corroborate” the
observations of her husband’s.
Plaintiff admits that the purpose in seeking the additional depositions is “obtaining
witnesses, like Ms. Sjoberg, who can corroborate that [Plaintiff] is telling the truth.” Yet, Ms.
Sjoberg did not “corroborate that [Plaintiff] is telling the truth.” Instead, she testified that

Regardless, Plaintiff is looking in vain for more testimony of exactly the same character,
precisely the type of testimony the presumptive limit is intended to prevent.
Similarly, the expected deposition testimony of former Palm Beach Detective Joe
Recarey and former Palm Beach Police Chief Michael Reiter are duplicative of each other.
4

Mr. Rodgers deposition, held last Friday and requiring a separate trip to Florida for Colorado counsel after the
scheduled court hearing on Thursday, served simply to authenticate flight logs. There are far more convenient, less
burdensome, and less expensive methods by which such information could have been obtained, such as a verifying
affidavit, yet Plaintiff chose to unnecessarily burden counsel, the witness and counsel for the witness with a 3 hour
deposition to accomplish the same end.

5
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Putting aside the admissibility of this testimony, it appears that both men were involved in the
investigation of Mr. Epstein and are expected to testify about their investigation. Plaintiff’s
allegations were not a part of their investigation, which took place years after Plaintiff left the
country. Moreover, their investigation did not involve Ms. Maxwell. Again, such duplicative
and irrelevant deposition testimony speaks to the intended purpose of the ten-deposition limit,
not a reason to exceed that limit.
The same holds true for Nadia Marcinkova, Sarah Kellen (a/k/a Sarah Kensignton or
Sarah Vickers) and Jeffrey Epstein, each of whom Plaintiff anticipates will not respond to
questions and invoke their Fifth Amendment right. As discussed above, such invocation has no
bearing on the issues in this matter. Moreover, it is obviously cumulative and duplicative.
Plaintiff also identifies Rinaldo Rizzo and Jean Luc Brunel but fails to provide any
information from which Ms. Maxwell or the Court could identify the subject matter of their
expected testimony. Thus, it is unclear how these individuals have information that differs from
or would add to the other proposed deponents. It is the Plaintiff’s burden to explain to the Court
why these depositions should be permitted if they exceed the presumptive limit, why the
information would not be cumulative, and its relevance to the important issues in the action, or
the importance of the discovery in resolving those issues. She simply fails to provide any
information by which the Court can assess these factors, and thus should not be permitted to
exceed the deposition limit based on her proffer.

III.

THE TESTIMONY SOUGHT IS IRRELEVANT TO THIS SINGLE COUNT
DEFAMATION CASE
This case is a simple defamation case. Plaintiff, through her counsel, filed a pleading

making certain claims regarding “Jane Doe No. #3” –the Plaintiff –and her alleged

6
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“circumstances.” See Complaint. Ms. Maxwell denied the allegations made stating they were
“untrue” and “obvious lies.” Plaintiff claims these statements are defamatory because she has
been called a “liar.”
“A public figure claiming defamation under New York law must establish that ‘the
statements ... complain[ed] of were (1) of and concerning [the plaintiff], (2) likely to be
understood as defamatory by the ordinary person, (3) false, and (4) published with actual
malice.’” Biro v. Conde Nast, 963 F. Supp. 2d 255, 276 (S.D.N.Y. 2013), aff'd, 807 F.3d 541
(2d Cir. 2015), and aff'd, 622 F. App'x 67 (2d Cir. 2015).
If Ms. Maxwell’s statements are essentially true –Plaintiff lied –Plaintiff cannot
establish her claim, and it is an absolute defense.5 Further, if Plaintiff cannot prove actual malice
by Ms. Maxwell, her claim fails. See Contemporary Mission, Inc. v. New York Times Co., 842
F.2d 612, 621 (2d Cir. 1988) (limited purpose public figure must establish by clear and
convincing evidence that the defendant published the alleged defamatory statement with actual
malice, “that is, with knowledge that it was false or with reckless disregard of whether it was
false or not” ) (quoting New York Times, 376 U.S. 241, 280 (1964)). That is, Plaintiff must prove
that Ms. Maxwell permitted the publication of the statement knowing it to be untrue.
None of the witnesses identified are listed as having discoverable information regarding
any of the elements of this claim. None is claimed to have direct knowledge to confirm the truth
of Plaintiff’s claims about what happened to her, that the acts she claims she participated in
5

There is only one public statement that existed on January 2, 2015 to which Ms. Maxwell was responding in the
statement by her press agent. The document is the Joinder Motion filed in the Crime Victims’Rights Act case on
behalf of Plaintiff by her attorneys, Bradley Edwards and Paul Cassell. Menninger Decl., Ex. A, p. 4. The very first
line describing Jane Doe #3 Circumstances is false,
. It read: “In 1999, Jane Doe #3 was
approached by Ghislaine Maxwell,” and continuing that “Maxwell persuaded Jane Doe # 3 (who was only fifteen
years old) to come to Epstein's mansion . . .”
. Menninger Decl., Ex. A at 26-29. No amount of “circumstantial
evidence” can overcome the fact that Ms. Maxwell’s statement was correct and that statements in the Joinder
Motion were untrue.

7
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occurred or that they occurred with the people she claims to have been involved. Rather, each
witness identified as being able to provide their observations regarding “other” allegedly
underage girls, their own personal experience,6 or beliefs about Plaintiff’s credibility. None of
this is relevant. This is not a case about Jeffery Epstein or the alleged “modus operandi of the
Epstein organization.” This is a simple case of if Ms. Maxwell’s denial of the allegations made
by Plaintiff about Plaintiff’s own interactions with Maxwell was defamatory, and if Ms. Maxwell
acted with actual malice in issuing the denial. Plaintiff’s attempt to amplify this proceeding into
something broader should not be condoned.
Because the evidence sought is nothing more than extraneous inadmissible
“circumstantial evidence” 7 irrelevant to proving the essential elements of the claim, “the burden
or expense of the proposed discovery outweighs its likely benefit, considering the needs of the
case, the parties' resources, the importance of the issues at stake in the action, and the importance
of the discovery in resolving the issues.” Atkinson, 2009 WL 890682, at *1. As such, the
request for the additional depositions should be denied.
WHEREFORE, Ms. Maxwell requests that the Motion to permit in excess of the
presumptive ten deposition limit be denied; alternatively, if in excess of ten depositions are
permitted, Ms. Maxwell requests that Plaintiff be required to pay all costs and attorney’s fees
6

The information sought is also inadmissible. Plaintiff seeks testimony from witness who she claims will testify to
experience similar to her stories and this will
Motion at 15-16. Such evidence is prohibited by
FRE 404(b), which states “Evidence of a crime, wrong, or other act is not admissible to prove a person’s
character in order to show that on a particular occasion the person acted in accordance with the character.”
Furthermore, no other witness has claimed as Plaintiff does that Ghislaine Maxwell sexually abused them, sexually
trafficked them, or that she partook in daily sex with any underage girls. Plaintiff’s claim stands in isolation because
it is fictional.
7

This “circumstantial evidence” has no bearing on the truthfulness of the stories published by Plaintiff. It is equally
likely to show that Plaintiff became aware of the allegations of others and decided to hop on the band wagon. She
then made up similar claims for the purpose of getting paid hundreds of thousands of dollars by the media for
publicizing her allegations and identifying well know public figures whose names she has seen documents that she
reviewed or other stories she had read.

8
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associated with attending any deposition occurring outside 100 miles of the Courthouse for the
Southern District of New York pursuant to S.D.N.Y L.Civ.R. 30.1.
Dated: June 6, 2016.

Respectfully submitted,

/s/ Laura A. Menninger
Laura A. Menninger (LM-1374)
Jeffrey S. Pagliuca (pro hac vice)
HADDON, MORGAN AND FOREMAN, P.C.
150 East 10th Avenue
Denver, CO 80203
Phone: 303.831.7364
Fax:
303.832.2628
lmenninger@hmflaw.com
Attorneys for Ghislaine Maxwell
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CERTIFICATE OF SERVICE
I certify that on June 6, 2016, I electronically served this Defendant’s Response in Opposition to
Motion to Exceed Presumptive Ten Deposition Limit via ECF on the following:
Sigrid S. McCawley
Meridith Schultz
BOIES, SCHILLER & FLEXNER, LLP
401 East Las Olas Boulevard, Ste. 1200
Ft. Lauderdale, FL 33301
smccawley@bsfllp.com
mschultz@bsfllp.com
Bradley J. Edwards
FARMER, JAFFE, WEISSING, EDWARDS,
FISTOS & LEHRMAN, P.L.
425 North Andrews Ave., Ste. 2
Ft. Lauderdale, FL 33301
brad@pathtojustice.com

Paul G. Cassell
383 S. University Street
Salt Lake City, UT 84112
cassellp@law.utah.edu

J. Stanley Pottinger
49 Twin Lakes Rd.
South Salem, NY 10590
StanPottinger@aol.com

/s/ Nicole Simmons
Nicole Simmons
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Hon. Robert W. Sweet
United States District Judge
United States District Court
Daniel Patrick Moynihan Courthouse
Southern District of New York
500 Pearl Street, Room 1940
New York, New York 10007-1312
Re:
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DOCUMENT
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Giuffre v. Maxwell. 15-cv-07433-R WS

Dear Judge Sweet:
This is a letter motion to file Ms. Maxwell ' s exhibit S to the Declaration in
support of Defendant's Reply In Support of Motion to Compel All Attorney-Client
Communications and Attorney Work Product Placed At Issue by Plaintiff and Her
Attorneys under seal pursuant to this Court' s Protective Order (Doc.# 62).
The Protective Order states:
Whenever a party seeks to file any document or material containing
CONFIDENTIAL INFORMATION with the Court in this matter, it shall be
accompunied by a Motion to Seal pursuant to Section 6.2 of the Electronic
Case Filing Rules & Instructions for the Southern District of New York.

See Protective Order (Doc.# 62) signed on March 17, 2016, at p.4. Information
contained in the exhibit S to the Declaration Jn Support of Defendant ' s Reply Jn
Support of Motion lo Compel All Attorney-Client Communications and Attorney
Work Product Placed At Issue by Plaintiff and Her Attorneys has been m arked
confidential.
Ms. Maxwell therefore requests permission to file the Confidential information under
seal.
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Sincerely,
HADDON, MORGAN AND FOREMAN, P.C.

Isl Laura A. MenninKer
Laura A. Menninger

CERTIFICATE OF SERVICE
I certify that on June 6, 2016, l electronically served this LETTER MOTION
via ELECTRONIC MAIL on the following:
Sigrid S. McCawley
Meridith Schultz
BOIES, SCJ-IJLLER & fLEXNER, LLP
401 East Las Olas Boulevard, Ste. 1200
Ft. Lauderdale, FL 33301
smccawley@bsfllp.com
mschultz@bsfllp.com
Bradley J. Edwards
FARMER, JAFFE, WEISSlNG, EDWARDS,
FISTOS & LEHRMAN, P.L.
425 North Andrews Ave., Ste. 2
Ft. Lauderdale, FL 33301
brad@pathtojustice.com

Paul G. Cassell
S.J. Quinney College of Law, University of
Utah
383 S . University Street
Salt Lake City, UT 84112
cassellp@law.utah.edu
J. Stanley Pottinger
49 Twin Lakes Rd.
South Salem, NY 10590
StanPottinger@aol.com

Isl Nicole Simmons

~~~~~~~~~~~

Nicole Simmons
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United States District Judge
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Giuffre v. Maxwell, 15-cv-07433-RWS

Dear Judge Sweet:
This is a letter motion to file Ms. Maxwell's exhibit A to the Declaration In
Support of Defendant's Response in Opposition to Motion to Exceed Presumptive
Ten Deposition Limit under seal pursuant to this Court's Protective Order (Doc.#
62).
The Protective Order states:
Whenever a party seeks to file any document or material containing
CONFIDENTJAL INFORMATION with the Court in this matter, it shall be
accompanied by a Motion to Seal pursuant to Section 6.2 of the Electronic
Case Filing RuJes & Instructions for the Southern District of New York.

S ee Protective Order (Doc.# 62) signed on March 17, 2016, at p.4. The deposition
has been designated as Confidential.
Ms. Maxwell requests permission to file the Confidential information under seaL

v-

'f

Sincerel y,
HADDON, MORGAN AND Fo1u·:MAN , P.C.
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Sigrid S. McCawley
Meridith Schultz
Borns, SCHILLER & FLEXNER, LLP
401 East Las 01as Boulevard, Ste. 1200
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smccawley@bsfllp.com
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Bradley J. Edwards
.FARMER, JAFFE, WEISSING, EDWARDS,
FTSTOS & LEHRMAN, P .L.
425 North Andrews A vc., Ste. 2
Ft. Lauderdale, FL 33301
brad@pathtojustice.com

Paul G. Cassell
S.J. Quinney College of Law, University of
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383 S. University Street
Salt Lake City, UT 84112
cassellp@Jaw.utah.edu
J_ Stanley Pottinger
49 Twin Lakes Rd.
South Salem, NY 10590
StanPottinger@aol.com

Isl Nicole Simmons
Nicole Simmons
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United States District Court
Southern District of New York
Virginia L. Giuffre,
Plaintiff,

Case No.: 15-cv-07433-RWS

v.
Ghislaine Maxwell,
Defendant.
________________________________/
PLAINTIFF’S MOTION TO EXTEND THE DEADLINE TO
COMPLETE DEPOSITIONS
Plaintiff Virginia Giuffre, by and through her undersigned counsel, hereby files this
motion for a brief extension of time to complete pending depositions. Ms. Giuffre has been
actively working to complete discovery in this case. However, due to a number of circumstances
beyond her control, she is unable to complete the necessary depositions by the close of discovery
on June 30, 2016, and, therefore, requests an additional four (4) weeks to complete these
depositions. She requests the deposition deadline be extended to July 30, 2016. The requested
relief would not disturb the trial date.
BACKGROUND
As the Court knows, this case was filed in September 2015. The Court’s original
scheduling order set the completion of fact discovery for July 1, 2016. (See D.E. 13.) However,
after the filing of the complaint, the Defendant moved to stay any discovery in the matter.
Therefore, discovery did not commence until the Court directed Defendant to respond to
discovery by February 2, 2016. Defendant did not respond to Ms. Giuffre’s first requests for
discovery until February 8, 2016, and only produced two documents. Defendant did not produce

1
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any additional documents until April 18, 2016 -- after this Court directed Defendant to turn over
documents that had been withheld under an improper claim of privilege. While Ms. Giuffre
provided her initial disclosures on November 11, 2015, in accordance with the federal rules,
Defendant did not provide her initial disclosures until February 24, 2016, in violation of those
Rules.
In addition, while Ms. Giuffre started her efforts to get the Defendant’s deposition in
February, 2016, Defendant did not actually sit for her deposition until after being directed to do
so by the Court, on April 22, 2016. Defendant’s deposition is now subject to Plaintiff’s Motion
to Compel Defendant to Answer Deposition Questions Filed Under Seal. (See [DE 143]). Ms.
Giuffre also started her efforts to attempt to schedule depositions of other witnesses in February,
2016. Ms. Giuffre’s efforts to obtain depositions have been hampered by a number of factors.
An example of the conduct that has hampered Ms. Giuffre’s efforts to timely obtain
depositions is stall tactics of Defendant’s co-conspirator, Jeffrey Epstein. Ms. Giuffre started her
attempts to serve Mr. Epstein back on March 7, 2016 by contacting Mr. Epstein’s lawyer. (See
[DE 160] Plaintiff’s Motion for Leave to Serve Three Deposition Subpoenas By Means Other
Than Personal Service, and [DE 161] Declaration of Sigrid McCawley in Support of Plaintiff’s
Motion for Leave to Serve Three Deposition Subpoenas By Means Other Than Personal
Service.) Mr. Epstein refused to accept service, thereby forcing Ms. Giuffre to hire investigators
and spend considerable time and money in an attempt to personally serve the Defendant’s former
boyfriend, employer, and co-conspirator, with whom she has a joint defense agreement. Id. It
was not until after Ms. Giuffre filed her Motion for Alternative Service with this Court that Mr.
Epstein finally agreed to accept service of the subpoena on May 27, 2016 – three (3) months
after Ms. Giuffre’s initial attempts to serve Mr. Epstein, but he conditioned that acceptance upon

2

Case 1:15-cv-07433-LAP Document 199 Filed 06/10/16 Page 3 of 8

the fact that his deposition must take place in the U.S. Virgin Islands at a time that is mutually
convenient to the parties, despite the fact that he has at least three residences in the continental
United States, including Manhattan. (See [DE 175] Notice of Acceptance of Service.) As that is
a remote location, and we are nearing the end of the discovery period with many dates already
filled for depositions or conflicts with schedules of counsel, it is not likely that this deposition
can be completed within the remaining timeframe.
Another example of delay that has harmed Ms. Giuffre’s ability to obtain all depositions
in a timely manner is Mr. Rizzo. Ms. Giuffre subpoenaed the deposition of Rinaldo Rizzo on
April 11, 2016 for a date over a month later on May 13, 2016. See McCawley Decl. at Exhibit
1, Subpoena of Rinaldo Rizzo and related correspondence. Just days before the deposition,
however; Defendant’s counsel claimed she did not realize the deposition was proceeding forward
despite having received Ms. Giuffre’s Notice of Serving Subpoena the month prior, and asked
Ms. Giuffre to re-schedule the deposition. Ms. Giuffre then had to coordinate scheduling with
the witnesses’ counsel and re-set the deposition for another month later, on June 10, 2016,
thereby taking another date in June away that could have been used for other necessary
depositions. See McCawley Decl. at Exhibit 2, Re-Notice of Deposition of Rinaldo Rizzo.
An additional problem has been that certain witnesses, despite being represented by
counsel, have refused to accept service of subpoenas. Therefore, until the Court rules on Ms.
Giuffre’s pending motion for alternative service, she is unable to take the depositions of Ms.
Kellen and Ms. Marcinkova. (See [DE 160] Plaintiff’s Motion for Leave to Serve Three
Deposition Subpoenas By Means Other Than Personal Service and [DE 161] Declaration of
Another example that is hampering the ability of Ms. Giuffre to complete the necessary
depositions by June 30, 2016, is Ross Gow, who Defendant has admitted was her agent for

3
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purposes of submitting to the press the defamatory statements at issue in this case. Mr. Gow
resides in London. Ms. Giuffre asked that Defendant produce her agent, Mr. Gow, for a
deposition, but Defendant has refused. Defendant has refused this request despite
acknowledging that Defendant plans to call Mr. Gow for testimony at trial. Ms. Giuffre may
now be forced to have to go through the Hague Convention for service on Mr. Gow, and forced
to go to London to obtain his deposition. It appears there is not sufficient time for Ms. Giuffre to
complete this process before the June 30, 2016 deadline.
In addition, there have been third-party witnesses that we have subpoenaed for
depositions who have, through their counsel, requested that we change the dates of their
depositions. These individuals include: Dana Burns, Jo Jo Fontanella, and Jean Luc Brunel who
were all set for mid-June deposition dates. An extension of the discovery deadline by a few
weeks will allow Ms. Giuffre to work cooperatively and accommodate these requests for changes
in the scheduling of these depositions. The Court also has pending before it the motion to compel
Ms. Maxwell to complete her deposition testimony. (See [DE 143], Plaintiff’s Motion to
Compel Defendant to Answer Deposition Questions Filed Under Seal.) And briefing is
continuing on Ms. Giuffre’s motion regarding the number of depositions that she is permitted to
take in this case.
Finally, while the parties have attempted to coordinate the scheduling of depositions, and
indeed had a lengthy meet and confer call regarding scheduling back in May, those efforts have
not resulted in a feasible schedule. If the deadline is not extended for Plaintiff to complete her
depositions into July, it appears that both sides might be forced to notice conflicting dates in
June. Ms. Giuffre could provide more detail on these issues, which are documented in numerous
back and forth emails between the parties; but rather than inundate the Court with those issues,

4
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the bottom line is that the only way that the both sides will be able to work cooperatively to set
up a schedule that meets the competing needs of her counsel, defense counsel, the subpoenaed
witnesses, and the witnesses’ counsel is for a short extension of time.1
ARGUMENT
Ms. Giuffre has attempted to conduct discovery in a timely manner in this case to
prepare her case for trial in October, but has been hampered by many intervening issues. This is
Ms. Giuffre’s first request for an extension relating to the discovery deadline and the request is
being made for good cause. Rule 16(b)(4) specifically provides that a scheduling order may be
modified for good cause.
“Good cause” requires a greater showing than “excusable neglect.” At a
minimum, good cause requires a showing by the moving party of an objectively
sufficient reason for extending a deadline such that the deadlines cannot
reasonably be met despite the diligence of the party needing the extension. The
inquiry focuses on the moving party's reason for requesting the extension. Pyke v.
Cuomo, No. 92 CV 554, 2004 WL 1083244, at *2 (N.D.N.Y. May 12, 2004)
(internal citations and quotation marks omitted) (quoted in Scott v. City of New
York, No. 04 Civ. 9638, 2007 WL 4178405, at *4 (S.D.N.Y. Nov. 26, 2007)).
Thus, “[t]he mistake or inadvertence of counsel will not support a finding of good
cause.” Id. “[T]he primary consideration is whether the moving party can
demonstrate diligence.” Kassner, 496 F.3d at 244. However, the court may
consider other factors, including, in particular, potential prejudice to the opposing
party. Id.; see also Scott, 2007 WL 4178405, at *5.
Michael Grecco Photography, Inc. v. Everett Collection, Inc., 07 CIV.8171(CM)(JCF), 2008
WL 4580024, at *2 (S.D.N.Y. 2008), as corrected (Oct. 15, 2008).
In the Michael Grecco Photography case, the court found that the plaintiff had
demonstrated good cause to re-open discovery for the limited purpose of deposing defendant’s
employee where plaintiff’s counsel made repeated attempts to schedule deposition. See also
Carlson v. Geneva City Sch. Dist., 277 F.R.D. 90, 95 (W.D.N.Y. 2011) (holding that defendants

1

Ms. Giuffre’s counsel conferred with the Defendant but the Defendant was not willing to grant the request for an
extension to complete the depositions requested by Ms. Giuffre.
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established good cause to extend discovery in order to conduct plaintiff's deposition where
defense counsel made sufficient efforts to schedule her deposition prior to the close of
discovery). Similarly here, Ms. Giuffre has made timely efforts to obtain the depositions that she
needs to support her claims but has been hampered by a number of issues. Defendant will not be
prejudiced because the request is short in duration and will allow a more reasonable schedule to
be established with the remaining witnesses and their counsel. Again, Ms. Giuffre is not seeking
to move the trial date presently set for October 17, 2016, but is only asking for a few additional
weeks to complete the pending depositions due to scheduling conflicts and issues outlined above.
CONCLUSION
Ms. Giuffre respectfully requests that the Court allow her an additional four (4) weeks to
complete the remaining depositions before July 30, 2016.
Dated: June 10, 2016.
Respectfully Submitted,
BOIES, SCHILLER & FLEXNER LLP
By: /s/ Sigrid McCawley
Sigrid McCawley (Pro Hac Vice)
Meredith Schultz (Pro Hac Vice)
Boies Schiller & Flexner LLP
401 E. Las Olas Blvd., Suite 1200
Ft. Lauderdale, FL 33301
(954) 356-0011
David Boies
Boies Schiller & Flexner LLP
333 Main Street
Armonk, NY 10504

Bradley J. Edwards (Pro Hac Vice)
FARMER, JAFFE, WEISSING,
EDWARDS, FISTOS & LEHRMAN, P.L.
425 North Andrews Avenue, Suite 2
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Fort Lauderdale, Florida 33301
(954) 524-2820
Paul G. Cassell (Pro Hac Vice)
S.J. Quinney College of Law
University of Utah
383 University St.
Salt Lake City, UT 84112
(801) 585-52022
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 10th day of June, 2016, I electronically filed the
foregoing document with the Clerk of Court by using the CM/ECF system. I also certify that the
foregoing document is being served this day on the individuals identified below via transmission
of Notices of Electronic Filing generated by CM/ECF.
Laura A. Menninger, Esq.
Jeffrey Pagliuca, Esq.
HADDON, MORGAN & FOREMAN, P.C.
150 East 10th Avenue
Denver, Colorado 80203
Tel: (303) 831-7364
Fax: (303) 832-2628
Email: lmenninger@hmflaw.com
jpagliuca@hmflaw.com

/s/ Sigrid S. McCawley
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United States District Court
Southern District of New York
Virginia L. Giuffre,
Plaintiff,

Case No.: 15-cv-07433-RWS

v.
Ghislaine Maxwell,
Defendant.
________________________________/
PLAINTIFF’S MOTION TO MAINTAIN CONFIDENTIALITY DESIGNATION
Plaintiff Virginia Giuffre, by and through her undersigned counsel, hereby files this
motion to maintain her designation of her Third Revised Rule 26 Disclosures as confidential
under the terms of the parties’ Protective Order.
BACKGROUND
On June 1, 2016, Ms. Giuffre issued her Third Revised Rule 26 Disclosure (the “Rule 26
Disclosure”) and marked the document “confidential” under the terms of the Protective Order.
Defendant objected to the designation of the Rule 26 Disclosure as confidential. The Protective
Order (DE 62) entered in this matter requires that, after an objection is made to a confidential
designation, the party seeking to protect the designation must file a motion within ten business
days of the date of the objection. See D.E. 62 at ¶11. Accordingly, Ms. Giuffre has filed this
motion to protect the Rule 26 Disclosures as confidential.
ARGUMENT
As the Court knows, this case involves such highly sensitive topics as sexual abuse of
females and sexual trafficking of these females. In accordance with Rule 26, Ms. Giuffre has

1
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identified individuals who may have relevant information about the matters at issue in this case.
Certain of those individuals have been the subject of sexual abuse or were witnesses to events
involving the abuse. Accordingly, to protect the identity of these non-party potential witnesses,
Ms. Giuffre has fittingly marked her Rule 26 Disclosures as confidential. The designation is
made in good faith to protect these individuals and their privacy, who are victims of sexual abuse
(or, alternatively, witnesses with information about sexual abuse).
Federal Rule of Civil Procedure 26(c) authorizes federal courts to issue a protective order
“for good cause ... to protect a party or person from annoyance, embarrassment, oppression, or
undue burden or expense.” “Federal courts may also issue protective orders to safeguard the
identity of witnesses.” Kinlaw v. Walsh, 2011 WL 4620966, at *1 (S.D.N.Y. 2011). See, e.g.,
City of Pontiac General Employees' Retirement System v. Lockheed Martin Corp., 952
F.Supp.2d 633, 636 (S.D.N.Y. 2013) (wherein “plaintiff’s counsel disclosed the names of their
confidential witnesses to defendants’ counsel, pursuant to a protective order”); Alvarez v. City of
New York, 2015 WL 1499161, at *1 (S.D.N.Y. 2015) (wherein “[c]ertain witnesses' . . . names
[were] redacted in accordance with the protective order”).
The Court’s inherent power to protect witnesses is crucial when applied to protect
witnesses who are victims of, or witnesses to, sexual abuse and sexual crimes. Indeed, even
when they are plaintiffs, “sexual assault victims are a paradigmatic example of those entitled to a
grant of anonymity.” Doe No. 2 v. Kolko, 242 F.R.D. 193, 195 (E.D.N.Y. 2006). Here, the
confidentiality designations concern not parties to the litigation, but mere witnesses. The “public
generally has a strong interest in protecting the identities of sexual assault victims so that other
victims will not be deterred from reporting such crimes.” Id. at 195-96 (citing Doe v. Evans, 202
F.R.D. 173, 176 (E.D.Pa.2001) (granting anonymity to sexual assault victim)).

2
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Many states in this country, including New York, have enacted laws to protect the
anonymity of sexual assault victims. See N.Y. Civil Rights Law § 50–b. Upon approving New
York’s rape shield law, then Governor Mario Cuomo stated, “sexual assault victims have
unfortunately had to endure a terrible invasion of their physical privacy. They have a right to
expect that this violation will not be compounded by a further invasion of their privacy.” 1991
McKinney's Sessions Laws of N.Y., at 2211–2212 (quoted in Deborah S. v. Diorio, 153 Misc.2d
708, 583 N.Y.S.2d 872 (N.Y. City Civ.Ct.1992)); see also Coker v. Georgia, 433 U.S. 584, 597
(1977) (“Short of homicide, [rape] is the ultimate violation of self”).
Weighed against this strong interest in maintaining the confidentiality of sexual assault
victims (and those with information about the sexual assault), it is unclear what interest could be
served by making the Rule 26 disclosures non-confidential. Defendant has not explained why the
disclosures should be public. Moreover, Defendant cannot show good cause to publicize the
identities of victims of sexual assault or witnesses to such sexual assault. Indeed, Defendant can
have no legitimate reasons for publicizing these names.
In this circumstance, the Court should exercise its authority and provide protection to the
individuals named on the Rule 26 Disclosures. The “confidential” designation will also protect
these non-parties from having their name publically disseminated and wrongfully contacted or
harassed as a result of being publically identified as a witness in this case.
CONCLUSION
Ms. Giuffre respectfully requests that the Court affirm her confidential designation of her
Rule 26 Disclosures to ensure protection of the individuals named in the disclosures.
Dated: June 13, 2016.
Respectfully Submitted,
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BOIES, SCHILLER & FLEXNER LLP
By: /s/ Sigrid McCawley
Sigrid McCawley (Pro Hac Vice)
Meredith Schultz (Pro Hac Vice)
Boies Schiller & Flexner LLP
401 E. Las Olas Blvd., Suite 1200
Ft. Lauderdale, FL 33301
(954) 356-0011
David Boies
Boies Schiller & Flexner LLP
333 Main Street
Armonk, NY 10504

Bradley J. Edwards (Pro Hac Vice)
FARMER, JAFFE, WEISSING,
EDWARDS, FISTOS & LEHRMAN, P.L.
425 North Andrews Avenue, Suite 2
Fort Lauderdale, Florida 33301
(954) 524-2820
Paul G. Cassell (Pro Hac Vice)
S.J. Quinney College of Law
University of Utah
383 University St.
Salt Lake City, UT 84112
(801) 585-52021

1

This daytime business address is provided for identification and correspondence purposes only and is
not intended to imply institutional endorsement by the University of Utah for this private representation.
4

Case 1:15-cv-07433-RWS Document 201 Filed 06/13/16 Page 5 of 5

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 13th day of June, 2016, I electronically filed the
foregoing document with the Clerk of Court by using the CM/ECF system. I also certify that the
foregoing document is being served this day on the individuals identified below via transmission
of Notices of Electronic Filing generated by CM/ECF.
Laura A. Menninger, Esq.
Jeffrey Pagliuca, Esq.
HADDON, MORGAN & FOREMAN, P.C.
150 East 10th Avenue
Denver, Colorado 80203
Tel: (303) 831-7364
Fax: (303) 832-2628
Email: lmenninger@hmflaw.com
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/s/ Sigrid S. McCawley
Sigrid S. McCawley
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United States District Court
Southern District of New York
Virginia L. Giuffre,
Plaintiff,

Case No.: 15-cv-07433-RWS

v.
Ghislaine Maxwell,
Defendant.
________________________________/

PLAINTIFF’S REPLY IN SUPPORT OF MOTION TO
EXCEED PRESUMPTIVE TEN DEPOSITION LIMIT

Sigrid McCawley
BOIES, SCHILLER & FLEXNER LLP
401 E. Las Olas Blvd., Suite 1200
Ft. Lauderdale, FL 33301
(954) 356-0011

Case 1:15-cv-07433-RWS Document 203 Filed 06/13/16 Page 2 of 15

TABLE OF CONTENTS
Page
I.

THE PROPOSED DEPOSITIONS ARE IMPORTANT TO THE FUNDAMENTAL
CLAIMS AND DEFENSES IN THIS CASE, AND NONE ARE DUPLICATIVE. ........ 1

II.

MS. GIUFFRE IS SEEKING HIGHLY RELEVANT TRIAL TESTIMONY. .................. 6

III.

MS. GIUFFRE’S REQUEST IS TIMELY. ........................................................................ 9

i

Case 1:15-cv-07433-RWS Document 203 Filed 06/13/16 Page 3 of 15

TABLE OF AUTHORITIES
Page
Cases
Atkinson v. Goord,
No. 01 CIV. 0761 LAKHBP, 2009 WL 890682 (S.D.N.Y. Apr. 2, 2009) ................................3
Gen. Elec. Co. v. Indem. Ins. Co. of N. Am.,
No. 3:06-CV-232 (CFD), 2006 WL 1525970 (D. Conn. May 25, 2006) ..................................9
LiButti v. United States,
107 F.3d 110 (2d Cir. 1997).......................................................................................................8
Rules
Fed. R. Evid. 404(b) .........................................................................................................................7
Fed. R. Evid. 415(a) .........................................................................................................................7

ii

Case 1:15-cv-07433-RWS Document 203 Filed 06/13/16 Page 4 of 15

Plaintiff Virginia Giuffre, by and through her undersigned counsel, hereby files this reply
in support of her Motion to Exceed Presumptive Ten Deposition Limit. The motion should be
granted because Ms. Giuffre has shown good cause for needing to exceed the ten deposition limit
and in light of recent developments, Ms. Giuffre has streamlined her request, and now seeks only
a total of three additional depositions. Notably, while Defendant contests Ms. Giuffre’s motion,
Defendant has herself unilaterally – and without seeking any Court approval – set twelve
witnesses for deposition in this matter. In contrast to Defendant’s unilateral action, Ms. Giuffre
has properly sought this Court’s permission. The Court should grant her motion and allow her to
take the three additional depositions.
I.

THE PROPOSED DEPOSITIONS ARE IMPORTANT TO THE FUNDAMENTAL
CLAIMS AND DEFENSES IN THIS CASE, AND NONE ARE DUPLICATIVE.
Defendant argues that the depositions Ms. Giuffre seeks to take are somehow

“duplicative” of each other. Even a quick reading of the Defendant’s pleading makes clear this
is untrue.

But, as the mere
1

1

Case 1:15-cv-07433-RWS Document 203 Filed 06/13/16 Page 5 of 15

fact of this dispute confirms, this case is going to be hotly contested and the weight of the
evidence on each side is going to be vitally important. The Court is well aware of many other
civil cases where the parties have taken far more than ten depositions by mutual agreement.
Defendant’s refusal to agree to a few more depositions here is simply an effort to keep all the
relevant facts from being developed.
Since Ms. Giuffre filed her initial motion seeking seven additional deposition, she has
worked diligently to try to streamline the necessary depositions and has discovered new
information concerning witnesses and their knowledge of the claims in this case. Accordingly,
Ms. Giuffre currently brings before this Court a significantly shorter list2 of witnesses she needs
to depose to prove her claim, with some alterations. To be clear, Ms. Giuffre has narrowed her
request and is now only seeking an additional three depositions from the Court as follows:

2

Case 1:15-cv-07433-RWS Document 203 Filed 06/13/16 Page 6 of 15



Ms. Giuffre is still working diligently with opposing counsel, these witnesses, and their attorneys
on scheduling, as well as identifying other witnesses who may have factual information about the
case. But, at this time, she seeks this Court’s approval for an additional three depositions –
depositions that will not consume the full seven hours presumptively allotted.
All three prongs of the three-factor test to evaluate a motion for additional depositions
strongly support granting the motion. Atkinson v. Goord, No. 01 CIV. 0761 LAKHBP, 2009 WL
890682, at *1 (S.D.N.Y. Apr. 2, 2009). First, as reviewed in detail on a witness-by-witness basis
above, the discovery sought is not duplicative.

3
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Second, if Ms. Giuffre is denied these depositions, she will not have had the opportunity
to obtain the information by other discovery in this case.

3
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Document discovery
and interrogatories are not helpful in obtaining this type of evidence: depositions are needed.
Third, the burden and expense of this proposed discovery is limited to three additional
depositions. Defendant in this case is a multi-millionaire with able counsel. Three depositions
will not cause her undue burden, expense, or inconvenience. These depositions are important to
resolving issues in this case.

While Defendant opposes Ms. Giuffre’s request for Court approval of more than ten
depositions, she has unilaterally noticed more than ten depositions without bothering to seek
approval. As of the date of this filing, Defendant’s counsel has issued twelve subpoenas for

4
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deposition testimony – the almost the exact same number Ms. Giuffre is seeking.5 Defendant
cannot credibly oppose Ms. Giuffre’s additional depositions while she, herself, is trying to take
more than ten without leave of court.6
It is plain why Defendant does not want these depositions to go forward.

II.

MS. GIUFFRE IS SEEKING HIGHLY RELEVANT TRIAL TESTIMONY.
All of the people Ms. Giuffre seeks to depose have discoverable and important

information regarding the elements of Ms. Giuffre’s claims.

Defendant has unilaterally scheduled - without consulting counsel for Ms. Giuffre - at least two
of these depositions for days when depositions of Ms. Giuffre’s witnesses have been set.
6
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In addition, one of the witnesses that Ms. Giuffre seeks to depose is registered sex
offender Jeffrey Epstein, who stands at the center of the case. Indeed, some of the most critical
events took place in the presence of just three people: Ms. Giuffre, defendant Maxwell, and
Epstein. If Epstein were to tell the truth, his testimony would fully confirm Ms. Giuffre’s
account of her sexual abuse. Epstein, however, may well attempt to support Defendant by
invoking the Fifth Amendment to avoid answering questions about his sexual abuse of Ms.
Giuffre.
Defendant makes the claim that it would be a “convoluted argument” to allow Ms. Giuffre to use
those invocations against her. Defendant’s Resp. at 3. Tellingly, Defendant’s response brief
cites no authority to refute that proposition that adverse inference can be drawn against coconspirators. Presumably this is because, as recounted in Ms. Giuffre’s opening brief (at pp. 2022), the Second Circuit’s seminal decision of LiButti v. United States, 107 F.3d 110, 121 (2d Cir.
1997), squarely upheld the drawing of adverse inferences based on a non-party’s invocation of a
Fifth Amendment right to remain silent. The Second Circuit instructed that, the circumstances of
given case, rather than status of particular nonparty witness, determines whether nonparty
witness' invocation of privilege against self-incrimination is admissible in course of civil
litigation. Id. at122-23. The Second Circuit also held that, in determining whether nonparty
witness’ invocation of privilege against self-incrimination in course of civil litigation and

8
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drawing of adverse inferences is admissible, court may consider the following nonexclusive
factors:
(1) nature of witness’ relationship with and loyalty to party;
(2) degree of control which party has vested in witness in regard to key facts and subject
matter of litigation;
(3) whether witness is pragmatically noncaptioned party in interest and whether
assertion of privilege advances interests of witness and party in outcome of litigation; and
(4) whether witness was key figure in litigation and played controlling role in respect to
its underlying aspects.
Id. at 124-25. Ms. Giuffre will be able to establish that all these factors tip decisively in favor of
allowing an adverse inference. Accordingly, her efforts to depose Epstein, Marcinkova, and
Kellen seek important information that will be admissible at trial.
III.

MS. GIUFFRE’S REQUEST IS TIMELY.
Defendant also argues that this motion is somehow “premature.” Defendant’s Resp. at

2-3. Clearly, if Ms. Giuffre had waited to file her motion until later, Defendant would have
argued until the matter came too late. The motion is proper at this time because, as of the date of
this filing, fact discovery closes in 17 days (although Ms. Giuffre has recently filed a motion for
a 30-day extension of the deadline). In order to give the Court the opportunity to rule as far in
advance as possible – thereby permitting counsel for both side to schedule the remaining
depositions – Ms. Giuffre brings the motion now. She also requires a ruling in advance so that
she can make final plans about how many depositions she has available and thus which
depositions she should prioritize. 9
9

Defendant tries to find support for her prematurity argument in Gen. Elec. Co. v. Indem. Ins.
Co. of N. Am., No. 3:06-CV-232 (CFD), 2006 WL 1525970, at *2 (D. Conn. May 25, 2006).
However, in that case, the Court found a motion for additional depositions to be premature, in
part, because “[d]iscovery has not even commenced” . . . and the moving party “ha[d] not listed
with specificity those individuals it wishes to depose.” Of course, neither of these points applies
in this case at hand: the parties are approaching the close of fact discovery, and Ms. Giuffre has
provided detailed information about each individual she has deposed already and still seeks to
depose.
9
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An additional reason this motion is appropriate now is that, despite Ms. Giuffre’s diligent
pursuit of depositions, many witnesses have cancelled their dates, failed to appear, or wrongfully
evaded service. These maneuvers have frustrated Ms. Giuffre’s ability to take their depositions
in a logical and sequential fashion, complicating the planning of a deposition schedule.

Additionally, three other important
witnesses evaded Ms. Giuffre’s repeated efforts to serve them. It took Ms. Giuffre’s motion for
alternative service (DE 160) to convince Jeffrey Epstein to allow his attorney to accept service of
process. The Court also has before it Ms. Giuffre’s motion to serve Sarah Kellen and Nadia
Marcinkova by alternative service. These witnesses’ evasion of service delayed the taking of
their depositions, and, as of the date of this filing, none have been deposed yet.
CONCLUSION
For all these reasons, Ms. Giuffre should be allowed to take three more depositions than
the presumptive ten deposition limit – a total of thirteen depositions.
Dated: June 13, 2016.
Respectfully Submitted,
BOIES, SCHILLER & FLEXNER LLP
By: /s/ Sigrid McCawley
Sigrid McCawley (Pro Hac Vice)
Boies Schiller & Flexner LLP
401 E. Las Olas Blvd., Suite 1200
Ft. Lauderdale, FL 33301
(954) 356-0011
David Boies
Boies Schiller & Flexner LLP
10
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333 Main Street
Armonk, NY 10504
Bradley J. Edwards (Pro Hac Vice)
FARMER, JAFFE, WEISSING,
EDWARDS, FISTOS & LEHRMAN, P.L.
425 North Andrews Avenue, Suite 2
Fort Lauderdale, Florida 33301
(954) 524-2820

Paul G. Cassell (Pro Hac Vice)
S.J. Quinney College of Law
University of Utah
383 University St.
Salt Lake City, UT 84112
(801) 585-520210
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 13th day of June, 2016, I electronically filed the
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of Notices of Electronic Filing generated by CM/ECF.
Laura A. Menninger, Esq.
Jeffrey Pagliuca, Esq.
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United States District Court
Southern District of New York
Virginia L. Giuffre,
Plaintiff,

Case No.: 15-cv-07433-RWS

v.
Ghislaine Maxwell,
Defendant.
____________________________/
DECLARATION OF SIGRID S. McCAWLEY IN SUPPORT OF PLAINTIFF’S
REPLY TO MOTION TO EXCEED PRESUMPTIVE TEN DEPOSITION LIMIT
I, Sigrid S. McCawley, declare that the below is true and correct to the best of my
knowledge as follows:
1.

I am a partner with the law firm of Boies, Schiller & Flexner LLP and duly

licensed to practice in Florida and before this Court pursuant to this Court’s September 29, 2015
Order granting my Application to Appear Pro Hac Vice.
2.

I respectfully submit this Declaration in Support of Plaintiff’s Reply to Motion to

Exceed Presumptive Ten Deposition Limit.
3.

Attached hereto as Exhibit 1 is a true and correct copy of
.

4.

Attached hereto as Exhibit 2 is a true and correct copy of
.

5.

Attached hereto as Exhibit 3 is a true and correct copy of
.
I declare under penalty of perjury that the foregoing is true and correct.
/s/ Sigrid S. McCawley
Sigrid S. McCawley, Esq.

Dated: June 13, 2016.
Respectfully Submitted,
BOIES, SCHILLER & FLEXNER LLP
By: /s/ Sigrid McCawley
Sigrid McCawley (Pro Hac Vice)
Meredith Schultz (Pro Hac Vice)
Boies Schiller & Flexner LLP
401 E. Las Olas Blvd., Suite 1200
Ft. Lauderdale, FL 33301
(954) 356-0011
David Boies
Boies Schiller & Flexner LLP
333 Main Street
Armonk, NY 10504
Bradley J. Edwards (Pro Hac Vice)
FARMER, JAFFE, WEISSING,
EDWARDS, FISTOS & LEHRMAN, P.L.
425 North Andrews Avenue, Suite 2
Fort Lauderdale, Florida 33301
(954) 524-2820
Paul G. Cassell (Pro Hac Vice)
S.J. Quinney College of Law
University of Utah
383 University St.
Salt Lake City, UT 84112
(801) 585-52021
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CERTIFICATE OF SERVICE
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of Notices of Electronic Filing generated by CM/ECF.
Laura A. Menninger, Esq.
Jeffrey Pagliuca, Esq.
HADDON, MORGAN & FOREMAN, P.C.
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United States District Court
Southern District of New York
Virginia L. Giuffre,
Plaintiff,

Case No.: 15-cv-07433-RWS

v.
Ghislaine Maxwell,
Defendant.
________________________________/
PLAINTIFF’S MOTION FOR A PROTECTIVE ORDER REGARDING THE
SUBPOENA TO APPLE, INC. SEEKING PRODUCTION
OF ALL OF MS. GIUFFRE’S SENT AND RECEIVED EMAILS AND RELATED DATA
Plaintiff Virginia Giuffre, by and through her undersigned counsel, hereby files this
motion for a protective order, barring enforcement of a defense subpoena submitted to Apple,
Inc. for all of the records associated with her “iCloud” email account. Counsel for Ms. Giuffre
has already reviewed Ms. Giuffre’s account for responsive records. Defendant is not entitled to
all emails that Ms. Giuffre may have ever sent or received at any time. Accordingly, the Court
should enter a protective order and bar enforcement of the subpoena.
FACTUAL BACKGROUND
Defendant has issued a subpoena for the production of all Ms. Giuffre’s documents
associate with her iCloud email account and all emails associated with the account, sent or
received, with the attendant metadata. Previously, however, Defendant had already requested
that Ms. Giuffre produce such materials that were responsive to Defendant’s Requests for
Production. Ms. Giuffre’s counsel has collected the data from this account, run search terms,
produced the responsive documents, and produced a privilege log accounting for the privileged

1
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documents. See Schultz Decl., Exhibit 1, June 10, 2016, letter (“This production consists solely
of all data that is responsive to Defendant’s various requests for production from Ms. Giuffre’s
iCloud account.”).
On June 8, 2016, Defendant served Notice of Service of Rule 45 Subpoena Upon Apple,
Inc. See Schultz Decl., Exhibit. 2, Notice of Service of Rule 45 Subpoena Upon Apple, Inc.
Among the materials located on the iCloud account are confidential, attorney-client
communications.
DISCUSSION
Ms. Giuffre moves for a protective order forbidding defense counsel from enforcing a
subpoena served on Apple, with whom she maintains an email account. The Court’s authority to
issue such a protective order is well established. Federal Rule of Civil Procedure 26(c)(1)(A) &
(D) states that “[a] party . . . may move for a protective order in the court where the action is
pending . . . [and] [t]he court may, for good cause, issue an order to protect a party or person
from annoyance, embarrassment, oppression, or undue burden or expense, including . . .
forbidding the disclosure or discovery . . . [or] forbidding inquiry into certain matters, or limiting
the scope of disclosure or discovery to certain matters.” While Defendant has chosen to serve
her subpoena on Apple, Inc., the subpoena is plainly for Ms. Giuffre’s records. A party has
standing to file a motion to quash a subpoena served on a third party when the party has a
personal right or privilege regarding the subject matter of the subpoena. See, e.g., Estate of
Ungar v. Palestinian Authority, 332 Fed. Appx. 643, 645 (2d Cir.2009) (movant had standing to
challenge subpoena to itself and its attorneys because it claimed privilege in the material sought).
Here, the Court clearly should grant a protective order barring disclosure of all of Ms.
Giuffre’s emails maintained by Apple, including records relating to the iCloud. Defendant
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cannot possibly make a case for disclosure of all emails that Ms. Giuffre has ever written or
received that are maintained in her account, regardless of whether they were written to or from
her attorney or to and from other personal friends or acquaintances who have nothing to do with
this lawsuit. The subpoena is hopelessly overbroad.
In addition, the subpoena calls upon Apple to do something that is illegal to disclose
customer records. Under the Electronic Communications Privacy Act, 18 U.S.C. § 2510 et seq.,
an internet service provider (such as Apple) is not permitted to disclose such records based up a
mere civil subpoena, precisely because of the gross invasion of privacy that would be involved.
See In re Subpoena Duces Tecum to AOL, LLC, 550 F. Supp. 2d 606, 611 (E.D. Va. 2008)
(“Applying the clear and unambiguous language of § 2702 to this case, AOL, a corporation that
provides electronic communication services to the public, may not divulge the contents of the
Rigsbys’ electronic communications . . . because the statutory language of the Privacy Act does
not include an exception for the disclosure of electronic communications pursuant to civil
discovery subpoenas.”). A protective order should be entered for this reason as well.
Moreover, it is also illegal under the Stored Communications Act (SCA), 18 U.S.C. §
2701 et seq. This Act protects individuals’ privacy in their email, and “reflects Congress's
judgment that users have a legitimate interest in the confidentiality of communications in
electronic storage at a communications facility . . . the Act protects users whose electronic
communications are in electronic storage with an ISP or other electronic communications
facility.” Theofel v. Farey-Jones, 359 F.3d 1066, 1072-73 (9th Cir. 2003). Under the Stored
Communications Act, a civil discovery subpoena is not sufficient to overcome its protection.

3
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“The contents of e-mail communications may be released by an ISP1 only under the specifically
enumerated exceptions found in §§ 2702 and 2703 of the Privacy Act. Those exceptions require
a search warrant issued under the Federal Rules of Criminal Procedure or a subpoena issued in
the course of a criminal investigation.” In re Toft, 453 B.R. 186, 197 (Bkrtcy. S.D.N.Y. 2011),
citing F.T.C. v. Netscape Commc'n Corp., 196 F.R.D. 559 (N.D.Cal.2000) (discovery of e-mails
from ISP not available under Fed.R.Civ.P. 45). “Indeed, one court has held that the disclosure
procedures under the Privacy Act are unconstitutional to the extent they permit warrantless
searches of e-mails, because a reasonable expectation of privacy exists and e-mails are subject to
the Fourth Amendment's protection from warrantless searches and seizures.” See United States v.
Warshak, 631 F.3d 266, 288 (6th Cir.2010).” In re Toft, 453 B.R. at 197.
Indeed, courts have taken a dim view of such sweeping subpoenas. A good illustration
comes from Theofel v. Farey-Jones, which condemned a subpoena that sought production of
emails that that was not limited to the subject matter of the litigation or emails sent during a
relevant time period. The Court allowed a civil suit to proceed against an attorney who had
propounded the subpoena, explaining that “[t]he subpoena’s falsity transformed the access from
a bona fide state-sanctioned inspection into private snooping.” Id. at 611.
It is important to understand that Defendant’s subpoena to Apple seeks not mere
identifying information about an email subscriber, but all of the communications sent or received
by Ms. Giuffre. Cf. Chevron Corp. v. Donziger, No. 12-MC-80237 CRB (NC), 2013 WL
4536808, at *6 (N.D. Cal. Aug. 22, 2013) (upholding, in part, subpoenas that did “not seek the

The SCA “protects users whose electronic communications are in electronic storage with an ISP
or other electronic communications facility.” Theofel v. Farey-Jones, 341 F.3d at 982 (emphasis
added).
1
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contents of any subscriber's emails” but rather only “identifying information associated with the
subscriber as well as the usage information of each account for certain time periods.”).
This subpoena should also be quashed because all relevant materials have already been
produced by counsel for Ms. Giuffre from this iCloud account. To the extent that this subpoena
will, as part of its sweeping reach, touch on documents that have already been produced, the
subpoena is duplicative and should not be enforced. See Fed. R. Civ. P. 26(b)(2)(C)(i).
In sum, the Federal Rules (and other authority cited herein) do not countenance
Defendant’s brazen attempt to procure all emails ever sent or received by Ms. Giuffre on these
accounts, as well as other data. The subpoena at issue is an abuse of civil discovery.
Accordingly, Ms. Giuffre seeks attorneys’ fees for the motion practice associated with this
subpoena.
CONCLUSION
The Court should issue a Protective Order quashing this subpoena issued to Apple, Inc. in
its entirety for the reasons stated above, and award fees for the motion practice associated with
this subpoena.

Dated: June 13, 2016
Respectfully Submitted,
BOIES, SCHILLER & FLEXNER LLP
By: /s/ Meredith Schultz
_
Sigrid McCawley (Pro Hac Vice)
Meredith Schultz (Pro Hac Vice)
Boies Schiller & Flexner LLP
401 E. Las Olas Blvd., Suite 1200
Ft. Lauderdale, FL 33301
(954) 356-0011
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David Boies
Boies Schiller & Flexner LLP
333 Main Street
Armonk, NY 10504
Bradley J. Edwards (Pro Hac Vice)
FARMER, JAFFE, WEISSING,
EDWARDS, FISTOS & LEHRMAN, P.L.
425 North Andrews Avenue, Suite 2
Fort Lauderdale, Florida 33301
(954) 524-2820
Paul G. Cassell (Pro Hac Vice)
S.J. Quinney College of Law
University of Utah
383 University St.
Salt Lake City, UT 84112
(801) 585-52022

2

This daytime business address is provided for identification and correspondence purposes only and is
not intended to imply institutional endorsement by the University of Utah for this private representation.
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 13th day of June, 2016, I electronically filed the
foregoing document with the Clerk of Court by using the CM/ECF system. I also certify that the
foregoing document is being served this day on the individuals identified below via transmission
of Notices of Electronic Filing generated by CM/ECF.
Laura A. Menninger, Esq.
Jeffrey Pagliuca, Esq.
HADDON, MORGAN & FOREMAN, P.C.
150 East 10th Avenue
Denver, Colorado 80203
Tel: (303) 831-7364
Fax: (303) 832-2628
Email: lmenninger@hmflaw.com
jpagliuca@hmflaw.com

/s/ Sigrid S. McCawley
Sigrid S. McCawley
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United States District Court
Southern District of New York
Virginia L. Giuffre,
Plaintiff,

Case No.: 15-cv-07433-RWS

v.
Ghislaine Maxwell,
Defendant.
________________________________/
DECLARATION OF MEREDITH SCHULTZ IN SUPPORT OF MS. GIUFFRE’S
MOTION FOR A PROTECTIVE ORDER REGARDING THE SUBPOENA TO APPLE,
INC. SEEKING PRODUCTION OF ALL OF MS. GIUFFRE’S SENT AND RECEIVED
EMAILS AND RELATED DATA

I, Meredith L. Schultz, declare that the below is true and correct to the best of my
knowledge as follows:
1.

I am an associate with the law firm of Boies, Schiller & Flexner LLP and duly

licensed to practice in Florida and before this Court pursuant to this Court’s March 28, 2016,
Order granting my Application to Appear Pro Hac Vice.
2.

I respectfully submit this Declaration in support of Plaintiff Virginia Giuffre’s

Motion for a Protective Order Regarding the Subpoena to Apple, Inc. Seeking Production of All
of Ms. Giuffre’s Sent and Received Emails and Related Data.
3.

Attached hereto as Exhibit 1 is a true and correct copy of the June 10, 2016, letter

to Ms. Menninger.
4.

Attached hereto as Exhibit 2 is a true and correct copy of the Notice of Service of

Rule 45 Subpoena upon Apple, Inc.

1

I declare under penalty of perjury that the foregoing is true and correct.

Dated: June 13, 2016

/s/ Meredith L. Schultz
_
Meredith Schultz, Esq. (Pro Hac Vice)
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 13th day of June, 2016, I electronically filed the
foregoing document with the Clerk of Court by using the CM/ECF system. I also certify that the
foregoing document is being served this day on the individuals identified below via transmission
of Notices of Electronic Filing generated by CM/ECF.
Laura A. Menninger, Esq.
Jeffrey Pagliuca, Esq.
HADDON, MORGAN & FOREMAN, P.C.
150 East 10th Avenue
Denver, Colorado 80203
Tel: (303) 831-7364
Fax: (303) 832-2628
Email: lmenninger@hmflaw.com
jpagliuca@hmflaw.com

/s/ Sigrid S. McCawley
Sigrid S. McCawley
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United States District Court
Southern District of New York
Virginia L. Giuffre,
Plaintiff,

Case No.: 15-cv-07433-RWS

v.
Ghislaine Maxwell,
Defendant.
________________________________/
PLAINTIFF’S MOTION FOR A PROTECTIVE ORDER REGARDING THE
SUBPOENA TO MICROSOFT CORPORATION SEEKING PRODUCTION
OF ALL OF MS. GIUFFRE’S SENT AND RECEIVED EMAILS AND RELATED DATA

Plaintiff Virginia Giuffre, by and through her undersigned counsel, hereby files this
motion for a protective order, barring enforcement of a defense subpoena submitted to Microsoft
Corporation for all of the records associated with Ms. Giuffre’s live.com email account and
Hotmail.com account. Defendant is not entitled to all emails that Ms. Giuffre may have ever
sent or received at any time from those accounts. Accordingly, the Court should enter a
protective order and bar enforcement of the subpoena.
FACTUAL BACKGROUND
Defendant has issued a subpoena for the production of all Ms. Giuffre’s documents
associate with her live.com email account, Hotmail.com email account, and all emails associated
with the accounts, sent or received, with the attendant metadata. Previously, however, Plaintiff’s
counsel communicated that that it appears that Microsoft deleted the live.com email account for
inactivity, and that Ms. Giuffre has lost access to her Hotmail.com account (multiple password

1
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recovery attempts failed due to the aged, non-recoverable information required for such
attempts). See Schultz Decl., Exhibit 1, May 17, 2016, letter.
On June 8, 2016, Defendant served Notice of Service of Rule 45 Subpoena Upon
Microsoft Corporation. See Schultz Decl., Exhibit. 2, Notice of Service of Rule 45 Subpoena
Upon Microsoft Corporation.
It is likely that data in the Hotmail.com account and the live.com account (if any data
exists) contain confidential, attorney-client communications.
DISCUSSION
Ms. Giuffre moves for a protective order forbidding defense counsel from enforcing a
subpoena served on Microsoft, with whom she maintains an email account. The Court’s
authority to issue such a protective order is well established. Federal Rule of Civil Procedure
26(c)(1)(A) & (D) states that “[a] party . . . may move for a protective order in the court where
the action is pending . . . [and] [t]he court may, for good cause, issue an order to protect a party
or person from annoyance, embarrassment, oppression, or undue burden or expense, including . .
. forbidding the disclosure or discovery . . . [or] forbidding inquiry into certain matters, or
limiting the scope of disclosure or discovery to certain matters.” While Defendant has chosen to
serve her subpoena on Microsoft Corporation, the subpoena is plainly for Ms. Giuffre’s records.
A party has standing to file a motion to quash a subpoena served on a third party when the party
has a personal right or privilege regarding the subject matter of the subpoena. See, e.g., Estate of
Ungar v. Palestinian Authority, 332 Fed. Appx. 643, 645 (2d Cir.2009) (movant had standing to
challenge subpoena to itself and its attorneys because it claimed privilege in the material sought).
Here, the Court clearly should grant a protective order barring disclosure of all of Ms.
Giuffre’s emails maintained by Microsoft. Defendant cannot possibly make a case for disclosure
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of all emails that Ms. Giuffre has ever written or received that are maintained in her accounts,
regardless of whether they were written to or from her attorney or to and from other personal
friends or acquaintances who have nothing to do with this lawsuit. The subpoena is hopelessly
overbroad.
In addition, the subpoena calls upon Microsoft to do something that is illegal to disclose
customer records. Under the Electronic Communications Privacy Act, 18 U.S.C. § 2510 et seq.,
an internet service provider (such as Microsoft) is not permitted to disclose such records based
up a mere civil subpoena, precisely because of the gross invasion of privacy that would be
involved. See In re Subpoena Duces Tecum to AOL, LLC, 550 F. Supp. 2d 606, 611 (E.D. Va.
2008) (“Applying the clear and unambiguous language of § 2702 to this case, AOL, a
corporation that provides electronic communication services to the public, may not divulge the
contents of the Rigsbys’ electronic communications . . . because the statutory language of the
Privacy Act does not include an exception for the disclosure of electronic communications
pursuant to civil discovery subpoenas.”). A protective order should be entered for this reason as
well.
Moreover, it is also illegal under the Stored Communications Act (SCA), 18 U.S.C. §
2701 et seq. This Act protects individuals’ privacy in their email, and “reflects Congress's
judgment that users have a legitimate interest in the confidentiality of communications in
electronic storage at a communications facility . . . the Act protects users whose electronic
communications are in electronic storage with an ISP or other electronic communications
facility.” Theofel v. Farey-Jones, 359 F.3d 1066, 1072-73 (9th Cir. 2003). Under the Stored
Communications Act, a civil discovery subpoena is not sufficient to overcome its protection.
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“The contents of e-mail communications may be released by an ISP1 only under the specifically
enumerated exceptions found in §§ 2702 and 2703 of the Privacy Act. Those exceptions require
a search warrant issued under the Federal Rules of Criminal Procedure or a subpoena issued in
the course of a criminal investigation.” In re Toft, 453 B.R. 186, 197 (Bkrtcy. S.D.N.Y. 2011),
citing F.T.C. v. Netscape Commc'n Corp., 196 F.R.D. 559 (N.D.Cal.2000) (discovery of e-mails
from ISP not available under Fed.R.Civ.P. 45). “Indeed, one court has held that the disclosure
procedures under the Privacy Act are unconstitutional to the extent they permit warrantless
searches of e-mails, because a reasonable expectation of privacy exists and e-mails are subject to
the Fourth Amendment's protection from warrantless searches and seizures.” See United States v.
Warshak, 631 F.3d 266, 288 (6th Cir.2010).” In re Toft, 453 B.R. at 197.
Indeed, courts have taken a dim view of such sweeping subpoenas. A good illustration
comes from Theofel v. Farey-Jones, which condemned a subpoena that sought production of
emails that that was not limited to the subject matter of the litigation or emails sent during a
relevant time period. The Court allowed a civil suit to proceed against an attorney who had
propounded the subpoena, explaining that “[t]he subpoena’s falsity transformed the access from
a bona fide state-sanctioned inspection into private snooping.” Id. at 611.
It is important to understand that Defendant’s subpoena to Microsoft seeks not mere
identifying information about an email subscriber, but all of the communications sent or received
by Ms. Giuffre for both of her inactive accounts. Cf. Chevron Corp. v. Donziger, No. 12-MC80237 CRB (NC), 2013 WL 4536808, at *6 (N.D. Cal. Aug. 22, 2013) (upholding, in part,
subpoenas that did “not seek the contents of any subscriber's emails” but rather only “identifying

The SCA “protects users whose electronic communications are in electronic storage with an ISP
or other electronic communications facility.” Theofel v. Farey-Jones, 341 F.3d at 982 (emphasis
added).
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information associated with the subscriber as well as the usage information of each account for
certain time periods.”). Such a request is inappropriate.
Finally, to the extent that this subpoena will, as part of its sweeping reach, touch on
documents that have already been produced (and, indeed, emails from these accounts have been
produced as some were embedded in the data in Ms. Giuffre’s accessible email account that were
captured and searched by Ms. Giuffre’s counsel), the subpoena is duplicative and should not be
enforced. See Fed. R. Civ. P. 26(b)(2)(C)(i).
In sum, the Federal Rules (and other authority cited herein) do not countenance
Defendant’s brazen attempt to procure all emails ever sent or received by Ms. Giuffre on these
accounts, as well as other data. The subpoena at issue is an abuse of civil discovery.
Accordingly, Ms. Giuffre seeks attorneys’ fees for the motion practice associated with this
subpoena.
CONCLUSION
The Court should issue a Protective Order quashing this subpoena issued to Microsoft
Corporation in its entirety for the reasons stated above, and award fees for the motion practice
associated with this subpoena.

Dated: June 13, 2016
Respectfully Submitted,
BOIES, SCHILLER & FLEXNER LLP
By: /s/ Meredith Schultz
_
Sigrid McCawley (Pro Hac Vice)
Meredith Schultz (Pro Hac Vice)
Boies Schiller & Flexner LLP
401 E. Las Olas Blvd., Suite 1200
Ft. Lauderdale, FL 33301
5
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(954) 356-0011
David Boies
Boies Schiller & Flexner LLP
333 Main Street
Armonk, NY 10504
Bradley J. Edwards (Pro Hac Vice)
FARMER, JAFFE, WEISSING,
EDWARDS, FISTOS & LEHRMAN, P.L.
425 North Andrews Avenue, Suite 2
Fort Lauderdale, Florida 33301
(954) 524-2820
Paul G. Cassell (Pro Hac Vice)
S.J. Quinney College of Law
University of Utah
383 University St.
Salt Lake City, UT 84112
(801) 585-52022
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This daytime business address is provided for identification and correspondence purposes only and is
not intended to imply institutional endorsement by the University of Utah for this private representation.
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 13th day of June, 2016, I electronically filed the
foregoing document with the Clerk of Court by using the CM/ECF system. I also certify that the
foregoing document is being served this day on the individuals identified below via transmission
of Notices of Electronic Filing generated by CM/ECF.
Laura A. Menninger, Esq.
Jeffrey Pagliuca, Esq.
HADDON, MORGAN & FOREMAN, P.C.
150 East 10th Avenue
Denver, Colorado 80203
Tel: (303) 831-7364
Fax: (303) 832-2628
Email: lmenninger@hmflaw.com
jpagliuca@hmflaw.com

/s/ Sigrid S. McCawley
Sigrid S. McCawley
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United States District Court
Southern District of New York
Virginia L. Giuffre,
Plaintiff,

Case No.: 15-cv-07433-RWS

v.
Ghislaine Maxwell,
Defendant.
________________________________/
DECLARATION OF MEREDITH SCHULTZ IN SUPPORT OF MS. GIUFFRE’S
MOTION FOR A PROTECTIVE ORDER REGARDING THE SUBPOENA TO
MICROSOFT CORPORATION SEEKING PRODUCTION OF ALL OF MS.
GIUFFRE’S SENT AND RECEIVED EMAILS AND RELATED DATA

I, Meredith L. Schultz, declare that the below is true and correct to the best of my
knowledge as follows:
1.

I am an associate with the law firm of Boies, Schiller & Flexner LLP and duly

licensed to practice in Florida and before this Court pursuant to this Court’s March 28, 2016,
Order granting my Application to Appear Pro Hac Vice.
2.

I respectfully submit this Declaration in support of Plaintiff Virginia Giuffre’s

Motion for a Protective Order Regarding the Subpoena to Microsoft Corporation Seeking
Production of All of Ms. Giuffre’s Sent and Received Emails and Related Data.
3.

Attached hereto as Exhibit 1 is a true and correct copy of the May 17, 2016, letter

to Ms. Menninger.
4.

Attached hereto as Exhibit 2 is a true and correct copy of the Notice of Service of

Rule 45 Subpoena upon Microsoft Corporation.
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I declare under penalty of perjury that the foregoing is true and correct.

Dated: June 13, 2016

/s/ Meredith L. Schultz
_
Meredith Schultz, Esq. (Pro Hac Vice)
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 13th day of June, 2016, I electronically filed the
foregoing document with the Clerk of Court by using the CM/ECF system. I also certify that the
foregoing document is being served this day on the individuals identified below via transmission
of Notices of Electronic Filing generated by CM/ECF.
Laura A. Menninger, Esq.
Jeffrey Pagliuca, Esq.
HADDON, MORGAN & FOREMAN, P.C.
150 East 10th Avenue
Denver, Colorado 80203
Tel: (303) 831-7364
Fax: (303) 832-2628
Email: lmenninger@hmflaw.com
jpagliuca@hmflaw.com

/s/ Sigrid S. McCawley
Sigrid S. McCawley
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Meredith Schultz, Esq.
Email: mschultz@bsflip.com

June 13, 2016

l_hl

Via CM/EC:F
Honorable .Judge Robert W. Sweet
District Court Judge
United States District Court
500 Pearl Street
New York, NY 10007
Re:

fD)[g©~DW~'O'
JUN 14Z016

WJ

JUDGE SWEET CHAMBERS

Giuffre v. Maxwell
Case no. 15-cv-07433-RWS - Regarding Protective Order

Dear Judge Sweet,
This is a letter motion to file Ms. Giuffre's Reply in support of her Motion to Exceed
Presumptive Ten Deposition Limit in Federal Rule Civil Procedure 30(A)(2)(a)(ii) and certain
accompanying exhibits under seal pursuant to this Comi's Protective Order (DE 62).
The Protective Order states:
Whenever a party seeks to file any document or material containing
CONFIDENTIAL INFORMATION with the Court in this matter, it shall be
accompanie3d by a Motion to Seal pursuant to Section 6.2 of the Electronic Case
Filing Rules & Instructions for the Southern District of New York.
See Protective Order (DE 62) signed on March 17, 2016, at p. 4.

Various depositions have been marked as confidential in this case. As Ms. Giuffre's
Reply contains material that the parties have designated as confidential, she seeks leave to file
the Non-Redacted Reply and certain related exhibits under seal.
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drawing of adverse inferences is admissible, court may consider the following nonexclusive
factors:
(1) nature of witness’ relationship with and loyalty to party;
(2) degree of control which party has vested in witness in regard to key facts and subject
matter of litigation;
(3) whether witness is pragmatically noncaptioned party in interest and whether
assertion of privilege advances interests of witness and party in outcome of litigation; and
(4) whether witness was key figure in litigation and played controlling role in respect to
its underlying aspects.
Id. at 124-25. Ms. Giuffre will be able to establish that all these factors tip decisively in favor of
allowing an adverse inference. Accordingly, her efforts to depose Epstein, Marcinkova, and
Kellen seek important information that will be admissible at trial.
III.

MS. GIUFFRE’S REQUEST IS TIMELY.
Defendant also argues that this motion is somehow “premature.” Defendant’s Resp. at

2-3. Clearly, if Ms. Giuffre had waited to file her motion until later, Defendant would have
argued until the matter came too late. The motion is proper at this time because, as of the date of
this filing, fact discovery closes in 17 days (although Ms. Giuffre has recently filed a motion for
a 30-day extension of the deadline). In order to give the Court the opportunity to rule as far in
advance as possible – thereby permitting counsel for both side to schedule the remaining
depositions – Ms. Giuffre brings the motion now. She also requires a ruling in advance so that
she can make final plans about how many depositions she has available and thus which
depositions she should prioritize.

10
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Defendant tries to find support for her prematurity argument in Gen. Elec. Co. v. Indem. Ins.
Co. of N. Am., No. 3:06-CV-232 (CFD), 2006 WL 1525970, at *2 (D. Conn. May 25, 2006).
However, in that case, the Court found a motion for additional depositions to be premature, in
part, because “[d]iscovery has not even commenced” . . . and the moving party “ha[d] not listed
with specificity those individuals it wishes to depose.” Of course, neither of these points applies
in this case at hand: the parties are approaching the close of fact discovery, and Ms. Giuffre has
provided detailed information about each individual she has deposed already and still seeks to
depose.
9
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I HEREBY CERTIFY that on the 14th day of June, 2016, I electronically filed the
foregoing document with the Clerk of Court by using the CM/ECF system. I also certify that the
foregoing document is being served this day on the individuals identified below via transmission
of Notices of Electronic Filing generated by CM/ECF.
Laura A. Menninger, Esq.
Jeffrey Pagliuca, Esq.
HADDON, MORGAN & FOREMAN, P.C.
150 East 10th Avenue
Denver, Colorado 80203
Tel: (303) 831-7364
Fax: (303) 832-2628
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/s/ Sigrid S. McCawley
Sigrid S. McCawley
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UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF NEW YORK
VIRGINIA GIUFFRE,
Plaintiff,
v.
GHISLAINE MAXWELL,
Defendant.

:
:
:
:
:
:
:
:

No. 15-cv-07433-RWS
ECF CASE
ORAL ARGUMENT REQUESTED

NOTICE OF MOTION TO QUASH (OR IN THE ALTERNATIVE
MODIFY) SUBPOENA AND FOR A PROTECTIVE ORDER
PLEASE TAKE NOTICE that upon the accompanying declaration of Gregory L. Poe dated
June 16, 2016, the exhibits attached to the declaration, the accompanying memorandum of law,
and all pleadings and proceedings herein, the undersigned will move this Court, before the
Honorable Robert W. Sweet, United States District Judge for the Southern District of New York,
for an order pursuant to Fed. R. Civ. P. 26 and Fed. R. Civ. P. Rule 45(d)(3) to quash (or in the
alternative modify) a subpoena served by plaintiff Virginia Giuffre on non-party Jeffrey Epstein,
and for a protective order and such other and further relief as the Court may deem just and proper.
PLEASE TAKE FURTHER NOTICE that, pursuant to S.D.N.Y. Local Civil Rule 6.1 and
Rule 6(d) of the Federal Rules of Civil Procedure, opposing papers, if any, and reply papers, if
any, must be served in accordance with the rules, with argument to be heard on July 7, 2016 (the
first Thursday following the completion of briefing) or on a later date convenient for the Court.

Dated: June 16, 2016

Respectfully submitted,

__/s/ Gregory L. Poe___________
Gregory L. Poe (pro hac vice application pending)
Rachel S. Li Wai Suen (RS-1145)
Law Offices of Gregory L. Poe PLLC
The Executive Building
1030 15th Street, N.W., Suite 580 West
Washington, D.C. 20005
(202) 583-2500
gpoe@gpoelaw.com
rliwaisuen@gpoelaw.com
Counsel for Non-Party Jeffrey Epstein
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UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF NEW YORK
VIRGINIA GIUFFRE,
Plaintiff,
v.
GHISLAINE MAXWELL,
Defendant.

:
:
:
:
:
:
:
:

No. 15-cv-07433-RWS

MEMORANDUM OF LAW IN SUPPORT OF MOTION TO QUASH (OR IN
THE ALTERNATIVE MODIFY) SUBPOENA AND FOR A PROTECTIVE ORDER
Pursuant to Fed. R. Civ. P. 26 and 45, Jeffrey Epstein, through counsel, respectfully
submits this memorandum of law in support of his motion to quash (or in the alternative modify)
a subpoena duces tecum served on May 27, 2016 (“Subpoena”) and for a protective order regarding
the Subpoena. The Subpoena is attached to the accompanying Declaration of Gregory L. Poe
(“Poe Decl.”) as Exhibit 1. Mr. Epstein respectfully requests a hearing on this motion.
INTRODUCTION
As Mr. Epstein’s counsel has repeatedly informed counsel for plaintiff, Mr. Epstein will
invoke his Fifth Amendment right to remain silent with respect to the Subpoena. Under the
circumstances of this case, requiring compliance with the Subpoena would be unduly burdensome.
A deposition of Mr. Epstein will not sufficiently advance a litigation purpose because an
inadequate basis exists on which to permit adverse inferences against the party-defendant
(Ghislaine Maxwell) based on Fifth Amendment invocations by a non-party (Mr. Epstein).
Without a sufficient litigation purpose, any cost or inconvenience to Mr. Epstein is unnecessary
and constitutes an undue burden.
If the Court allows the deposition to proceed, Mr. Epstein requests that the Subpoena be
modified to prohibit videography because credibility issues do not exist where a non-party

deponent invokes the Fifth Amendment. In such circumstances, videography (especially in a case
like this one with substantial media exposure) risks only embarrassment without sufficiently
advancing any litigation purpose. That risk exists even where a protective order has been entered,
as in this case (Dkt. 62), and even where designations are made under the protective order, because
the order does not prohibit public disclosure in all circumstances. Id. ¶¶ 3, 11, 14.
BACKGROUND
On May 27, 2016, counsel for Mr. Epstein in Does v. United States, No. 08-CV-80736KAM (S.D. Fla.), Martin Weinberg, accepted service of the Subpoena subject to an agreement
with plaintiff’s counsel that any deposition would occur in the U.S. Virgin Islands and that Mr.
Epstein reserves “all rights to contest the breadth of the subpoena and whether a deposition should
be required at all” in light of the Fifth Amendment invocation that counsel for Mr. Epstein (since
at least March 8, 2016) has represented to plaintiff’s counsel would be made by Mr. Epstein in
connection with the Subpoena. See Poe Decl., Exhibits 2, 6 (email correspondence). On June 9,
2016, undersigned counsel reiterated that position, asserted the Fifth Amendment privilege again,
and stated objections to the Subpoena in a letter to plaintiff’s counsel. See Poe Decl., Exhibit 7
(letter from G. Poe to S. McCawley). On June 12, 2016 (sixteen days after Mr. Weinberg accepted
service), counsel for plaintiff for the first time asked Mr. Epstein’s counsel for available deposition
dates in June. Given the schedules of counsel for the parties and commitments on the part of Mr.
Epstein and his counsel that preexisted June 12, it has not been possible to schedule a date in June
(putting to one side Mr. Epstein’s objections and this motion).
Mr. Weinberg represents Mr. Epstein as an intervenor in Does. In Does, two plaintiffs
(represented by two of the lawyers representing plaintiff in this case – Messrs. Paul Cassell and
Brad Edwards) are challenging under the Crime Victims Rights Act, 18 U.S.C. § 3771 (“CVRA”),
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a non-prosecution agreement between Mr. Epstein and the U.S. Attorney’s Office for the Southern
District of Florida that is almost nine years old. Through counsel, Ms. Giuffre (identified in Does
as Jane Doe No. 3, see Dkt. 23 (Opposition to Motion to Dismiss) at 2 n. 2) sought to join the
action as an additional plaintiff. See Does, No. 08-CV-80736-KAM (S.D. Fla.), at, e.g., Does Dkt.
282 (motion for limited intervention), Does Dkt. 289 (memorandum in opposition). The filings in
Does included “‘lurid details’ concerning [plaintiff’s] supposed sexual abuse by Ms. Maxwell and
other non-parties to th[e] CVRA action, including professor Alan Dershowitz, ‘numerous
American politicians, powerful business executives, foreign presidents, a well-known Prime
Minister, and other world leaders.’” Dkt. 15 (defendant Maxwell’s motion to dismiss) at 4
(citations omitted). Among other things, the Honorable Kenneth A. Marra “denied Plaintiff’s
Joinder Motion, ordered the portions of the Joinder Motion pertaining to non-parties such as Ms.
Maxwell stricken as ‘immaterial and impertinent,’ and restricted the documents mentioning those
‘lurid details’ from public access.” Id. at 4-5 (citations omitted).
Mr. Epstein’s good faith basis to invoke his Fifth Amendment right to remain silent is
patent. Counsel for plaintiffs in Does (who also now represent plaintiff in this action) have made
clear in Does that they seek, as a remedy for the alleged violation of the CVRA, rescission of the
government’s non-prosecution agreement with Mr. Epstein. See Does, No. 08-CV-80736-KAM,
Dkt. 1; see also 950 F. Supp. 2d 1262, 1266-68 (S.D. Fla. 2013). Indeed, we do not understand
plaintiff’s counsel to dispute Mr. Epstein’s good faith basis for invoking his Fifth Amendment
privilege.
On March 8, 2016, counsel for Mr. Epstein informed plaintiff’s counsel that Mr. Epstein
would invoke his Fifth Amendment privilege in connection with any deposition and offered to
provide an affidavit. Poe Decl., Exhibit 2. Nearly a month later, on April 6, counsel for plaintiff
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responded that a videotape deposition would be necessary. Id. On April 11, counsel for Mr.
Epstein offered to accept service on conditions:
[I]if you will agree to schedule the depo[sition] near [Mr. Epstein’s] Virgin
Island[s] residence for a mutually agreeable date in June I can accept service so
long as it is further agreed that the acceptance of service is subject to a reservation
of rights to make any and all objections to the taking/scope of the deposition. Let
me know. Available to discuss[.]”
See Poe Decl., Exhibit 3. Counsel for Mr. Epstein did not receive a response to that April 11 offer.
(Counsel for plaintiff apparently take the position that they “do not have” the April 11 email. Dkt.
163-3 at 17.) On May 25, counsel for plaintiff and Mr. Weinberg communicated further regarding
the deposition issue. Id., Exhibit 4. The same day, while Mr. Weinberg’s email to plaintiff’s
counsel was pending, counsel for plaintiff filed a motion for leave to use substitute service methods
(Dkt. 160). That motion alleged that Mr. Epstein is “evasive.” Dkt. 160 at 1, 3, 4. 8. The agreement
to accept service that Mr. Weinberg offered on April 11 is the same agreement that counsel for
plaintiff accepted on May 26-27. See Poe Decl. Exhibits 2, 6. Plaintiff withdrew the motion for
leave to use substitute service methods on May 27 (Dkt. 175).
Whatever purpose plaintiff may have had for the now-mooted filing as to Mr. Epstein (Dkt.
160), that motion inaccurately tries to tarnish Mr. Epstein as “evasive.” Even now, plaintiff
persists in making those accusations despite Mr. Weinberg’s April 11 email. See, e.g., Plaintiff’s
Reply Brief in Support of Motion to Exceed 10-Deposition Limit (Dkt. 211) at 10 (“It took Ms.
Giuffre’s motion for alternative service (DE 160) to convince Jeffrey Epstein to allow his attorney
to accept service of process.”). In short, Mr. Epstein, through counsel, has been forthright
regarding the Fifth Amendment issues, made appropriate efforts to agree on conditions for
accepting service, and made his objections and reservations of rights known to plaintiff’s counsel
from the outset.
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ARGUMENT
I.

The Subpoena Should Be Quashed Because Requiring Mr. Epstein
to Submit to a Deposition Would Impose an Undue Burden
Under Rule 45, a court must “quash or modify a subpoena that . . . subjects a person to

undue burden.” Fed. R. Civ. P. 45(d)(3)(A)(iv); see, e.g., Usov v. Lazar, No. 13 Civ. 818 (RWS),
2014 WL 4354691, *16 (S.D.N.Y. 2014) (Sweet, J.). The “status of a witness as a non-party to
the underlying litigation entitles [the witness] to consideration regarding expense and
inconvenience.” Id. (citing Kirschner v. Klemons, No. 99–CV–4828, 2005 WL 1214330, *2
(S.D.N.Y. 2005); accord Concord Boat Corp. v. Brunswick Corp., 169 F.R.D. 44, 49 (S.D.N.Y.
1996). See also Watts v. SEC, 482 F.3d 501, 509 (D.C. Cir. 2007) (stating that the “‘undue burden’
standard requires district courts supervising discovery to be generally sensitive to the costs
imposed on third parties.”); Misc. Docket Matter No. 1 v. Misc. Docket No. 2, 197 F.3d 922, 927
(8th Cir. 1999) (“[c]oncern for the burden upon non-parties carries ‘special weight’” (quoting
Cusumano v. Microsoft Corp., 162 F.3d 708, 717 (1st Cir. 1998)); Kim v. Nuvasive, Inc., No.
11cv1370–DMS (NLS), 2011 WL 3844106 (S.D. Cal. 2011) (“[n]on-parties deserve extra
protection from the courts”) (citing High Tech Med. Instrumentation, Inc. v. New Image Indus.,
Inc., 161 F.R.D. 86, 88 (N.D. Cal. 1995)). Courts “engage in a balancing test to determine whether
undue burden exists.” Usov, 2014 WL 4354691, *16 (citing Aristocrat Leisure Ltd. v. Deutsche
Bank Trust Co. Americas, 262 F.R.D. 293, 299–300 (S.D.N.Y. 2009) (in turn citing 9A Charles
A. Wright & Arthur R. Miller, Federal Practice and Procedure § 2463.1 (3d ed. 2008)).
Similarly, although it is not common to bar a deposition from occurring, see, e.g., Naftchi
v. New York University Medical Center, 172 F.R.D. 130, 132 (S.D.N.Y. 1997), a court has latitude
under Fed. R. Civ. P. 26(c)(1) to issue an order “to protect a party or person from annoyance,
embarrassment, oppression, or undue burden or expense and may “prescribe[] a discovery method
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other than the one selected by the party seeking discovery.” Even among parties, the Court has
discretion to impose discovery limitations where the “burden or expense of the proposed discovery
outweighs its likely benefit, considering the needs of the case, the parties’ resources, the
importance of the issues at stake in the action, and the importance of the discovery in resolving the
issues.” Atkinson v. Goord, No. 01 CIV. 0761 (LAK/HBP), 2009 WL 890682 *1 (S.D.N.Y. 2009);
see Fed. R. Civ. P. 26(b)(1). For the reasons discussed above, those concerns are heightened with
respect to a non-party under Rule 45.
In this case, where it is clear that Mr. Epstein will invoke his Fifth Amendment privilege
in connection with the Subpoena, and where the Court need not look beyond the position taken by
plaintiff’s counsel in Does to identify Mr. Epstein’s good faith basis for the invocation, the
plaintiff’s apparent litigation purpose for subjecting Mr. Epstein to a deposition is to argue that a
jury may draw an adverse inference against the defendant (Ms. Maxwell) based on invocations of
the Fifth Amendment by a non-party (Mr. Epstein). Achieving that purpose, however, would
require plaintiff to overcome the obstacle presented by Libutti v. United States, 107 F.3d 110 (2d
Cir. 1997) (setting forth standards for when an adverse inference may be drawn against a party
based on the invocation of the Fifth Amendment by a non-party). If no adverse inference is
permissible based on Mr. Epstein’s Fifth Amendment invocation, then Mr. Epstein’s deposition
would not advance the litigation interests of either party and would serve no litigation purpose but
would require Mr. Epstein to bear the unnecessary cost and inconvenience of a deposition – in
other words, an undue burden that Rule 45 prohibits.
In Libutti, the Court of Appeals held that one party to litigation may not categorically be
excluded from having an adverse inference drawn against another party based on the invocation
of the Fifth Amendment by a non-party. Id. at 123. The Court held that “a number of non-
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exclusive factors” should “guide the trial court in making these determinations” including (1) the
nature of the relevant relationships; (2) the degree of control of the party over the non-party
witness; (3) “whether the assertion of the privilege advances the interests of both the non-party
witness and the affected party in the outcome of the litigation;” (4) “[w]hether the non-party
witness was a key figure in the litigation and played a controlling role in respect to any of its
underlying aspects[];” and (5) “other circumstances unique to a particular case.” Id. at 123-24.
“[T]he overarching concern,” the Court stated, “is fundamentally whether the adverse inference is
trustworthy under all of the circumstances and will advance the search for the truth.” Id. at 124.
The Libutti standards do not support plaintiff’s position here. The Complaint itself, even
if taken as true, does not allege a relationship in which Ms. Maxwell exercised control over Mr.
Epstein or vice versa. Nor has plaintiff explained how Mr. Epstein’s assertion of his Fifth
Amendment privilege will advance Ms. Maxwell’s interests in the outcome of this defamation
action. In another vein, plaintiff has asserted repeatedly in pleadings that Ms. Maxwell and Mr.
Epstein have a common interest agreement. See, e.g., Dkt. 172 at 14. But whatever import plaintiff
may intend that assertion to have, it does not bear on the adverse inference analysis, which
concerns the substance of the relationship – as Libutti itself shows. See, e.g., 107 F.3d at 123-24;
see also, e.g., Omni Food Sales v. Boan, No. 06 Civ. 119 (PAC), 2007 WL 2435163, *4 (S.D.N.Y.
2007) (“Even if [an alleged joint] defense agreement existed, however, it would prove only a
litigation alliance; it alone would not create privity.”) Accordingly, Mr. Epstein’s motions to quash
and for a protective order should be granted.
II.

If Mr. Epstein is Required to Submit to a Deposition, Recording by Videography
Should Not Be Permitted
If Mr. Epstein is required to submit to a deposition, the subpoena should be modified to

prohibit videography. Trial preparation is the only proper purpose for which a videotape recording
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may be used. See, e.g., Joy v. North, 692 F.2d 880, 893 (2d Cir. 1982) (“Discovery involves the
use of compulsory process to facilitate orderly preparation for trial, not to educate or titillate the
public.”); see also Stern v. Cosby, 529 F. Supp. 2d 417, 422-23 (S.D.N.Y. 2007) (“Videotaped
depositions are permitted to facilitate the presentation of evidence to juries; they are not intended
to provide a vehicle for generating content for broadcast and other media.”) (internal quotations
omitted). The point of a videotape deposition is to record the demeanor of a deponent to assist the
trier of fact in making credibility determinations regarding the witness. See, e.g., Government of
Virgin Islands v. Riley, 754 F. Supp. 61, 65 (D.V.I. 1991) (allowing use of videotape deposition at
trial because it allowed jury to observe the witness’s demeanor and evaluate credibility). Where,
as here, a non-party deponent will invoke his Fifth Amendment privilege, the foundation for
videography erodes.
At the same time, a videotape recording creates a serious risk to a non-party deponent who
invokes the Fifth Amendment. As one district court stated:
The video of a person repeatedly invoking the Fifth Amendment in response to a
series of questions is indeed striking, which is why it makes such a good ‘soundbite’
If the Special Prosecutor’s investigation results in criminal charges against the
Movants, the prosecutor would be forbidden from even alluding to the fact that the
defendant declined to testify. But if the deposition video is broadcast on the local
news, a large segment of the potential jury pool will have been exposed to the
memorable image of the defendant doing just that.
Hobley v. Burge, 225 F.R.D. 221, 226 (N.D. Ill. 2004) (granting nonparty deponents’ motion for
entry of a protective order barring dissemination of deposition videotapes and transcripts); see also
Felling v. Knight, No. IP 01-0571-C-T/K, 2001 WL 1782360, *3 (S.D. Ind. 2001) (“[V]ideotapes
are subject to a higher degree of potential abuse than transcripts. They can be cut and spliced and
used as sound-bites on the evening news.”).
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Although the Court’s protective order lessens the risk of misuse and public disclosure, the
order does not eliminate the risk. The order itself limits the scope of confidential information (Dkt.
62, ¶ 3), allows parties to object to confidentiality designations (id. ¶ 11), and does not
categorically bar public disclosure (id. ¶ 14). The incendiary media exposure that resulted from
filings in Does itself illustrates the severe risks at issue in this case. Precluding videography
altogether is the only way to eliminate the potential harm and unfair prejudice to Mr. Epstein that
we have identified.
CONCLUSION
For the reasons stated above, and for any other reason that the Court may deem just and
proper, Jeffrey Epstein respectfully requests that the Court quash the subpoena as unduly
burdensome and enter a protective order as requested herein. If the Court does not grant that
requested relief, Mr. Epstein respectfully requests that the Court prohibit videography as a means
of recording. Mr. Epstein requests a hearing on this motion.
Respectfully submitted,

/s/ Gregory L. Poe
Gregory L. Poe (pro hac vice application pending)
Rachel S. Li Wai Suen (RS-1145)
Law Offices of Gregory L. Poe PLLC
The Executive Building
1030 15th Street, N.W., Suite 580 West
Washington, D.C. 20005
(202) 583-2500
gpoe@gpoelaw.com
rliwaisuen@gpoelaw.com
Counsel for Non-Party Jeffrey Epstein

9

CERTIFICATE OF SERVICE
I hereby certify that, on this 16th day of June, 2016, I caused a true and correct copy of
Jeffrey Epstein’s Memorandum in Support of Motion to Quash (or in the Alternative Modify)
Subpoena and for a Protective Order to be served via the Court’s CM/ECF system on the following:

Sigrid S. McCawley
Meridith Schultz
BOIES, SCHILLER & FLEXNER, LLP
401 East Las Olas Boulevard, Ste. 1200
Ft. Lauderdale, FL 33301
smccawley@bsfllp.com
mschultz@bsfllp.com
Paul G. Cassell
383 S. University Street
Salt Lake City, UT 84112
cassellp@law.utah.edu
Bradley J. Edwards
FARMER, JAFFE, WEISSING, EDWARDS,
FISTOS & LEHRMAN, P.L.
425 North Andrews Ave., Ste. 2
Ft. Lauderdale, FL 33301
brad@pathtojustice.com
Laura A. Menninger
Jeffrey S. Pagliuca
HADDON, MORGAN AND FOREMAN, P.C.
150 East 10th Avenue Denver, CO 80203
Phone: 303.831.7364
Fax:
303.832.2628
lmenninger@hmflaw.com

/s/ Rachel S. Li Wai Suen
Rachel S. Li Wai Suen
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UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF NEW YORK
VIRGINIA GIUFFRE,
Plaintiff,
v.
GHISLAINE MAXWELL,
Defendant.

:
:
:
:
:
:
:
:

No.15-cv-07433-RWS

DECLARATION OF GREGORY L. POE IN
SUPPORT OF MOTION TO QUASH (OR IN THE
ALTERNATIVE MODIFY) SUBPOENA AND FOR A PROTECTIVE ORDER
I, Gregory L. Poe, hereby declare as follows:
1.

I am the sole member of the Law Offices of Gregory L. Poe PLLC in Washington,

D.C. I represent non-party Jeffrey Epstein with respect to a Fed. R. Civ. P. 45 subpoena in the
above-referenced matter.
2.

I am admitted to practice in the District of Columbia. My D.C. Bar number is

426020. I am a member in good standing of the D.C. Bar. My application to appear pro hac vice
in the above-referenced matter is pending.
3.

I respectfully submit this declaration pursuant to 28 U.S.C. § 1746 in support of

Mr. Epstein’s motion to quash (or in the alternative modify) the subpoena and for a protective
order.
4.

Attached hereto as Exhibit 1 is a true and correct copy of a subpoena that Martin

Weinberg, who represents Mr. Epstein as a limited intervenor in Does v. United States, No. 08CV-80736-KAM (S.D. Fla.), has informed me he received from counsel for plaintiff in the abovereferenced matter.

1

5.

Attached hereto as Exhibit 2 are true and correct copies of email communications

from March 7, 2016 to April 7, 2016 that Mr. Weinberg informed me he had with counsel for
plaintiff.
6.

Attached hereto as Exhibit 3 is a true and correct copy of an email that Mr.

Weinberg informed me he sent to counsel for plaintiff on April 11, 2016.
7.

Attached hereto as Exhibit 4 are true and correct copies of email communications

that Mr. Weinberg informed me he sent to counsel for plaintiff on April 11, 2016, and May 25,
2016.
8.

Attached hereto as Exhibit 5 are true and correct copies of email communications

that Mr. Weinberg informed me he had with counsel for plaintiff on May 26, 2016.
9.

Attached hereto as Exhibit 6 are true and correct copies of email communications

that Mr. Weinberg informed me he had with counsel for plaintiff on May 26, 2016.
10.

Attached hereto as Exhibit 7 is a true and correct copy of a letter that I sent to

counsel for plaintiff on June 9, 2016.
I declare under penalty of perjury on this 16th day of June 2016 that the foregoing is true
and correct.

/s/ Gregory L. Poe
Gregory L. Poe
Counsel for Non-Party Jeffrey Epstein
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CERTIFICATE OF SERVICE
I hereby certify that, on this 16th day of June, 2016, I caused a true and correct copy of the
foregoing Declaration of Gregory L. Poe in Support of Jeffrey Epstein’s Motion to Quash (or in
the Alternative Modify) Subpoena and for a Protective Order to be served via the Court’s CM/ECF
system on the following:
Sigrid S. McCawley
Meridith Schultz
BOIES, SCHILLER & FLEXNER, LLP
401 East Las Olas Boulevard, Ste. 1200
Ft. Lauderdale, FL 33301
smccawley@bsfllp.com
mschultz@bsfllp.com
Paul G. Cassell
383 S. University Street
Salt Lake City, UT 84112
cassellp@law.utah.edu
Bradley J. Edwards
FARMER, JAFFE, WEISSING, EDWARDS,
FISTOS & LEHRMAN, P.L.
425 North Andrews Ave., Ste. 2
Ft. Lauderdale, FL 33301
brad@pathtojustice.com
Laura A. Menninger
Jeffrey S. Pagliuca
HADDON, MORGAN AND FOREMAN, P.C.
150 East 10th Avenue Denver, CO 80203
Phone: 303.831.7364
Fax:
303.832.2628
lmenninger@hmflaw.com

/s/ Rachel S. Li Wai Suen
Rachel S. Li Wai Suen

3

Case 1:15-cv-07433-RWS Document 223-1 Filed 06/16/16 Page 1 of 14

EXHIBIT 1

Case 1:15-cv-07433-RWS Document 223-1 Filed 06/16/16 Page 2 of 14
Case 1:15-cv-07433-RWS Document 161-1 Filed 05/25/16 Page 2 of 40

;\0 88/\ (Rev. 12/13) Subpoena to TestifY al a Deposition ill

u Civil Action

UNITED STATES DlSTRICT COURT
fo!' the
Southern District of New York
.. . __.... _._yirgi,~i" L. Giuffre:

)
)

PlainlUT

v.

)

Ghislaine Maxwell

)

DefendaJ1t

)

Civil Action No.

15-CV-07433-RWS

)

SVBPOENA TO TESTIFY AT A BCPOS1TiON TN A CIVIL ACTWN
To:

JEFFRE:"Y EPSTEIN
-<-

(\'(Wk

(,<

rfl'O'1

.---_.

h: lI'/;'Jl;; tfu"

fi

Testimony VOl) ARE COM3·1ANDED to appeal' at the time, date, and place set fClIih below to testify at a
deposition to be taken in this civil action. If you are an organization, you must designate one or more orJicers. directors,
or managing agents, OJ' designate other persons who consent to testify on your behalf about the following matters, or
those set 101t11 in an attachment:

,PhIC(;:

BOiGs,

SCflITfer&fiexilerTLP,57'5Cexrr:;gtorl

1~'J(Jn1l8,

...... / . .

N(x/ YorK, NY 10022; 954-356-00'1 '1

"nu,1 1~:::,."""'"
;111"

,.'

D~t<.,

:

··.. ·1

06/1'1/2016 at 9:00 a.m.

----'--

You, or YOllr representatives, must also bring with YOLl to the deposition the following documents,
electronically stored information, or objectS, and mu~l pCn11it inspection, copying, testing, or sampling ofthe
llwteriui; PLEASE SEE ATIACHED EXHIBIT A

The Collowing provisions of Fed. R. Civ. P. 45 are attached - Rule 45(c), relating to the place of compliance;
Rule ·j5(d), relating to your protection as a person subject to a subpoena; and Rul<> 45(0) and (g), relating to your duty to
respond to this subpoena and the potential consequences of not doing so.
Date:

05/13/20111
CLERK OF COURT

OR
Signature of Clel'k or Dep/ity CIeri;

The name, address, e·m~lil :1,ka'0ss, and tdcpbone nun.!)(:r of' lile atlorn>?! repr~~sta1ting (nmllc
....yi.r9inia Giuffre. .._
__ . _..... ~ _. _. _.......__ . __ ..
..........__ ..........
.. .........____ .
, who j~;SH<C.S or rcque:;ts this subpoena, are:
Sigrid S. McCawley, BSF, LLP, 401 E. Las Olas Blvd" #1200, Ft. Lauderdale, FL, 33301; 954-356-001'1;

Notice to the persoll who issues or \'C(juests this subpoena
If this subpoena commands the production of docllments, elec.tronically stored infol1l13tion, 01' tangible things, a notice
and a copy of the suhpoena rt11lst be served on e"ch pm"!)' in this case before it is served 011 the penon to whom it is
directed. Fed. R. Civ. P. 45(a)(4).
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Civil Action No. 15·CV·07433·RVVS

PROOF OF SERViCE
(This see/ion should Iwt hI! flied with the COllrlunless required by Fed. R, Civ. P. 45.)

I received this subpoen<l for (name o!indil'idua! alld tit/e,

({emy)

on (do/c)

o

I served the subpoena by delivering a copy 10 the named individual as follows;

on

o

; or

(dale)

I returned the subpoena unexecuted because:

TJnless th~ subpo<.ma was issued on behalf oflhe Urliled States, or one uf its officers or agents, I have also
tendered to the witness the fees for one day's attendance, and the mileage allowed by law, in the amount of

S
My fees arc $

I declare under penalty

for travel and S

ofpel~ury

for services, for

II

total ofS

that this information is true.

Date:

Printed flame (lnd title

Serve)' 's address

Additional information regarding a11empted service, etc ..

0.00
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Federal Rule of Civil ProcedUl'e 45 (c), (d), (e), and (g) (Effective 1211113)
(,.)

PhH~r

of Compliance.

(I) For (/ Trilll, Hearillg, or Depositioll. A subpoena may coml11and a
pcrwll lO attend a IriHI, hearing, or deposition only a~ follows:
(A) within 100 mil~s of where the person resides. is "mp1ovcd, or
regularly tTaMacts hl1sine~s in person; or
•
(8) withinlhe Slale where the perSOll resides, is employed. or regularly
transacts business in person, if the person
(i) is a party or a p~rty's officer; or
(ii) is commanded 10 attend a trial and wlIuld llot incur substantial
expense.

(2) For Other Discovery. A subpoena may command:
(A) production of documents, electronically stored inlomlatiol1. or
tangible things at a place within 100 miles ofwllcrc the person resides, is
cmployed. or regularly tnillsacts business in ]Jorson: and
(E) inspection ofprcmises at the premises to be ins[l('cle.d.
(d) I'l'Otccting

3

Person i;ubjcct to a Subpoena; Enforcement.

(I) A ,'oidiJlg Ulldlll': Burdell (lr E.'pellse,. SrmNiolJS. A party Ilr Rtlomey
responsible for issuing and serving a subpoena must takc reasonable steps
avoid imposing undue burden or expense on a person subject (0 the
subpoena. The oourt tor the district where compliance is required must
cnu)rcC Ihis duty and impose an appropriate sonctioll-which may include
lo~t c~rllil1gs and reasonable atloTl1~Y's tees--{)n a party or altorney who
fails 10 comply.
to

(2) C(lmmalld to Produce Mllter/Ills or Permit IJlspectloll.
(A) Appearallce Not Required. A person commanded (0 produce

documents, electronically stored information. or tangible thing;;, Of to
pemlit th~ inspection of premises, need not appear in person al the place of
production or inspection unless also comJ11floded to appear tor a deposition,
heuring, or trial.
(B) Objectiolls. A persoll communued to produce documenls or tangible
lhings Of to permit inspection may serve on the party or attorney designated
in the subpoena a written objection to inspecting, copying, testing, or
sHmpl i ng any or 1111 oJ'the maleria!s or to inspecti ng the prem ises-or to
produdng electronically slured information in the form or forms requesled.
The objection must be served before the earlier oftllc time specified (or
compliance or 14 days after the suilpoena is served. Ifan objection is made.
the following rules apply:
(i) At ony time, on notice tQ the commanded perRon, the .~crviog party
rtllly I11lJve the court for rhc di.,triclll'hcre eolnplinoce is reqnired lor un
order compelling production or i[1sp~clion.
(iI) These aul, may be reqllired only as directed in the order, und lhe
order mllst protect a person who is neither II pHny nor a party'~ "metr tiol!)
signiflcant expen,~ r"~ulting from ~ompliallce.
(3) Quashing ()f Modifyi1lg (t Subpoenil,

(A) When Required 011 timely motion, the court for the district where
compliance is reqnired must quash or lllodi1)' a subpoena that:
(i) fails to allow a reasonable time to comply;
(iI) requires a person to comply beyond the geographical limits

specified in Rule 45(c);
(iii) requires disclosure of privileged or other protected matter, if no
exception or waiver applies; or
(i 1') su~iects a person (0 undtw burden.
(U) When Permitlei!. To protect a person subject to or affected by u
subpoena. the court tor the district where compliance is re4uircu lIlay, on
l1lotion, quash or mOdify Ihe subpoena ifit r,~qllir¢s:

(i) disclosing a trade secret or other confidential research, development,
or commercial intormation; or
(ii) disclosing 31lunretained cxpen's opinion or information that does
nOI describe specific occurrences in dispute and resulls ['rom the expel1's
study that wns not requested by a party.
(C) Specifying Conditions as em Altematlve. [n the circumstances
described in Rlile 4S(d)(3)(H), the court may, instead of quashing or
modifying a subpoena. order appearance or production under speciticd
conditions if the serving party:
(i) shows a snbslantiulneed for the testimony or material that cannot be
otherwise Illet withom undue hardship; Dnd
(ii) ensures r/tatthc subpoenaed person will be reasonably compensated.
(e) Duties tn Responding to ~ Subpoena,
(1) Ptodllcing f)oculIlellts or Electrolliclilly Stored Illjormat/oll. These
procedures apply to producing docliments or electronioally stored
information:
(A) DoclIlI1ellls. A person responding to a subpoena to produce documents
must produce them as tllCY are kept in lh~ ordinary COUTse of business or
11111St organize and lahel them to correspond to the categories in the demand.
(S) FOl'mjor ProdUCing El~(:lronit;(/l/yS!ol'ed information Not Specified
If a subpoena does nol specify a fom) for producing electronically stored
informalion, the person responding must produce it in a form or forms in
which it is ordinarily mainlained or in u reasonably usable form or forms.
(e) Electronically Stored hl/omlOti{JII Produced in Only One Form. The
person responding need not produce Ih~ same ele~lnmi~ally stored
information in more than one form.
(D) Inaccessible Electrol1ical~y Stored 1I1jormOli(l/I. The person
responding need not provide discovery of electronically stored information
Irom SOllrces thnt the person identifies as not reasonably accessible because
of undue burden or cost. On motion to compel discovery OJ for a protective
order, the person responding mllst show that thc information is not
reasonably accessible bccause of undue burden 01' cost. Htha! showing is
made, the court may nonelheless order discovcry from such sources if Ihe
requesting party shows good cause, considering the limitations of Rule
26(b)(2)(C). The t'.ourt may speoify conditions fbr the discovery.

(2) Claimlllg PrMfege or Protectioll.
(A) Informalion WilMeld. A person withholding subpoenaed inforrnu(ion
undor n claim thal it is privileged or subject to protection as triul.p,eparatioll

material muse
(I) expressly mak~ the claim; and
(ill describe the mnurc oflhc withheld documents. communications, or
langible 1I1ings in a munner that .• withollt revcaling information ilself
privileged or protected, will enable the parties to assess ille claim.
(U) Information Produced. If information produced in response to a
subpoena is sUbjecl to a claim of privilege Or of protection ns
trial-preparation material. the person making the claim may notify any parlY
that received the iJifonnation ortlle claim and the basis tor it. After being
notified, it party must promptly return, setjueswr, or destroy the specified
infoImation and uny cl)pie,~ illtus; must no( lise or disclose the infollnution
until the claim is re.solved; Inllst take reasonable steps to retrieve the
infonllulioTJ if the paJty disclosed it before being notified; and may promptly
present the information under sefll to the COlll·t for the district where
compliance is required for a determination ofthc claim. The person who
produced the infonnalioll J11llst preserve (hc information unlil the claim is
resolved.
(g) Contemllt.
The court for the district wllere enmpliance is required-and also, after 11
Illotion is transferred, the issuing court-may hold in contempt u persoll
who, having been served, fails without udequllte excuse to obey the
subpoena or 1m order reluted to it.

For ac<'css IQ subpoena malerials, sec Fed. R. Civ. P. 45(a) Committee Nl\le (20) 3).
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Wherever they hereail:er appear the following words and phrases have the following
meanings:
1.

"Agent" shall mean any agent, employee, ofticer, director, attomey, independent

contractor or any other person acting, or purporting to act, at {he discretion of or on behalf of
another.
2.

"Correspondence" 01' "communlcation" shall mean all written or verbal

communications, by any and all methods, including without limitation, letters, memoranda,
and/or electronic mail, by which information, in whatever form, is ston;:d, transmitted or
received; and, includes every manner 01' means of disclosure, transfer or exchange, and every
disclosure, transfer or exchange of inJormatioll whether orally or by Document or othenvise,
taee-to-tace, by telephone, lelecopies, c-mail, text, modem transmission, computer generated
message, mail, personal delivery or otherwise.
3.

"Plaintiff" in the above captioned action shall mean the plaintiff Virginia Giuffre

formerly known as Virginia Roberts.

4.

"Defendant" in the above captioned action shall mean the defendant Ghislaine

Maxwell and her employees, representatives or agents.
5,

"Document" shall mean all written and graphic matter, however produced

01'

reproduced, and each and every thing from which information can be processed, transcribed,
transmitted, restored, recorded, 01' memorialized in any 'Nay, by any means, regardle.ss of
technology or form. It inc.ludes, without limitation, correspondence, memoranda, notes,
notations, diaries, papers, books, accounts, newspaper and magazine articles, advertisements,
photographs, videos, notebooks, ledgers, letters, telegrams, cables, telex messages, facsimiles,

2
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contracts, offers, agreements, reports, objects, tangible things, work papers, transcripts, minutes,
reports and recordings ofteJcphone or other conversations or communic.ations, or of interviews
or conferences,

01'

of other meetings, occurrences or transactions, affidavits, statements,

sllmmaries, opinions, tests, experiments, analysis, evaluations, journals, balance sheets, income
statements, statistical records, desk calendars, appointment books, lists, tabulations, sound
recordings, data processing input or output, microfilms, checks, statements, receipts, summaries,
computer printouts, computer programs, text messages, e-maiIs, information kept in computer
hard drives, other computer drivcs of any kind, computer tape back-up, CD-ROM, other
computer disks of any kind, teletypes, teJecopics, invoices, worksheets, printed matter of every
kind and dcsniption, graphic and oral records and representations of any kind, and electronic
"writings" and "recordings" as set (()fth in the Federal Rules of Evidence, including but not
limited to, originals or copies where originals are not aV<1i1able. Any Document with any marks
s11ch as initials, comments or notations of any kind of not deemed to be identical with one
wilhout such marks and is produced as a separate Document. Where there is any question about
whether a tangible item otherwise described ill these requests falls within the definition of
"Document" slIch tangible item shall be produced.
6.

"Employee" includes a past or present officer, director, agent or servant, including

any attorney (associate or palinel') or paralegal.
7.

"Including" means including without limitation.

g.

"Jeffrey Epstein" includes Jeffrey Epstein and any entities owned or coniTolled by

Jeffrey Epstein, any employee, agent, attorney, consultant, or representative of Jeffrey Epstein.

3
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9.

"GbisJaine Maxwell" includes Ghislaine Maxwell and any entities owned or

controlled by Ghislaine Maxwell, any employee, agent, attorney, consultant, or representative of
Ghislaine Maxwell.
10.

"Person(s)" includes natural perSOIlS, proprietorships, governmental agencies,

corporations, pmtncrships, trusts, joint ventures, groups, associations, organizations or any other
Jegal or business entity,

II.

"You" or "Your" hereinafter l11eans Jeffj-ey Epstein and any employee, agent,

attorney, consultant, related entities or other representative oncffi"cy Epstein.
[)S'fH U(llQl"JS
Production of Documents and items requested herein shall be made at the offices of
Boies Schiller & Flexner, LLP, 401 East Las 01as Boulevard, Suite 1200, Fort Lauderdale,
Florida 33301, no later than five (5) cJnys before the date noticed for Your deposition, or, jf an
alternate date is agreed upon, no later than five (5) days before the agreed-upon date.
2.

Unless indicated otherwise, the Relevant Period for this Request is from 1999 to the

present. A Document should be considered to be within thc relevant time frame ifit refers or
relates

(0

communications, meetings or other events or DoclIments that occurred or were created

\vithill that time frame, regardless of the date of creation of the responsive Document.
3.

This Requcst calls for the production of alll'esponsive Documents in Your

possession. custody or control without regard to the physical location of such Documents.
4.

Ir any Document requested was in Your possession or control, but is no longer in its

possession or control, sta.te whnt disposition was made of said Document, the reason for sllch
disposition, and the date of such disposition.

4

Case 1:15-cv-07433-RWS Document 223-1 Filed 06/16/16 Page 8 of 14
Case 1:15-cv-07433-RWS Document 161-1 Filed 05/25116 Page 8 of 40

Jeffrey Epstein

5.

For the purposes of reading, interpreting, or construing the scope of these requests,

the terms llsed shall be given their most expansive and inclusive interpretation. This includes,
without limitation tbe toll owing:
a)

Wherever appropriate herein, the singular form of a word shall be
interpreted as plural and vice versa.

b)

"And" as well as "or" shall be construed either disjunctively or
as necessary to bring within the scope hereof any
information (as defmed herein) which might otherwise be construed to be
outside the scope of this discovery request.
cOl~unc.1ively

6.

c)

"Any" shall be understood to include and encompass "all" and vice versa.

d)

Wherever appropriate herein, the masculine form of a word shall be
interpreted as feminine and vice versa.

e)

"Including" shall mean "including without limitation."

JfYou are unable to answer or respond fully to any Document request, answer or

respond to the extent possible and specify the reasons for Your inability to answer or respond in
full. Ifthc recipient has no Documents responsive to a paJiicular Request, the recipient shall so
state.
7.

Unless instructed otherwise, each Request shall be construed independently and not

by reference to any other Request for the purpose of limitation.

8.

The \vords "relate," "relating," "relates," or any other derivative thereot~ as used

herein includes concerning, referring to, responding to, relating to, pertaining to, connected with,
comprising, memorializing, evidencing, commenting on, regarding, discussing, showing,
describing, rcf1ectlng, analyzing or constituting.
9. "Identify" means, with respectto [\ny "person," or any reference to the "identity" of
any "person," to provide the name, home address, telephone number, business name, business
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EXHmIT-A
address, business telephone number, e-mail address, and a description of each such person's
c.onnection \vitb the events in question.
10. "Identify" means, with I'espect to any "Document," 01' any reference to stating the
"identification" of any "Document," provide 1he title and date of each slIch Document, the name
and address of the parly Ot parties responsihle for the preparation of each such Document, the
name and address of the party who requested or required the preparation and on whose behalfit
was prepared, the name and address 0 f the recipient or recipients to each such Document and the
present location of any and all copies of each such Document, and the names and addresses of all
persons who have custody or control of each such Doeument or copies thereof.
11. In producing Documents, if the original of any Document cannot be located, a copy
shall be produced in lieu thereot: and shall be legihle and bound or stapled in the same manner as
the original.
12. Any copy of a Document that is not identical shall be considered a separate
Document.
13. Ifany requested Document cannot be produced in fulJ, produce the Document to the
extent possible, spccifYing e,ach reason for Your inability to produce the remainder of the
Document stating whatever information, knowledge

01'

belief which You have concerning the

portion not produced.
14. If any Document requested was at anyone time in existence but are no longer in
existence, then so state, specif)ring for each Document (a) tbe type of Document; (b) the types of
information contained thereon; (c) the dale upon which it ceased to exist; (d) the circumstances
under which it ceased to exist; (e) the identity of all persall having knowledge ofthe

6
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circumstances under which it c.cascd to exist; and (t) the identity of all persons having
knowledge or who had knmvlcdge onhe contents thereof and each individual's address.
15. All Documents shall be produced in the same order as they are kept or maintained by
YOll in the ordinary course of business.
16. You are requested to produce all drafts and notes . whether typed, handwritten or
otherwise, made or prepared in connection with the requested Documents, whether or not lIsed,
] 7. Documents attac.hed to each other shall not be separated.
18. Documents :;hall be produced in such fashion as to identify the department, branch or
office in whose possession they were located and, where applicable, the natural person in whose
possession they

wen~

found, and business address of each Document's custodian(s).

19. If any Documenl responsive to the request is withheld, in all or part, based upon any
claim of privilege or protection, whether based on statute or otherwise, state separately for each
Document, in addition to any other information requested: (a) the specific request which calls for
the production; (b) the nature of the privilege claimed; (e) its date; (d) the name and address of

each author; (c) the namc and addrcss of each of the addresses and/or individual to whom the
Document vvas distributed, if any; (f) the title

(01'

position) of its author; (g) type oftangible

object, e.g., Jetter, memorandum, telegram, chart, report, recording, disk, etc.; (h) its title and
subject matter (without revealing the information as to .vhich the privilege is claimed); (i) with
sufficient specificity to permit the Court to make fllll determination as to whether the claim of
privilege is valid, each and every fact or basis on which You claim such privilege; and (j)
whether the Document contained an attachment and to the extent You are claiming a privilege as
to the attachment, a separate log entry addressing that privilege claim.

7
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20. If any Document requested herein is withheld, in all or part, based on a claim that
slIch Do(.:ument constitutes attorney work product, provide all of the information described in

Instruction No. 19 and also identity the litigation ill connection with \vhich the Document and the
information it contains \vas obtained and/or prepared.

21. Plaintiff does not seek and does not require the production of multiple copies of
identical Documents.
22. This Request is deemed to be continuing. If, after producing these Documents, You
obtain or become aware 0[' any further infonnation, Documents, things, or information
responsive to this Request, You are required to so stale by supplemc.;nling Your responses and
producing sllch additional Documents to Plaintiff.

8
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1.

All video tapes, audio tapes, photographs, including film negatives or film slides,

CD's, or any other print or electronic media depicting You in the presence of Virginia Roberts
Calk/a Virginia Giuffre) or Ghislaine -Maxwell.
2.

All video

tape~,

audio lapes, photographs, including film negatives or film slides,

CD's, or any other print or electronic media depicting Virginia Roberts.
3.

All video tapes, audio tapes, photographs, including film negatives or film slides,

CD's, or any other print or electronic media depicting (Thislaine Maxwell,
4.

All video tapes, audio tapes, phot-ob'Taphs, including film negatives or film slides,

CD' 5, or any other print or electronic media depicting females under the age of 18 (or purporting

to be under thc age of 18), including pornographic media, whether commercial or amatelll'.
5.

All Documents ot' other media (including photographs) describing or depicting

nude, or pal'lially nude, females in Your possession, including, but not limited to, all Documents
or othcr media describing or depicting how such photographs were displayed in Your variolls
residences.

6.

All Documents ('elating to Virginia Roberts.

7.

All Docllments relating to (jhislaine Maxwell, including all Documents related to

communications with GhisJuine J\/Iaxwell from 1999 - present.
8.

All Documents relating to any members ofGhislaine MaxI-vell's family, including

all Documents related to communications \-vith any members of Ghislainc Maxwell's family
Lhlrl1 1970

9.

present.
All Doc;ulTlcnts related to communications with AIan Dcrshowitz from 1999

prcsent.

9

Case 1:15-cv-07433-RWS Document 223-1 Filed 06/16/16 Page 13 of 14
Case 1:15-cv-07433-RWS Document 161-1 Filed 05/25/16 Page 13 of 40

Jeffrey Epstein

10.

All Documents relating

lO,

and all media depicting, any ofthe following

individuals fj'om 1999 - present: Emmy Taylor, Eva Dubin, Glen Dubin, Alan Dershowitz, Jean
Luc BruneI, Sarah Kellen (a/k/a Sara Kensington and Sarah Vickers), Nadia Marcinko va (alkJa

Nadia Marcinko), Nadia Bjorlin, or any females under the age of 18.

11.

All Documents relating to any agreements (including by not limited to

confidentiality agreements, indemnification agreements, employment agreements, or agreements
to pay legal fees) between You Ghislaine Maxwell, whether such agreements arc written, verbal,
or merely llnderstood among the parties and not otherwise expressed, whether or not such
agreements were ever executed 0)' carried out.
] 2.

All Documents relating to any credit cards paid for by You that were used by

Cihislaine Maxwell (or any related entity) or Virginia Giuffre from 1909 ... present.
13.
1999

present, that show any communications with Ghislaine Maxwell.
14.

1999

All telephone records associated with You, including eell phone records, from

All Documents relating to calendars, schedules or appointments fol' You from

present that relate to visits with, or communications with, Ghislaine Maxwell and females

under the age of 18.
15.

All Documents identi fying any indi viduals who provided You a massage.

16.

All Documents identifying any individuals who You paid for sexual acts, either

with You oj' with other individuals.
17.

All Documents identifying any females recru.ited by Ghislaine Maxwell f01" either

work, sexual acts, or companionship for You.
18.

All Documents relating to any females Ghislaine Maxwell introduced to You.

19.

A 11 Documents relating to any females You paid to perform any kind of service,

10
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Jeffrey Epstein

including but not limited to, work as an assistant, a massage therapist, sex worker, or companion.
20.

AI1 Documents relating to Your traveJ ii'om the period of 1999 - present, when

that travel was either with Ghislainc Maxwell or another female, or to med GhislaineMaxwell

or other females, including but not limited to commercial flights, helicopters, passport records,
records indicating passengers traveling with You, hotel records, and credit card receipts.
21.

All Documents relating to payments You made, whether as cash, stock, real

estate, or in-kind, to Ghislaine Max\vell, or any related cntity to Ghislainc Maxwell, including
the TerraMar Project.

22.

All Documents identifying any individuals to whom Virginia Roberts provided a

nmssage.

11
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From: Sigrid McCawley
Sent: Thursday, April 07, 2016 12:01 PM
To: Martin Weinberg
Subject: RE: Giuffre v. Maxwell
No -I can wait until tomorrow. Thank you for following up.
Sigrid

Sigrid S. McCawley·
Partner
BOIES, SCHILLER & FLEXNER LLP
401 East Las Olas Blvd., Suite 1200
Fort Lauderdale, FL 33301
Phone: 954-356-0011 ext. 4223
Fax: 954-356-0022
http://www.bsfllp.com
From: Martin Weinberg [mailto:owlmgw@att.netj
Sent: Thursday, April 07, 2016 11:42 AM
To: Sigrid McCawley
Cc: Martin Weinberg

Subject: Re: Giuffre v. Maxwell

Sigrid
Do you need an answer today?
I have several time sensitive conflicts and then afternoon court commitments

Sent from my iPhone
1
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On Apr 6, 2016, at 11:46 AM, Sigrid McCawley <Smccawley@BSFLLP.com>
wrote:
That works fine - thank you.

Sigrid S. McCawley
Partner
BOIES, SCHILLER & FLEXNER LLP
401 East Las Olas Blvd., Suite 1200
Fort Lauderdale, FL 33301
Phone: 954-356-0011 ext. 4223
Fax: 954-356-0022
http://www.bsfllp.com

From: MartinWeinberg [mailto:owlmgw@att.net]
Sent: Wednesday, April 06, 2016 11:46 AM

To:

Sigrid McCawley; Martin Weinberg
Subject: Re: Giuffrev. Maxwell

Sigrid, understood. Subject to reserving my rights to make
any, all objections, I will let you know on facilitating service and
discussing time and place no later than midday tomorrow (in
court most of today). Let me know if that works. Marty
Martin G. Weinberg, Esq.
20 Park Plaza
Suite 1000
Boston, MA 02116
(617) 227-3700 - Office
(617) 901-3472 - Cell
==================================This Electronic
Message contains information from the Law Office of Martin G.
Weinberg, P.C., and may be privileged. The information is
intended for the use ofthe addressee only. If you are not the
addressee, please note that any disclosure, copying,
distribution, or use of the contents of this message is
prohibited.

2
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On Wednesday, April 6, 2016 11 :39 AM, Sigrid McCawley
<Smccawley@BSFLLP.com> wrote:

Hello Marty - Per your inquiry below - we are going to need to
take a videotaped deposition of Epstein for use at trial. Kindly
let me know if you are authorized to accept service on his
behalf. We will be glad to coordinate a location and reasonable
date that works for you and your client.
Thank you,
Sigrid
Sigrid S. McCawley
Partner
BOIES, SCHILLER & FLEXNER LLP
401 East Las Olas Blvd., Suite 1200
Fort Lauderdale, FL 33301
Phone: 954-356-0011 ext. 4223
Fax: 954-356-0022
http://www.bsfllp.com/
From: Sigrid McCawley
Sent: Tuesday, March 08, 2016 1:13 PM
To: 'Martin Weinberg'
Subject: RE: Giuffre v. Maxwell

Hello Marty - thank you for your call back this afternoon.
understand from our conversation that you have a "preliminary
question" before you can answer whether or not you are
authorized to accept service of a subpoena for Jeffrey
Epstein's testimony in the Maxwell action.
You explained that it would be Epstein's position that he would
be invoking his Fifth Amendment privilege as to all questions
relating to the Maxwell action so your "preliminary question" as
I understand it, is whether the plaintiff would be willing to
accept a form of sworn statement in response to questions
whereby Epstein invokes his Fifth Amendment privilege in lieu
of Epstein having to sit for a formal in-person deposition.
3
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I will endeavor to get you a response shortly. Thank you for
your call.
Sigrid
Sigrid S. McCawley
Partner
BOIES, SCHILLER & FLEXNER LLP
401 East Las Olas Blvd., Suite 1200
Fort Lauderdale, FL 33301
Phone: 954-356-0011 ext. 4223
Fax: 954-356-0022
http://www.bsfllp.com/
From: Sigrid McCawley
Sent: Monday, March 07, 2016 3:21 PM
To: 'Martin Weinberg'
Subject: RE: Giuffre v. Maxwell

That would be fine. Thank you.
Sigrid S. McCawley
Partner
BOIES, SCHILLER & FLEXNER LLP
401 East Las Olas Blvd., Suite 1200
Fort Lauderdale, FL 33301
Phone: 954-356-0011 ext. 4223
Fax: 954-356-0022
http://www.bsfllp.com/
From: Martin Weillberg [maillo:owlmgw@att.netJ
Sent: Monday, March 07, 20162:59 PM
To: Sigrid McCawley
Cc: Martin Weinberg
Subject: Re: Giuffre v. Maxwell

Hi Sigrid
Give me a few days to check. I represent him on certain
matters, not others but will get back to you no later than
4
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thursday on the service issue. Let me know if that works for
you
Thanks
Marty
Sent from my iPhone
On Mar 7,2016, at 2:22 PM, Sigrid McCawley
<Smccawley@BSFLLP.com> wrote:
Hello Marty,
I understand that you are one of the lawyer who
represent Jeffrey Epstein. My firm is representing
Virginia Giuffre in her defamation action against
Ghislaine Maxwell pending in federal court in
New York - case number 15-cv-07433-RWS. ( If I
am incorrect in my understanding that you
represent Jeffrey Epstein kindly let me know.)
We would like to take the deposition of Jeffrey
Epstein and want to confirm whether you will be
willing to, accept service of a subpoena on his
behalf. Kindly let me know and we can discuss a
date for the deposition.
If you have any questions, I can be reached at
(954) 356-0011. I have included a copy of the
complaint for your review.
Thank you,
Sigrid
Sigrid·S. McCawley
Partner
BOieS, SCHILLER & FLEXNER LLP
401 East Las Olas Blvd., Suite 1200
Fort Lauderdale, FL 33301
Phone: 954-356-0011 ext. 4223
5
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Fax: 954-356-0022
http://www.bsfllp.com/

The information contained in this electronic message is confidential information
Intended only for the :Jse of the named recipient(s) and may contain information
that._among other protections, is the subject of attorney-client privilege. attorney
work product or exempt from disclosure under applicable law. If the. reader of
this electronic message is not the named recipient, or the employee or agent
responsible to deliver it to the named recipient, you are hereby notified that.any
dissemination, distnbution, copying or other use of this communication is strictly
prohibited and no privilege is waived. If you have received this communication

in error, please immediately notify the sender by replying to this electronic
message and then deleting this electronic message from your computer. [v.1 J

<2015-09-21 [DE 1] Complaint.pdf>

The infonnation contained in this electronic message is confidential information intended only for the
use of the named recipient(s) and may contain information that. among other protections, is the
subject of attomey~client privilege, attorney work product or exempt from disclosure under applicable
law. If the reader of this electronic message is not the named recipient, or the employee or agent
responsible to deliver it to the named recipient, you are hereby notified that any dissemination,
distribution, copying or other use of this communication is strictly prohibited and no privilege is
waived. Ifyau have received this communication in error, please immediately notify the sender by
replying to this electronic message and then deleting this electronic message from your computer.

[v.1J

The information contained in this electronic message is confidential information intended only for the
use of the named reclpient(s) and may contain information that. among other protections, is the
subject of attorney-client privilege, attomey work product or exempt from disclosure under appli('..able
law. If the reader of this e19ctronic message Is not the named recipient or the employee or agent
responsible to deliver it to the named reclpient, you are hereby notified that any dissemination,
distribution, copying or other use of this communication is strictly prohibited and no privilege is
waived. If you have received this communication In error, please Immediahi!ly notify the sender by
replying to this electronic message and then deleting this electronic message from your computer.

[v.1)

The information contained in this electronic message IS confidential inf-orrnation intended only for the use of the named
re(".ipient(s} and may contain infonnation that. among other protections. is the subject of attomey-client privilege, attorney
work product or exempt from disclosure under applicable law. If the reader of this electroniC message is not the named
recipient, or the employee or -agent responsible to deliver it to the named recipient you are hereby notified that any
dissemination, distribUtion, copying or other use of this communication is strictly prohibited and no privilege is waived. If
you have received this communication in error, please immediately notify the sender by replying' to this electronic message
and then deleting this electronic message from your computer. [v.1]
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-----Original Message----From: Martin Weinberg
Sent Monday, April 11, 2016 8:45 AM
To: Sigrid McCawley
Cc: Martin Weinberg
Subject: Giuffre v maxwell
Sigrid, if you will agree to schedule tbe depo near his Virgin Island residence for a
mutually agreeable date in June I can accept service so long as it is furtber agreed that
tbe acceptance of service is subject to a reservation of rights to make any and all
objections to tbe taking/scope of tbe deposition. Let me know. Available to discuss
at6179013472. Marty
Sent from my iPhone=

1
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-----Original Message----From: Martin G. Weinberg
Sent: Wednesday, May 25, 2016 2:58 PM
To: Smccawley@BSFLLP.com ; owhngw@att.net
Subject: Fw: Giuffre v maxwell
Hi Sigrid. I found the April 11 pre-court morning email, see below. As I
emailed earlier, I will either be able to inform you that I can or instead that I am not
authorized to accept service notlater than 5-31 i.e. the day
after the Memorial Day weekend. Marty

-----Origmal Message---From: Martin Weinberg
Sent: Monday, April 11, 2016 8,45 AM
To: Sigrid McCawley
Cc: Martin Weinberg
Subject: Giuffre v maxwell
Sigrid, if you will agree to schedule the depo near his Virgin Island residence for a
mutually agreeable date in June I can accept service so long as it is further agreed that
the acceptance of service is subject to a reservation of rights to make any and all
objections to the taking! scope of the deposition; Let me know. Available to discuss
at6179013472. Marty
Sent from my jphone=

1
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From: Meredith Schultz

Sent: Thursday, May 26, 20164:25 PM

To: Martin G. Weinberg; Sigrid McCawley
Subject: RE: SERVICE· Epstein Deposition
OK, thanks.

Meredith L. Schultz

BOIES. SCHILLER & FLEXNER LLP
40 I East Las OIas Blvd., Suite 1200
Fort Lauderdale, FL 33301
Phone: 954-356·0011 ext. 4204
Fax: 954-356-0022
http://www.bsfllp.com
From: Martin G. Weinberg [mailto:owlmgw©att.net]

Sent: Thursday, May 26, 2016 4:24 PM

To: Sigrid McCawley; Meredith Schultz; owlmgw@att.net
Subject: Fw: SERVICE· Epstein Deposition
Ms Schultz, just wanting to be sure there are no email issues between Sigrid and
myself. Below is an email sent to Sigrid shortly after noon today.
Martin Weinberg

From: Martin Weinberg
Sent: Thursday, May 26, 2016 12:11 PM
To: Sigrid McCawley ; Ma'rtin Weinberg
Subject: SERVICE· Epstein Deposition

1
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Sigrid, I am authorized to accept service conditioned on the deposition being
located near Mr. Epstein's Virgin Island residence which you indicated in
your email of May 25 was acceptable to you, on a date and location (close to
but not at the residence) thatwould be agreeable to all parties, and on Mr.
Epstein's reservation of all rights to contest the breadth of the subpoena and
whether a deposition should be required at all given his articulated and
principled intention to assert the Fifth Amendment in response to questions
addressing the subject matter of the Giuffre v Maxwell lawsuit. Let me know
if this resolves the service issue and if so a good time to discuss or
exchange emails on dates and other specifics.
Marty
Martin G. Weinberg, Esq.
20 Park Plaza
Suite 1000
Boston, MA 02116
(617) 227-3700 - Office
(617) 901-3472 - Cell
This Electronic Message
contains information from the Law Office of Martin G. Weinberg, P.C., and
may be privileged. The information is intended for the use of the addressee
only, If you are not the addressee, please note that any disclosure, copying,
distribution, or use of the contents of this message is prohibited.
.

==================================

The information contained in this electronic message is confidential information intended only for the use ,of Ule named
recipient.(s) and may contain information that, among other protections, is the subject of attomey-client prtvilege. attorney
work product or exempt from disclosure undGr applicable law, If the reader of this electronic message is not the named
reCipient, or the employee or agent responSible to deliver it to the named recipient, you are hereby notified that Bny
dissemination, distribution, copying or other use of this communication is strictly prohiqlted and no priVilege is waived. If
you have received this communication in error, please immediately notify' the sender by replying to-this electronic message
and then deleting this electronic message from your computer. [v.i]
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· From: Martin G. Weinberg

Sent: Thursday, May 26, 2016 6: 13 PM
To: Sigrid McCawley
Cc: Imenninger@hmflaw.com ; jpagliuca@hmflaw.com ; br,d@pathtojustice.com ;
cassello©law.ytah.edu ; Meredith Schultz ; owlmaw@att.net

Subject: Re: SERVICE - Epstein Deposition
Hi Sigrid. Mr. Epstein is in agreement to proceed with a VI deposition and to accept service
for that deposition. I understand the issue expressed below and will prgmptly communicate
with Ms Maxwell's counsel in order to determine her position.
Thanks, Marty

From: Sigrid McCawley

Sent: Thursday, May 26, 2016 5:45 PM
To: Martin Weinberg
Cc: Imenninger@hmflaw.com ; mailto:joagliuca@hmflaw.com ; brad@pathtolustice.com ;
mailto:cassello@law.utah.edu ; Meredith Schultz
Subject: RE: SERVICE - Epstein Deposition
Hello Marty,
Thank you for your response regarding our subpoena to Jeffrey Epstein. You have
represented that Mr. Epstein will agree to accept service of the subpoena, "reserving his
rights to contest the breadth of the subpoena and whether a deposition should be required
at all given his articulated and principled intention to assert the Fifth Amendmentin
response to questions addressing the subject matter of the Giuffre v. Maxwell lawsuit" if
we can accommodate his request to have the deposition take place near Mr. Epstein's
Virgin Island residence.

of

We can agree on behalf Ms. Guiffre to accommodate Mr. Epstein's location request,
however, in an abundance of caution so that there is no misunderstanding, I have copied
1
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counsel for Ms. Maxwell for whom Mr. Epstein is in a joint defense agreement with, to
confirm their agreement. If Ms. Maxwell's counsel does not agree to Mr. Epstein's
deposition location request, then I will have to proceed with the Alternative Service Motion
relating to Mr. Epstein that we have filed to have the Court confirm alternative service of
Mr. Epstein in NY and the deposition in NY.
If you have not already done so, I ask that you please confer with your joint defense
counsel and confirm with us that both Ms. Maxwell and Mr. Epstein are in agreement to
proceed as you proposed with the deposition location in the Virgin Islands.
Thank you,
Sigrid

Sigrid S. McCawley
Partner
BOIES, SCHILLER & FLEXNER LLP
401 East Las Olas Blvd., Suite 1200
Fort Lauderdale, FL 33301
Phone: 954-356-0011 ext. 4223
Fax: 954-356-0022
http://www.bsfllp.com

From: Martin Weinberg [mailto:owlmgw@att.netj
Sent: Thursday, May 26, 2016 12:11 PM

To:

Sigrid McCawley; Martin Weinberg

Subject: SERVICE - Epstein Deposition

Sigrid, I am authorized to accept service conditioned on the deposition being
located near Mr. Epstein's Virgin Island residence which you indicated in
your email of May 25 was acceptable to you, on a date and location (close to
but not at the residence) that would. be agreeable to all parties, and on Mr.
Epstein's reservation of all rights to contest the breadth of the subpoena and
whether a deposition should be required at all given his articulated and
principled intention to assert the Fifth Amendment in response to questions
addressing the subject matter of the Giuffre v Maxwell lawsuit. Let me know
if this resolves the service issue and if so a good time to discuss or
exchange emails on dates and other specifics.
Marty
2
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Martin G. Weinberg, Esq.
20 Park Plaza
'
Suite 1000
Boston, MA 02116
(617) 227-3700 - Office
(617) 901-3472 - Cell

==================================This Electronic Message
contains information from the Law Office of Martin G. Weinberg, P.C., and
may be privileged. The information is intended for the use of the addressee
only. If you are not the addressee, please note that any disclosure, copying,
distribution, or use ofthe contents ofthis message is prohibited.

The information contained in this electrank; message is confidential information intended only for the use of the named
recipient(s, and may contain information that, among other protections, is the subject of attomey~client privilege, attorney
work product or exempt from disclosure under applicable law, If the reader of this electronic message is not the named
recipient, or the employee or agent responsible to deliver it to the named redplent, you are hereby notified that any
dissemination, distribution, copying or other use of this communication is strictly prohibited and no privilege is waived. If

you have received this communication in error, please immediately notify the sender by replying to this electronic message
and then deleting this electronic message from your computer. [v.1}
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Law Offices of G regory L. Poe PLLC
The Executive building
1030 15th Street, N.W., SUITE 580 West
Washington, D.C. 20005
www.gpoelaw.com
Tel: (202) 583-2500
Fax: (202) 583-0565

gpoe@gpoelaw.com

June 9, 2016

Via Email and First Class U.S. Mail
Sigrid S. McCawley, Esq.
Boies, Schiller & Flexner LLP
401 East Las Olas Blvd., Suite 1200
Fort Lauderdale, FL 33301
Re:

Giuffre v. Maxwell, No. 15-cv-07433-RWS (S.D.N.Y.)

Dear Ms. McCawley:
This firm represents Jeffrey Epstein with respect to the enclosed subpoena duces tecum in
the above-referenced matter (“Subpoena”). On May 27, 2016, Martin Weinberg (who represents
Mr. Epstein in Does v. United States, No. 08-CV-80736-KAM (S.D. Fla.)) accepted service of the
Subpoena subject to an agreement that the U.S. Virgin Islands would be the place of compliance
and that Mr. Epstein reserves “all rights to contest the breadth of the subpoena and whether a
deposition should be required at all” in light of the Fifth Amendment invocation that Mr. Weinberg
has represented to you will be made in connection with the Subpoena.
We write to assert and preserve all objections under Fed. R. Civ. P. 45. If you intend to
proceed with the Subpoena despite the position stated on Mr. Epstein’s behalf by Mr. Weinberg,
Mr. Epstein continues to reserve the right to take all appropriate action with respect to the
Subpoena.
1.
Mr. Epstein objects to the Subpoena on the ground that it places an undue burden
on him. That undue burden includes, but is not limited to, the cost and inconvenience of a
deposition of a non-party invoking his Fifth Amendment privilege in connection with the
Subpoena where the plaintiff will not obtain, as a result of the Subpoena, information within the
scope of Fed. R. Civ. P. 26(b)(1) or information (if any) that otherwise may properly be obtained
or used under the rules and in the action.
2.
Mr. Epstein objects to the Subpoena to the extent that it seeks or purports to require
production or disclosure of privileged or other protected matter. Mr. Epstein hereby asserts all
privileges, including his Fifth Amendment privilege against self-incrimination, the attorney-client
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Law Offices of Gregory L. Poe PLLC
Sigrid S. McCawley, Esq.
June 9, 2016
Page 2
privilege, and all protections afforded by the work product doctrine, with respect to the Subpoena
and all compliance efforts that may be sought or required under the Subpoena.
3.
may occur.

Mr. Epstein objects to videography as a form of recording of any deposition that

4.
Mr. Epstein objects to the Definitions, Instructions, and Document Requests as
overbroad and beyond the scope permitted by the applicable rules, including but not limited to the
seeking of irrelevant information, the definitions of “Agent,” “Correspondence,”
“communication,” “Defendant,” “Document,” “Employee,” “Jeffrey Epstein,” “Ghislaine
Maxwell,” “Person(s),” “You,” and “Your,” the definitions of “Relevant Period” and “relevant
time frame,” the phrases “relating to” and “associated with,” the seeking of documents and
information already in the possession of counsel for plaintiff or readily obtainable from other
sources, the vagueness of the Definitions, Instructions, and Documents Requests, and the
imposition of purported obligations beyond the scope of the applicable rules.
5.
Mr. Epstein also reserves all rights with respect to the motion for leave to serve
three deposition subpoenas by means other than personal service filed on May 25, 2016 (Dkt. 160),
which was mooted as to Mr. Epstein by the notice filed on May 27, 2016 (Dkt. 175), including but
not limited to the assertion of objections to factual omissions, factual inaccuracies, and the
allegations that Mr. Epstein was evasive with respect to any efforts that may have been made to
serve a subpoena on Mr. Epstein.

Sincerely,

Gregory L. Poe
Enclosure
cc:

Laura A. Menninger, Esq.
(with enclosure)
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United States District Court
Southern District of New York

Virginia L. Giuffre,
Plaintiff,

Case No.: 15-cv-07433-RWS

v.
Ghislaine Maxwell,
Defendant.
________________________________/
PLAINTIFF’S NOTICE OF TAKING VIDEOTAPED
DEPOSITION OF JEAN LUC BRUNEL
PLEASE TAKE NOTICE THAT, pursuant to the subpoena we served counsel, the
undersigned counsel provides this Notice of Taking the Videotaped Deposition of the belownamed individual on the date and hour indicated.
NAME:

Jean Luc Brunel

DATE AND TIME:

June 7, 2016 at 9:00 a.m.

LOCATION:

Boies Schiller & Flexner, LLP
575 Lexington Avenue
New York, NY 10022

The videotaped deposition will be taken upon oral examination before Magna Legal
Services, or any other notary public authorized by law to take depositions. The oral examination
will continue from day to day until completed.
The video operator shall be provided by Magna Legal Services. This deposition is being
taken for the purpose of discovery, for use at trial, or for such other purposes as are permitted
under the rules of this Court.
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Dated: May 23, 2016.
BOIES, SCHILLER & FLEXNER LLP
By: /s/ Sigrid McCawley
Sigrid McCawley (Pro Hac Vice)
Meredith Schultz (Pro Hac Vice)
Boies Schiller & Flexner LLP
401 E. Las Olas Blvd., Suite 1200
Ft. Lauderdale, FL 33301
(954) 356-0011
David Boies
Boies Schiller & Flexner LLP
333 Main Street
Armonk, NY 10504
Bradley J. Edwards (Pro Hac Vice)
FARMER, JAFFE, WEISSING,
EDWARDS, FISTOS & LEHRMAN, P.L.
425 North Andrews Avenue, Suite 2
Fort Lauderdale, Florida 33301
(954) 524-2820
Paul G. Cassell (Pro Hac Vice)
S.J. Quinney College of Law
University of Utah
383 University St.
Salt Lake City, UT 84112
(801) 585-52021

1

This daytime business address is provided for identification and correspondence purposes only
and is not intended to imply institutional endorsement by the University of Utah for this private
representation.
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 23rd day of May, 2016, I served the attached document
PLAINTIFF’S NOTICE OF TAKING VIDEOTAPED DEPOSITION OF JEAN LUC BRUNEL via Email to the
following counsel of record.

Robert Hantman, Esq.
Hantman & Associates
1120 Avenue of the Americas, 4th Floor
New York, NY 10036
Tel: (212) 684-3933
Email: rhantman@hantmanlaw.com

Laura A. Menninger, Esq.
Jeffrey Pagliuca, Esq.
HADDON, MORGAN & FOREMAN, P.C.
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United States District Court
Southern District of New York

Virginia L. Giuffre,
Plaintiff,

Case No.: 15-cv-07433-RWS

v.
Ghislaine Maxwell,
Defendant.
________________________________/
NOTICE OF SERVICE OF RULE 45 SUBPOENA DUCES
TECUM UPON JEAN LUC BRUNEL
PLEASE TAKE NOTICE THAT, pursuant to Rule 45 of the Federal Rules of Civil
Procedure, Plaintiff, Virginia Giuffre, hereby provides Notice of Service of Subpoena upon Jean
Luc Brunel. A copy of the Subpoena is attached to this Notice.
Dated: May 23, 2016
By: /s/ Sigrid McCawley______________
Sigrid McCawley (Pro Hac Vice)
Meredith Schultz (Pro Hac Vice)
Boies, Schiller & Flexner LLP
401 E. Las Olas Blvd., Suite 1200
Ft. Lauderdale, FL 33301
(954) 356-0011
David Boies
Boies, Schiller & Flexner LLP
333 Main Street
Armonk, NY 10504
Bradley J. Edwards (Pro Hac Vice)
FARMER, JAFFE, WEISSING,
EDWARDS, FISTOS & LEHRMAN, P.L.
425 North Andrews Avenue, Suite 2
Fort Lauderdale, Florida 33301
(954) 524-2820
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Paul G. Cassell (Pro Hac Vice)
S.J. Quinney College of Law
University of Utah
383 University St.
Salt Lake City, UT 84112
(801) 585-52021
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This daytime business address is provided for identification and correspondence purposes only and is not intended
to imply institutional endorsement by the University of Utah for this private representation.
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From:
To:
Cc:
Subject:
Date:

Brad Edwards
Laura Menninger; Jeff Pagliuca
Smccawley@BSFLLP.com; cassellp@law.utah.edu; mschultz@BSFLLP.com
Depositions next week
Thursday, June 02, 2016 9:23:30 AM

We got an email yesterday from Mr. Brunel's attorney saying he needs to reschedule. I believe he is trying to get us
new dates today or tomorrow.
We got a similar email from Mr. Fontanella's lawyer yesterday saying that he is also not available next week. His
email said he is available the week of the 27th. I told him I would call him to coordinate a new date once I had
spoken with you.
I have not heard from anyone representing Dana Burns yet. I was hoping you could tell me whether she is
represented and whether next week works for her or will also need resetting.
As of right now, the only confirmed depo for next week is that of Mr. Rizzo.
Laura, can you talk later this afternoon to see what we can do about a deposition schedule that makes sense for
everyone going forward? I figure Jeff will be flying.
If we don't connect today then I will try to make time to talk with him after the deposition tomorrow. I understand
that the hearing did not go forward this morning which is unfortunate as it gives us a little guidance where the court
stands on the deposition issues. Maybe you and I can talk and try to figure out some plan that works in the
meantime.
Brad
Sent from my iPhone
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

--------------------------------------------------X

Plaintiff,
v.
GHISLAINE MAXWELL,
Defendant.

.............................................
..

VIRGINIA L. GIUFFRE,

15-cv-07433-RWS

--------------------------------------------------X

MOTION TO REOPEN DEPOSITION OF PLAINTIFF VIRGINIA GIUFFRE

Laura A. Menninger
Jeffrey S. Pagliuca
HADDON, MORGAN, AND FOREMAN, P.C.
East 10th Avenue
Denver, CO 80203
303.831.7364
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Pursuant to Federal Rule of Civil Procedure 30(a)(2), Defendant Ghislaine Maxwell
seeks leave of the Court to reopen the deposition of Plaintiff Virginia Giuffre, and as grounds
therefore states as follows:
INTRODUCTION
Plaintiff has engaged in an active effort to hide relevant information and prevent the fair
examination of Plaintiff on her claims. Due to these multiple and repeated discovery violations,
key information and documents were unavailable to Ms. Maxwell prior to Plaintiff’s depositions
on May 3, 2016. Some obviously relevant documents and disclosures remain concealed and are
the subject of pending frivolous efforts by Plaintiff to evade her discovery obligations.
Recently, Plaintiff completely changed her Rule 26(a) initial disclosures and added
multiple new witnesses while deleting many others. In addition, in the initial deposition,
Plaintiff’s counsel improperly prevented Plaintiff from testifying regarding key relevant nonprivileged information without basis or justification.
Finally, Plaintiff has now provided an errata sheet to her sworn depositions testimony in
which she materially and substantially contradicts her own testimony. For these reasons,
Plaintiff’s depositions must be reopened to examine her on newly discovered evidence and her
contradictory statements.
ARGUMENT
“A person who has previously been deposed in a matter may be deposed again, but only
with leave of the court.” Official Comm. of Unsecured Creditors of Exeter Holdings, Ltd. v.
Haltman, No. CV135475JSAKT, 2016 WL 1180194, at *3 (E.D.N.Y. Mar. 25, 2016) (quoting
Sentry Ins. v. Brand Mgmt. Inc., No. 10 Civ. 347, 2012 WL 3288178, at *8 (E.D.N.Y. Aug. 10,
2012); Fed. R. Civ. P. 30(a)(2)(B). Under Rule 30(a)(2)(B), courts “frequently permit a
1
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deposition to be reopened where the witness was inhibited from providing full information at the
first deposition” or “where new information comes to light triggering questions that the
discovering party would not have thought to ask at the first deposition.” Vincent v. Mortman,
No. 3:04 CV 491 (JBA), 2006 WL 726680, at *1 (D. Conn. Mar. 17, 2006) (quoting Keck v.
Union Bank of Switzerland, 1997 WL 411931, at *1 (S.D.N.Y. July 22, 1997). “Leave should be
granted to the extent that doing so is consistent with the factors set forth in Rule 26(b)(2), such as
'whether the second deposition of the witness would be unnecessarily cumulative, whether the
party requesting the deposition has had other opportunities to obtain the same information, and
whether the burden of a second deposition outweighs its potential benefit.’” Official Comm. of
Unsecured Creditors of Exeter Holdings, Ltd., 2016 WL 1180194, at *3 (quoting Sentry Ins.,
2012 WL 3288178, at *8).
“Courts will typically re-open a deposition where there is new information on which a
witness should be questioned.” Id. (quoting Ganci v. U.S. Limousine, Ltd., No. 10-3027, 2011
WL 4407461, at *2 (E.D.N.Y. Sept. 21, 2011)). This encompasses situations in which other
discovery has disclosed conflicting evidence on which a party should be questioned, when
discovery responses and relevant information are produced after the previous deposition, and
when affidavits produced conflict with the deponent’s previous testimony. See, e.g, Vincent v.
Mortman, No. 04 Civ. 491, 2006 WL 726680, at *1–2 (D. Conn. Mar. 17, 2006) (allowing
plaintiff to reopen deposition when one witness' deposition contradicted defendants' deposition
and medical records); Keck, 1997 WL 411931, at *2 (S.D.N.Y. July 22, 1997) (deposition
reopened where affidavit provided evidence conflicting with witness testimony); Sentry Ins.,
2012 WL 3288178, at *8 (permitting reopening of deposition based on production of document
deponent unjustifiably failed to produce prior to deposition).

2
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Requests to reopen depositions routinely are granted after a deponent materially changes
her prior testimony in contradiction to previous sworn testimony. Miller v. Massad-Zion Motor
Sales Co., No. 3:12 CV 1363, 2014 WL 4979349, at *2 (D. Conn. Oct. 6, 2014); Hlinko v. Virgin
Alt. Airways, No. 96 Civ. 2873(KMW)(THK), 1997 WL 68563, at *1 (S.D.N.Y. Feb. 19, 1997).
“In addition, courts will also re-open a deposition ‘where the witness was inhibited from
providing full information at the first deposition.’” Official Comm. of Unsecured Creditors of
Exeter Holdings, Ltd., 2016 WL 1180194, at *3 (quoting Miller, 2014 WL 4979349, at *2 (D.
Conn. Oct. 6, 2014)). All of these factors are present in this case, necessitating the re-opening of
Plaintiff’s deposition.
I.

PLAINTIFF’S PRODUCTION OF KEY DOCUMENTS AFTER HER
DEPOSITION NECESSITATES ADDITIONAL EXAMINATION
A.

Plaintiff failed to identify her health care providers and produce their
records prior to her deposition, despite this Court’s order

On April 21, 2016 this Court ordered Plaintiff to produce her medical records and
identify all of her health care providers from 1999 to present and produce their medical records.
Menninger Decl., Ex. A at 20-21. Undersigned counsel diligently followed up via phone and
correspondence and requested that all information relating to Plaintiff’s medical treatment be
provided prior to Plaintiff’s May 3, 2016 deposition precisely so that the deposition would not
need to be reopened. Menninger Decl., Ex. B. On April 29, 2016, after telling this Court that
she had disclosed all of her health care providers, Plaintiff served Second Amended
Supplemental Responses & Objections, identifying 15 new health care providers. Menninger
Decl., Ex. C at 18-20.1 For some providers, records were produced; for many, they were not. Id.

1

Treatment providers identified included 1)
5) Dr.
, 6) Dr.
, 7)
, 10)
, 11)
14)
, and 15)

, 2)

, 3)
, 8) Dr.

, 12)
.

3

4) Dr.
, 9)
, 13) Dr.

,
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At Plaintiff’s May 3, 2016 deposition, Plaintiff identified an additional health care
provider not identified in her Interrogatory responses and for whom no records had been
produced. Specifically, Plaintiff identified a psychiatrist,
. Menninger Decl., Ex. D at 308-14 & 328-31. Plaintiff specifically claims that

. Id. at 313-14. She claims to have been talking t
. Id. at 334.

. Id. at 329. On June 12, 2016 (after Plaintiff’s deposition),
Plaintiff produced a single record from

. Menninger

Decl., Ex. E. The remaining documents
t, have not been produced. Information relating to this treatment is
critical, and Ms. Maxwell has not been able to thoroughly examine Plaintiff on her treatment by
because her identity was not disclosed prior to Plaintiff’s deposition, and her
complete records still have not been produced.
At her deposition, Plaintiff also identified one of her current treating physicians as
.
Menninger Decl., Ex. D at 335-38.
. Id. Yet, to date, his records have
not been provided.
On May 25, 2016, Plaintiff sent Ms. Maxwell additional records obtained from Plaintiff’s
treatment

. Those documents identify another medical provider,
, never previously disclosed. Menninger Decl., Ex. F at 4.

4
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Lynn Miller, Plaintiff’s mother, was deposed on May 24, 2016. During that deposition,
Ms. Maxwell learned that Plaintiff was treated for
.
Menninger Decl., Ex. G at 144. On June 1, 2016, Plaintiff produced additional documentation

. These documents identify three additional undisclosed health care
professionals who treated Plaintiff,
Menninger Decl., Ex. H.
One of the medical providers that was disclosed, and for whom some documents had
been produced prior to Plaintiff’s deposition was
Ms. Maxwell learned that he had records in his laptop that had not
been produced prior to his deposition. Again, these records were produced after Plaintiff was
deposed.2 Menninger Decl., Ex. I at 36.
In short, at Plaintiff’s first deposition, Ms. Maxwell learned of the identity of Plaintiff’s
treating psychiatrist, but did not have the ability to fully question Plaintiff regarding her
treatment because of the late disclosure. Since then, at least four additional health care providers
have been identified. Post-deposition medical records for at least four different physician visits,
including Plaintiff’s treatment
pre-dating the alleged defamatory statement have been produced. Plaintiff still has failed to
produce any records from:

. All of the new information that has come to

2

At the deposition, copies were produced that were difficult to read. Despite requests, legible copies have not been
provided.

5
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light, and the information that has yet to be produced, justifies the reopening of Plaintiff’s
deposition.
B.

Plaintiff failed to produce emails form her iCloud and hotmail accounts

By interrogatory, Plaintiff was asked to identify “email address, email account, cellphone
number and cellphone provider, social media account and login or screen name, text or instant
messaging account name and number, that You have used, applied for or been supplied between
1998 and the present.” Menninger Decl., Ex. C at 8-9. Plaintiff responded, identifying a single
email address and three telephone numbers. Plaintiff’s counsel verified those discovery requests
pursuant to Rule 33(b)(5).
Through a detailed review of the documents produced by Plaintiff in discovery, Ms.
Maxwell uncovered Plaintiff has used at least three other email accounts – one on iCloud, one on
live.com, and one on hotmail.com during the relevant time periods. Plaintiff’s counsel confesses
that prior to being confronted on the issue, they never reviewed the emails in the accounts for
relevant information. Menninger Decl., Ex. J. The claims that counsel did not know these email
accounts exist is belied by the fact that they have now included “privileged” communications
from at least one of the accounts on their privilege log demonstrating and indicating there are
probably privileged communications in the account they have not reviewed. Thus, they both
knew about the accounts and corresponded with Plaintiff using those accounts, yet failed to
disclose the accounts or to review them for relevant information.
It was not until Ms. Maxwell subpoenaed records from Apple on June 8, 2016, that – two
days later – Plaintiff finally produced emails from the iCloud account. Menninger Decl., Ex. K.
Plaintiff still has failed to review or produce any documents from her live.com account or her

6
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hotmail account.3 Plaintiff’s attorneys claim they cannot access these accounts, or that those
accounts have been closed. See Doc. #207. Through the service of a subpoena on Microsoft,
Ms. Maxwell’s counsel has learned this is untrue. The hotmail account remains “active” and
Microsoft has preserved the information in that account. Ms. Maxwell’s counsel provided the
release from Microsoft so that the emails can be accessed. Menninger Decl. Ex. L. Plaintiff has
refused to execute the release to permit the document production. The hotmail account is active,
can be accessed, and Plaintiff has simply failed to review these accounts for relevant information
or permit discovery of relevant evidence.
The limited information produced from the iCloud account shows that responsive
information exists. The production includes Plaintiff’s communications with

. Despite this, few pieces of correspondence with
have been produced. Plaintiff also produced an email to

but not any

response to that email.
The iCloud account also discloses a previously undisclosed potential witness,
, a person working at a not-for-profit relating to sexual trafficking victims. Apparently, in
March 2015 (well after the alleged defamatory statement), Plaintiff

.

3

Ms. Maxwell has issued subpoena for records from all of these accounts. Plaintiff had filed a motion for protective
order, and thus is still trying to prevent access to relevant discovery.

7
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It is completely unknown what other relevant and probative information will be
uncovered in Plaintiff’s previously hidden accounts, including her hotmail account. What is
clear is that Ms. Maxwell has had no opportunity to depose Plaintiff about these issues,
necessitating the reopening of her deposition.
C.

Plaintiff has failed to produce her employment records

In the April 21, 2016, hearing, the Court also ordered that Plaintiff produce records
relating to her employment history, including identifying her employer, dates of employment,
nature of employment and earnings. Menninger Decl., Ex. A at 25. These documents are
directly related to Plaintiff’s damages claims for lost earnings and loss of earning potential – i.e.
Plaintiff’s own actual historic earnings necessarily informs the basis for any claimed loss of
earnings. Based on the resumes provided by Plaintiff in discovery, Ms. Maxwell also requested
personnel record releases for all employers listed on Plaintiff’s resume, which were provided on
April 29, 2016. Prior to Plaintiff’s deposition, no employment records had been produced.
At Plaintiff’s deposition, Plaintiff admitted that
. Menninger Decl., Ex. D at 67-90.

.
After Plaintiff’s deposition, Plaintiff provided additional documentation concerning her
employment history. Through employment records releases (requested well before Plaintiff’s
deposition), Ms. Maxwell obtained employment records

8
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.4 Until now, Ms. Maxwell has not
had the information necessary to examine Plaintiff on this lost income aspect of her damages
claims.
D.

Plaintiff has failed to produce her education records

In the April 21, 2016, hearing, the Court also ordered Plaintiff to turn over her education
records. Again, this information, or forms to permit the release of the information, were
provided well in advance of the Plaintiff’s scheduled deposition, specifically February 12, to
permit full examination on these issues. Again, Plaintiff did not provide the releases until mere
days before her deposition, and only after this Court’s order. Since Plaintiff’s deposition,
various education documents have been obtained through those releases, specifically documents
from Plaintiff’s various high schools, including
. The records contain substantial information conflicting with
Plaintiff’s previous testimony. Ms. Maxwell is entitled to examine Plaintiff on this previously
undisclosed evidence.
E.

Plaintiff has filed amended Rule 26 disclosures identifying new witnesses

Finally, on June 1, 2016, weeks after her deposition and in the final month of the fact
discovery period, Plaintiff filed her “Third Revised” Rule 26 disclosures. She has expanded her
list of witnesses with relevant information from 69 specific witnesses to

. She curiously

removed witnesses previously disclosed. With regard to all of these witnesses, she fails to
identify who they are and what information they allegedly have that is relevant to the case. The
stock description for each person is
.” Menninger Decl, Ex. N at 14.
4

Plaintiff’s Rule 26(a) disclosure claims lost income as “estimated lost income of $180,000 annually, Present value
of $3,461,000 to $5,407,000. This is based solely on the “average” earning of a woman Plaintiff’s age. Obviously,
any actual lost earnings must be based on Plaintiff’s own earning history and work records, which is vastly different.

9
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These disclosures provide no actual information, such as the type of alleged knowledge, basis of
the knowledge or how the information is in any way relevant to this single count defamation
case. She also has amended her document disclosures list but has failed to produce any of the
new documents she has identified, despite repeated requests for these documents. Id. at 16.
These late disclosures are clearly improper and should be stricken under Rule 37(c), a
matter for a different motion. Nevertheless, these material changes include witnesses that were
obviously known to Plaintiff since the inception of the case. Ms. Maxwell is entitled to question
Plaintiff on these disclosures to determine what, if any, relevant information these newly
disclosed witnesses might have.
In total, Plaintiff has produced over 256 additional documents since her deposition, and
other documents have been obtained through previously withheld releases. As will be briefed
separately, there are multiple additional documents that have still not been produced. Of the
information uncovered, much of it directly contradicts Plaintiff’s previous sworn discovery
responses and her sworn deposition testimony. This is precisely the type of situation that
requires reopening Plaintiff’s deposition.
II.

PLAINTIFF’S COUNSEL INSTRUCTED PLAINTIFF NOT TO ANSWER
RELEVANT, NON-PRIVILEGED QUESTIONS IN HER FIRST DEPOSITION
Plaintiff was instructed by her attorney not to answer certain questions during her

deposition without basis. The questions did not seek privileged information, were completely
appropriate, and directly relevant to issues in case.
It is axiomatic that counsel at a deposition “may instruct a deponent not to answer only
when necessary to preserve a privilege, to enforce a limitation ordered by the court, or to present
a motion under Rule 30(d)(3).” Fed. R. Civ. P. 30(c)(2); Redwood v. Dobson, 476 F.3d 462,
467-68 (7th Cir. 2007) (“Counsel for the witness may halt the deposition and apply for a
10
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protective order, see [Rule 30(d)(3)], but must not instruct the witness to remain silent.”);
Quantachrome Corp. v. Micromeritics Instrument Corp., 189 F.R.D. 697, 701 (S.D. Fla. 1999)
(counsel “may instruct the witness not to answer or may halt the deposition. Fed.R.Civ.P.
30(d)(3). Counsel may do so, though, only if he intends to move for a protective order under
Rule 30(d)(3)”); Harris v. Bornhorst, 513 F.3d 503, 525-26 (6th Cir. 2008) (“despite the lack of
relevancy of the questions to the claims asserted, absent a privilege or protective order, a
deponent must answer questions posed at a discovery deposition”). Where counsel improperly
instructs a witness not to answer, courts routinely require the deposition to be reopened. Keck,
1997 WL 411931, at *1.
At Plaintiff’s first deposition, Plaintiff was instructed not to answer three different areas
of inquiry where there was simply no basis for claiming any privilege or right to protection.
Plaintiff has never moved for a protective order on these lines of inquiry because there is no
basis for prohibiting the discovery.
First, Plaintiff was asked to

. Menninger Decl., Ex. D at 216-26.
When Plaintiff was asked to describe

. Menninger Decl., Ex. D at 215-26. He refused to let
Plaintiff testify based on her own independent recollection. Id. This is simply improper, and
alone serves as a valid basis for reopening the deposition.

11
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The second area of inquiry on which Plaintiff was prohibited from testifying was
.
Menninger Decl. Ex. D at 244-45. Counsel refused to let Plaintiff answer these questions despite
this Court’s order that

. Menninger Decl., Ex. A at 24. Rather than complying with this
very clear order, Plaintiff’s

The third question Plaintiff was prohibited from answering concerned her consultations
with
Even if that is the case, Ms. Maxwell is entitled to the identity of this health
care provider. Manzo v. Stanley Black & Decker Inc., No. CV 13-3963 JFB SIL, 2015 WL
136011, at *2 (E.D.N.Y. Jan. 9, 2015) (identity of non-testifying experts discoverable); Baki v.
B.F. Diamond Constr. Co., 71 F.R.D. 179, 181–82 (D. Md. 1976) (same); Eisai Co. v. Teva
Pharm. USA, Inc., 247 F.R.D. 440, 441–42 (D.N.J. 2007) (same).
In light of the clearly improper instructions not to answer non-privileged relevant
questions, Plaintiff’s deposition must be reopened.

12
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III.

PLAINTIFF MADE MATERIAL CHANGES TO HER DEPOSITION THAT
COMPLETELY CONTRADICT HER SWORN TESTIMONY
The final and perhaps most compelling reason to reopen Plaintiff’s deposition is the fact

that Plaintiff filed an errata sheet for her deposition in which she materially contradicts her prior
sworn testimony. Menninger Decl., Ex. M. A court may reopen a deposition if the changes to
the transcript are made without adequate reasons, or if they are so substantial as to render the
transcript incomplete or useless. See Hlinko, 1997 WL 68563, at*1 (citing Allen & Co. v.
Occidental Petroleum Corp., 49 F.R.D. 337, 341 (S.D.N.Y.1970)); see also Miller, 2014 WL
4979349, at *2.
Plaintiff’s errata changes are astounding, literally reflecting complete contradictions of
her actual sworn testimony by changing “yes” answers to “no,” and indicating “clarification of
answer” as the basis for total revision. A vast majority of the 20 changes regard a very specific
date testified to by Plaintiff in her deposition that has a profound impact in this matter, as her
attorneys are fully aware. Specifically,

Plaintiff had been well coached on how to answer to the prior perjured
testimony,
. Menninger Decl.,
Ex. D at 26. The question was then posed about

13
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. Menninger Decl., Ex. M.
This is not the only substantive and completely contradictory change in the testimony.
Plaintiff revised her very clear and distinct answer that

The impact of the original (presumably true) testimony is a matter for another motion, as
is the effect of the true reasons the changes were made. For purposes of this motion, what is
important is that substantive contradictory changes by errata require that, at a minimum, Plaintiff
be examined on the revisions.
WHEREFORE, for the foregoing reasons, Ms. Maxwell requests that the Court permit
Plaintiff’s deposition to be reopened for up to seven additional hours of examination, and order
that Plaintiff pay the costs and fees associated with deposition pursuant to Fed. R. Civ. P.
30(d)(2).
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Dated: June 20, 2016

Respectfully submitted,

/s/ Laura A. Menninger
Laura A. Menninger (LM-1374)
Jeffrey S. Pagliuca (pro hac vice)
HADDON, MORGAN AND FOREMAN, P.C.
150 East 10th Avenue
Denver, CO 80203
Phone: 303.831.7364
Fax:
303.832.2628
lmenninger@hmflaw.com
Attorneys for Ghislaine Maxwell
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CERTIFICATE OF SERVICE
I certify that on June 20, 2016, I electronically served this DEFENDANT’S MOTION TO
REOPEN DEPOSITION OF PLAINTIFF VIRGINIA GIUFFRE via ECF on the following:
Sigrid S. McCawley
Meridith Schultz
BOIES, SCHILLER & FLEXNER, LLP
401 East Las Olas Boulevard, Ste. 1200
Ft. Lauderdale, FL 33301
smccawley@bsfllp.com
mschultz@bsfllp.com
Bradley J. Edwards
FARMER, JAFFE, WEISSING, EDWARDS,
FISTOS & LEHRMAN, P.L.
425 North Andrews Ave., Ste. 2
Ft. Lauderdale, FL 33301
brad@pathtojustice.com

Paul G. Cassell
383 S. University Street
Salt Lake City, UT 84112
cassellp@law.utah.edu

J. Stanley Pottinger
49 Twin Lakes Rd.
South Salem, NY 10590
StanPottinger@aol.com

/s/ Nicole Simmons
Nicole Simmons
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United States District Court
Southern District of New York
Virginia L. Giuffre,
Plaintiff,

Case No.: 15-cv-07433-RWS

v.
Ghislaine Maxwell,
Defendant.
________________________________/
PLAINTIFF’S RESPONSE TO MOTION TO QUASH SUBPOENA TO JEFFREY
EPSTEIN
Plaintiff Virginia Giuffre, by and through her undersigned counsel, hereby files this
response to Jeffrey Epstein’s motion to quash a subpoena calling for his testimony. Having
spent months attempting to avoid service of a subpoena, Epstein claims that it will now be an
“undue burden” to answer questions at a location near his Virginia Islands residence rings
hollow. Epstein has relevant and admissible information to this case, and the Court should deny
his motion to quash the subpoena for his deposition.
FACTUAL BACKGROUND
The Court is already familiar with the factual circumstances surrounding Epstein’s efforts
to avoid answering questions related to this case. Indeed, after having spent thousands of dollars
unsuccessfully trying to serve Epstein personally, on May 25, 2016, Ms. Giuffre filed a motion
for leave to serve Epstein’s deposition subpoena by means of alternative service. See DE 160 at

1

1-3 (recounting Epstein’s efforts to avoid service).1 Ms. Giuffre’s subpoena to Epstein, that was
posted on his door, mailed to him and e-mailed to his counsel, set the date of deposition for June
14, 2016. See McCawley Decl. at Exhibit 2. Shortly after that motion was filed, Epstein’s
counsel agreed to accept service of a subpoena on the condition that the deposition would take
place in The Virgin Islands. See McCawley Decl. at Composite Exhibit 3. On June 16, 2016,
Epstein filed the pending motion to quash.
I.

Epstein Is Not Subject to an Undue Due Burden if He is Deposed in the Virgin
Islands at a Location of His Choosing.
Epstein argues that he will be subject to an “undue burden” if, like other witnesses with

relevant information in this case, he is deposed. Curiously, he cites cases about “expense” and
“costs imposed on third parties” (Mot.to Quash at 5) without acknowledging that he is a
billionaire represented by legions of lawyers and he owns a mansion where he regularly resides
in New York City. Epstein does admit, however, that “it is not common to bar a deposition from
occurring” (id.) – a point that this Court has previously emphasized. See, e.g., Naftchi v. New
York Univ. Med. Ctr., 172 F.R.D. 130, 132 (S.D.N.Y. 1997) (“it is exceedingly difficult to
demonstrate an appropriate basis for an order barring the taking of a deposition.”); accord
Investment Properties Int'l, Ltd. v. IOS, Ltd., 459 F.2d 705, 708 (2d Cir.1972) (“an order to
vacate a notice of taking [of a deposition] is generally regarded as both unusual and unfavorable
....”).

1

In his motion, Epstein takes issue with the history of Ms. Giuffre’s attempts to get cooperation with service but the
facts are simple, as the correspondence reflects, counsel reached out to counsel for Epstein back on March 7, 2016.
Epstein’s counsel did not have permission to agree to accept service of the subpoena and Ms. Giuffre had to go
through the time and expense of trying to personally serve Mr. Epstein. Counsel was not aware of April 11, 2016 email referenced, however Epstein’s counsel had the opportunity to make that offer in response to the prior phone
conferences and e-mail correspondence that took place in early March. See McCawley Declaration at Exhibit 1.

2

Epstein attempts to carry his “exceedingly difficult” burden of barring his deposition by
arguing that, because he will invoke the Fifth Amendment, the deposition will be a waste of
time. To be sure, it appears probable that Epstein will take the Fifth when asked some questions
at his deposition, particularly direct questions about defendant Maxwell’s involvement in his sex
trafficking scheme. But as Epstein must know, he will be asked a broad range of questions, not
all of which will be the proper subject of Fifth Amendment invocations. It is well-settled that
although a witness in a civil proceeding has a Fifth Amendment right not to respond to civil
discovery when his responses may tend to incriminate him, a blanket assertion of the privilege
against self-incrimination is impermissible.” see G.D. Searle & Co., Interstate Drug Exchange
495, 117 F.R.D. at 500 (E.D.N.Y. 1987) (citing cases), Carter-Wallace, Inc. v. Hartz Mountain
Indus., Inc., 553 F. Supp. 45, 50 (S.D.N.Y. 1982) (finding “no justification for [litigants’] more
or less blanket invocation of the privilege.”). With respect to each and every question asked,
“[s]ome nexus between the risk of criminal conviction and the information requested must exist.”
Martin–Trigona v. Gouletas, 634 F.2d 354, 360 (7th Cir.1980). A witness must “tender some
credible reason why a response would pose a real danger of incrimination, not a remote and
speculative possibility.” Id. (citing Zicarelli v. New Jersey State Comm’n of Investigation, 406
U.S. 472, 478 (1972)). Until Epstein has heard all of the questions, it is not possible for him to
say that he can properly invoke the Fifth Amendment on all of them.
When Epstein has been deposed in other analogous civil cases, he has not invoked the
Fifth Amendment on every question. Instead, he has invoked on some questions and not on
others. For example, during a deposition on March 8, 2010, in the case of Jane Doe 2 v. Epstein
(S.D. Fla.), Epstein answered (among others) the following questions:
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And you are, sir, a registered sex offenders in the State of Florida? (McCawley
Decl, Exhibit 5 at 6);



In June of 2008, you plead guilty to two felonies; is that correct? (id. at 8);



One of those felonies involved procuring a person under the age of 18 for
prostitution, correct? (id.)

Epstein has also answered questions in other depositions brought by his sexual assault victims.
Epstein also argues that Ms. Giuffre will not be able to use at trial his invocations of the
Fifth Amendment against Defendant Maxwell. Mot. to Quash at 6. Ms. Giuffre can understand
why Epstein is curious as to how that issue will ultimately play out in the course of these
proceedings – clearly his assertion of the privilege advances not only his interests but also
Defendant’s by preventing exploration of the sexual abuse scheme they worked on together.
Nonetheless, Epstein lacks standing to argue about any issue concerning the admissibility of trial
evidence in this case. Those issues must be litigated between Ms. Giuffre and Defendant
Maxwell.
In any event, Epstein’s arguments about the admissibility of his Fifth Amendment
invocations are spurious. Epstein concedes, as he must, that the Second Circuit has squarely held
that Fifth Amendment invocations by a non-party can be used against a party in the proper
circumstances. Libutti v. United States, 107 F.3d 110 (2d Cir. 1997). A five-factor test requires
the Court to consider and balance various factors. The first factor, for example, is “the nature of
the relevant relationships.” Id. at 123. Conveniently, Epstein does not bother to discuss this
factor. Presumably this is because of the exceedingly close personal, financial, and social
relationships (among other things) between himself and Defendant Maxwell. Defendant is his
former girlfriend. She was also his partner in crime – literally – for years while the two were

4

involved together in the sexual abuse of minors. Flight logs shows Epstein, Defendant and Ms.
Giuffre on numerous flights together. Epstein and Defendant also have extensive financial
dealing with each other. These are the kind of facts that the Court will need to consider when
ultimately making its determination of the issue. But fact discovery has not yet even closed in
this case, so it is surely premature at this time to rule on the issue. Instead, the issue of whether
the invocations can be used against Defendant should await further development and full briefing
between the parties. Epstein should be required to sit for his deposition now – just like all other
subpoenaed witnesses in this case.
II.

Epstein Should Not Be Able Exempt Himself from Standard Videotaping
Requirements.
For many of the same reasons that his motion to quash should be denied, Epstein’s

motion to prohibit videography of his deposition should be denied. Epstein has previously
obtained apparently preferential treatment in the court system, see ,e.g., Abby Goodnough,
Questions of Preferential Treatment Are Raised in Florida Sex Case, N.Y. Times, Sept. 3, 2006,
at A19 (discussing special non-prosecution agreement obtained by Epstein and his coconspirators), so he continues to press to be treated differently than other witnesses in this case.
Epstein cites no authority that would support barring videotaping of his deposition. And his
argument hinges on the claim that (1) he can properly invoke the Fifth Amendment with regard
to every question at his deposition and (2) that the Court will exclude all such invocations at the
trial. For the reasons discussed above, neither of these points is true now … and neither will be
true at trial. Accordingly, Epstein’s motion to have the recording of his deposition treated
differently than the deposition of other witnesses should be denied.
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III.

Epstein’s Motion to Quash is Not Timely.
As explained in the Motion for Alternative (DE 160), Ms. Giuffre started her attempts to

serve Epstein on March 7, 2016. Epstein would not agree to allow his counsel to accept service
of the subpoena and, therefore, Ms. Giuffre was forced to retain Alpha Group Investigations to
attempt personal service on Epstein. After over 15 attempts at personal service, on May 18,
2016, the investigators posted the subpoena for the June 14, 2016 deposition on Epstein’s door
and mailed a copy to the address and a copy was also sent to his counsel via e-mail. See
McCawley Decl. at Exhibit 4, Declaration of Doug Mercer. Despite this, Epstein’s counsel did
not file his motion to Quash until two days after the date of the subpoena.
A motion to quash must be “timely filed” under Rule 45. See Fed. R. Civ. P. 45(c)(3)(A)
(“On timely motion, the issuing court must quash or modify a subpoena ….” (emphasis added)).
Ample authority exists holding that timeliness means within the specified compliance period, so
long as that period is of reasonable duration. See 9 Moore's Federal Practice–Civil § 45.50
(2006); Dexter v. Cosan Chem. Corp., No. 91–5436, 2000 U.S. Dist. LEXIS 22134, at *7–8
(D.N.J. Oct. 24, 2000) (motion to quash filed on September 21, 2000, two days after September
19, 2000 return date, was untimely and therefore denied); Innomed Labs, LLC v. Alza Corp., 211
F.R.D. 237, 240 (S.D.N.Y.2002) (“Although Rule 45(c)(3)(A)(iv) requires that the motion to
quash be timely without defining what ‘timely’ is, it is reasonable to assume that the motion to
quash should be brought before the noticed date of the scheduled deposition.”). Because Epstein
had the subpoena through service to his home and to his counsel on May 18, 2016, almost a
month before the subpoenaed date, Epstein’s motion to quash is untimely, the Court should deny
it for that reason alone.
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CONCLUSION
Epstein’s motion to quash should be denied and Ms. Giuffre should be entitled to take
Epstein’s deposition.
Dated: June 20, 2016
Respectfully Submitted,
BOIES, SCHILLER & FLEXNER LLP
By: /s/ Sigrid McCawley
Sigrid McCawley (Pro Hac Vice)
Meredith Schultz (Pro Hac Vice)
Boies Schiller & Flexner LLP
401 E. Las Olas Blvd., Suite 1200
Ft. Lauderdale, FL 33301
(954) 356-0011
David Boies
Boies Schiller & Flexner LLP
333 Main Street
Armonk, NY 10504
Bradley J. Edwards (Pro Hac Vice)
FARMER, JAFFE, WEISSING,
EDWARDS, FISTOS & LEHRMAN, P.L.
425 North Andrews Avenue, Suite 2
Fort Lauderdale, Florida 33301
(954) 524-2820
Paul G. Cassell (Pro Hac Vice)
S.J. Quinney College of Law
University of Utah
383 University St.
Salt Lake City, UT 84112
(801) 585-52022

2

This daytime business address is provided for identification and correspondence purposes only and is not intended
to imply institutional endorsement by the University of Utah for this private representation.
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on June 20, 2016, I electronically filed the foregoing
document with the Clerk of Court by using the CM/ECF system. I also certify that the foregoing
document is being served this day on the individuals identified below and to all related parties
via transmission of the Electronic Court Filing System generated by CM/ECF.

Laura A. Menninger, Esq.
Jeffrey Pagliuca, Esq.
HADDON, MORGAN & FOREMAN, P.C.
150 East 10th Avenue
Denver, Colorado 80203
Tel: (303) 831-7364
Fax: (303) 832-2628
Email: lmenninger@hmflaw.com
jpagliuca@hmflaw.com

/s/ Sigrid S. McCawley
Sigrid S. McCawley
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United States District Court
Southern District of New York
Virginia L. Giuffre,
Plaintiff,

Case No.: 15-cv-07433-RWS

v.
Ghislaine Maxwell,
Defendant.
______________________________/
DECLARATION OF SIGRID S. MCCAWLEY IN OPPOSITION OF DEFENDANT’S
MOTION TO QUASH SUBPOENA OF JEFFREY EPSTEIN
I, Sigrid S. McCawley, declare that the below is true and correct to the best of my
knowledge as follows:
1.

I am an Partner with the law firm of Boies, Schiller & Flexner LLP and duly

licensed to practice in Florida and before this Court pursuant to this Court’s Order granting my
Application to Appear Pro Hac Vice.
2.

I respectfully submit this Declaration in opposition of Defendant’s Motion to

Quash Subpoena to Jeffrey Epstein.
3.

Attached hereto as Exhibit 1, is a true and correct copy of Sigrid McCawley’s

March 7, 2016 Correspondence to Martin G. Weinberg, Esquire.
4.

Attached hereto as Exhibit 2, is a true and correct copy of Sigrid McCawley’s May

23, 2016 Correspondence to Martin G. Weinberg.
5.

Attached hereto as Composite Exhibit 3, is a true and correct copy of Sigrid

McCawley’s May 25, 2016 and May 26, 2016 Correspondence to Martin G. Weinberg.
6.

Attached hereto as Exhibit 4, is a true and correct copy of Douglas G. Mercer’s

Affidavit of Service dated May 24, 2016.
7.

Attached hereto as Exhibit 5, is a true and correct copy of Excerpts from the March

8, 2010 Deposition Transcript of Jeffrey Epstein.

I declare under penalty of perjury that the foregoing is true and correct.
/s/ Sigrid McCawley
Sigrid McCawley

Dated: June 20, 2016
Respectfully Submitted,
BOIES, SCHILLER & FLEXNER LLP
By: /s/ Sigrid McCawley
Sigrid McCawley (Pro Hac Vice)
Meredith Schultz (Pro Hac Vice)
Boies, Schiller & Flexner LLP
401 E. Las Olas Blvd., Suite 1200
Ft. Lauderdale, FL 33301
Tel: (954) 356-0011
Email: smccawley@bsfllp.com

David Boies
Boies, Schiller & Flexner LLP
333 Main Street
Armonk, NY 10504

Paul G. Cassell (Pro Hac Vice)
Ronald N. Boyce Presidential Professor of
Criminal Law
S.J. Quinney College of Law at the
University of Utah
383 S. University St.
Salt Lake City, UT 84112-0730
(801) 585-5202 (phone)
(801) 585-2750 (fax)
Email: cassellp@law.utah.edu

Bradley Edwards (Pro Hac Vice)
Farmer, Jaffe, Weissing, Edwards,
Fistos & Lehrman, P.L.
425 North Andrews Avenue, Suite 2
Fort Lauderdale, Florida 33301
Tel: (954) 524-2820
Fax: (954) 524-2822
Email: brad@pathtojustice.com

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on June 20, 2016, I electronically filed the foregoing
document with the Clerk of Court by using the CM/ECF system. I also certify that the foregoing
document is being served this day on the individuals identified below and to all related parties
via transmission of the Electronic Court Filing System generated by CM/ECF.

Laura A. Menninger, Esq.
Jeffrey Paliuca, Esq.
HADDON, MORGAN & FOREMAN, P.C.
150 East 10th Avenue
Denver, Colorado 80203
Tel: (303) 831-7364
Fax: (303) 832-2628
Email: lmenninger@hmflaw.com
/s/ Sigrid S. McCawley
Sigrid S. McCawley, Esq.
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Non-party Sharon Churcher (“Churcher”), through her counsel, respectfully submits this
Reply Memorandum of Law in Further Support of her motion under Fed. R. Civ. P. 45 to quash
the Supoena served by Defendant Ghislaine Maxwell (the “Motion”).1
PRELIMINARY STATEMENT
Nothing in Maxwell’s filings rebuts the core, sworn statement from Sharon Churcher
that, “at all times,” when she was in communication with Plaintiff Virginia Giuffre (referred to
as “Virginia Roberts”) or her agents, Churcher “was acting in [her] capacity as a journalist with
Ms. Roberts (or her agents) as [her] source[s], always with the ultimate goal of gathering
information to disseminate to the public as news.” Churcher Decl. ¶ 10. Maxwell attaches a
series of email communications between Churcher and Plaintiff to her response to the Motion
(the “Response”) in an effort to show that Churcher was not gathering news, but was instead
serving as a “friend and advisor to Plaintiff,” in part to aid Plaintiff in her efforts to publish a
book about her experiences with Jeffrey Epstein. Response at 1. But the fact that not every
exchange between the two was an on-the-record interview does not transform the fundamental
nature of the relationship from what it plainly is: a reporter and a source. Nor can the fact that
Churcher may have at times conveyed “advice” on certain issues (which were directly related to
newsgathering in any event) obscure the reality that Churcher, indisputably a professional
journalist, published articles in numerous mass media publications based on information
provided to her by Plaintiff throughout the period in which those communications took place.
In her Response, Maxwell pulls individual fragments of the communications out of
context to try to show that Churcher was acting as a “fact witness,” and not a journalist. But the
inferences she draws are not reasonable—and certainly not sufficient to overcome the
indisputable fact that Churcher was a reporter engaged in gathering news to publish.
Because the Shield Law applies, confidential information is absolutely protected and
Maxwell must make a “clear showing” of all of the elements to overcome the protection for non1

Defined, capitalized terms bear the same meanings as in Churcher’s Memorandum of Law in Support of the
Motion (Dkt. No. 218).

1
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confidential information. Section 79-h. As set forth in Churcher’s opening brief and at oral
argument, Maxwell has not made this showing. Even Maxwell’s far-fetched accusations of
Churcher’s involvement in Plaintiff’s alleged “fabrication and expansion of claims” (Response at
14) cannot establish that Maxwell’s defense “virtually rises or falls” with the information sought,
particularly when the degree to which Plaintiff’s story did or did not “change” over time is
evident already from the public record. In re Application to Quash Subpoena to NBC [“Graco”],
79 F.3d 346, 351, 353 (2d Cir. 1996). And as recent developments in the motion practice for the
case have made clear, Maxwell has far from exhausted all available sources for the information
she seeks from Churcher, a professional journalist. Maxwell also continues to understate the
scope of protection for confidential information. That protection is not limited to the identities of
confidential sources, but any information conveyed in confidence—even if that source is not
anonymous or also conveyed non-confidential information. See Section 79-h(b).
In sum, Maxwell has not demonstrated that this Subpoena is anything more than a fishing
expedition based on a vague hope that information that Churcher gathered in the course of
reporting news stories will somehow cast doubt on Plaintiff’s claims. The Shield Law protects
such information and the Subpoena should be quashed.
ARGUMENT
Notwithstanding the assertions of Maxwell’s counsel that she is not seeking
newsgathering materials protected by the Shield Law, the Response makes unambiguously clear
that that is precisely what Maxwell is seeking. Maxwell’s Response states several times that
what she primarily seeks are “interview notes, recordings, memos and other documentation in
Churcher’s possession regarding Plaintiff.” Response at 14. These are quintessential
newsgathering materials that fall squarely within the Shield Law’s protection. See, e.g., Flynn v.
NYP Holdings, Inc., 235 A.D.2d 907, 652 N.Y.S.2d 833 (3d Dep’t 1997) (affirming quashing of
subpoena for reporter’s “research files” and “reporter’s notes”); People v. Iannaccone, 112
Misc.2d 1057, 1059, 447 N.Y.S.2d 996, 997 (Sup. Ct. N.Y. Cty. 1982) (discussing application of
Shield Law to “unpublished notes”).
2
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In her Response, Maxwell raises two arguments why the information she seeks is not
protected from disclosure: (1) that the Shield Law does not apply at all because, at some point,
Churcher ceased to be a reporter with respect to the Plaintiff; and (2) to the extent the Shield Law
applies, Maxwell has met the three elements to overcome the qualified privilege for nonconfidential materials. Neither argument holds up to scrutiny.
I.

MAXWELL HAS FAILED TO SHOW THAT CHURCHER WAS NOT
ENGAGED IN PROTECTED NEWSGATHERING ACTIVITY
A.

The “Primary Relationship” Between Churcher and Plaintiff Was Reporter
and Source

The Second Circuit instructs that, in determining whether the reporter’s privilege applies,
the Court should look to the nature of the “primary relationship between” the respective parties
to determine whether it “ha[s] as its basis the intent to disseminate the information to the public
garnered from that relationship.” von Bulow v. von Bulow, 811 F.2d 136, 145 (2d Cir. 1987).
That intent must “exist[] at the inception of the newsgathering process.” Id. at 144. Here, there
can be no dispute that the “primary relationship” between Churcher and Plaintiff was that of a
professional reporter gathering information from a source for news articles that were, in fact,
subsequently published under Churcher’s byline over the next several years.
In von Bulow, the court held that the reporter’s privilege did not apply to notes that a
woman, Andrea Reynolds, took while watching the criminal trial of Claus von Bulow nor to
investigative reports she had commissioned about von Bulow’s wife’s children. Although
Reynolds had been in negotiations at various points to publish articles and was tentatively
putting together a manuscript of a book about the trial based on the information she had
gathered, the court rejected her reporter’s privilege argument because she did not have “the
intent to disseminate information to the public” at the time that the information was gathered. Id.
at 145. On the contrary, Reynolds, an “intimate friend” of von Bulow’s, had stated that her
“primary concern” in commissioning the reports was “vindicating Claus von Bulow” and “[her]

3
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own peace of mind.” Id. Even if she later decided to collect the information and publish it in a
book, her intent at the time she gathered the information was not to publish it.
Subsequent decisions in this district have clarified that “the relevant time frame is not
when any fact gathering for the subject of the subpoena began, but when the information sought
by the subpoena at issue was gathered.” In re McCray, Richardson, Santana, Wise, Salaam
Litig. [“McCray”], 991 F. Supp. 2d 464, 467 (S.D.N.Y. 2013). In McCray, the City of New
York sought outtakes from the making of a documentary on the “Central Park Five” case in
connection with the civil lawsuit by the individuals who were wrongfully convicted in that case.
The City argued that the privilege did not apply because the filmmakers first conducted
interviews with one of the plaintiffs for a college thesis, and had gathered other information
when she was briefly employed as a paralegal for the plaintiffs’ counsel’s former law firm. Id.
The district court affirmed the magistrate’s quashing the subpoena. The court explained
that, whereas in von Bulow all of the information at issue had been gathered by Reynolds “before
she formed any intent to distribute information to the public,” the “subpoenaed information in
[McCray], namely the content of the interviews, was collected after [the filmmakers] decided to
make a film that [they] would distribute to the public.” Id. (emphasis added here). The court
therefore rejected the City’s attempt to use the fact that one of the filmmakers had previously
gathered information unconnected to newsgathering as a backdoor to obtain material that clearly
was obtained in the course of classic newsgathering.2
This is an even less close case. Maxwell cannot dispute that Churcher is, first and
foremost, a professional journalist; that her intent from the very beginning of her relationship
with the Plaintiff was to gather information to publish news stories; and that she did, in fact,

2

The court further distinguished von Bulow because “[a]n interest in investigating and reporting on a matter, which
stems from a previously established but attenuated professional relationship, is not comparable to a personal project
motivated by the vindication of intimate friends.” McCray, 991 F. Supp. 2d at 468. The court also explained that
“many investigative journalists may have previous familiarity with a subject before beginning their work on a
project,” but that “[c]ourts would undermine the purpose of the reporter’s privilege and severely curtail its applicability if
the standard hinged on whether the reporter had previously researched the subject of the subpoena for a high school
or college paper, and whether she intended to disseminate information to the public at that early stage.” Id.

4
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publish many news stories based on the information she learned from Plaintiff and other sources
over the next several years. In other words, the “primary relationship” between them has always
“ha[d] at its basis the intent to disseminate the information to the public garnered from that
relationship.” von Bulow, 811 F.2d at 145 (emphasis added).
The fact not every isolated exchange within that relationship took the form of the source
conveying specific news to the reporter does not alter the fundamental nature of the
relationship—and certainly does not permit Maxwell to access pure newsgathering materials
such as “interview notes.” Successful journalists must cultivate extensive networks of sources,
and communicate with them regularly on a variety of topics. See, e.g., United States v. Marcos,
No. 87 CR. 598 JFK, 1990 WL 74521, at *2 (S.D.N.Y. June 1, 1990) (“The underpinning of [the
reporter’s privilege] lies in the recognition that effective gathering of newsworthy information in
great measure relies upon the reporter’s ability to secure the trust of news sources.”). Indeed,
frequent, often informal communication with sources, even if not for the immediate purpose of
gathering information for a specific article, is an integral part of the overall newsgathering
process.3 Accordingly, the Shield Law does not narrowly apply only to the specific exchanges
where the source conveys “news.” Instead, as the Second Circuit has held, the Shield law
protects journalists from “inquiries into the newsgathering process,” as a whole. Baker v.
Goldman Sachs & Co., 669 F.3d 105, 109 (2d Cir. 2012) (holding that Shield Law applied to
“unpublished details of the newsgathering process,” such as who made calls and interviewed
particular sources, techniques for the reporters’ investigation, and the backgrounds of the coauthors and editorial staff).

3

See generally Beth Winegarner, 5 tips for journalists who want to do a better job of cultivating sources, Poynter
(June 8, 2012), http://www.poynter.org/2012/5-tips-for-journalists-who-want-to-do-a-better-job-of-cultivatingsources/176219/ (“Sources are one of a reporter’s biggest assets. If you cover a regular beat, you’ll find yourself
talking to some of the same people pretty often. Over time, if you forge relationships with the right sources, you’ll
find that they can become the gateway to career-making scoops. … If you find someone you think will be a
goldmine of information, check in with them regularly, even if you don’t need to interview them. This is another
good time for small talk, and to ask if there have been any developments on a topic you’ve discussed before.”).
(Churcher does not cite this article for the truth of what is stated, but rather as an example reflecting this common
sense conventional wisdom.)

5
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In any event, the e-mails that Maxwell submits to demonstrate that Churcher was not
acting as a journalist, in fact, show that even as she was consulting with the Plaintiff on
seemingly separate topics, her overarching intent remained newsgathering.

Because Churcher was (and is) a journalist using Plaintiff as a source, Maxwell should
not be permitted to exploit her access to Plaintiff’s communications—that show, unsurprisingly,
that not every exchange with Churcher involved immediate provision of publishable
information—to make an end-run around the clear protections of the Shield Law.
B.

The Record Does Not Support Maxwell’s Contention that Churcher Is a
“Fact Witness,” and Not a Journalist

As an initial matter, Maxwell cites older decisions standing for the principle that the
reporter’s privilege “does not exist if the newsman is called on to testify what he personally
observed.” Response at 2-3. But those decisions predate the amendment of the Shield Law to
apply to non-confidential information. And more recent New York appellate decisions make
6
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clear that the Shield Law does not even “except situations where the reporter observes a criminal
act.” Beach v. Shanley, 62 N.Y.2d 241, 251-52, 465 N.E.2d 304 (1984) (emphasis added); see
also Application of CBS Inc., 232 A.D.2d 291, 292, 648 N.Y.S.2d 443, 444 (1996). Thus, the
notion that Churcher may be compelled to testify simply because she “observed” firsthand some
of the events about which Maxwell is inquiring in this civil case is not well founded.
In any event, the various accusations of Churcher being “personally involved in changing
… stories” and Plaintiff’s alleged “fabrication and expansion of claims” are not supported by the
record. Response at 1, 14.

4

5

See generally Edward Klein, The Trouble with Andrew, Vanity Fair (August 2011), available at
http://www.vanityfair.com/news/2011/08/prince-andrew-201108 (“British libel laws are among the most stringent in
the world, so when The Mail on Sunday and other newspapers ran the story about Andrew’s rendezvous with
Virginia Roberts in Ghislaine Maxwell’s London home, they carried strong disclaimers saying there was no
suggestion of any sexual contact between Prince Andrew and Roberts.”).
6

See Churcher Decl. Ex. 5 (“The Palace has emphatically denied that
the Prince has had relations with underage girls. Now, thanks to the court documents Miss Roberts lodged in
Florida last week, The Mail on Sunday can publish the most complete story yet of how this young woman was
exploited by Epstein’s shuttered world of seedy sex and influence. … While fragments of her testimony to us were
reproduced last week, only now can we present her comprehensive account with previously unpublished material.”).

7
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Finally, Maxwell’s conclusory assertion that “[n]one of the communications” between
Churcher and Plaintiff’s attorneys/agents or law enforcement “are in a newsgathering capacity,”
Response at 8, is belied by Churcher’s clear statements to the contrary and by the fact that
individuals in those categories are quoted in the articles themselves (both by name and
anonymously) as sources. See Churcher Decl. ¶¶ 8-10, and Exs. 2, 3, & 8.7
7

Maxwell suggests that Churcher providing information to law enforcement results in “waiver of any protection of
the Shield Law.” But the case she cites also states that, “[w]ere this an issue of whether or not a journalist waives

8
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In sum, Maxwell utterly fails to support her contention that “Churcher was not engaged
in the news-gathering process,” and the very fact that Churcher did, in fact, gather and publish
news alone rebuts this claim. Because Churcher indisputably was engaged in the news-gathering
process, the Shield Law applies.
II.

MAXWELL HAS NOT MADE A CLEAR SHOWING TO OVERCOME THE
PROTECTIONS OF THE SHIELD LAW
As set forth in Churcher’s opening brief, Maxwell cannot make the “clear showing”

necessary to overcome the Shield Law protections for non-confidential newsgathering material.
The unredacted Response does not alter this conclusion. Maxwell argues that “[t]he information
sought from Churcher is highly material in proving that each time [Plaintiff’s] story is told, new
salacious detail are added.” Response at 11; see also id. at 15 (arguing that the information is
“critical to establishing” that fact). But Churcher’s newsgathering materials (and testimony) are
not needed to “prove” an assertion about the allegedly changing nature of a public “story.”
Similarly, to the extent that the Joinder Motion is inconsistent with published articles by
Churcher, that would be apparent from the face of the articles themselves, and would not justify
invading the Shield Law-protected newsgathering process.8 And Maxwell’s argument that
Churcher’s testimony is “critical or necessary” because it is “relevant to Plaintiff’s credibility,”
which is “the central issue in the case” simply proves too much. In almost any civil lawsuit, the
the Shield Law by fact checking sources to ascertain the veracity of information used in news reports prior to
publication, this court would not find waiver, as a journalist has an obligation to check their sources prior to
publishing an article. Anything less would likely render them liable in a court of law.” Guice-Mills v. Forbes, 12
Misc. 3d 852, 857, 819 N.Y.S.2d 432 (Sup. Ct. N.Y. Cnty. 2006). And to the extent that waiver occurs as to any
particular piece of information, it is only as to “the specific information” that was disclosed. Shield Law 79-h(g);
Brown & Williamson Tobacco Corp. v. Wigand, No. 101678/96, 1996 WL 350827, at *6 (N.Y. Sup. Ct. Feb. 28,
1996). Maxwell does not articulate any specific information for which protection was waived, and certainly has not
established that all of Churcher’s newsgathering activities were disclosed and are therefore unprotected.
8

9
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credibility of a party or witness will be a “central issue”—all the more so in a libel case, where
truth or falsity of the underlying statements is at issue. Yet Maxwell cannot point to any
authority for a wholesale “libel exception”—let alone a “plaintiff’s credibility exception” to the
Shield Law. Cf. In re ABC, 189 Misc. 2d 805, 808, 735 N.Y.S.2d 919 (Sup. Ct. N.Y. Cnty.
2001) (“[T]he privilege may yield only when the party seeking the material can define the
specific issue, other than general credibility, as to which the sought-after interview provides truly
necessary proof.” (citing U.S. v. Burke, 700 F.2d 70 (2d Cir. 1983)).
Finally, even if the information sought were as “critical” as Maxwell contends, she has
not yet established that she has turned to Churcher “only as a last resort.” Id. For example, as
subsequent motion practice shows, Maxwell is pressing to reopen Plaintiff’s deposition and to
obtain her emails directly from the internet service providers, and is still awaiting further
document production from Plaintiff. See Dkt. Nos. 205, 207, 230; Minute Entry, June 23, 2016.
There are also outstanding subpoenas to Plaintiff’s counsel with motions to quash pending (see
2:16-mc-00602 (D. Utah)), and the Court already denied Jeffrey Epstein’s motion to quash (Dkt.
No. 252).
There thus remain numerous “alternative
sources” (Section 79-h(c)) for the information Maxwell seeks. She may not conscript Churcher
as her “investigative arm” in the meantime. Gonzales v. NBC, 194 F.3d 29, 35 (2d Cir. 1998).
CONCLUSION
For the foregoing reasons, Ms. Churcher respectfully requests that her motion to quash
Ms. Maxwell’s Subpoena be granted.
Dated: New York, New York
July 5, 2016

Respectfully submitted,
DAVIS WRIGHT TREMAINE LLP
By: /s/ Eric J. Feder

10
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Laura R. Handman
Eric J. Feder
1251 Avenue of the Americas, 21st Floor
New York, New York 10020
Tel: (212) 489-8230
Fax: (212) 489-8340
laurahandman@dwt.com
ericfeder@dwt.com
Attorneys for Non-Party Sharon Churcher
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United States District Court
Southern District of New York
Virginia L. Giuffre,
Plaintiff,

Case No.: 15-cv-07433-RWS

v.
Ghislaine Maxwell,
Defendant.
________________________________/
THE PARTIES’ AGREED NOTICE OF FILING REDACTED OPINION
Pursuant to this Court’s June 20, 2016, Opinion, Plaintiff, Virginia Giuffre, and
Defendant, Ghislaine Maxwell, hereby files with the Court a proposed redacted version of its
June 20, 2016, Opinion with agreed upon redactions. The Court ordered as follows:
This matter being subject to a Protective Order, the parties are directed to meet and
confer regarding redactions to this Opinion consistent with that Order. The parties are
further directed to jointly file a proposed redacted version of this Opinion or Notify the
Court that none are necessary within two weeks of the date of receipt of this Opinion.
June 20, 2016, Order at p. 19.
Accordingly, attached please find a proposed redacted version of this Court’s Opinion.
Dated: July 5, 2016.
Respectfully Submitted,
BOIES, SCHILLER & FLEXNER LLP
By: /s/ Sigrid McCawley
Sigrid McCawley (Pro Hac Vice)
Meredith Schultz (Pro Hac Vice)
Boies Schiller & Flexner LLP
401 E. Las Olas Blvd., Suite 1200
Ft. Lauderdale, FL 33301
(954) 356-0011
1
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David Boies
Boies Schiller & Flexner LLP
333 Main Street
Armonk, NY 10504
Bradley J. Edwards (Pro Hac Vice)
FARMER, JAFFE, WEISSING,
EDWARDS, FISTOS & LEHRMAN, P.L.
425 North Andrews Avenue, Suite 2
Fort Lauderdale, Florida 33301
(954) 524-2820
Paul G. Cassell (Pro Hac Vice)
S.J. Quinney College of Law
University of Utah
383 University St.
Salt Lake City, UT 84112
(801) 585-52021

1

This daytime business address is provided for identification and correspondence purposes only
and is not intended to imply institutional endorsement by the University of Utah for this private
representation.
2
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 5th day of July, 2016, I served the attached document via
CM/ECF to the following counsel of record.

Laura A. Menninger, Esq.
Jeffrey Pagliuca, Esq.
HADDON, MORGAN & FOREMAN, P.C.
150 East 10th Avenue
Denver, Colorado 80203
Tel: (303) 831-7364
Fax: (303) 832-2628
Email: lmenninger@hmflaw.com
jpagliuca@hmflaw.com

/s/ Sigrid S. McCawley
Sigrid S. McCawley
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Gi't{ffre v_ Maxwell, 15-cv-07433-R WS

Dear Judge Sweet:

I write to request a brief3~day extension of time to file Ms. Maxwell's Reply in
Supprn1 of her Motions to Re-open Plaintiff's Deposition and for Ruic 37(b) and (c)
Sanctions until July 8, 20 l 6 (the "Motions" )- Counsel for Ms. Maxwell conferred
with Mr. Brad Edwards, counsel for Plaintiff, regarding this request but has not
received any response from him rngarding Plaintifrs position.
Plaintiff filed her Responses to the Motions during the evening of June 28, 2 016 .
Pursuant to Local Ruic 6. l and 6.4, Ms. Maxwell's replies therefore arc due on July
5, 2016. Additionally, on June 29, 2016, Plaintiff disclosed approximately 800 new
pages of documents. It is uncle<1r without review whether any of these documents
relate to the Motions.
Both attorneys representing Ms. Maxwell have pre-existing and long-standing
111
vacation plans from June 30 through July 4 in areas that do not have internet or
cellular connections. Counsel requests a brief extension of the period to Repl y to
afford counsel the opportunity to adequately review and respond to Plaintiff's
Responses as well as to review the new 800 pages of disclosures.
The defense has not previously requested an extension regarding these Motions and
has made every effort to brief all other motions in this case on a timel y basis. The
defense does not believe that Plaintiff will be prejudiced by this request. Ms_
Maxwell respectfull y requests an additional 3 days time until Jul y 8 to tile her replies
in support of her Motions.
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
--------------------------------------------------X

Plaintiff,
v.
GHISLAINE MAXWELL,
Defendant.

..........................................
......

VIRGINIA L. GIUFFRE,

15-cv-07433-RWS

--------------------------------------------------X
Declaration Of Laura A. Menninger In Support Of
Reply to Plaintiff’s Opposition to Defendant’s Motion To Reopen
Plaintiff’s Deposition
I, Laura A. Menninger, declare as follows:

1.

I am an attorney at law duly licensed in the State of New York and admitted to

practice in the United States District Court for the Southern District of New York. I am a
member of the law firm Haddon, Morgan & Foreman, P.C., counsel of record for Defendant
Ghislaine Maxwell (“Maxwell”) in this action. I respectfully submit this declaration in support of
Reply to Plaintiff’s Opposition to Defendant’s Motion To Reopen Plaintiff’s Deposition.

2.

Attached as Exhibit O (filed under seal) are true and correct copies of

3.

Attached as Exhibit P (filed under seal) are true and correct copies of excerpts
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Dated: July 8, 2016

By: /s/ Laura A. Menninger
Laura A. Menninger

CERTIFICATE OF SERVICE
I certify that on July 8, 2016, I electronically served this Declaration Of Laura A.
Menninger In Support Of Reply to Plaintiff’s Opposition to Defendant’s Motion To Reopen
Plaintiff’s Deposition via ECF on the following:

Sigrid S. McCawley
Meredith Schultz
BOIES, SCHILLER & FLEXNER, LLP
401 East Las Olas Boulevard, Ste. 1200
Ft. Lauderdale, FL 33301
smccawley@bsfllp.com
mschultz@bsfllp.com
Bradley J. Edwards
FARMER, JAFFE, WEISSING, EDWARDS,
FISTOS & LEHRMAN, P.L.
425 North Andrews Ave., Ste. 2
Ft. Lauderdale, FL 33301
brad@pathtojustice.com

Paul G. Cassell
383 S. University Street
Salt Lake City, UT 84112
cassellp@law.utah.edu

J. Stanley Pottinger
49 Twin Lakes Rd.
South Salem, NY 10590
StanPottinger@aol.com

/s/ Nicole Simmons
Nicole Simmons
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

--------------------------------------------------X

Plaintiff,
v.
GHISLAINE MAXWELL,
Defendant.

.............................................
..

VIRGINIA L. GIUFFRE,

15-cv-07433-RWS

--------------------------------------------------X

DEFENDANT’S REPLY IN SUPPORT OF MOTION FOR RULE 37(b) &(c)
SANCTIONS FOR FAILURE TO COMPLY WITH
COURT ORDER AND FAILURE TO COMPLY WITH RULE 26(a)

Laura A. Menninger
Jeffrey S. Pagliuca
HADDON, MORGAN, AND FOREMAN, P.C.
East 10th Avenue
Denver, CO 80203
303.831.7364
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Defendant Ghislaine Maxwell (“Ms. Maxwell”) files this Reply (“Reply”) to Plaintiff’s
Response in Opposition to Defendant’s Motion for Rule 37(b) &(c) Sanctions for Failure to
Comply with Court Order and Failure to Comply with Rule 26(a) (“Response”), as follows:
INTRODUCTION
Plaintiff filed this Complaint in September 2015 seeking $30 million of non-economic
damages related to her psychological damage from a defamation which, she claims, occurred in
January 2015. In her Rule 26 disclosures served November 11, 2015, she included not a single
treating physician to support this claim. As she now admits, Plaintiff only began to request her
own medical records on April 5, 2016 – 15 months after the supposed defamation, 8 months after
filing suit, 8 weeks after the defense requested the records, 2 weeks after the Motion to Compel
was filed, and 1 day after she informed the Court that she had “already sent releases to all of her
medical care providers.” The records Plaintiff requested on April 5, and produced mere days
before her deposition on May 3

Plaintiff’s Response is devoted to (a) extraneous, irrelevant and selective quotations from
witnesses who know nothing about her medical records or treatment,1 and (b) incomplete and
inaccurate representations that she has, since the Court’s Order, disclosed some of her providers
and produced some of their records. Essentially, Plaintiff argues that her failure to identify her

1

In her own flagrant attempt to direct attention away from sanctionable litigation tactics, Plaintiff includes
in her “Introduction” and her “Conclusion” inaccurate, incomplete, misleading deposition testimony from certain
witnesses in this case. That testimony has no bearing on the issue of whether Plaintiff violated a Court Order to
produce medical records (indeed none of the witnesses discussed know a single thing about Plaintiff’s medical
conditions), and Plaintiff’s Introduction and Conclusions should be stricken as impertinent and scandalous.
Similarly, Plaintiff devotes pages to inaccurate accounts of Ms. Maxwell’s productions and discovery, which also
should be stricken as irrelevant and impertinent.

1
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own treatment providers and produce their records was the product of excusable neglect: a failed
memory, doctors who will not respond to two inquiries, and other factors beyond her control.
In fact, Plaintiff still has not fully answered Interrogatory Numbers 12 and 13, which
seeks the identities of her providers, the dates and nature of her treatments, and releases for each.
Nor has she acted in good faith to comply with the Court Order that she do so; the majority of the
newly produced records only came after the defense conducted independent investigation,
learned of other providers’ identities, brought it to Plaintiff’s attention, gave her releases to sign,
and then, and only then, did Plaintiff “provide releases” or “disclose records.” Her claimed lack
of memory as to the names of all of her providers “going back decades,” does not excuse her
failures. The doctors at issue are ones she had seen in the days and weeks immediately preceding
her incomplete Interrogatory response and,

, are well

known personally to her counsel.
Rule 26 is designed to place the burden on a party claiming damages to disclose persons
with knowledge related to their claims. Rule 37 is designed to encourage parties to comply with
Court orders and discovery obligations; fault only comes into play when assessing the severity of
the sanction. Plaintiff has not undertaken a good faith effort to comply with the Court’s Order or
with Rule 26’s mandate concerning her astronomical request for non-economic damages.
BACKGROUND FACTS
Ms. Maxwell identified in her Motion specific categories of documents that still have not
been disclosed despite the Court Order to do so:

2.
.
2
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Motion at 5. Since filing the Motion, additional failures have been identified. Specifically:

Plaintiff has failed to demonstrate good faith in disclosing the doctors nor in retrieving
their records in compliance with this Court’s Order and Rule 26’s mandates.

Plaintiff claims she “innocently remembered”

3
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Plaintiff makes two extraordinary claims with regard to these records.

Resp. at 6.

8
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ARGUMENT
Rules 26, 33, 34 and 37 do not make it the opposing party’s obligation to ferret out
information that is already in the possession, custody, and control of a party or their counsel.
Before Court intervention, Plaintiff refused to answer a single interrogatory related to her
medical treatment. After Ms. Maxwell filed a Motion to Compel, Plaintiff (a) represented to this
Court that she had already sent releases for the records when she had not, and (b) sought only a
few records from a few treatment providers, omitting health care providers she had recently seen
just months or weeks prior to responding to the Interrogatory.
It was only through Defendant’s independent investigation, subpoenas, and diligence that
the following treatment providers became known at all in this case:

There are still numerous others who have not been disclosed and from whom
records have not been obtained:

. Plaintiff has failed to include these providers, as
well as

in her Interrogatory responses that directly

requested all health care providers from 1999 until the present, which this Court ordered to be
answered.
3

These records are relevant in that
.

9
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In Cine Forth-Second St. Theatre Corp v. Allied Artists Pictures Corp, 602 F.2d 1062,
1067 (2d Cir. 1979), the Second Circuit “held it was proper to preclude plaintiff from offering
proof of damages as a sanction for its failure to provide adequate answers to damages
interrogatories even if plaintiff was not guilty of willfulness, so long as it was guilty of gross
negligence.” Wright, Miller and Marcus, FEDERAL PRACTICE AND PROCEDURE § 2284 (2010).
“Negligent, no less than intentional, wrongs are fit subjects for general deterrence. And gross
professional incompetence no less than deliberate tactical intransigence may be responsible for
the interminable delays and costs that plague modern complex lawsuits.” Cine Forty-Second
Street, 602 F.2d at 1067.
In this case, Plaintiff has acted either willfully or with gross negligence in complying
with the Court’s Order and her Rule 26 obligations. When a party files a single count
defamation suit seeking $30 million in non-economic damages, competent counsel will generally
have already gathered their client’s medical records or set about doing so soon after the case is
filed. Indeed, in fulfilling Rule 11 pleading obligations, medical records that either support (or
disprove) the requested damages should be considered prior to filing suit.
Here, the bulk of Plaintiff’s failures to comply with the Court Order concern medical
professionals that Plaintiff has seen subsequent to the alleged defamation in January 2015 and
during the pendency of her lawsuit against Ms. Maxwell. There was the

10
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With respect to
these providers, it has largely been through defense counsel’s persistence that Plaintiff has
provided the names of two and records from the others. As demonstrated in the attached chart,
with respect to the majority of medical records, they have only been provided once uncovered by
defense counsel, and many have yet to be provided. See Menninger Decl., Ex. R. This is a
blatant violation of discovery obligations and this Court’s Order and Plaintiff should be
sanctioned.
Plaintiff provides two responses to the actual substance of the Motion 1) there is no harm
because once discovered by the defense, medical releases “that have been requested” have been
signed and the documents have been produced; and 2) there is no prejudice because they have
offered to permit the re-deposition of Plaintiff on newly revealed medical providers and
belatedly produced documents. The law does not permit a Plaintiff to willfully violate a Court’s
order, fail to properly respond to interrogatories by providing incomplete and inaccurate
information, and then avoid sanctions simply because they provide a portion of the information
once they are caught by the opposing party.
A.

Plaintiff’s Cannot Avoid Sanctions through Belated Production of
Documents and Information Improperly Withheld

Plaintiff’s primary argument for avoidance of Rule 37 sanctions is that “Ms. Giuffre has
executed releases for all of the providers Defendant requested.” Response at p. 1, 9, 17, 18 and
21. Plaintiff is careful to include the phase “requested” by Defendant because the only releases
she has provided are for medical providers specifically identified by name by Defendant that
have been uncovered through Defendant’s independent investigation. But, that is not compliance
with the discovery obligations or Defendant’s Interrogatories. The Interrogatories at issue asked
11

Case 1:15-cv-07433-RWS Document 269 Filed 07/08/16 Page 14 of 19

Plaintiff to identify all of her health care providers and provide a release for each of them.
Menninger Decl. Ex. F, Interrogatories 12 and 13. Plaintiff failed to identify all of her health
care providers in her Response and still has not done so; she only provided releases for specific
providers discovered by defendant through independent investigation and specifically requested.
Plaintiff cannot be permitted to hide the identity of treatment providers and then avoid sanctions
by complying once caught in her improper conduct.
“The sanctions imposed by Rule 37 for obstructing or failing to comply with discovery
procedures would be hollow indeed if they could be imposed only on those whose efforts at
concealment proved to be successful. Plaintiff may not properly escape the consequences of his
own wrongful conduct because the defendants were diligent and persistent enough to overcome
the obstacles which he placed in their path.” Nittolo v. Brand, 96 F.R.D. 672, 676-77 (S.D.N.Y.
1983); Penthouse Intl., Ltd. v. Playboy Enterprises, Inc., 663 F.2d 371, 390 (2d Cir. 1981)
(affirming dismissal pursuant to Rule 37 where plaintiff refused to produce certain records in
violation of court discovery order and where false testimony, material misrepresentations by
counsel and foot-dragging were used in an effort to prevent defendant from getting at the
relevant records, despite subsequent production of the records); Radetsky v. Binney & Smith,
Inc., No. 85 CIV. 4379 (PNL), 1989 WL 234026, at *35 (S.D.N.Y. Dec. 13, 1989)
(recommending dismissal of the case under Rule 37, despite the fact than many of documents
withheld had subsequently been produced based on the defense’s investigation, because
“Plaintiff's continued obstreperous conduct has prejudiced defendant's ability to develop his case
and resulted in additional expense to the litigants and the court system.”).

12
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B.

Ms. Maxwell has been Prejudiced, Although Prejudice Is Not Required for
Imposition of Rule 37 Sanctions

Likewise, Plaintiff’s willingness to be re-deposed on belatedly disclosed medical
treatments, medical records, and treatment providers is not relevant to the question of Rule 37
sanctions, nor does it moot the issue. First, it does not fully cure the discovery abuses. As
demonstrated above, the belatedly disclosed records produced on the day of the Response to this
Motion reveal multiple intervening causes of Plaintiff’s claimed medical and emotional distress
damages.

. The defense did not have this information prior to depositions of other
medical providers or deponents and could not question them on these issues. While the
deposition period has been extended for a month, there is insufficient time to: a) track down
additional and remaining medical providers and records; b) conduct an orderly examination of
their records; c) determine which providers are the most necessary to depose given the remaining
number of depositions available and the location of several of the providers

; or d) re-

depose individuals who should have been questioned on these issues. Simply re-opening
Plaintiff’s deposition does not cure the prejudice caused by the belated productions.
Nor does the belated disclosure of certain records cure this prejudice or weigh against the
imposition of Rule 37 sanctions. The Second Circuit has “consistently rejected the ‘no harm, no
foul’ standard for evaluating discovery sanctions.” S. New England Tel. Co. v. Glob. NAPs Inc.,
624 F.3d 123, 148 (2d Cir. 2010). The purpose of Rule 37 goes beyond merely curing prejudice.
It also serves a specific and general deterrent effect. Id. (citing Update Art, Inc. v. Modiin
Publ’g, Ltd., 843 F.2d 67, 71 (2d Cir. 1988)). As the Second Circuit noted “[e]ven when a party
finally (albeit belatedly) complies with discovery orders after sanctions are imposed, these
13
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purposes may still justify the sanctions [of default judgment].” Id. To permit a party to avoid
Rule 37 sanctions based on the purposeful avoidance and delay in providing key relevant and
discoverable information would disserve the deterrence purpose of Rule 37. “[I]f parties are
allowed to flout their obligations, choosing to wait to make a response until a trial court has lost
patience with them, the effect will be to embroil trial judges in day-to-day supervision of
discovery, a result directly contrary to the overall scheme of the federal discovery rules. . . .
Under the deterrence principle of [National Hockey League], plaintiff’s hopelessly belated
compliance should not be accorded great weight. Any other conclusion would encourage dilatory
tactics, and compliance with discovery orders would come only when the backs of counsel and
the litigants were against the wall.” Id. (quoting Cine Forty–Second St. Theatre, 602 F.2d at
1068).
C.

Preclusion of Plaintiff’s Claims for Emotional Distress and Physical and
Psychological Damages is Warranted

Plaintiff’s attempt to distinguish the authority warranting the preclusion of her damages
claims for emotional distress and physical and psychological injury is unavailing. As proven by
her most recent productions, her discovery abuses are equally as purposeful, prejudicial, and
sanctionable as those in the cited cases where the Court has dismissed the cases entirely.
Since this Court’s Order at the April 21, 2016 hearing, despite the Plaintiff’s counsel
representation to undersigned counsel and this Court that the identities and all medical records
for Plaintiff’s treatment providers after the alleged defamation had been provided,

14
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At a minimum, Plaintiff was and is capable of identifying the physicians and
psychologists who have treated her; the matter is fully in her control. These were providers who
she is currently seeing or has seen in the recent past, who have prescribed her medication, and
who are treating her for emotional and mental issues, the very conditions for which she seeks
damages. There can be no argument that the failure to identify and produce records from these
doctors was anything but an intentional and willful violation of the discovery rules and this
Court’s Order.
This is but one example of Plaintiff’s discovery misconduct. Plaintiff repeatedly has
produced requested documents only when the non-production of the documents had been or was
about to be discovered. In addition to the examples discussed in the opening brief, most
recently,

.4
Plaintiff’s pattern of discovery abuses and failure to disclose necessary and required
information makes clear that no lesser sanction will deter Plaintiff’s continuing discovery abuses.
The purpose of Rule 37 sanctions, “to ‘ensure that a party will not benefit from its own failure to
comply,’ to ‘obtain compliance with a particular order issued,’ and to ‘serve a general deterrent
4

Plaintiff lodged an objection to communications regarding “ongoing” investigations, but did not object to
production of documents regarding Det. Recarey’s 2006 investigation. Moreover, weeks prior to the deposition,
Plaintiff amended her Rule 26 disclosures to include these as documents on which she planned to rely, yet failed to
produce them until the day before the deposition, despite multiple requests for production of all newly listed Rule 26
documents.

15
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effect on the case at hand and on other litigation, provided that the party against whom they are
imposed was in some sense at fault.’” Szafrankowska v. AHRC Home Care Servs., Inc., 2008
WL 186206, *1 (S.D.N.Y. Jan. 22, 2008) (quoting Update Art, 843 F.2d at 71); see also S. New
England, 624 F.3d at 149.
Any action short of precluding Plaintiff’s recovery of claims for physical, psychological
and emotional distress damages will fall short of serving Rule 37’s purpose to “ensure that a
party will not benefit from its own failure to comply” with court orders. S. New England, 624
F.3d at 149. To permit Plaintiff to get away with her purposeful non-compliance would reward
her by allowing her to conceal relevant discoverable information. Some of this information may
be dispositive on the lack of causation between Ms. Maxwell’s alleged defamatory statement and
Plaintiff’s alleged physical symptoms and emotional distress.
WHEREFORE, for the forgoing reasons and those set forth in the Motion, Ms. Maxwell
request that the relief requested in the Motion be granted.
Dated: July 8, 2016

Respectfully submitted,

/s/ Laura A. Menninger
Laura A. Menninger (LM-1374)
Jeffrey S. Pagliuca (pro hac vice)
HADDON, MORGAN AND FOREMAN, P.C.
150 East 10th Avenue
Denver, CO 80203
Phone: 303.831.7364
Fax:
303.832.2628
lmenninger@hmflaw.com
Attorneys for Ghislaine Maxwell

16
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CERTIFICATE OF SERVICE
I certify that on July 8, 2016, I electronically served this REPLY IN SUPPORT OF
DEFENDANT’S MOTION FOR RULE 37(B) &(C) SANCTIONS FOR FAILURE TO COMPLY
WITH COURT ORDER AND FAILURE TO COMPLY WITH RULE 26(A) via ECF on the
following:
Sigrid S. McCawley
Meredith Schultz
BOIES, SCHILLER & FLEXNER, LLP
401 East Las Olas Boulevard, Ste. 1200
Ft. Lauderdale, FL 33301
smccawley@bsfllp.com
mschultz@bsfllp.com
Bradley J. Edwards
FARMER, JAFFE, WEISSING, EDWARDS,
FISTOS & LEHRMAN, P.L.
425 North Andrews Ave., Ste. 2
Ft. Lauderdale, FL 33301
brad@pathtojustice.com

Paul G. Cassell
383 S. University Street
Salt Lake City, UT 84112
cassellp@law.utah.edu

J. Stanley Pottinger
49 Twin Lakes Rd.
South Salem, NY 10590
StanPottinger@aol.com

/s/ Nicole Simmons
Nicole Simmons
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Via CM/ECF
Honorable Judge Robert W. Sweet
District Court Judge
United States District Court
500 Pearl Street
New York, NY 10007

Re:

~~~~1-T-.,,,,-1-,......,.~

DATE FILED: ~'-t--""=4,.-t........_...__

Giuffre v. Maxwell,
Case no. 15-cv-07433-RWS-Regarding Pr otective Order

Dear Judge Sweet:
This is a letter motion to file Ms. Giuffre' s Response in Opposition to Defendant' s
Motion to Reopen Plaintiffs Deposition and certain accompanying exhibits under seal pursuant
to this Court's Protective Order (DE 62).
The Protective Order states:
Whenever a party seeks to fi le any document or material containing CONFIDENTIAL
INFORMATION with the Court in this matter, it shall be accompanied by a Motion to
Seal pursuant to Section 6.2 of the Electronic Case Filing Rules & Instructions for the
Southern District of New York.
See Protective Order (DE 62) signed on March 17, 2016, at p. 4. The parties have designated
certain docwnents confidential pursuant to the Protective Order; accordingly, Ms. Giuffre seeks
leave to file the Response and certain related exhibits under seal.
Respectfully submitted,

~ J:-Lf!/~

Meredith Schultz, Esq.
cc:

Laura Menninger, via CM/ECF
Jeffrey Pagliuca, via CMIECF
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1

(Case called)

2

THE COURT:

3

MS. McCAWLEY:

Extending discovery.
Yes, your Honor.

This is Sigrid

4

McCawley on behalf of the plaintiff, and we had filed a motion

5

for additional time to complete six depositions.

6

may recall that we received an order on Monday that allowed for

7

alternative services to three of the witnesses that we were

8

seeking to depose.

9

June 30th, which is I believe next Friday, if I'm correct.

Your Honor

Our discovery cutoff right now is set for
So

10

at present we have six witnesses that we still need to depose,

11

the three that we had alternative service for, and then we have

12

Mr. Ross GOw, who was the defendant's agent who issued the

13

defamatory statement, Mr. Brunel --

14

THE COURT:

How much time do you want?

15

MS. McCAWLEY:

Sorry.

We were requesting 30 days to

16

complete those depositions to coordinate with their counsel and

17

then coordinate with the defendant's counsel and get those set,

18

and I believe we can do that without altering the Court's

19

deadline for a trial, which is set presently for November --

20

I'm sorry, October 17th.

21

THE COURT:

OK.

22

MR. PAGLIUCA:

What is wrong with that?

Your Honor, in theory, initially there

23

is nothing wrong with that.

It seems to me that we're not

24

going to complete a variety of discovery issues by July 1.

25

problem, I think, your Honor, is the cascading effect of that
SOUTHERN DISTRICT REPORTERS, P.C.
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1

3

extension.

2

And if I could digress for a moment and just a moment?

3

When we were here I think in March, the Court raised the issue

4

of was this enough time for discovery at that time.

5

Court I didn't think so, and I didn't think that the trial date

6

was reasonable as a result of what I perceived to be problems

7

going forward with discovery.

8

opposed my suggestion as to extension of time at that point and

9

we proceeded.

10

I told the

Counsel on the other side

The Court agreed with the plaintiff and not with

me.

11

The problem I see, your Honor, is that now we are

12

scheduled to have expert disclosures due in July, dispositive

13

motions in August, and a trial date in October.

14

believe that it is feasible, if we continue discovery out until

15

the end of July, to have expert discovery done by the end of

16

August.

17

dispositive motions completed in the time set by the Court, and

18

all of that is going to push into whether or not we have an

19

October 18th trial date.

20

I don't

I don't believe it is going to be feasible to have

I think the Court also needs to consider, your Honor,

21

and of course is now familiar with the volume of paper that

22

gets filed in this court on a regular basis at all hours of the

23

day and night, and I anticipate that there are going to be

24

significant evidentiary issues that the Court is going to need

25

to rule on in advance of trial.

The Court sees a harbinger of

SOUTHERN DISTRICT REPORTERS, P.C.
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1

those issues today, I think, as a result of these subpoenas.

2

All of that tells me that the prudent course of action in my

3

view is to sort of try to sit down and rework some of these

4

discovery deadlines with an idea that we're going to actually

5

have realistic dates.

6

THE COURT:

OK.

Good.

I'll extend the deadline 30

7

days.

8

can come up with a schedule that both sides will agree upon.

9
10

I'll direct counsel to meet and confer and see if they

Second, the plaintiff wants to maintain certain
confidentiality designations.

What is the problem?

11

MS. McCAWLEY:

12

So, with respect to our revised Rule 26 disclosures,

13

we, in order to divulge all information relevant to the case,

14

had a list of individuals on there who are allegedly victims of

15

sexual abuse themselves as minors or witnessed things.

16

designated under our protective order in this case that Rule 26

17

disclosure as confidential.

18

Protective Order.

19

window to file something with the Court.

20

motion for the protective order.

21

Yes, your Honor.

So we

It was challenged under the

Once it is challenged, we have a ten-day
So we filed our

On Friday of this past week, on the 17th, they issued

22

a new -- defendants issued a new Rule 26 disclosure with 42 new

23

names on it, those of which were on our disclosures, without

24

marking it as confidential.

25

asking them to hold that as confidential until the Court has an

So I sent them an email just

SOUTHERN DISTRICT REPORTERS, P.C.
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1

opportunity to rule on whether or not those names can remain

2

confidential under the protective order.

3

as we are right now.

4

So we are awaiting a ruling.

So that is the status

We believe those

5

individuals should be protected under the Court's protective

6

order and those names kept confidential during the course of

7

this, and it is my understanding that defendants oppose that

8

position.

9
10

THE COURT:

What is the attack?

MR. PAGLIUCA:

Well, your Honor, under the terms of

11

the protective order, certain categories of information is

12

likely confidential.

13

confidential.

14

understand is a Rule 26(a) disclosure, which is a good faith

15

disclosure of people who may have information relevant to the

16

claims or defenses in the case.

17

is is the names of people.

18

People's names, in my view, are not

I didn't choose to list these folks in what I

That's their listing.

All it

I have absolutely no idea or ability to understand why

19

someone's name could be considered to be confidential.

20

their name.

21

They have a driver's license with it.

22

names in a 26A(a) disclosure could be deemed confidential.

23

And what I view this as is just simply, you know,

They use it every day.

It is

They walk around with it.
I don't understand how

24

another step in the process here of preventing access and use

25

of information.
SOUTHERN DISTRICT REPORTERS, P.C.
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1

THE COURT:

2

MR. PAGLIUCA:

3

THE COURT:

4

MR. PAGLIUCA:

5

THE COURT:

6

MS. McCAWLEY:

Well, you've got the information.
I do have the information.

Yes.
Why is it confidential?

Why?
May I address that, your Honor?

7

you want me to address that?

8

THE COURT:

9

MS. McCAWLEY:

Did

Yes.
Sorry.

So with respect to the reason

10

why individuals who may have been victims of sexual assault

11

would be confidential, there is case law that we cite in our

12

brief, Doby v. Evans, which deals with using, for example,

13

pseudonyms of victims --

14
15
16
17

THE COURT:

Let's just -- I think we can shorthand in

the context of the patois of this case.
Victims.

OK.

confidentiality of the identity of the victims.

18

MS. McCAWLEY:

19

THE COURT:

20

MS. McCAWLEY:

21

THE COURT:

22

MS. McCAWLEY:

23

THE COURT:

24
25

You want to maintain the
OK?

Yes, your Honor.

Beyond that?
Right.

OK.

Beyond that we are fine.

All right.

That will be maintained.

Thank you.

Apple and Microsoft.

Let me ask the

defense, seems to me the law bars the subpoenas.
MR. PAGLIUCA:

I don't understand why, your Honor.

SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300

I

Case 1:15-cv-07433-LAP Document 276 Filed 07/13/16 Page 7 of 35
G6ndgium

1

think it's a legitimate Rule 45 subpoena.

2

why it would be barred under Rule 45.

3

the providers of the information.

4

that if there is a release that's provided to them by the

5

plaintiff, they will turn over the information.

6

understand what the problem is.

7

your Honor, that the plaintiffs are required to produce to us

8

under our discovery requests and have not, which resulted in

9

these Rule 45 subpoenas.

10

THE COURT:

7

I don't understand

There is no objection by

They have indicated to us

And I don't

This is information indeed,

After the Rule 45 --

Well, as far as Apple, my understanding

11

about Apple is that with respect to that, that material has

12

been reviewed by counsel and everything has been turned over

13

that's appropriate.

14

MS. SCHULTZ:

That is correct, your Honor.

15

MR. PAGLIUCA:

16

the issue is moot and I agree.

Well, if that's true, your Honor, then

17

THE COURT:

18

MR. PAGLIUCA:

19

THE COURT:

20

Now, the problem with Microsoft, I'm not quite clear.

21

MR. PAGLIUCA:

22

If what?

So Apple is out.

The problem for me or the problem for

them?

23

THE COURT:

24

MS. SCHULTZ:

25

The issue is moot if that is true.

The problem for the plaintiffs.
Thank you, your Honor.

Meredith

Schultz, from Boies, Schiller & Flexner, on behalf of Ms.
SOUTHERN DISTRICT REPORTERS, P.C.
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1

Giuffre.

2

They are personal emails accounts.

3

access that.

My client had two email accounts with Microsoft.

4

THE COURT:

5

MS. SCHULTZ:

We have not been able to

Why not?
Well, it appears for one -- there is one

6

called live.com, and it appears for that, that that has been

7

administratively deleted.

8

that, but when you put in the email address to try to recover

9

it, I get a message saying we don't recognize this one, "this

I don't have personal knowledge of

10

one" being the email address.

11

on this matter.

12

8

That is Exhibit 1 to our brief

We wrote a letter to opposing counsel citing some

13

governing provisions of Microsoft's email policy that indicates

14

that due to inactivity they delete accounts after a certain

15

amount of time.

16

to that account but I can't say so for sure.

17

to access that whatsoever.

18

It's my understanding that that has happened
So we are unable

The second account is a hotmail.com account.

We have

19

also been unable to access that.

20

exists, but despite multiple and diligent attempts to get into

21

that account, we have been unable to.

22

in those attempts myself personally.

23

captured and produced every electronic document to which we

24

have access.

25

It appears that it still

And I have been involved
Accordingly, we have

And I'd like to speak a minute about the legality of
SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300

Case 1:15-cv-07433-LAP Document 276 Filed 07/13/16 Page 9 of 35
G6ndgium

9

1

the Microsoft subpoena.

Even under Rule 26, it is a hopelessly

2

broad subpoena.

3

of it appears to violate the Electronic Communications Privacy

4

Act and the Stored Communications Act, federal laws.

5

seeks -- excuse me.

6

ever been sent to that account or sent from that account.

7

That's every single personal email.

8

limitations, without exceptions, without a timeline.

9

pursuant to these subpoenas, these emails are to be turned over

It is abusive civil discovery and on the face

The email

The subpoena seeks every email that has

This is without
And

10

to defense counsel.

11

opportunity to review for attorney-client privilege email,

12

review for relevance, and it wholly circumvents the protections

13

of the discovery process, which is why courts who have looked

14

at this issue have consistently rejected these broad subpoenas.

15

So, plaintiff's counsel would not have an

Defendants know that they are not entitled to every

16

single personal email plaintiff has ever sent or ever received

17

in the course of however many years these accounts were open.

18

In fact, Judge Kozinski in the Ninth Circuit allowed a civil

19

suit against those who propounded these improper subpoenas, and

20

that was with regard to a professional email account, as

21

opposed to personal email accounts, the issue in this case

22
23
24
25

THE COURT:

Do we know what the date of this account

is?
MS. SCHULTZ:

It's an old account.

I think, 2011 -- I

know that it was -- at least one of them was active in 2011.
SOUTHERN DISTRICT REPORTERS, P.C.
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1

It's impossible for me to determine at this point when it was

2

opened and when it was last used because we don't have access

3

to them.

4

THE COURT:

Yes.

5

MR. PAGLIUCA:

6

going to be frank.

7

us -- so let me backup.

8
9

10

OK.

Your Honor, this is the problem and I'm

This is a hide-the-ball problem.

They tell

We were originally told these are the only email
accounts that the plaintiff had.

When we deposed her, we found

10

out about these accounts.

11

counsel telling us, oh, we've done this due diligence search

12

and we can't access any of this information, these accounts are

13

closed.

14

find out, indeed, the accounts are not closed; indeed, they

15

have been active, and there are indeed emails that are relevant

16

to the issues in this case that were sent and received out of

17

these accounts.

18

We then get into an issue with

Well, then we look into it a little bit further and we

That's a fact here.

Now, all they need to do, if they want to avoid

19

electronic privacy issues, is comply with their discovery

20

obligations, execute a release, and send it to Microsoft.

21

Microsoft will then give them the information.

22

have been told in response to this subpoena.

23

That's what we

So to sit here and say, oh, it's overbroad and it's a

24

problem and you can't do it, you know, you can't have it both

25

ways.

You either can't avoid discovery of something that you
SOUTHERN DISTRICT REPORTERS, P.C.
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1

are required to give up and then say, gee, we don't have access

2

to it.

That's the conundrum here, your Honor.

3

I'm sorry we are here at this point.

I agree, if

4

there is privileged information in there, maybe somebody should

5

review it.

6

access to it and the account is closed and that's indeed not

7

true, it seems to me that you have forfeited your ability to

8

then stand up and say the subpoena is overbroad.

But when you tell opposing counsel we don't have

9

THE COURT:

Forgive me, but what's the basis upon

10

which you say it's not true?

11

MR. PAGLIUCA:

12

THE COURT:

13

MR. PAGLIUCA:

14

The account is not closed?

Yes.
Because we have been told that by

Microsoft when we issued them the subpoena.

15

MS. SCHULTZ:

Can I address that really briefly?

16

My communications regarding these accounts are in

17

letters that are attached to the briefs in this case.

18

said that the Hotmail account was closed.

19

unable to access it.

20

I never

I said that we are

With regard to the Live.com account, I said it appears

21

to be closed because the website does not recognize the email

22

address.

23

I never told them that the accounts were closed.
I am more than happy to sign a release to Microsoft

24

for any data that they might have to be delivered to

25

plaintiff's counsel, at which point we will be more than happy
SOUTHERN DISTRICT REPORTERS, P.C.
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1

to run our search terms, review it, and produce anything that

2

is relevant.

3

THE COURT:

4

MS. SCHULTZ:

5

12

That is good.
But the subpoenas are requesting that

all of our data be turned over to defense counsel.

6

THE COURT:

OK.

Well, so what we'll do is at the

7

moment -- yes, OK, we'll quash the subpoena on Microsoft, with

8

the understanding that that's not on the merits and it can be

9

renewed, if necessary.

Also, on the understanding that the

10

plaintiffs will do whatever is necessary to get access to these

11

accounts, review them, and determine -- treat it as the Apple

12

accounts have been treated.

13

OK.

So that solves that problem.

14

Churcher's motion to quash.

15

MR. PAGLIUCA:

Your Honor, before we move on, I have

16

one point of clarification with regard to the earlier ruling

17

about counsel conferring about scheduling going forward.

18

THE COURT:

19

MR. PAGLIUCA:

20

Yes.

confer about all of the scheduling issues moving forward.

21

THE COURT:

22

MR. PAGLIUCA:

23
24
25

I understand that to mean we should

Which you think are relevant.
Including up to the trial date in this

case?
THE COURT:

Whatever you think -- if you have a

position that you think is now established that we are not able
SOUTHERN DISTRICT REPORTERS, P.C.
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1

to try the case in October, that's fine.

2

MR. PAGLIUCA:

3

THE COURT:

4

MR. PAGLIUCA:

5

understanding the Court's order.

6

THE COURT:

7

Churcher.

8

MR. FEDER:

9

OK.

Thank you, your Honor.

Whatever.
I just want to make sure I am

Yes, OK.
Yes.
Eric Felder, from Davis Wright Tremaine,

for the movant.

10

THE COURT:

Sure.

11

MR. FEDER:

Good afternoon.

12

13

Of course.
My name is Eric Feder

from Davis Wright Tremaine, for the movant, Sharon Churcher.

13

My client, Sharon Churcher, is a journalist.

She is

14

currently employed by American Media, Inc., where she is a

15

reporter for Radar Online and the National Inquirer.

16

to that she worked at the British newspaper, The Mail on

17

Sunday.

18

has been subpoenaed as a third party here to give testimony and

19

to provide documents in this case.

20

subpoena.

21

She's also worked as a freelance reporter.

And prior

And she

We move to quash the

As Ms. Churcher states in her affidavit in support of

22

the motion, her entire involvement with this case, with the

23

plaintiff, with the defendant, all of the facts underlying the

24

case was as a reporter seeking to report and publish news

25

stories.

All the documents and the information described in
SOUTHERN DISTRICT REPORTERS, P.C.
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1

the subpoena and the document requests, which are quite broad,

2

by the way, and which we have to assume provide the contours of

3

the information they are seeking in deposition, were created or

4

obtained by Ms. Churcher in the course of her news-gathering

5

activities, and much of the information sought was communicated

6

in confidence, as well.

7

Law, which is the appropriate law and which defendants

8

acknowledge is the appropriate law, not the slightly less

9

protective Federal Reporters' privilege, the defendant has a

So under the New York State Shield

10

heavy burden to meet to even obtain nonconfidential

11

information, and confidential information is absolutely

12

privileged.

13

We just received an opposition to our motion which was

14

filed last night after close of business and we've been

15

reviewing it, but much of the substance of it is redacted out

16

pursuant, presumably, to the protective order.

17

previously offered defense counsel to sign the acknowledgment

18

of the protective order, which does provide for disclosure to

19

witnesses and witnesses' counsel.

20

before.

21

We had

They didn't take us up on it

Obviously, the offer still stands.
But what we can say based on what we've seen is that

22

the defendant claims that Ms. Churcher, who they fully

23

acknowledge reported stories about this case -- not this

24

litigation but the underlying case and who first met the

25

plaintiff when she traveled to Australia to interview her in
SOUTHERN DISTRICT REPORTERS, P.C.
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1

2011, that she at some point along the way transformed from a

2

reporter reporting news into a friend or a business adviser.

3

It's not clear again because of the redactions when this

4

transformation presumably took place.

5

that is simply an incorrect characterization of the

6

relationship.

7

But the reality is that

Since 2011, and continuing up, frankly, through the

8

present day, Ms. Churcher has continued to cover this story as

9

a reporter, has published stories, including just I think two

10

months ago, often using "Virginia" or her so-called agents as

11

sources, of course most prominently in early 2015, which is

12

what underlies this particular litigation.

13

By its terms, the Shield Law applies to any

14

information obtained or communications made, quote, in the

15

course of gathering or obtaining news for publication.

16

course, a reporter's source relationship is complicated.

17

every single interaction or every single communication is going

18

to be an interview with questions and answers that then get

19

published verbatim.

20

emails where Sharon provided advice to Virginia, that doesn't

21

transform the overall relationship from reporter and source to

22

adviser and advisee or friend.

23

Now, of
Not

So to the extent that there are particular

Reporters communicate with sources in a variety of

24

ways.

A police beat reporter may take a sergeant out for

25

drinks and talk about life in general with no intention of
SOUTHERN DISTRICT REPORTERS, P.C.
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1

publishing details but with the intention of maintaining that

2

close source relationship so that when the sergeant comes into

3

possession of information, he's right there as the first

4

recipient of that information.

5

As this Court stated in the Schoolcraft case, that the

6

reporter's privilege seeks to prevent the unnecessary enmeshing

7

of the press in litigation that arises from events they cover.

8

And that's exactly what this is.

9

The Second Circuit interprets the qualified privilege

10

very broadly to apply not only to individual bits of

11

information gathered from sources but also to unpublished

12

details of the news gathering process.

13

v. Goldman Sachs case, 669 F.3d 105, from 2012.

That's from the Baker

14

But either way, what they're seeking here, as

15

described in their opposition, is quintessential news gathering

16

Shield Law material.

17

points in their brief.

18

interview notes, recordings, memos, and other documentation

19

that are clearly, and concededly by the defendant, from the

20

news gathering process.

They list it at a couple of different
They are asking for Sharon Churcher's

21

In order to overcome this Shield Law for even the

22

nonconfidential information, they have to make a clear and

23

specific showing that the information is highly material and

24

relevant, that it's critical or necessary to the maintenance of

25

the claim or defense, and that it is not obtainable from any
SOUTHERN DISTRICT REPORTERS, P.C.
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1

alternate sources.

2

that they haven't exhausted all other sources up to and

3

including the proceedings here today, where they are continuing

4

to seek material from the plaintiff's email accounts, which

5

your Honor just granted an order that would facilitate that,

6

and also the pending motion to reopen plaintiff's deposition.

7

So clearly they haven't exhausted plaintiff as a source.

So as an initial point, it is quite clear

8

They are also asking for Ms. Churcher's communications

9

with the plaintiff's agents or attorneys or communications with

10

law enforcement about the plaintiff, but we're not aware of any

11

effort to obtain that information from those agents and

12

attorneys or from law enforcement.

13

may have their own objections to a subpoena.

14

defendants may not like what the FBI would say here, but there

15

are certainly alternative sources that they are required under

16

the Shield Law to turn to before seeking this from a reporter.

17

Obviously, law enforcement
And while the

In addition, the information -- again, we haven't seen

18

precisely what it is because it is blacked out of their

19

opposition but to the extent we understand it -- does not meet

20

the critical or necessary prong, which is, under the Second

21

Circuit law and under New York law, quite high.

22

Circuit articulated in Krase v. Graco, 79 F.3d 346, the

23

information can be compelled, or disclosure can be compelled

24

when the claim or defense, quote, virtually rises or falls with

25

the admission or exclusion of the proffered evidence.
SOUTHERN DISTRICT REPORTERS, P.C.
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1
2

18

just -- they have not made that showing here.
They talk about the fact that they need this

3

information because the credibility of the plaintiff is key,

4

but the credibility of a plaintiff is key in many kinds of

5

cases and certainly very often in libel case, where truth or

6

falsity is sort of the ultimate issue being tried, and there is

7

obviously not a wholesale exception for libel or any case where

8

the plaintiff's credibility is central to the Shield Law.

9

They also focus heavily on the idea that the story

10

changed over time from what was published in 2011 and what was

11

published in 2015 and after and, in particular, the question of

12

whether Virginia had sex with Prince Andrew or not.

13

the article stated that there was not evidence that that

14

happened.

15

happened, they then reported that it had.

16

that's less an issue of the story changing than what changed

17

was what the newspapers were comfortable publishing.

In 2011,

In 2015, after court papers stated that it had
But I would submit

18

There is actually a Vanity Fair article about this

19

that was published later in 2011 that talks about how -- it

20

talks about Prince Andrew -- that's what the article is

21

about -- and it talks about the strictness of British libel

22

laws that likely are what contributed to newspapers sort of

23

hedging on that point.

24
25

This also is not a case where the journalist was an
eyewitness to events in her capacity as a citizen.
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1

there when whatever happened with Ms. Maxwell and Ms. Giuffre

2

took place, witnessing it as citizen Sharon Churcher.

3

her knowledge about this comes from reporting as a reporter.

4

And, finally, because the documents all fall within

5

the Shield Law, a reporter should not be burdened with going

6

and sitting for a deposition where her counsel basically

7

objects to every question as privileged under the Shield Law.

8

And both the New York Court of Appeals and the Second Circuit

9

have emphasized that.

19

All of

The New York Court of Appeals said, in

10

Holmes v. Winter, which we cite in our brief, where the entire

11

focus of a reporter's testimony would be on privileged topics,

12

quote, No legitimate purpose would be served by requiring a

13

witness to go through the formality of appearing to testify

14

only to refuse to answer questions concerning the information

15

sought.

16

And the Second Circuit, in Gonzalez, talked about the

17

dangers that if parties to a lawsuit were free to subpoena the

18

press at will, it would become standard operating procedure,

19

and the resulting wholesale exposure of press files to

20

litigants' scrutiny would burden the press with heavy costs of

21

subpoena compliance and could otherwise impair its ability to

22

perform its duties.

23

Finally, even setting aside the Shield Law, the scope

24

of the subpoena is very broad and overly burdensome even just

25

as a third party.

These communications go back at least five
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1

years, if not more.

Ms. Churcher was employed at different

2

newspapers and is a freelancer, so we are talking about

3

multiple email accounts.

4

scope of communications which aren't limited by time or

5

specific subject matter would be quite burdensome, but, again,

6

because the Shield Law applies, a fortiori, as a journalist,

7

she should not be put to that burden.

8

THE COURT:

9

MR. PAGLIUCA:

So even just gathering this broad

Thank you.
Your Honor, I start with -- I would

10

like to read to the Court an example of Ms. Churcher's

11

involvement in this case.

12

I was allowed to bring my cell phone in, I would play it, but I

13

wrote it down to read it to the Court.

14

MS. McCAWLEY:

I have this as an audio file and if

Excuse me, your Honor.

I just want to

15

make sure that we are not -- some documents have been labeled

16

confidential, which is why there are redactions and I believe

17

there are other individuals present in the courtroom --

18

THE COURT:

Yes.

19

MS. McCAWLEY:

20

THE COURT:

21

MR. PAGLIUCA:

Find out what it is.

Thank you.

No.

Confer with counsel.

This is not a document that has been

22

produced by the plaintiffs, and it has never been labeled as

23

confidential in connection with this case.

24

MS. McCAWLEY:

Sorry.

I was concerned about that.

25

MR. PAGLIUCA:

So, this is a voice message that
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1

Ms. Churcher left for Paul Cassell, who is a lawyer in this

2

case who entered an appearance in this case, in February of

3

2015.

4

On February 5, 2015, your Honor, it starts out:

5

it's Sharon.

6

background basis something that's in my file.

7

feel almost like a friend of Virginia's.

8

affidavit was pretty close to perjury.

9

get a chance.

Paul,

I wanted to discuss and with you on a deep
I, as you know,

I think that the FBI

Give me a call when you

On a deep background basis, if it's not going to

10

be a conflict for you, it's something that I wanted to get your

11

advice on.

12

Take care.

Bye-bye.

This voice message is troubling on a number of levels,

13

your Honor, in connection with this case.

14

been provided to us, and there is a lawyer who has entered an

15

appearance in this case.

16

discovery from the plaintiff and it has never been provided,

17

and it's germane to the issues before the Court.

18

reveals is that this is not Ms. Churcher's first interaction

19

with Mr. Cassell, lawyer for the plaintiff.

20

first-name basis.

21

messages for him.

22

First, it has never

We have asked for this kind of

But what it

They are on a

She is feeling free to call him and leave

And what she wants to discuss is apparently an

23

affidavit prepared by the FBI that's been provided to

24

Ms. Churcher by someone; I don't know whom, your Honor, but I'm

25

going to presume it was provided to Ms. Churcher by the
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1

plaintiff.

2

litigation in this case about our access to alleged

3

public-interest privileged documents that were not turned over

4

to us but were submitted in camera to the Court.

5

extent that that's part of those documents and Ms. Churcher has

6

it, that's a problem for the discovery process in this case.

7

That's troubling as well because we went through

But to the

And it's a problem for Ms. Churcher, your Honor,

8

because it's clear, as is attached to our papers, that

9

Ms. Churcher's role in this entire ordeal was not simply a

10

journalist.

11

self-described adviser.

12

She is a self-described advocate.

13

this ordeal, Ms. Churcher was acting as a source of information

14

to Mr. Edwards, who is another lawyer who has entered an

15

appearance in this case, and to law enforcement.

16

Ms. Churcher is a self-described friend.

She is a

She's a self-described confidante.
In many instances throughout

The Shield Law only applies when journalists are asked

17

to disclose information received in the course of gathering or

18

obtaining news for publication.

19

in connection with this case are far outside of those bounds.

20

To be clear, we don't want that information from Ms. Churcher.

21

So whatever information Ms. Churcher has that was indeed

22

obtained in her job in the course of gathering or obtaining

23

news for publication, we haven't subpoenaed that information.

24
25

And Ms. Churcher's activities

But I suggest, your Honor, that the blanket notion
that Ms. Churcher can't sit for a deposition in this case is
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1

simply wrong, and these issues need to be resolved on a

2

question-and-answer basis by Ms. Churcher, because her role in

3

connection with this case far exceeded any role as a

4

journalist.

5

Indeed, your Honor, Ms. Churcher is a fact witness in

6

this case.

The Shield Law relied on is only applicable when

7

the journalist is asked to disclose information, again,

8

received in the course of gathering or obtaining news for

9

publication.

And much of the information that we are asking --

10

if, indeed, it is not all -- from Ms. Churcher has nothing to

11

do with information she gathered or collected in the course of

12

gathering news for publication.

13

We have Ms. Churcher meeting with the plaintiff in

14

early 2011 and then conducting a week-long series of interviews

15

leading to the publications in March of 2011.

16

through another five years here where the story changes, and it

17

is reasonable, I believe, to believe that the story is changing

18

not because of the truth of the story but because of

19

information that's being given to the plaintiff and she is then

20

changing her story to make it more salacious and more sellable

21

to various people through the world.

22

We then go

There is a series of exchanges between the plaintiff

23

and Ms. Churcher that we have in email communications that have

24

been provided to the Court that demonstrate this course of

25

conduct over time.

We also have a series of communications
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1

between the plaintiff and law enforcement and the plaintiff's

2

lawyers that are not news-gathering activities.

3

wholly outside of the process of gathering news.

4

sharing information back and forth, and Ms. Churcher is

5

providing information to Mr. Edwards, counsel in this case.

6

Ms. Churcher is advising the plaintiff on how to deal with her

7

own lawyer in connection with maximizing her return on

8

publishing details that appear to be provided to the plaintiff

9

by Ms. Churcher.

10
11

These are
And they are

All of this is outside the bounds of any

Shield Law or any privilege.
I think the Court knows -- I'm sure the Court is

12

exhausted with all of the pleadings that have been filed in

13

this case related to discovery.

14

all avenues available to us to obtain this information.

15

is really no place else to go.

16

is not well founded, your Honor, that there is some notion that

17

we have not done everything that we can to get this information

18

from the plaintiff, Microsoft, other places before turning to a

19

subpoena to Ms. Churcher.

20

I believe we have exhausted
There

And so there is -- I think it

Ms. Churcher is likely the only source of this highly

21

relevant information, which is this 24-page fabricated diary

22

and the testimony around that, communications with law

23

enforcement and the FBI that have no legitimate investigative

24

reporter purpose.

25

So, for those reasons, Judge, I believe the Court
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1

should deny the motion to quash, we should be allowed to

2

proceed forward with the deposition of Ms. Churcher.

3

are particularized objections to the questions because counsel

4

believe that those invade some privilege, they should be raised

5

at that time, and we go forward on a question-by-question basis

6

because most of this information will not be subject to any

7

privilege.

If there

8

Thank you.

9

MR. FEDER:

May I be heard briefly?

10

THE COURT:

Mm-hmm.

11

MR. FEDER:

Thank you.

12

First of all, the voicemail that my colleague read is

Just very briefly.

13

totally consistent with news gathering.

14

on deep background, and in trying to cultivate the source she

15

describes herself as almost a friend.

16

that type of less formal communication is indicative of a

17

transformation from a journalist into something else.

18

She mentions that it's

Again, I don't think

But more problematically, we haven't heard that

19

voicemail.

20

about because they are redacted; the exhibits containing them

21

were filed under seal.

22

of information they are trying to seek and which pieces of

23

information they are claiming are not subject to the privilege.

24
25

We haven't seen any of the emails they are talking

So we don't know exactly which pieces

I think we can all agree that Ms. Churcher is in fact
a journalist, that she did in fact publish stories from
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1

actually going back to 2007 that Virginia wasn't named, but

2

from 2007 and certainly 2011 onward, publishing stories about

3

these matters.

4

here at a minimum somewhere.

26

So, clearly the Shield Law is floating around

5

And they have to make a clear and specific showing for

6

each piece of information that they claim either the Shield Law

7

doesn't apply because she wasn't acting in her capacity as a

8

journalist or that the Shield Law is overcome because it's

9

critical or necessary and they've exhausted alternative

10

sources.

11

shall order disclosure only of such portions of the news sought

12

as to which the above-described showing has been made and shall

13

support such order with clear and specific findings made after

14

a hearing.

15

And the Shield Law itself provides that the Court

So we can't go forward and just deny the motion to

16

quash entirely and just go to a deposition and start answering

17

questions when the Shield Law at a minimum applies to, we would

18

submit, all of it but at a minimum a substantial portion of the

19

information.

20

about here.

21
22

We need to see what they're specifically talking

THE COURT:

Thank you very much.

I will reserve

decision.

23

The motion to quash the Epstein --

24

MR. POE:

25

THE COURT:

May I approach the podium, your Honor?
Yes.

Of course.
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1

MR. POE:

Good afternoon, your Honor.

2

behalf of non-party Jeffrey Epstein.

3

my colleague Rachel Li Wai Suen.

Gregory Poe on

With me, your Honor, is

4

THE COURT:

5

MR. POE:

6

We've attempted to be thorough in our briefing so I

Yes.

Yes, your Honor.

Thank you.

7

won't belabor the issues.

I think the key issue is whether in

8

fact an undue burden would exist if Mr. Epstein were subjected

9

at this point to a deposition.

The plaintiff concedes, as the

10

law requires, that evidence must be relevant and admissible.

11

And here the examples the plaintiff's counsel has offered with

12

respect to a 2010 deposition in a different proceeding where

13

Mr. Epstein apparently answered some questions doesn't add

14

anything that the public record already doesn't reveal.

15

our view, that would not justify a deposition, which leaves

16

really the Fifth Amendment implications that have been

17

represented will be made, and that raises the LiButti issue.

18

So, in

And under LiButti, your Honor, really the permeating

19

factor is control.

And the typical case -- really, most of the

20

cases, to the extent courts have addressed this issue, are

21

employee invocations where the corporation for which the

22

employee works is the party, and there the invocation can be

23

imputed because it is controlled.

24

and the factors that exist don't justify the deposition under

25

the LiButti analysis.

There is no control here,

And I would point the Court, as I'm sure
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1

the Court has reviewed, to docket 228 -- that's the defendant's

2

pleading -- at pages 16 to 18, which lays out both in redacted

3

form, which I have not reviewed, and unredacted form, various

4

bases for why LiButti has not been met here by the plaintiff.

5

But the alternative argument the plaintiff makes,

6

which is this is not ripe for decision, while we certainly

7

concede that it would not be something that is the usual

8

practice in a typical case, this is not a typical case, we

9

would respectfully submit.

And we would ask the Court consider

10

as an alternative holding in abeyance any deposition of

11

Mr. Epstein until the record that the plaintiff refers to has

12

been developed.

13

party, and it would not subject Mr. Epstein to a burden of a

14

deposition or the cost or inconvenience, which, of course, need

15

to be considered with respect to a third party under Rule 45,

16

when, in fact, if we are correct that no litigation purpose

17

would be served, it would by definition, in our view, be an

18

unnecessary cost and inconvenience and, therefore, an undue

19

burden.

That would not result in prejudice to either

Finally, your Honor, if the Court -- and, ultimately,

20
21

if Mr. Epstein is not granted relief with respect to this

22

motion, we would ask in the alternative that the Court prohibit

23

videography for the reasons that we have outlined in our

24

briefs.

25

asking for preferential treatment.

The plaintiff's opposition states that Mr. Epstein is
We make legal arguments,
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your Honor.

2

legal arguments, Mr. Epstein is not asking to be treated better

3

or worse than anybody else under the law.

4
5

Whether the Court agrees or disagrees with our

So with that, your Honor, we -- if the Court has any
questions, I am prepared to answer them.

6

THE COURT:

7

MR. POE:

8

MS. McCAWLEY:

9
10

Thank you.

Thank you.
Your Honor, may I be heard on the

motion to quash, please?
So with respect to Mr. Epstein, obviously the Court

11

has heard from us previously.

12

conspiracy, we allege, with Ms. Maxwell, the defendant.

13

would be highly prejudicial to the plaintiff here to not be

14

able to take his deposition.

15

He is at the center of this
It

To accommodate his concerns, even though he was

16

sighted just even days ago by his New York mansion, we have

17

agreed to fly down to the U.S. Virgin Islands to handle that

18

deposition.

19

With respect to his concerns over videography, he said

20

he was concerned that that would be leaked to the media, we

21

have a confidentiality order in place in this case and we will

22

gladly mark that as confidential so that is not a concern.

23

It's very important that we are entitled to ask him

24

those questions.

I know his counsel has stated that he intends

25

to take the Fifth.

As the Court well knows, there are many
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1

questions for which you have to have a basis to take the Fifth,

2

so it can't be just a carte blanche taking of the Fifth.

3

there will be questions that he can answer during that

4

deposition.

5

So

In addition, we're entitled to see his demeanor during

6

that, to have the jury see his demeanor on video if this goes

7

to trial.

8

deposition of Mr. Epstein, who is the co-conspirator here.

9

So it's critical that we are entitled to take that

With respect to the LiButti case, your Honor, that

10

case addresses, as the Court may well know -- it is a Second

11

Circuit case -- it addresses the standard by which a court can

12

allow a nonparty's invocation of the Fifth Amendment to have an

13

adverse inference against a party in a litigation.

14

that we meet all of the factors of LiButti, but at this point

15

that would not be the time for the Court to make that decision.

16

Obviously, the deposition needs to take place.

17

a record of what he is taking the Fifth on, and then we can

18

make those arguments presumably in a motion in limine for why

19

we believe that that adverse inference should apply.

20

We contend

We need to have

So, your Honor, I submit to you that this deposition

21

is critical to us.

We've done our part in trying to

22

accommodate this witness, and we believe that the deposition

23

should move forward and the motion to quash should be denied.

24

Thank you.

25

MR. PAGLIUCA:

Your Honor, may I make some comments on
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1

this motion as well?

2

THE COURT:

3

MR. PAGLIUCA:

4

Your Honor, first, I think what I'd like to say to the

5

Court is that, indeed, I wish Mr. Epstein's deposition could go

6

forward.

7

testify and testify truthfully, his testimony would be of

8

enormous support and corroboration of Ms. Maxwell's version of

9

events in this case.

10

Yes.
Thank you.

I have every reason to expect that should Mr. Epstein

It's important to note, your Honor, that Ms. Maxwell

11

was not the subject of this investigation that led to

12

Mr. Epstein's being charged and pleading guilty.

13

finished the deposition of Detective Recarey, who was the lead

14

deposition -- the lead detective in the case, and he agreed

15

that throughout this investigation he never spoke to

16

Ms. Maxwell.

17

in any of the alleged crimes.

18

or prosecution against Ms. Maxwell.

19

relative to Ms. Maxwell was to simply look her up on the

20

Internet.

21

We just

No one identified Ms. Maxwell as being involved
He did not seek any indictment
And his only investigation

There is no surveillance footage of Ms. Maxwell.

She

22

is not named in any of the affidavits that are filed with the

23

court.

24

the conduct that Mr. Epstein was alleged to have committed.

25

So, in short, Ms. Maxwell was not implicated in any of

It's important background, your Honor, for the next
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1

point here, because the plaintiff has not raised what I think

2

is a very important issue here with regard to the Fifth

3

Amendment, and that is does Mr. Epstein indeed have the ability

4

to assert a Fifth Amendment privilege now in the context of

5

this litigation.

6

considered, the first being, and I think it is important to

7

recognize, Mr. Epstein was granted immunity by the United

8

States Attorney in the District of Florida for the conduct that

9

I believe he is going to be questioned about.

And there are a number of factors that are

And I don't

10

believe that it is appropriate for a witness to assert a Fifth

11

Amendment privilege after they have been granted immunity by

12

the prosecuting authority under 18 United States Code 6001.

13

So, I don't think that there has been any exploration of

14

whether Mr. Epstein can indeed invoke his Fifth Amendment

15

privilege.

16

He also pled guilty to state charges which likely

17

would act as a jeopardy bar and prohibit Mr. Epstein from

18

asserting his Fifth Amendment privilege in the state system to

19

the extent that the immunity from the federal government

20

doesn't cover him, which I submit that it would.

21

There is also the statute of limitations, your Honor,

22

which seems to me has long expired with regard to any of the

23

allegations in this case.

24
25

Now, why do I raise that, Judge?
want Mr. Epstein to testify.

They don't really

That's the point here.
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1

to be able to have him assert his Fifth Amendment privilege so

2

that they can then try to back-door this against Ms. Maxwell.

3

And, in effect, they are creating their own little dichotomy

4

here, which is he's taking the Fifth, we want him to take the

5

Fifth, because then we get to just do a list of questions about

6

everything that we want to have an adverse inference about as

7

it relates to Ms. Maxwell, not as to Mr. Epstein.

8

problem, because they haven't done what they should do to get

9

to that point in the first place.

10

That is the

I think that is a real issue

and a real problem for this motion before the Court now.

11

This is simply an attempt to manufacture -- and I use

12

that word deliberately, your Honor -- manufacture self-serving

13

evidence that they can then try to present to a jury through

14

this derivative adverse inference.

15

Final comment:

I have never had a court allow a

16

witness to come into court and assert a Fifth Amendment

17

privilege, whether that be in a criminal case or a civil case.

18

I've never had a court allow a jury to be shown someone's

19

deposition while they are asserting a Fifth Amendment

20

privilege.

21

to me there is no point in allowing a videotaped deposition of

22

somebody who is going to sit there and say to every question

23

"On the advice of my counsel, I assert my Fifth Amendment

24

privilege."

25

of that process.

I don't understand the point of that.

And it seems

There is nothing to be served by the added expense
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So, your Honor, this is Mr. Epstein's fight, it is not

2

Ms. Maxwell's fight, but it becomes Ms. Maxwell's fight to the

3

extent that we're trying to create evidence down the road that

4

is used against Ms. Maxwell in this proceeding.

5

Thank you.

6

THE COURT:

7

Yes.

8

MR. POE:

9

MS. McCAWLEY:

Thank you.

Anything further?
Nothing further, your Honor.

Thank you.

Your Honor, may I just briefly

10

address -- defendant's counsel didn't file a brief on this so I

11

just want to take a few moments to address the points he has

12

just raised very briefly.

13

First, we would love to have Mr. Epstein give complete

14

testimony in this case.

15

he will do that for us, and that is why we want to take his

16

deposition.

17

to take the Fifth.

18

may change.

19

I look forward to that.

I hope that

Ms. Maxwell had given an indication she was going
When we deposed her, she didn't.

So things

We need his deposition.

Second, with respect to the representations regarding

20

the deposition of Detective Recarey which occurred earlier this

21

week, Detective Recarey did say that he sought to interview

22

Ms. Maxwell in the course of that and did acknowledge that

23

Ms. Maxwell is in the police reports.

24

that that is corrected on the record.

25

I just want to make sure

Thank you, your Honor.
SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300
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1

THE COURT:

2

I will reserve decision.

3

MS. McCAWLEY:

4

THE COURT:

Thank you, all.

Thank you.

Thank you, all.

5
6

-

-

-
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July 8, 2016
Via FncsimiJe (212) 805-7925

Hon. Robert W. Sweet
United States District Judge
United States District Court
Daniel Patrick Moynihan Courthouse
Southern District of New York
500 Pearl Street, Room 1940
New York, New York 10007-1312
Re:
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Giu.ffee v. Maxwell, 15-cv-07433-RWS

Dear Judge Sweet:
This is a letter motion to file Ms. Maxwell's exhibits to the Declaration of Laura A.
Menninger ln Support Of Reply lo Plaintiffs Opposilion to Defendant' s Motion to
Reopen Plaintiff's Deposition and the Declaration of Laura A. Menninger In Support
Of Defendant's Reply In Support Of Motion for Rule 37(b) &(c) Sanctions For
Failure To Comply With Court Order And Failure To Comply With Rule 26(a) under
seal pursuant to this Court's Protective Order (Doc.# 62).
The Protective Order states:
Whenever a party seeks to file any document or material containing
CONFTDENTIAT. INFORMATION with the Court in this matter, it shall be
accompanied by a Motion to Seal pursuant to Section 6.2 of the Elet:tronic
Case Filing Rules & Instructions for the Southern District of New York.

See Prolective Order (DE 62) signed on March 17, 2016, at p. 4. Exhibits contain
content designated ~is confidential by the parties pursuant to the Protective Order.
Ms . Maxwell therefore requests permission to file the Confidential information under
seal .
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Hon _Robert W_ Sweet
July 8, 2016
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Sincerely,
HADDON, MORGAN AND fOREMAN, P.C.

Isl Laura A. Menninger
Laura A. Menninger

CERTIFICATE OF SERVICE
I certify that on July 8, 2016, l electronically served this LEITER MOTION
via ELECTRONIC MAIL on the following:
Sigrid S. Mccawley
Meredith Schultz
BOIES, SCHll-l.f.·:R & FLEXNER, LLP
40 I East Las Olas Boulevard, Ste. 1200
Ft. Lauderdale, FL 33301
smccawley@bsfllp.com
mschultz@bsfllp.com
Bradley J_ Edwards
FARMER, JAFFE, WEISSTNG, EDWARDS,
FTSTOS & LEHRMAN, P_L
425 North Andrews Ave., Ste. 2
Ft. Lauderdale, FL 33301
brad@pathtojustice.com

Paul G. Cassell
383 S. University Street
Salt Lake City, UT 84112
cassellp@law.utah.edu

J. Stanley Pottinger
49 Twin Lakes Rd.
South Salem, NY 10590
StanPottinger@aoJ .com

Isl Nicole Simmons
Nicole Simmons

{Ut-13~2016
WED1:15-cv-07433-LAP
03:35 PM HADDON FOREMAN
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July 13, 2016

Via Facsimile (212) 805-7925
Hon. Robert W. Sweet
United States District Judge
United States District Court
Daniel Patrick Moynihan Courthouse
Southern District of New York
500 Pearl Street, Room 1940
New York, New York 10007-1312
Re:

USDCSDNY
DOCUMENT
ELECT'RONiC ".I.I Y FILED
DOC#:
DATE FIL-ED~ --rll"lr'""f-1-+--

Giuffee v. Maxwell, l 5-cv-07433-R WS

Dear Judge Sweet:
This is a letter motion to file Ms . Maxwell's Letter Morion requesting the Court to
strike and disregard Plaintiff's Sur-Reply in Response to Defendant's Reply in
Support of Motion for Sanctions, or in the alternative, permit Ms. Maxwell to file a
Sur Sur-Reply under seal pursuant to this Court's Protective Order (Doc. # 62).
The Protective Order states:
Whenever a party seeks to file any d<.Jcume1H or material containing
CONFIDENTIAL INFORMATION with the Court in this matter, it shall be
accompanied hy a Motion to Seal pursuant to Section 6.2 of the Electronic
Case Filing Rules & Instructions for the Southern District of New York.

See Protective Order (Doc. # 62) signed on March 17, 2016, at p. 4. The Letter
Motion contains content designated as confidential by the parties pursuant to the
Protective Order.
Ms . Maxwell therefore requests permission to file the J.ctter Motion under seal.
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Hon. Robert W. Sweel
July 13, 2016
Page 2

Sincerely,
HAJJDON , MORGAN AND FOREMAN , P.C.

Isl Laura A. MenninRer
1,aura A. Menninger

--------

CERTIFICATE OF SERVICE
I certify that on July 13, 2016; 1 electronically served this LEITER MOTION
via ELECTRONIC MAIL on the following:
Sigrid S. Mccawley
Meredith Schultz
BOIES, SCHILLER & FU:XNER, LLP
401 East Las Olas Boulevard, Ste. 1200
Ft. Lauderdale, FL 33301
smccawley@bstllp.com
mschultz@bsfllp.com
Bradley J. Edwards
FARMER, JAFFE, WEISSING, EDWARDS,
FISTOS & LEHRMAN, P.L.
425 North Andrews Ave., Ste. 2
Ft. Lauderdale, FL 33301
brad@pathtojustice.com

Paul G. Cassell
383 S. University Street
Salt Lake City, OT 84112
cassellp@law.utah.edu

1. Stanley Pottinger
49 Twin Lakes Rd.
South Salem, NY t 0590
StanPottinger@aoJ .com

Isl Nicole Simmons
Nicole Simmons
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UNITED STATES DISTRICT COURT
SOUTH ERN DISTRICT OF NEW YORK

----------------------------------------x

USDCSDNY
DOCUMENT
ELECTRO NJ Ct.. 1.1 Y FILED
DOC#:
DATE FILED:

VIRGINIA L. GIUFFRE,
Plaintiff,
15 Civ . 7433

(RWS)

- against 0 R D E R
GHISLAINE MAXWELL,
Defendant.
---------------------------------------- x

Sweet, D.J.

Plaintiff's motion for an adverse inference instruction shall
be taken in submission returnable August 11, 2016. All papers shall
be served in accordance with Local Civil Rule 6.1 and pursuant to
this Court 's previous orders .

It is so ordered.

l [ ,} ,
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July 18, 2016
Via CM/ECF
Honorable Judge Robert W. Sweet
District Court Judge
United States District Court
500 Pearl Street
New York, NY 10007
Re:

Giuffre v. Maxwell
Case no. 15-cv-07433-RWS - Regarding Protective Order

Dear Judge Sweet,
This is a letter motion to file Ms. Giuffre 's Response in Opposition to Defendant' s improper
letter motion to strike Plaintiff Virginia Giuffre's Motion for an Adverse Inference Instruction Pursuant
to Rule 37(B), (E), and (F), Fed. R. Civ. P., and certain accompanying exhibits under seal pursuant to
this Court's Protective Order (DE 62).
The Protective Order states:
Whenever a party seeks to file any document or material containing CONFIDENTIAL
INFORMATION with the Court in this matter, it shall be accompanie3d by a Motion to
Seal pursuant to Section 6.2 of the Electronic Case Filing Rules & Instructions for the
Southern District of New York.
See Protective Order (DE 62) signed on March 17, 2016, at p. 4.

Numerous materials have been marked as confidential in this case. As Ms. Giuffre's Motion for
an Adverse Inference Instruction Pursuant to Rule 37(b), (e), and (f), Fed. R. Civ. P., and certain
accompanying exhibits contain material that the parties have designated as confidential, she seeks leave
to file it under seal.
Respectfully submitted,

Meredith Schultz, Esq.
cc: Laura Menninger and Jeffrey Pagliuca via CM/ECF
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Meredith Schultz, Esq.
Email: mschultz@bsfllp.com

August 1, 2016
Via CM/ECF
Honorable Judge Robert W. Sweet
District Court Judge
United States District Court
500 Pearl Street
New York, NY 10007
Re:

Giuffre v. Maxwell
Case No. 15-cv-07433-RWS – Regarding Protective Order

Dear Judge Sweet,
This is a letter motion to file Plaintiff’s Proposed Search Terms under seal pursuant to this
Court's Protective Order (DE 62).
The Protective Order states:
Whenever a party seeks to file any document or material containing
CONFIDENTIAL INFORMATION with the Court in this matter, it shall be
accompanied by a Motion to Seal pursuant to Section 6.2 of the Electronic Case
Filing Rules & Instructions for the Southern District of New York.
See Protective Order (DE 62) signed on March 17, 2016, at p. 4.
Numerous materials have been marked as confidential in this case. As Plaintiff’s Proposed
Search Terms and certain accompanying exhibits contain material that the parties have designated as
confidential, she seeks leave to file it under seal.
Respectfully submitted,
/s/ Meredith Schultz___
Meredith Schultz, Esq.
cc: Laura Menninger and Jeffrey Pagliuca via CM/ECF
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United States District Court
Southern District of New York
Virginia L. Giuffre,
Plaintiff,

Case No.: 15-cv-07433-RWS

v.
Ghislaine Maxwell,
Defendant.
______________________________/
MOTION FOR PROTECTIVE ORDER AND MOTION FOR THE COURT TO DIRECT
DEFENDANT TO DISCLOSE ALL INDIVIDUALS TO WHOM DEFENDANT HAS
DISSEMINATED CONFIDENTIAL INFORMATION
Plaintiff, Ms. Giuffre, by and through her undersigned counsel, hereby files this Motion for
Protective Order and Motion for the Court to Direct Defendant to Disclose All Individuals to Whom
Defendant has Disseminated Confidential Information pursuant to this Court’s Protective Order (DE
62), wherein the Court allowed various documents to be maintained as confidential.
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I.

BACKGROUND
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II.

ARGUMENT

The Court entered a Protective Order on March 18, 2016. It states: “Designation of a
document as CONFIDENTIAL INFORMATION shall constitute a representation that such
document has been reviewed by an attorney for the designating party, that there is a valid and good

4
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faith basis for such designation, and that disclosure of such information to persons other than those
permitted access to such material would cause a privacy harm to the designating party.” Protective
Order at ¶ 8. The Order continues:
A party may object to the designation of particular CONFIDENTIAL INFORMATION by
giving written notice to the party designating the disputed information. The written notice
shall identify the information to which the objection is made. If the parties cannot resolve the
objection within ten (10) business days after the time the notice is received, it shall be the
obligation of the party designating the information as CONFIDENTIAL to file an appropriate
motion requesting that the Court determine whether the disputed information should be
subject to the terms of the Protective Order. If such a motion is timely field, the disputed
information shall be treated as CONFIDENTIAL under the terms of this Protective Order
until the Court rules on the motion. If the designating party fails to file such a motion within
the prescribed time, the disputed information shall lose its designation s CONFIDENTIAL
and shall not thereafter be treated as CONFIDENTIAL in accordance with this Protective
Order. In connection with a motion filed under this provision, the party designating the
information as CONFIDENTIAL shall bear the burden of establishing that good cause exists
for the disputed information to be treated as CONFIDENTIAL.
Protective Order at ¶ 11.
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III.

CONCLUSION

Dated: August 8, 2016.
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Respectfully Submitted,
BOIES, SCHILLER & FLEXNER LLP
By: /s/ Sigrid McCawley
Sigrid McCawley (Pro Hac Vice)
Meredith Schultz (Pro Hac Vice)
Boies Schiller & Flexner LLP
401 E. Las Olas Blvd., Suite 1200
Ft. Lauderdale, FL 33301
(954) 356-0011
David Boies
Boies Schiller & Flexner LLP
333 Main Street
Armonk, NY 10504
Bradley J. Edwards (Pro Hac Vice)
FARMER, JAFFE, WEISSING,
EDWARDS, FISTOS & LEHRMAN, P.L.
425 North Andrews Avenue, Suite 2
Fort Lauderdale, Florida 33301
(954) 524-2820
Paul G. Cassell (Pro Hac Vice)
S.J. Quinney College of Law
University of Utah
383 University St.
Salt Lake City, UT 84112
(801) 585-52024

4

This daytime business address is provided for identification and correspondence purposes only and is not intended
to imply institutional endorsement by the University of Utah for this private representation.
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on August 8, 2016, I electronically filed the foregoing
document with the Clerk of Court by using the CM/ECF system. I also certify that the foregoing
document is being served to all parties of record via transmission of the Electronic Court Filing
System generated by CM/ECF.
Laura A. Menninger, Esq.
Jeffrey Pagliuca, Esq.
HADDON, MORGAN & FOREMAN, P.C.
150 East 10th Avenue
Denver, Colorado 80203
Tel: (303) 831-7364
Fax: (303) 832-2628
Email: lmenninger@hmflaw.com
jpagliuca@hmflaw.com

/s/ Sigrid S. McCawley
Sigrid S. McCawley
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United States District Court
Southern District of New York
Virginia L. Giuffre,
Plaintiff,

Case No.: 15-cv-07433-RWS

v.
Ghislaine Maxwell,
Defendant.
____________________________/
DECLARATION OF SIGRID S. MCCAWLEY IN SUPPORT OF
PLAINTIFF’S MOTION FOR PROTECTIVE ORDER AND MOTION FOR THE
COURT TO DIRECT DEFENDANT TO DISCLOSE ALL INDIVIDUALS TO WHOM
DEFENDANT HAS DISSEMINATED CONFIDENTIAL INFORMATION
I, Sigrid S. McCawley, declare that the below is true and correct to the best of my
knowledge as follows:
1.

I am a partner with the law firm of Boies, Schiller & Flexner LLP and duly

licensed to practice in Florida and before this Court pursuant to this Court’s September 29, 2015
Order granting my Application to Appear Pro Hac Vice.
2.

I respectfully submit this Declaration in Support of Plaintiff’s Motion for

Protective Order and Motion for The Court to Direct Defendant To Disclose All Individuals To
Whom Defendant Has Disseminated Confidential Information.
3.

Attached hereto as Sealed Exhibit 1 is a true and correct copy of

4.

Attached hereto as Sealed Exhibit 2 is a true and correct copy of

5.

Attached hereto as Exhibit 3 is a true and correct copy of

1
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I declare under penalty of perjury that the foregoing is true and correct.

_/s/ Sigrid S. McCawley________
Sigrid S. McCawley, Esq.

Dated: August 8, 2016.
Respectfully Submitted,
BOIES, SCHILLER & FLEXNER LLP
By: ___/s/ Sigrid S. McCawley____________
Sigrid McCawley (Pro Hac Vice)
Meredith Schultz (Pro Hac Vice)
Boies Schiller & Flexner LLP
401 E. Las Olas Blvd., Suite 1200
Ft. Lauderdale, FL 33301
(954) 356-0011
David Boies
Boies Schiller & Flexner LLP
333 Main Street
Armonk, NY 10504
Bradley J. Edwards (Pro Hac Vice)
FARMER, JAFFE, WEISSING,
EDWARDS, FISTOS & LEHRMAN, P.L.
425 North Andrews Avenue, Suite 2
Fort Lauderdale, Florida 33301
(954) 524-2820
Paul G. Cassell (Pro Hac Vice)
S.J. Quinney College of Law
University of Utah
383 University St.
Salt Lake City, UT 84112
(801) 585-52021

1

This daytime business address is provided for identification and correspondence purposes only and is
not intended to imply institutional endorsement by the University of Utah for this private representation.
2
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 8th day of August, 2016, I electronically filed the
foregoing document with the Clerk of Court by using the CM/ECF system. I also certify that the
foregoing document is being served to all parties of record via transmission of the Electronic
Court Filing System generated by CM/ECF.
Laura A. Menninger, Esq.
Jeffrey Pagliuca, Esq.
HADDON, MORGAN & FOREMAN, P.C.
150 East 10th Avenue
Denver, Colorado 80203
Tel: (303) 831-7364
Fax: (303) 832-2628
Email: lmenninger@hmflaw.com
jpagliuca@hmflaw.com

/s/ Sigrid S. McCawley
Sigrid S. McCawley
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Exhibit 1
(File Under Seal)
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
VIRGINIA GIUFFRE,
No. 15 Civ. 7433 (RWS)

Plaintiff,
-againstGHISLAINE MAXWELL,
Defendant.

NOTICE OF MOTION
PLEASE TAKE NOTICE that upon the accompanying memorandum of law, the
Declaration of Alan M. Dershowitz, and the exhibits attached thereto, Proposed Intervenor Alan
M. Dershowitz will move this Court before the Honorable Robert W. Sweet, United States
District Judge, in the Daniel Patrick Moynihan United States Courthouse , 500 Pearl Street, New
York, NY 10007, at 12:00 noon on Thursday, September 8, 2016, or as soon thereafter as
counsel may be heard, for permission to intervene in this action pursuant to Federal Rule of Civil
Procedure 24(b), and for an Order unsealing certain documents previously filed with the Court,
or in the alternative for an Order modifying the Protective Order previously entered by the Court,
together with such other and further relief as this Court deems just and proper.
PLEASE TAKE NOTICE that opposition papers, if any, shall be served in accordance
with Local Civil Rule 6.1.
Dated: August 11, 2016
New York, New York
EMERY CELLI BRINCKERHOFF
& ABADY LLP
/s/
Andrew G. Celli, Jr.
David A. Lebowitz

1
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600 Fifth Avenue, 10th Floor
New York, New York 10020
(212) 763-5000
Attorneys for Proposed Intervenor
Alan M. Dershowitz
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
VIRGINIA GIUFFRE,
Index No. 15 Civ. 7433 (RWS)
Plaintiff,
-againstDECLARATION OF
ALAN M. DERSHOWITZ

GHISLAINE MAXWELL,
Defendant.

ALAN M. DERSHOWITZ declares under penalty of perjury that the following
is true and correct:
1.

I am a Professor of Law, Emeritus, at Harvard Law School, where I taught

criminal law, legal ethics and other subjects for 50 years. As a criminal defense attorney, I have
also represented numerous individuals accused of crimes over the course of my career. I am
personally familiar with the facts set forth in this declaration.
2.

I submit this Declaration in support of my motion for permissive intervention

under Federal Rule of Civil Procedure 24(b), and to unseal certain judicial documents, or
alternatively to modify the stipulated Protective Order in this. The documents I am seeking
relate directly to me. The plaintiff in this case, Virginia Roberts Giuffre, through her counsel
and in publicly-filed declarations, has accused me of having sex with her and other young girls.
The allegation is utterly false—a fabrication from start to finish—but, because I am a
well-known law professor and lawyer, it has been widely covered and repeated in the press, both
here and around the world. See ¶¶ 13-14, 26-27, infra.

1

3.

In this application, I am seeking modest and narrowly tailored relief: an Order

unsealing three documents that were filed with the Court in this case. Specifically, I seek to
unseal

In the
alternative, I seek an Order lifting the stipulated Protective Order with respect to these three
documents (the “Requested Documents”).
A,

are attached hereto collectively as Exhibit

is attached hereto as Exhibit B, and

is attached hereto as

Exhibit M. In accordance with the Protective Order, I am filing the Requested Documents under
seal, and redacting all substantive references to them, pending disposition of this application.
Although I have erred on the side of strict confidentiality to avoid any semblance of violating the
Court’s Protective Order, I of course do not believe that these materials should remain sealed
permanently. In the event the Court grants my application, I would also request that the Court
unseal the Requested Documents along with all of the references to them in my motion papers
that are being redacted from the public docket.
4.

2

5.

I have been a lawyer and law professor in the public eye for more than 50 years,

and I have been happily married for 30 years. Even as I have taken on unpopular causes and
asserted controversial positions, I have always enjoyed a deserved reputation for rectitude in my
personal life. The false allegations lodged by Ms. Giuffre and her lawyers have sullied my
reputation unfairly. At nearly 78 years of age, I am determined to restore my reputation

My Representation of Jeffrey Epstein
6.

Jeffrey Epstein, a financier who was accused of soliciting sex workers and having

inappropriate sexual conduct with underage girls, was a client of mine. I first was introduced to
Mr. Epstein by a friend, Lynn Forester de Rothschild, in 1997. Over the years, I attended a
number of academic events where he and many others—including distinguished academics,
business people, and others—were present. At no time—either then or after I became his
lawyer—did I ever see Mr. Epstein in the presence of underage girls, nor was I aware of any
allegation of improper sexual conduct on his part prior to being retained as one of his lawyers.
7.

Mr. Epstein retained me as a criminal defense lawyer towards the end of 2006. I

was hired as part of a team of lawyers that included Roy Black, Gerald Lefcourt, Kenneth Starr,
Martin Weinberg, and several others. In 2008, Mr. Epstein pleaded guilty to certain offenses
involving sex with minors.
8.

Virginia Roberts Giuffre, the plaintiff in this action, has alleged that she was one

of Mr. Epstein’s victims. Ms. Giuffre has claimed that she was held as a “sex slave” and
trafficked by Mr. Epstein, and that a number of men associated with Mr. Epstein had sexual

3

encounters with her that Mr. Epstein facilitated. Mr. Epstein’s criminal conviction involved his
conduct with respect to other girls; he was neither charged nor convicted in connection with his
conduct toward Ms. Giuffre.
9.

Years after Mr. Epstein’s guilty plea, as detailed below, Ms. Giuffre falsely

claimed that I was one of the men to whom Mr. Epstein trafficked her. The actions that Ms.
Giuffre attributes to me did not occur. Indeed, they could not have: my travel, work, and cell
phone records, together with other documentary evidence, prove that I could not have been in
locations in which she claims to have had sexual contact with me, including Little St. James,
New Mexico, Mr. Epstein’s home in Palm Beach, and Mr. Epstein’s private jet. These records
and other evidence prove that I was not at any of those locations during the years Ms. Giuffre
says she was with Mr. Epstein.
2006-2011: Ms. Giuffre Does Not Accuse Me of Sexual Misconduct In Her Initial Accounts
10.

The first time Ms. Giuffre publicly accused me of sexual misconduct was in

December 2014—by her own account, more than 12 years after her last encounter with Jeffrey
Epstein. In the intervening period, of course, a number of important things happened: Ms.
Giuffre had sued Mr. Epstein; she had been paid to sell her story to the media; she had drafted
and sought to publish a “tell-all” memoir 1; and Mr. Epstein had been investigated by law
enforcement, charged, and pled guilty to offenses related to sex with minors. I discuss these and
related circumstances because they reflect on Ms. Giuffre’s lack of credibility when it comes to
her allegations against me, and on the need for me to have unencumbered access to and use of
the Requested Documents as I seek to restore my personal and professional reputation.
1

See Richard Shears & Martin Robinson, Prince Andrew’s ‘sex slave’ Virginia Roberts ‘is writing a tell-all memoir
about their alleged trysts at home of US billionaire Jeffrey Epstein,’ DAILYMAIL.COM, Jan. 6, 2015
http://www.dailymail.co.uk/news/article-2897615/Prince-Andrew-s-sex-slave-Virginia-Roberts-writing-tellmemoir.html.
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11.

During the criminal investigation of Mr. Epstein, which spanned the years 2006

through 2008, Ms. Giuffre was interviewed by law enforcement and provided details about Mr.
Epstein’s alleged criminal acts. At the time, I was one of Mr. Epstein’s lawyers. Ms. Giuffre did
not allege to law enforcement that I engaged in sexual misconduct of any sort. According to the
Assistant United States Attorney in charge of negotiating Mr. Epstein’s plea arrangement, while
he was at the U.S. Attorney’s Office, Ms. Giuffre never mentioned me as having been involved
in any sexual misconduct, much less suggested that she had been trafficked to me by Mr.
Epstein. The Assistant United States Attorney told me and my lawyer that, had such an
allegation been lodged, the Government would not have permitted me to continue to represent
Jeffrey Epstein, nor would I have been ethically permitted to do so.
12.

In May 2009, Ms. Roberts filed a civil suit against Mr. Epstein, in which she

alleged that Mr. Epstein required that she “be sexually exploited by Defendant’s adult male
peers, including royalty, politicians, academicians, businessmen, and/or other professional and
personal acquaintances.” Again, the 2009 lawsuit did not mention me as an alleged perpetrator.
See Ex. C (Complaint, Jane Doe No. 102 v. Epstein, No. 09-80656 (S.D. Fla.)).
13.

In or around early 2011, Sharon Churcher, a reporter for the British tabloid The

Daily Mail, contacted Ms. Giuffre and then traveled to Australia to meet with her in person.
(These contacts, and the existence of emails between Ms. Giuffre and Ms. Churcher in 2011,
were discussed and disclosed in documents publicly filed in this case, see, e.g., ECF Nos.
216-218, as part of the motion to quash Ms. Churcher’s deposition subpoena.) Ultimately, the
Daily Mail published a series of stories, under Ms. Churcher’s by-line, about Ms. Giuffre’s
involvement with Mr. Epstein. Nowhere did the Churcher stories allege that I had engaged in
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sexual misconduct. As far as the published stories reveal, Ms. Giuffre never mentioned me in
any of the interviews as someone with whom she had had sex.
14.

December 2014 Forward: Ms. Giuffre and Her Lawyers Accuse Me
15.

Ms. Giuffre first made accusations against me after she retained Bradley Edwards

and Paul Cassell as her attorneys.
16.

In December 2014, Ms. Giuffre, represented by Messrs. Edwards and Cassell,

filed a motion to join an action that had been initially filed in the United States District Court for
the Southern District of Florida in 2008 by one of Mr. Epstein’s alleged victims, who was
designated as “Jane Doe.” Jane Doe #1 v. United States (Doe v. United States), No. 08-80736CIV-MARRA (S.D. Fla.). That action (the “CVRA Action”), which was brought under the
federal Crime Victims’ Rights Act, sought to challenge federal prosecutors’ handling of plea
negotiations with Mr. Epstein.
17.

Between late 2014 and early 2015, Ms. Giuffre’s attorneys—two of the same

lawyers who represent her in this case—alleged in court filings that I had had sex with Ms.
Giuffre on numerous occasions while she was a minor, including in Florida, on Mr. Epstein’s
private planes, in the British Virgin Islands, in New Mexico, and in New York. They did not
offer to prove these allegations or offer me an opportunity to dispute them; they simply inserted
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them in the pleadings. While Ms. Giuffre’s attorneys could have made the filings under seal (as
much of the case file is sealed already), they elected to make the accusations against me part of
the public record, intending, I believe, that they be widely reported.
18.

The allegations lodged against me were detailed, horrific, and utterly false. In

two further court filings in the CVRA Action in or around early 2015, Ms. Giuffre provided
perjurious declarations alleging that I had sex with her at least six times while when she was
between the ages of sixteen and nineteen. She alleged that the sex occurred in New Mexico,
New York, on Little St. James Island, in Mr. Epstein’s house in Palm Beach, and on a private
plane. She also falsely alleged that I had sex with other underage girls. Finally, Ms. Giuffre
claimed that I was so comfortable with the sex that was going on that I would chat with Epstein
while she was giving him oral sex. All of this is categorically false. 2
19.

In April 2015, U.S. District Judge Kenneth A. Marra, the judge presiding over the

CVRA Action, struck the allegations against me from Ms. Giuffre’s filings under to Federal Rule
of Civil Procedure 12(f). Judge Marra called the allegations against me “immaterial and
impertinent,” and characterized “striking the lurid details from Petitioners’ submissions” as a
“sanction.” See Ex. D (Order Denying Petitioners’ Motion to Join Under Rule 21 and Motion to
Amend Under Rule 15, Apr. 7, 2015, Doe v. United States, ECF No. 324).
20.

Since she first accused me of sexual misconduct in her filings in the CVRA

Action, Ms. Giuffre has stood by these accusations against me and repeated them numerous
times.

2

Even some of Ms. Giuffre’s factual allegations concerning time she spent with Mr. Epstein have been undermined
by the discovery of contrary facts. At one point, she asserted that she had been with Mr. Epstein before she turned
sixteen, having met him after her father began working at the Mar-a-Lago Club in Palm Beach. Later, it emerged
that her father did not start working at the club until well after her sixteenth birthday.
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2015-2016: The Defamation Case Brought by Ms. Giuffre’s Lawyers Against Me
21.

Having been falsely accused, in public documents, of sexual misconduct, I

publicly defended myself, including by asserting that the lawyers representing Ms. Giuffre had
not properly investigated her (false) allegations against me. In January 2015, Ms. Giuffre’s
attorneys—Mr. Edwards and Mr. Cassell, two of the same lawyers who are representing her in
the case at bar—sued me for defamation in a case styled as Edwards v. Dershowitz, Case No.
CACE 15-000072 (Cir. Ct., Broward Cnty., Fla.) The lawyers alleged that I had defamed them
by publicly stating that it was improper and unethical for them, as officers of the court, to accuse
me of sexual misconduct in public court filings without having appropriately investigated Ms.
Giuffre’s allegations. I countersued, alleging that their claims about my supposed sexual
encounters with Ms. Giuffre were defamatory.
22.

During discovery in the Edwards v, Dershowitz case, I subpoenaed Ms. Giuffre,

requesting that she produce, among other items, “[a]ll statements, written or recorded, which you
have provided to anyone that reference by name, Alan M. Dershowitz.” See Ex. E (Subpoena to
Attend and Produce, Req. No. 7). Ms. Giuffre objected to this request and refused to comply,
ultimately moving to quash the subpoena. See Ex. F (Motion to Quash) at 7-9 & n.2. On
November 4, 2015, the judge in Edwards v. Dershowitz granted certain aspects of Ms. Giuffre’s
motion to quash, but otherwise denied it, including with respect to Request 7. See Ex. N (Email
Concerning Court Orders, Edwards v. Dershowitz, Case No. CACE 15-000072 (Cir. Ct.,
Broward Cnty., Fla.)), Nov. 4, 2015).
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Ms. Giuffre and Her Lawyers “Stand By” Her False Allegations Against Me – Even After
the Settlement of Edwards v. Dershowitz
26.

Despite the settlement in the defamation case, Judge Marra’s order striking the

allegations in the CVRA Action, and the results of Judge Freeh’s investigation, Ms. Giuffre and
her counsel have republished Ms. Giuffre’s allegations against me. On April 8, 2016, just after
the settlement of the Edwards case, Mr. Cassell and Mr. Edwards made a court filing that stated
that Ms. Giuffre “reaffirms” her allegations against me, and that their mistake in filing those
allegations in the CVRA Action was merely “tactical.” See Ex. J (Notice of Withdrawal). David
Boies, another of Ms. Giuffre’s attorneys in this case, was described as saying that Ms. Giuffre
“stands by her allegations” against me. See Casey Sullivan, Alan Dershowitz Extends Truce
Offer to David Boies Amid Bitter Feud, BLOOMBERG LAW (Apr. 11, 2016),
https://bol.bna.com/alan-dershowitz-extends-truce-offer-to-david-boies-amid-bitter-feud/.
Reckless statements like these—which falsely imply that I am guilty of sexual misconduct—are
highly injurious to my reputation, especially when they come from otherwise-credible lawyers. 5
27.

The claim that I engaged in sexual misconduct with Ms. Giuffre has also

continued to receive attention in the press, despite the settlement and the joint statement released
as a result thereof. See Ex. K (Compendium of News Stories). I am aware of at least two books
that have been or will soon be published that discuss the allegations against me; one of these
books, advertised in a press release just this week as “expos[ing] one of the most sordid human
rights violation stories in the history of the United States,” is being marketed as following “[o]n
the heels of the sensational Alan Dershowitz defamation settlement case.” Press Release,
“TrafficKing”: Conchita Sarnoff’s Human Trafficking Book Is Now Available, NEWSWIRE.COM ,
5

I have compiled records of my whereabouts for the years in question, and these records show that I could not have
been in the places that Ms. Giuffre alleges I was at the times she alleges.
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Aug. 9, 2016, https://www.newswire.com/news/conchita-sarnoffs-book-trafficking-is-nowavailable-1384303. See also Richard Johnson, Epstein Sex Scandal Book Clears Bill Clinton,
Page Six, Dec. 1, 2015, http://pagesix.com/2015/12/01/epstein-sex-scandal-book-clears-billclinton/ (discussing a book about “the Jeffrey Epstein sex slavery scandal [that] will be published
with the help of best-selling author James Patterson” and referring to “allegations that
Dershowitz had sex with” Ms. Giuffre). And I have learned that following the filing of the false
accusations against me Ms. Giuffre sat for an interview with ABC News, as part of her efforts to
increase public interest in (and the commercial value of) her “story.” The interview was
announced on social media by an organization with which Mr. Edwards is associated and was
said to be slated to appear on ABC’s Good Morning America, World News Tonight, and
Nightline programs. While the ABC News interview has not yet run, there is no assurance that it
will not run in the future. Moreover, Ms. Giuffre’s willingness to sit for press interviews
undermines any suggestion she might make that she has an ongoing interest in keeping her
allegations of sexual abuse private.

This Case, My Involvement as a Witness, and My Discovery of Exculpatory Materials
28.

As the Court knows, in 2015, Ms. Giuffre filed this action against Ghislaine

Maxwell, a friend of Jeffrey Epstein. The suit alleges that Ms. Maxwell defamed Ms. Giuffre by
denying that she, Ms. Maxwell, facilitated the trafficking of Ms. Giuffre and other girls and
young women.
29.

In or about May 2016, I was named as a witness in this case by both plaintiff and

defendant.
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30.

Thereafter, I was contacted by defense counsel Ms. Laura Menninger, who said

that she wanted me to testify. Ms. Menninger informed me that a stipulated Protective Order
(the “Protective Order”) had been entered in this case, see Ex. L, under which discovery
materials could be designated by either party as “confidential.” She asked me to read the
Protective Order and to agree in writing to abide by its terms, which I did. The Protective Order
allows documents that were produced in discovery and that have been designated “confidential”
to be shown to potential witnesses.
31.

To the best of my knowledge, the Protective Order is a “blanket” confidentiality

agreement that has been so-ordered by this Court. Accordingly, it is likely that the documents
designated as “confidential” under the Protective Order have not been individually scrutinized by
this Court to determine whether the designation is proper and/or that they are truly entitled to
confidential treatment under the law in this Circuit.
32.

33.

34.
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41.

Need for Public Access
42.

The Requested Documents I am seeking by this application are

43.

a.

b.

15

f.

44.

45.

Ms. Giuffre has long been a willing and active participant in the publication and

dissemination of her accusations. Indeed, according to documents publicly filed in the Edwards
case, she sold her story to the press for $160,000 in 2011. As relates to me, Ms. Giuffre
launched her continuing campaign of public character assassination by publicly filing false
allegations of sexual abuse against me, knowing and intending, I believe, that they would be
widely reported in the press. Most recently, she granted an interview to ABC News with the
intent that it be broadcast on national television.
sealing presumptively public court filings would be a perverse
mockery of the judicial system, the First Amendment, and fundamental fairness.
46.

These materials are also essential to my defense against a motion to sanction me

brought against me Ms. Giuffre, via her lawyers at Boies Schiller & Flexner LLP, in connection
with the Edwards case. In that motion, Ms. Giuffre and her lawyers argue that I should be
sanctioned for submitting an affidavit and testifying (truthfully) about exculpatory comments
made to me by David Boies. After the parties in Edwards reached a settlement, Ms. Giuffre and
her lawyers insisted on pressing their sanctions motion against me. The motion was denied by
the trial judge, but Ms. Giuffre and her counsel have noticed and are pursuing an appeal.
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PRELIMINARY STATEMENT
At nearly 78 years of age, Alan M. Dershowitz, the highly regarded Harvard Law
professor, criminal defense lawyer, and author, is entitled to enjoy the reputation for strict
personal rectitude that he has earned. Unfortunately, however, over the course of the last year
and a half, that reputation has been unfairly sullied, tainted by false and grotesque allegations of
pedophilia and rape peddled to the press by Virginia Giuffre, the plaintiff in this lawsuit, and
republished all over the world. Professor Dershowitz has done everything in his power to
combat this assault on his reputation, from proclaiming his innocence in public, to marshalling
every bit of information within his control to demonstrate that the allegations cannot be true, to
submitting to a full investigation of the charges by former federal judge and FBI Director Louis
Freeh, who exonerated him. And still the stories keep coming.

In this application, Professor Dershowitz seeks to intervene in this case for the limited
purpose of obtaining relief that is modest and narrowly tailored: the unsealing of

1

Unsealing of these three documents (the “Requested Documents”) is
required because they are all judicial documents to which a presumption of public access applies.
In the alternative, if the Court declines to unseal the Requested Documents on the basis that they
are judicial documents, Professor Dershowitz seeks modification of the Court’s March 18, 2016
stipulated Protective Order to permit the dissemination of the Requested Documents.

There is no basis for the Requested Documents to remain secret, much less for their
secrecy to be maintained by court order. Ms. Giuffre has done everything in her power to
publicize her false allegations against Professor Dershowitz: through her lawyers, she publicly
filed the accusations in a federal court proceeding; she and her lawyers stood by her claims, in
both court filings and public statements to the media, even after her lawyers had issued a public
statement acknowledging that filing them had been a “mistake;”
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; and she even sought and obtained a lengthy interview with ABC News with the
intent that it be broadcast on national television news programs.

Disclosing the Requested Documents would violate no right of privacy.

Indeed, what Ms. Giuffre’s own counsel have referred to as
the “strong current media interest in the case”—which Ms. Giuffre has worked to sustain,
including by selling her story—bolsters the public’s right to access the Requested Documents.
Were Ms. Giuffre to prevail in her efforts to suppress these documents of high public interest, the
result would be absurd and unfair: Ms. Giuffre’s false allegations would remain in the public
record, while the innocent victim of her slanders would be barred from
. No one should be permitted to game the legal system so perversely.
The law recognizes Professor Dershowitz’s right to the Requested Documents under the
First Amendment, the common-law right of access to judicial documents, and governing Second
Circuit jurisprudence, which forbids sealing and secrecy for their own sake. Here, having
waived any privacy interest she may have had by both disseminating the allegations against
Professor Dershowitz and by filing this lawsuit against Ghislaine Maxwell, Ms. Giuffre should
not be heard to say that
are somehow “confidential.” They are not. This Court should grant Professor Dershowitz the
right to intervene in this action and unseal the Requested Documents.

3

FACTUAL AND PROCEDURAL BACKGROUND
I.

MS. GIUFFRE’S ALLEGED RELATIONSHIP WITH JEFFREY EPSTEIN AND
BELATED ACCUSATIONS AGAINST PROFESSOR DERSHOWITZ
In 2006, Professor Dershowitz was retained by financier Jeffrey Epstein to join a team of

lawyers hired to defend Epstein against accusations that he had solicited sex workers and had
inappropriate sexual encounters with underage girls.1 Declaration of Alan M. Dershowitz
(“Dershowitz Decl.”) ¶¶ 6-7. In 2008, Epstein pleaded guilty to certain offenses involving sex
with minors. Id. ¶ 7. Ms. Giuffre has alleged that she was one of Epstein’s victims, although
Epstein was neither charged nor convicted of any conduct toward her. Id. ¶ 8. Ms. Giuffre
claims that she was held as a “sex slave” and trafficked by Epstein, who she alleges facilitated
sexual encounters with a number of men. Id.
In the period from 2006 through 2014, Ms. Giuffre submitted to interviews with law
enforcement, told her story to the media, drafted a tell-all memoir, and filed a lawsuit alleging
that Mr. Epstein had trafficked her to many of his prominent associates. Id. ¶¶ 10-14. During
this period, Ms. Giuffre never once claimed to have had any sexual contact with Professor
Dershowitz, much less that he had sexually abused her. Id. Then, in December 2014, Ms.
Giuffre—represented by attorneys Bradley Edwards and Paul Cassell—filed a motion to join an
action (the “CVRA Action”) that had been initially filed in the United States District Court for
the Southern District of Florida in 2008 by another of Mr. Epstein’s alleged victims, who was
designated as “Jane Doe.” Jane Doe #1 v. United States of America, No. 08 Civ. 80736 (S.D.
Fla.) (hereinafter, Doe v. USA); Dershowitz Decl. ¶ 16. In late 2014 and early 2015, Ms.
Giuffre’s lawyers alleged in public court filings in the CVRA Action that Mr. Dershowitz had
had sex with Ms. Giuffre on numerous occasions while she was a minor, including in Florida, on

1

Professor Dershowitz had been acquainted with Mr. Epstein through academic events for a number of years prior
to his retention as Mr. Epstein’s counsel, but had neither witnessed nor heard about allegations of sexual misconduct
by Mr. Epstein before being hired to represent him. Dershowitz Decl. ¶ 6.
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Mr. Epstein’s private planes, in the British Virgin Islands, in New Mexico, and in New York.
Dershowitz Decl. ¶ 17. Unlike much of the record in the CVRA Action, these allegations were
not sealed; instead, they were filed publicly without any evidence to support them and without
affording Professor Dershowitz an opportunity to dispute them. Id. Although Ms. Giuffre
elaborated these false allegations in subsequent filings, eventually, the presiding judge in the
CRVA Action struck them as a sanction against the lawyers who had filed them. But the damage
to Professor Dershowitz’s reputation had been done—and it would persist. Id. ¶¶ 18-19.
In the wake of the grotesque allegation that he is a pedophile and a sex criminal,
Professor Dershowitz loudly and publicly defended himself. In January 2015, Ms. Giuffre’s
attorneys, Mr. Edwards and Mr. Cassell, sued Professor Dershowitz for defamation, citing
comments he made in his own defense. Id. ¶ 21.

Id. ¶¶ 22-23. The defamation action ultimately settled in April
2016, and the parties released a joint statement in which attorneys Cassell and Edwards admitted
that it was a mistake to accuse Professor Dershowitz of sexual misconduct in their filings in the
CVRA Action and withdrew those allegations. Id. ¶ 24 & Ex. H. Also in April 2016, Professor
Dershowitz released the results of a thorough investigation led by former FBI Director and
federal judge Louis Freeh, which found that “the totality of the evidence” “refutes the allegations
made against” Professor Dershowitz by Ms. Giuffre. Id. ¶ 25 & Ex. I.
II.

MS. GIUFFRE AND HER ATTORNEYS’ CONTINUING INSISTENCE ON, AND
REPETITION OF, ACCUSATIONS AGAINST PROFESSOR DERSHOWITZ
Despite the settlement of the defamation case and the resulting joint statement, the court

order striking the “lurid” allegations against Professor Dershowitz in the CVRA Action, and the
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results of Judge Freeh’s investigation, Ms. Giuffre and her counsel have republished Ms.
Giuffre’s allegations against Professor Dershowitz. Id. ¶ 26. For example, on April 8, 2016, just
after the settlement of the defamation case, Mr. Cassell and Mr. Edwards made a court filing that
stated that Ms. Giuffre “reaffirms” her allegations against him, and that their mistake in filing
those allegations in the CVRA Action was merely “tactical.” Id. ¶ 26 & Ex. J. David Boies,
another of Ms. Giuffre’s attorneys in this case, was described as saying that Ms. Giuffre “stands
by her allegations” against Professor Dershowitz. See Casey Sullivan, Alan Dershowitz Extends
Truce Offer to David Boies Amid Bitter Feud, BLOOMBERG LAW (Apr. 11, 2016),
https://bol.bna.com/alan-dershowitz-extends-truce-offer-to-david-boies-amid-bitter-feud/. These
statements—which falsely imply that Professor Dershowitz is guilty of sexual misconduct—are
highly injurious to his reputation, especially when they come from otherwise-credible lawyers.
Id. ¶ 26. The claim that Professor Dershowitz engaged in sexual misconduct with Ms. Giuffre
has also continued to receive attention in the press. See id. ¶ 27 & Ex. K. Professor Dershowitz
has learned that Ms. Giuffre sat for an interview with ABC News, presumably as part of her
efforts to increase public interest in (and the commercial value of) her “story.” Id. ¶ 27. The
interview was announced on social media by an organization with which Mr. Edwards is
associated and was said to be slated to appear on ABC’s Good Morning America, World News
Tonight, and Nightline programs. Id. While the ABC News interview apparently has not yet
run, there is no assurance that it will not run in the future. Id.

6

2

The relevant excerpts of the Requested Documents are reproduced herein without any alterations or corrections to
spelling, grammar, or typographical errors.
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ARGUMENT
I.

PROFESSOR DERSHOWITZ SHOULD BE PERMITTED TO INTERVENE
UNDER FEDERAL RULE OF CIVIL PROCEDURE 24(B)
“On timely motion, the court may permit anyone to intervene,” Fed. R. Civ. P. 24(b)(1),

provided the proposed intervenor “has a claim or defense that shares with the main action a
common question of law or fact,” id. R. 24(b)(1)(B). The decision to permit intervention under
Rule 24(b) is discretionary, U.S.P.S. v. Brennan, 579 F.2d 188, 191 (2d Cir. 1978), though the
Court “must consider whether the intervention will unduly delay or prejudice the adjudication of
the original parties’ rights,” Fed. R. Civ. P. 24(b)(3). “Additional relevant factors include the
nature and extent of the intervenors’ interests, the degree to which those interests are adequately
represented by other parties, and whether parties seeking intervention will significantly
contribute to the full development of the underlying factual issues in the suit and to the just and
equitable adjudication of the legal questions presented.” Diversified Grp., Inc. v. Daugerdas,
217 F.R.D. 152, 157 (S.D.N.Y. 2003) (internal quotation marks and alteration omitted).
“It is well-settled that intervention pursuant to Rule 24(b) is the proper procedure for a
third party to seek to modify a protective order in a private suit.” Id. (collecting authorities).
11

Likewise, permissive intervention “has generally been found to be most appropriate for a nonparty to intervene in order to assert the right to public access” for judicial documents. United
States v. Erie Cnty., No. 09 Civ. 849, 2013 WL 4679070, at *5 (W.D.N.Y. Aug. 30, 2103)
(collecting authorities), rev’d on other grounds, 763 F.3d 235 (2d Cir. 2014). Here, all relevant
considerations support granting Professor Dershowitz’s motion for permissive intervention.
A.

There Is Significant Overlap Between the Subject Matter of the Original
Action and This Motion

Many courts have held that a non-party’s assertion of a right to access sealed or
confidential litigation materials itself presents a question of law common among the parties and
the proposed intervenor, satisfying the prerequisites for permissive intervention. “[W]hen a
district court enters a closure order, the public’s interest in open access is at issue and that
interest serves as the necessary legal predicate for intervention.” Jessup v. Luther, 227 F.3d 993,
998 (7th Cir. 2000). “Because an intervenor asserting the right of public access is not becoming
a party to the underlying merits of a case, further specificity is not required.” Erie Cnty., 2013
WL 4679070, at *5. Even if a more particularized showing of factual or legal commonality were
needed, Professor Dershowitz could easily make it. This lawsuit concerns the veracity of Ms.
Giuffre’s allegations of sexual abuse—allegations of which Professor Dershowitz has been a
repeated target.
Both parties
have listed Professor Dershowitz as a key witness in this case, Dershowitz Decl. ¶ 29, and he is
likely to provide testimony as the litigation proceeds.
B.

There Is No Risk of Undue Delay or Prejudice

Professor Dershowitz’s motion seeks extremely narrow and tailored relief: the unsealing
of a small number of already-filed documents or the modification of a blanket Protective Order
as to one discovery document. Dershowitz Decl. ¶ 3. In the context of this complex case, where
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a number of discovery disputes and other applications have been submitted to the Court in just
the last few weeks, this modest request is unlikely to appreciably affect the schedule of the
litigation or to delay its ultimate disposition. See Schiller v. City of N.Y., No. 04 Civ. 7922, 2006
WL 2788256, at *3 (S.D.N.Y. Sept. 27, 2006) (noting that intervention “for the limited purpose
of challenging strictures on the dissemination of information should not impede the progress of
the litigation”).
C.

Professor Dershowitz Has a Compelling Interest in Access That Is Not
Represented by Any Existing Party

As the Supreme Court has recognized, the public’s right to access judicial proceedings
and documents extends well beyond those with direct interests in the subject matter of the
litigation at issue: “American decisions generally do not condition enforcement of this right on a
proprietary interest in the document or upon a need for it as evidence in a lawsuit.” Nixon v.
Warner Commc’ns, Inc., 435 U.S. 589, 597 (1978) (noting that “the citizen’s desire to keep a
watchful eye on the workings of public agencies” is a sufficient basis to compel access). Even
if a more concrete stake were needed, Professor Dershowitz has a compelling interest in
obtaining and disclosing the Requested Documents,
He also plans to rely on
them to defend against a request for sanctions against him that is pending on appeal in a Florida
court. Dershowitz Decl. ¶ 46. Although Professor Dershowitz has valiantly fought to clear his
name—by, among other efforts, marshaling incontrovertible proof of his innocence, asserting
defamation claims in court, and commissioning a thorough investigation led by a respected
former federal judge that exonerated him—he has found himself unable to stem the tide of media
reports and public statements by Ms. Giuffre and her lawyers labeling him a pedophile and
sexual abuser.
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That interest is more than a sufficient basis to permit intervention under Rule 24(b).
II.

THE FIRST AMENDMENT AND THE COMMON LAW REQUIRE PUBLIC
ACCESS TO THE REQUESTED DOCUMENTS
A.

Legal Standard

“Federal courts employ two related but distinct presumptions in favor of public access to
court proceedings and records: a strong form rooted in the First Amendment and a slightly
weaker form based in federal common law.” Newsday LLC v. Cnty. of Nassau, 730 F.3d 156,
163 (2d Cir. 2013). “Underlying that First Amendment right of access is the common
understanding that a major purpose of that Amendment was to protect the free discussion of
governmental affairs.” Westmoreland v. CBS, Inc., 752 F.2d 16, 22 (2d Cir. 1984) (quoting Mills
v. Alabama, 384 U.S. 214, 218 (1966)). Similarly, the common law right of access, which “is
said to predate the Constitution,” United States v. Amodeo (Amodeo I), 44 F.3d 141, 145 (2d Cir.
1995), rests on “the need for federal courts, although independent—indeed, particularly because
they are independent—to have a measure of accountability and for the public to have confidence
in the administration of justice,” United States v. Amodeo (Amodeo II), 71 F.3d 1044, 1048 (2d
Cir. 1995).
Both the First Amendment and common law rights of access create a presumption against
secrecy for “judicial documents.” See Newsday, 730 F.3d at 164 (First Amendment); Amodeo I,
44 F.3d at 145-46 (common law). The Second Circuit has explained that “the item filed must be
relevant to the performance of the judicial function and useful in the judicial process in order for
it to be designated a judicial document.” Amodeo I, 44 F.3d at 145. Once an item’s status as a
“judicial document” has been established, the common law and the First Amendment demand
distinct analyses to determine whether the presumption of access is overcome.
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1.

The Common Law Test

In determining the applicability of the common-law right of access to a given document,
courts are charged with determining the weight of the presumption of access under the particular
circumstances presented. The presumption applies to all judicial documents, but the strength of
the presumption varies according to the importance of a given document in the judicial process.
The weight afforded to the presumption of access is “governed by the role of the material at issue
in the exercise of Article III judicial power and the resultant value of such information to those
monitoring the federal courts.” Lugosch v. Pyramid Co. of Onodaga, 435 F.3d 110, 119 (2d Cir.
2006). The Second Circuit has explained that “documents that directly affect an adjudication
and play a significant role in determining litigants’ substantive rights receive the benefit of a
relatively strong presumption, while the public interest in other documents is not as pressing.”
United States v. Graham, 257 F.3d 143, 153 (2d Cir. 2001) (internal quotation marks and
citations omitted). “Finally, after determining the weight of the presumption of access, the court
must balance competing considerations against it.” Lugosch, 435 F.3d at 120 (internal quotation
marks omitted). “Such countervailing factors include but are not limited to the danger of
impairing law enforcement or judicial efficiency and the privacy interests of those resisting
disclosure.” Id. (internal quotation marks omitted).
2.

The First Amendment Test

Even where the common law right of access is found to be inapplicable, the First
Amendment may still require disclosure of judicial documents. The First Amendment right of
access is “stronger than its common law ancestor and counterpart.” United States v. Erie Cnty.,
763 F.3d 235, 239 (2d Cir. 2014). In deciding First Amendment access claims, the Second
Circuit considers “(a) whether the documents have historically been open to the press and
general public (experience) and (b) whether public access plays a significant positive role in the
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functioning of the particular process in question (logic).” Id. (internal quotation marks omitted).
“Once a First Amendment right of access to judicial documents is found, the documents may be
sealed only if specific, on the record findings are made demonstrating that closure is essential to
preserve higher values and is narrowly tailored to serve that interest.” Id. (internal quotation
marks and alteration omitted).
B.

The Requested Documents Are Judicial Documents

For a document to appropriately be deemed a “judicial document,” “[i]t is sufficient that
the document was submitted to the Court for purposes of seeking or opposing an adjudication.”
United States v. Sattar, 471 F. Supp. 2d 380, 385 (S.D.N.Y. 2006).

Accordingly, all qualify as “judicial documents.”
Courts in this district3 have repeatedly held that documents submitted in support of or
opposition to a discovery motion are judicial documents. See, e.g., Alexander Interactive, Inc. v.
Adorama, Inc., No. 12 Civ. 6608, 2014 WL 4346174, at *2 (S.D.N.Y. Sept. 2, 2014) (“Here, the
documents to be submitted are in support of a motion to compel discovery and presumably will
be necessary to or helpful in resolving that motion. They are, therefore, judicial documents.”);
Dandong v. Pinnacle Performance Ltd., No. 10 Civ. 8086, 2012 WL 6217646, at *2 (S.D.N.Y.
Dec. 3, 2012) (applying presumption of public access to papers filed in connection with a motion
for reconsideration of a discovery order); Gucci Am., Inc. v. Guess?, Inc., No. 09 Civ. 4373,
2010 WL 1416896, at *2 (S.D.N.Y. Apr. 8, 2010) (holding that “declarations and a
3

Some federal Courts of Appeals have suggested that the presumption of access does not apply to documents filed
in connection with discovery motions. See, e.g., Chi. Tribune Co. v. Bridgestone/Firestone, Inc., 263 F.3d 1304,
1312-13 (11th Cir. 2001); Leucadia, Inc. v. Applied Extrusion Techs., Inc., 998 F.2d 157, 165 (3d Cir. 1993);
Anderson v. Cryovac, Inc., 805 F.2d 1, 11 (1st Cir. 1986). But the Second Circuit has never adopted such a rule, and
the weight of district court authority in the Southern District of New York rejects this approach.
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memorandum of law” seeking to limit discovery “clearly constitute ‘judicial documents’”); In re
Omnicom Grp., Inc. Secs. Litig., No. 02 Civ. 4483, 2006 WL 3016311, at *2 (S.D.N.Y. Oct. 23,
2006) (holding that letter briefs and attached exhibits submitted to the court in connection with a
privilege dispute were “submitted in this case to request the court to exercise its adjudicative
powers in favor of the parties’ respective views of a discovery dispute” and therefore were
judicial documents); Schiller, 2006 WL 2788256, at *5 (holding that briefs and supporting
papers submitted in connection with a dispute over the confidentiality of discovery materials
were “created by or at the behest of counsel and presented to a court in order to sway a judicial
decision” and were therefore “judicial documents that trigger the presumption of public access”);
S.E.C. v. Oakford Corp., No. 00 Civ. 2426, 2001 WL 266996, at *1 (S.D.N.Y. Mar. 16, 2001)
(applying presumption of access to judicial documents to motion papers filed in connection with
a discovery dispute); see also In re Gushlak, No. 11-MC-0218, 2012 WL 3683514, at *3
(E.D.N.Y. July 27, 2012) (holding that documents filed in support of and opposition to a motion
for discovery assistance, including motions to quash, were judicial documents).

C.

The Common Law Right of Access Applies to the Requested Documents
1.

The Weight of the Presumption of Access Is Strong

Treating materials submitted in connection with a discovery motion as judicial
documents that the public may presumptively access gives effect to the purposes of the common
law right, which is to facilitate public monitoring of the exercise of judicial power. “Monitoring
both provides judges with critical views of their work and deters arbitrary judicial behavior.”
Amodeo II, 71 F.3d at 1048.
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See Fed. R. Civ. P. 45(g) (providing that the court “may hold in contempt a person
who, having been served, fails without adequate excuse to obey [a] subpoena or an order related
to it”). Compelling testimony is a quintessential exercise of coercive judicial power that the
public is entitled to monitor. See United States v. Bryan, 339 U.S. 323, 331-32 (1950)
(elaborating the importance of balancing “the great power of testimonial compulsion” against
exemptions “grounded in a substantial individual interest which has been found, through
centuries of experience, to outweigh the public interest in the search for truth”). Just as
disclosure of pretrial suppression proceedings in criminal cases “enhances the basic fairness of
the judicial process and the appearance of fairness that is essential to public confidence in the
system,” In re N.Y. Times Co., 828 F.2d 110, 114 (2d Cir. 1987), affording access to proceedings
concerning the permissibility of civil discovery provides an important check on the exercise of
Article III power.

The Second Circuit has recognized that a district court’s decisions concerning the
scope and timing of discovery may “affect a party’s substantial rights.” Long Island Lighting
Co. v. Barbash, 779 F.2d 793, 795 (2d Cir. 1985). As one court has aptly explained:
The discovery process is clearly an important element of civil
litigation. The manner in which it proceeds may prove decisive to
the outcome of particular disputes, and the availability of
mandatory discovery has greatly affected the way in which our
courts do justice. Moreover, discovery procedures have become a
continuing focus of controversy and reform within the judiciary
and the legal community. This debate has arisen precisely because
discovery is so important in trial practice. If we take as our
standard that the public’s right of access attaches to decisions ‘of
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major importance to the administration of justice, then discovery
motions and hearings fall within the ambit of this right.
Mokhiber v. Davis, 537 A.2d 1100, 1112 (D.C. Ct. App. 1988) (internal quotation marks and
citations omitted). Courts in this district have repeatedly recognized that filings submitted in
connection with a motion to alter the pace or schedule of litigation are subject to public access.
See, e.g., Lenart v. Coach Inc., 131 F. Supp. 3d 61, 72 (S.D.N.Y. 2015) (applying presumption of
public access to “papers filed in connection with [a] motion to stay”); Skyline Steel, LLC v.
PilePro, LLC, No. 13 Civ. 8171, 2015 WL 556545, at *4 (S.D.N.Y. Feb. 9, 2015) (same).
“While adjudication of the ultimate merits of the case arguably triggers the highest
degree of protection against sealing, this does not imply that motion papers addressed to a
discovery dispute do not trigger the public-access presumption.” In re Omnicom Grp., 2006 WL
3016311, at *4.
“those documents are entitled to the
strongest presumption of public access.” In re Gushlak, 2012 WL 3683514, at *4.
2.

There Are No Countervailing Interests That Outweigh the Right of
Access

The limited unsealing Professor Dershowitz seeks threatens none of the harms courts
have recognized as sufficient to outweigh the right of access to judicial documents.

Thus, the general rule “that the common law right of access is qualified by recognition of the
privacy rights of the persons whose intimate relations may thereby be disclosed,” In re Newsday,
Inc., 895 F.2d 74, 79 (2d Cir. 1990), has no application. Nor does Ms. Giuffre possess any claim
to privacy concerning the information Professor Dershowitz seeks to unseal. The
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Nothing could be less private

“The information at issue . . . does
not involve the type of medical, health-related, family, or personal financial matter to which
courts grant the greatest protection.” United States v. Martoma, No. S1 12 Cr. 973, 2014 WL
164181, at *6 (S.D.N.Y. Jan. 9, 2014).

D.

The First Amendment Guarantees Access to the Requested Documents

Even if the common law did not compel the conclusion that the Requested Documents
must be made public, the First Amendment would supply an alternative basis for their disclosure.
The First Amendment presumption of access to judicial documents applies when “experience
and logic” indicate that “the documents have historically been open to the press and general
public,” and that “public access plays a significant positive role in the functioning of the
particular process in question.” Lugosch, 435 F.3d at 120 (internal quotation marks omitted).
With respect to the experience prong, the Second Circuit has held that “the notion of
public access to judicial documents is a capacious one: the courts of this country have long
recognized a general right to inspect and copy public records and documents, including judicial
records and documents,” in order to facilitate public monitoring. Erie Cnty., 763 F.3d at 241
(internal quotation marks omitted). Discovery motions and the documents supporting them are
routinely filed in courts across the country without sealing and with the understanding that such

20

documents are publicly accessible. And while the relatively recent history of modern civil
discovery practice means there is no ancient common-law analogue to the contemporary
discovery motion, “[t]his absence, of course, is not surprising, for compelled discovery is a child
of the first Federal Rules of Civil Procedure adopted in 1938.” Mokhiber, 537 A.2d at 1111. “It
would make little sense to shut off access for what is, practically speaking, a new kind of judicial
process just because that particular procedure did not exist at common law. Instead, the public
should enjoy the right to view new kinds of proceedings when they are like traditional ones in
this significant respect: that access will serve the same values and policies which underlie” the
public right of access. Id. at 1112.
As to the logic prong of the Second Circuit’s test, it is clear that public monitoring has an
important role to play here. Ms. Giuffre’s allegations against Professor Dershowitz have been
the subject of significant public interest and have been discussed at length in an array of
international news stories. Indeed, in the CVRA Action, Ms. Giuffre’s own counsel cited
“strong current media interest in the case” to oppose sealing the pleadings, pointing to Ms.
Churcher’s stories among others as examples. Doe v. United States, No. 08 Civ. 80736 (S.D.
Fla.), ECF No. 51, at 7. “The issues involved are manifestly ones of public concern and
therefore ones which the public has an interest in overseeing.” Erie Cnty., 763 F.3d at 242.
Because experience and logic dictate that the First Amendment right of access applies to
the Requested Documents, their continued sealing would only be permissible on the basis of
“specific, on-the-record findings that higher values necessitate a narrowly tailored sealing.”
Lugosch, 435 F.3d at 126. Here, no such findings have ever been made; indeed, the Court has
granted boilerplate sealing applications with no findings or judicial scrutiny whatsoever. See,
e.g., ECF No. 254. There would be no basis to find that continuing secrecy is warranted, let
alone “essential to preserve higher values.”
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III.

ALTERNATIVELY, THE PROTECTIVE ORDER SHOULD BE MODIFIED TO
PERMIT DISCLOSURE OF THE REQUESTED DOCUMENTS
Even where discovery materials are found not to be judicial documents, that does not

automatically entitle them to confidential treatment. See Vazquez v. City of N.Y., No. 10 Civ.
6277, 2014 WL 11510954, at *1 (S.D.N.Y. May 2, 2014). Here, although Professor Dershowitz
is in rightful possession of the Requested Documents, he is prohibited from disseminating them
by the parties’ stipulated, blanket Protective Order. See Dershowitz Decl. Ex. L. That order
permits the parties to designate documents as confidential without particularized judicial
scrutiny, which is how the Requested Documents became subject to a protective order in the first
instance. Because there is no basis for judicial protection of the Requested Documents, the
Protective Order should be modified to permit its disclosure.
Federal Rule of Civil Procedure 26(c) permits issuance of a protective order only upon
“good cause shown,” and requires that such orders issue only “to protect a party or person from
annoyance, embarrassment, oppression, or undue burden or expense.” “[I]f good cause is not
shown, the discovery materials in question should not receive judicial protection and therefore
would be open to the public for inspection.” Gambale v. Deutsche Bank AG, 377 F.3d 133, 142
(2d Cir. 2004) (internal quotation marks omitted). A protective order requires “particular and
specific demonstration of fact as distinguished from stereotyped and conclusory statements”
showing the harm that would result from disclosure. Louissier v. Universal Music Grp., Inc.,
214 F.R.D. 174, 177 (S.D.N.Y. 2003).
The Second Circuit’s general rule that a protective order should not be modified “absent a
showing of improvidence in the grant of the order or some extraordinary circumstance or
compelling need,” S.E.C. v. TheStreet.com, 273 F.3d 222, 229 (2d Cir. 2001), applies only when
the parties have reasonably relied on the protective order in producing discovery. That is not the
case here, where the protective order is a sweeping and generic stipulation permitting the parties,
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and not the Court, to set the standards for access. “A blanket protective order is more likely to
be subject to modification than a more specific, targeted order because it is more difficult to
show a party reasonably relied on a blanket order in producing documents or submitting to a
deposition.” In re EPDM Antitrust Litig., 255 F.R.D. 308, 319 (D. Conn. 2009).
“Stipulated blanket orders are even less resistant to a reasonable request for modification.” Id.
“An examination of Second Circuit case law reveals the following factors are relevant
when determining whether a party has reasonably relied on the protective order[:] (1) the scope
of the protective order; (2) the language of the order itself; (3) the level of inquiry the court
undertook before granting the order; and (4) the nature of reliance on the order.” In re
September 11 Litig., 262 F.R.D. 274, 277 (S.D.N.Y. 2009) (internal quotation marks omitted).
Here, all four factors weigh against a finding of reasonable reliance. First, the Protective Order
contains “expansive language granting the parties broad latitude to self-designate materials” as
confidential, making it unreasonable for any party to rely on the prospect of indefinite and
ironclad confidentiality protections in producing discovery. See EPDM, 255 F.R.D. at 320.
Second, the Protective Order allows challenges to confidentiality designations, see Dershowitz
Decl., Ex. L ¶ 11, and permits the Court to modify the order “at any time” for good cause, id. ¶
14. “Given this provision, it is difficult to see how the [parties] can reasonably argue that they
produced documents in reliance on the fact that the documents would always be kept secret.”
Lugosch, 435 F.3d at 126.
Third, “[t]he level of inquiry undertaken before the Order was entered also weighs in
favor of modification because the Court ‘so ordered’ the parties’ stipulation without having
cause to determine whether all the documents covered actually warranted protection.”
Tradewinds Airlines, Inc. v. Soros, No. 08 Civ. 5901, 2016 WL 3951181, at *2 (S.D.N.Y. July
20, 2016). While this practice can be salutary to the extent it preserves judicial resources and
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promotes efficiency in complex civil discovery, it strongly weakens the parties’ claim to a
reasonable expectation that every document marked confidential will remain subject to a Rule
26(c) order indefinitely. See EPDM, 255 F.R.D. at 319. “Finally, the nature of the reliance on
the Order weighs in favor of modification because there is no indication that the [parties] relied
on the Order to produce documents they would not have otherwise disclosed.” Tradewinds
Airlines, 2016 WL 3951181, at *2.

See Lugosch, 435 F.3d at 125.
Even if the parties’ reliance on the Protective Order could be deemed reasonable, which it
cannot, Professor Dershowitz would handily satisfy TheStreet.com’s requirement of a compelling
need or extraordinary circumstance. First, as one Court in this district explained recently,
“courts within this circuit have found there to be a ‘compelling need’ or ‘extraordinary
circumstance’ warranting modification where a blanket protective order is entered without a
showing of good cause.” Tradewinds Airlines, 2016 WL 3951181, at *2 (collecting authorities).

Professor Dershowitz will also
use the Requested Documents to defend against a sanctions motion that is pending in a state
court in Florida, providing an independent basis to modify the Protective Order. See id. ¶ 46.
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In contrast, there is no basis for a finding of good cause to protect the content of the
Requested Documents

She cannot credibly

claim that disclosure will cause her “annoyance, embarrassment, oppression, or undue burden or
expense,” see Fed. R. Civ. P. 26(c). Indeed, Ms. Giuffre has waived any claimed to
confidentiality. She has publicly filed her accusations of sexual misconduct against an array of
individuals, including Professor Dershowitz, in at least two lawsuits besides this one.
Dershowitz Decl. ¶¶ 10-12, 15-20. She has sold her story to the media and sat for extensive
interviews with Ms. Churcher and other reporters about the very same allegations that are the
subject of the Requested Documents. Id. ¶¶ 13, 26-27. She even “agreed to waive her
anonymity” in order to disseminate her story publicly. Sharon Churcher, Exclusive: Girl at
Center of Underage Sex Procurement Case That Scandalised America Describes How She Was
Introduced to the Prince, MAIL ON SUNDAY, Feb. 27, 2011. More recently, Ms. Giuffre sat for an
interview with ABC News, hoping to increase public interest in her allegations. Dershowitz
Decl. ¶ 27. Although the interview has not yet aired, it could be broadcast at any time, likely
repeating once again the same allegations for which Ms. Giuffre has claimed confidentiality in
the context of litigation discovery. See id. And her lawyers have continued to give interviews
insinuating Professor Dershowitz’s guilt even after reaching a settlement with him and agreeing
to release a public statement withdrawing their own public filing of the accusations against him.
See Dershowitz Decl., Ex. H.
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CONCLUSION
For the foregoing reasons, Professor Dershowitz respectfully requests that the Court grant
his motion for permissive intervention and unseal the Requested Documents, or in the alternative
modify the Protective Order to permit their dissemination.
Dated: August 11, 2016
New York, New York
EMERY CELLI BRINCKERHOFF
& ABADY LLP
___________/s/_________________
Andrew G. Celli, Jr.
David A. Lebowitz
600 Fifth Avenue, 10th Floor
New York, New York 10020
(212) 763-5000
Attorneys for Proposed Intervenor
Alan M. Dershowitz
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
VIRGINIA GIUFFRE,
Index No. 15 Civ. 7433 (RWS)
Plaintiff,
-againstSUPPLEMENTAL
DECLARATION OF
ALAN M. DERSHOWITZ

GHISLAINE MAXWELL,
Defendant.

ALAN M. DERSHOWITZ declares under penalty of perjury that the following
is true and correct:
1.

I am personally familiar with the facts set forth in this supplemental declaration,

which I am submitting to clarify certain averments made in my August 11, 2016 declaration in
support of my pending motion to intervene and to unseal documents.
2.

In my previous declaration, I characterized the offenses to which Jeffrey Epstein

pleaded guilty as “involving sex with minors” (¶ 7) and “related to sex with minors” (¶ 10).
These statements were imprecise; they were not intended to imply that Mr. Epstein was
convicted of having sex with minors (he was not). Rather, and for the avoidance of any
ambiguity, Mr. Epstein pleaded guilty to solicitation of prostitution and to procuring a person
under the age of 18 for prostitution.
3.

In paragraph 11 of my previous declaration, I stated: “During the criminal

investigation of Mr. Epstein, which spanned the years 2006 through 2008, Ms. Giuffre was
interviewed by law enforcement and provided details about Mr. Epstein’s alleged criminal acts.”
I further stated: “Ms. Giuffre did not allege to law enforcement that I engaged in sexual
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I.

INTRODUCTION
The Court has before it a request from a non-party (Alan Dershowitz) to intervene in this

case for the purpose of extracting and publicizing several emails and a draft manuscript from the
Protective Order that has long been entered in this case. Dershowitz does not seek public access
of these documents for the legitimate purpose of informing the public on this Court’s
adjudication of its Article III powers. Instead, Dershowitz make clear that his purpose is to
advance his own agenda, and continue to wage his media war on Ms. Giuffre, as he has already
appeared on national news calling her a “prostitute” and a “bad mother.”1 This is not the typical
intervention case where a non-party seeks documents it lacks access to, or where a news
organization seeks to inform the public on court proceedings. Here, Alan Dershowitz seeks to
inject himself into this litigation for the wrongful purpose of conducting a public smear
campaign of Ms. Giuffre. He has no interests beyond his own. And, he has already violated
another court order directing him to stop wrongfully leaking confidential information to the
media. Unsurprisingly, Dershowitz’s motion fails to cite a single case in which a court granted a
non-party, who already possessed the sealed documents in dispute, the right to freely disseminate
those documents in the public domain for self-serving purposes.
His motion for permissive intervention is committed to the discretion of the Court, and
the Court should deny it. Fed. R. Civ. P. 24(b)(3); Liz Claiborne, Inc. v. Mademoiselle Knitwear,
Inc., 1996 WL 346352, at *4 (S.D.N.Y. June 26, 1996) (Sweet, J.) (denying leave to intervene);
Levin v. U.S., 633 Fed. Appx. 69, 70 (2nd Cir. 2016) (affirming denial of motion to intervene,
“[b]ecause of the fact-intensive nature of an intervention decision, we review for ‘abuse of
discretion’ a district court's order denying intervention . . . by permission.”)

1

McCawley Dec. at Exhibit 1, Local 10 News, January 22, 2015.
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His attenuated reasoning hardly
provides the kind of compelling reason needed to pierce the Protective Order. Instead,
Dershowitz seeks these documents for the primary purpose of conducting a media blitz against
Ms. Giuffre in advance of trial – clearly to assist his joint defense partner, Defendant Maxwell,
by poisoning the jury pool in this case.
Dershowitz has no legal basis for his request. The documents in questions are not judicial
documents, and thus neither a First Amendment nor common law right of access applies.
Moreover, both the parties in this case have long reasonably relied on the existing Protective
Order.
If Dershowitz is permitted to cherry pick the documents
that he finds favorable and extract them from the protective order to serve his purposes, it would
seem only fair that Ms. Giuffre be permitted to lift the protective order from currentlyconfidential documents and testimony in the court file which would support her position.
This Court entered the Protective Order “upon a showing of good cause.” Dershowitz is
not a party to this litigation and provides no sound reason for modification. Accordingly, this
Court should deny Dershowitz’s motion in its entirety.

2

II.

FACTUAL AND PROCEDURAL BACKGROUND

3
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Finally, in Dershowitz’s vociferous attacks on Ms. Giuffre here, the Court will see an
eerie parallel to the Jeffrey Epstein criminal investigation. Back in 2005, when the Palm Beach
Police Department was first investigating Epstein’s sexual abuse, the Department accumulated
overwhelming evidence placing underage girls at Epstein’s residence who gave statements that
they were being sexually abused, the accounts bearing chillingly similar details. As he did to Ms.
Giuffre, Dershowitz called those girls liars and defamed them as prostitutes,14 in an effort to
convince the State Attorney that these girls could not even believably establish that they had ever
even gone to Epstein’s mansion. Later, Dershowitz would remarkably write to tell the Justice
Department that “Epstein never targeted minors.”
B.

The Litigation Involving Dershowitz - The Florida Defamation Case15

erial
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Dershowitz also misleadingly describes the Florida defamation action16 between himself
and Cassell and Edwards. Remarkably, Dershowitz fails to note that same documents he seeks
here (to use in the next installment of his media campaign) are the exact type of documents that
Judge Lynch quashed from Dershowitz’s subpoena he served on Ms. Giuffre in the Florida
Action. In short, a judge has already ruled that Dershowitz should be denied access to these
documents. This baseless motion is nothing more than an attempt to make an end-run around
Judge Lynch’s Order, by coming to this Court, and asking for what he was denied by another
court.
Indeed, Dershowitz fails to reveal three significant facts to this Court. First, Dershowitz
fails to reveal to this Court is that he has already been sharply rebuked by a Florida judge for his
efforts to take confidential materials to the media. Second, Dershowitz fails to tell this Court that
the only ongoing component to his Florida Action concerns sanctions against him for violating
that Court’s Order by his continuing to reveal confidential materials. Third, Dershowitz fails to
tell this Court that the judge in the Florida Action already denied his request to access these
materials.18 The parties to the Florida Action have settled all claims.

Ms. Giuffre was not a party to the litigation between the attorneys in the Florida Action.
During the course of the litigation, however, Dershowitz subpoenaed discovery from Ms.

16

Edwards and Cassell v. Dershowitz, Case No. CACE 15-000072, in the Circuit Court of the 17th Judicial circuit
in and for Broward County, Florida (the “Florida Action”), presided over by Judge Lynch.
17
18

McCawley Dec. at Exhibit 12, November 12, 2015 Order on Motion to Quash.

6

Giuffre.
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II.

DERSHOWITZ RELEASES CONFIDENTIAL INFORMATION IN VIOLATION
OF A FLORIDA COURT ORDER
The pending sanction motion in the Florida Court is an illustrative example of how

Dershowitz willingly violates Court orders. On December 11, 2015, in a transparent attempt to
play his case to the media rather than try it before the court, Dershowitz filed a false affidavit
with the Florida court purporting to describe confidential settlement communications with
Giuffre’s counsel and attempting to discredit Giuffre. He filed his affidavit in the public court
file, despite knowing Ms. Giuffre’s standing objections. He then alerted the media (specifically
the New York Times) to these statements. After Giuffre filed an emergency motion to seal the
affidavit, the court found in favor of Ms. Giuffre that the communications in the affidavit were in
fact confidential settlement negotiations that should not have been disclosed and granted
Giuffre’s motion. McCawley Dec., Ex. 15. During the hearing, the Florida court admonished
Dershowitz not to reveal any other confidential settlement negations:
MS. MCCAWLEY: Your Honor, if the intent here is to continue to spew the
confidential settlement negotiations and have Dershowitz go to New York or other
locations to say these things again, I would object to that. I think this Court needs to be
very stern in its response that these are not appropriate to be disclosed.
THE COURT: Well, I think he is aware of that.
MR. SAFRA [Dershowitz’s attorney]: I'm aware, and I will convey to my client. . .22
Ms. Giuffre had a pending motion for sanctions against Dershowitz for his conduct in
wrongfully revealing and flatly mischaracterizing these settlement disclosures. McCawley Dec.

22

McCawley Dec. at Exhibit 14, December 18, 2015, Emergency Motion to Seal Hr. Tr. at 25:23-26:9 (emphasis
added).
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Sealed Ex. 16, Motion for Sanctions. Before that motion was heard, Dershowitz willfully
violated the court’s order and again disclosed the confidential settlement communications, for
which Giuffre again sought sanctions. McCawley Dec. Sealed Ex. 17, Supplement to Motion for
Sanctions. However, before the sanction motions were heard, Dershowitz settled the underlying
litigation. Dershowitz has insisted upon keeping confidential the monetary settlement that
resolved the claims against him.23 The trial court declined to retain jurisdiction to hear Ms.
Giuffre’s sanctions claims after the settlement. Ms. Giuffre’s attorneys have appealed the ruling
to the Florida Court of Appeals and filed an opening brief on August 25, 2016.
III.

THE PROTECTIVE ORDER IN THIS CASE
This is a case concerning sex abuse of minors, brought by a woman who was herself a

minor victim of sex abuse. Accordingly, this Court has recognized from the outset the paramount
importance of a protective order in this case, announcing at one of the first hearings in the case
that that “of course there should be a protective order in this case.”24 Thereafter, on March 18,
2016, “[u]pon a showing of good cause,” the Protective Order was entered (DE 62 at p.1). The
following month,
Furthermore, as this Court will remember,

23

“Did Dershowitz Shell Out Big Bucks to Get Settlement in Sex Case?” by Vivia Chen, April 12, 2016 at
http://thecareerist.typepad.com/thecareerist/2016/04/did-dershowitz-shell-out-money-for-settlement-in-casesex.html
24
March 17, 2016, Hearing Transcript at 4:25-5:1. McCawley Dec. at Exhibit 18.
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Indeed,
this Court temporarily placed the entire docket under seal. June 23, 2016, Order. DE 251. Under
these rulings, both parties designated hundreds of pages of materials confidential under the
Court’s Order.
IV.

ARGUMENT
A.

Legal Standard

The Court may deny Dershowitz’s motion without even reaching the merits of whether
the contested documents are judicial documents, which they absolutely are not. Fed. R. Civ. P.
24(b)(3); Liz Claiborne, Inc. v. Mademoiselle Knitwear, Inc., 1996 WL 346352, at *4 (S.D.N.Y.
June 26, 1996) (Sweet, J.) (denying leave to intervene); Levin v. U.S., 633 Fed. Appx. 69, 70
(2nd Cir. 2016) (affirming district court’s denial of motion to intervene, explaining “[b]ecause of
the fact-intensive nature of an intervention decision, we review for ‘abuse of discretion’ a district
court's order denying intervention . . . by permission.”). Accordingly, this Court can deny
Dershowitz’s motion on the grounds that taking these documents to the media
and because, having sat on the documents for months, the motion is untimely.28
Dershowitz ’s motion mentions, then proceeds to ignore, the policy rationale that
underlies both the First Amendment and common law right of access to judicial documents. Both
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legal principles exist so that courts may have accountability to the public; they do not exist to
enable individuals on a personal vendetta to advance a public smear campaign against a victim of
childhood sexual abuse. U.S. v. Amodeo, 71 F.3d 1044, 1048 (2d Cir. 1995) (“Amodeo II”) (“The
presumption of access is based on the need for federal courts, although independent—indeed,
particularly because they are independent—to have a measure of accountability and for the
public to have confidence in the administration of justice.”). Indeed, the motion to intervene is
devoid of any citations to precedent that allows an individual to exploit these bedrock legal
principles solely for his personal benefit, rather than the public at large. Furthermore, the Court
should not overlook the fact that that Dershowitz already possesses these documents because
they were sent to him by Maxwell’s counsel who has named him as a witness, and, as
demonstrated below, the Second Circuit does not provide a right of access to protected material
when an individual seeks to use it solely for harm.
B.

These Are Not Judicial Documents and Therefore Should Not be Disclosed

The Court can end its legal analysis of this motion quickly, as, contrary to Dershowitz’s
suggestion, the documents in question are not judicial documents. This fact is fatal to the motion,
as neither the First Amendment nor the common law right of access applies in a scenario where
the materials in question are not judicial documents. U.S. v. Amodeo, 44 F.3d 141, 145 (2d Cir.
1995) (“Amodeo I”) (noting material must be a “judicial document” to be “accessible to the
public”).
Dershowitz only became aware of the documents he now seeks because Ms. Giuffre
produced them in discovery. It is established law in the Second Circuit that documents simply
exchanged in the civil discovery context do not come within the purview of the First Amendment
or the common law right of access. “Documents that play no role in the performance of Article
III functions, such as those passed between the parties in discovery, lie entirely beyond the
11

presumption’s reach…” Amodeo II, 71 F.3d at 1050. Dershowitz suggests that because a
subpoenaed third party filed one of the documents as an attachment to a motion to quash, and
because Defendant filed the others as an exhibit to an opposition to extend discovery, that
converts them into judicial documents and triggers the presumption of access. This argument is
unavailing. The Second Circuit has held that the “mere filing of a paper or document with the
court is insufficient to render that paper a judicial document subject to the right of public access.
We think that the item filed must be relevant to the performance of the judicial function and
useful in the judicial process in order for it to be designated a judicial document.” Amodeo I, 44
F.3d at 145.
A review of the case law reveals that every circuit to have directly addressed this point
has found that documents filed as exhibits to non-dispositive discovery motions do not qualify as
judicial documents. Kamakana v. City and County of Honolulu, 447 F.3d 1172, 1179 (9th Cir.
2006) (“We have, however, carved out an exception to the presumption of access to judicial
records for a sealed discovery document [attached] to a non-dispositive motion, such that the
usual presumption of the public's right of access is rebutted”) (internal citation and quotations
omitted); Bond v. Utreras, 585 F.3d 1061, 1075 n. 8 (7th Cir.2009); Chi. Tribune Co. v.
Bridgestone/Firestone, Inc., 263 F.3d 1304, 1312–13 (11th Cir.2001) (holding that “material
filed with discovery motions is not subject to the common-law right of access, whereas discovery
material filed in connection with pretrial motions that require judicial resolution of the merits is
subject to the common-law right”); Anderson v. Cryovac, Inc., 805 F.2d 1, 10 (1st Cir.1986)
(“Although we agree that the public has a right of access to some parts of the judicial process, we
conclude that this right does not extend to documents submitted to a court in connection with
discovery proceedings.”); Leucadia, Inc. v. Applied Extrusion Technologies, Inc., 998 F.2d 157,
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164 (3d Cir. 1993) (“holding that discovery motions and supporting materials are subject to a
presumptive right of access would make raw discovery, ordinarily inaccessible to the public,
accessible merely because it had to be included in motions precipitated by inadequate discovery
responses or overly aggressive discovery demands. This would be a holding based more on
expediency than principle.”).
Therefore, five federal appellate courts have already rejected the argument that
Dershowitz advances here. Dershowitz acknowledges that the Second Circuit has not yet reached
this specific issue, but the holdings in Amodeo I and Amodeo II demonstrate that when the
Second Circuit reaches this issue, it will reach exactly the same result. In Amodeo II the Second
Circuit held that documents “passed between the parties in discovery, lie entirely beyond the
presumption’s reach…” Amodeo II, 71 F.3d at 1050. In Amodeo I the Second Circuit noted the
“mere filing of a paper or document with the court is insufficient to render that paper a judicial
document subject to the right of public access.” Amodeo I, 44 F.3d at 145. Additionally, in the
case cited by Dershowitz, S.E.C. v. TheStreet.Com, 273 F.3d 222, 233 (2d Cir. 2001), the Second
Circuit rejected an argument that would “transform every document that a court reviews into a
‘judicial document’ presumptively open to the public, despite well-settled law to the contrary.”
The Second Circuit has held (1) discovery materials are not judicial documents; (2) the
mere filing of a document with the court does not render it a judicial document; and (3) a court
simply reviewing a piece of discovery material does not make the document a “judicial
document.” Therefore, there is no question that the Second Circuit would resolve the issue at
hand in exactly the same way that every other circuit to address the issue has. This Court should
follow every other circuit, and the guidance from the Second Circuit, and find that the mere
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filing of a piece of discovery material as part of a non-dispositive discovery motion does not
convert the material into a judicial document.
Finally, the

cannot qualify as “judicial documents” on the separate and

independent basis that the Court has not considered them, as the motion to which they are
attached is still pending.29 Here again, Dershowitz’s motion misses the point of the First
Amendment and common law rights of access. It is not the filing of a piece of discovery that
makes it a judicial document, it is the Court’s review and consideration of that document that
converts the document’s status. Gosmile, Inc. v. Dr. Jonathan Levine, D.M.D. P.C., 2012 WL
1382557, at *1 (S.D.N.Y. 2012) (“Court did not weigh these documents [attached as exhibits] in
its review of the parties' motions, considers them immaterial to the motions, and therefore does
not consider them to be judicial documents.”). As Ms. Giuffre has shown, these principles exist
for the accountability of the courts to the public, not for the personal benefit of an individual.
In the face of this uniform precedent from the courts of appeal, Dershowitz cites only to a
handful of district court opinions, many of which do not support the relief he seeks. For example,
in Dershowitz’s first-cited case, Alexander Interactive, Inc. v. Adorama, Inc., No. 12 Civ. 6608,
2014 WL 4346174, at *2 (S.D.N.Y. Sept. 2, 2014), the Court proceeded to deny access and
instead sealed the materials at issue. In Dandong v. Pinnacle Performance Ltd., No. 10 Civ.
8086, 2012 WL 6217646, at *2 (S.D.N.Y. Dec. 3, 2012) the court noted the materials at issue
were nothing more than legal argument, and it gave the parties time to show “good cause” for
keeping the documents sealed. The Court can reject these outlier opinions out of hand, as they do
not comport with the holdings of the First, Third, Seventh, Ninth and Eleventh Circuits, nor are
they in-line with the Second Circuit’s case law in Amodeo I, Amodeo II and TheStreet.Com.
29

It may well be the case that the Court never considered
in ruling on the motion for
extension of time in relation to the opposition motion to which it was attached. The Order makes no mention of it.
DE June 20, 2016, Order. If the Court did not consider those exhibits, they do not qualify as judicial documents.
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There simply is no legal basis for this Court to find that the documents Dershowitz seeks
qualify as “judicial documents.” First, it is not clear that this Court has even reviewed or
considered them, and if it has not, that fact alone is dispositive. Second, the law throughout the
country is clear that routine, raw discovery materials submitted as exhibits to non-dispositive
discovery motions do not convert into “judicial documents” and trigger a right of public access.
The Court should find that these documents are not “judicial documents” and summarily deny
Dershowitz’s motion.
C.

Even Were the Court to Deem the Documents to be Judicial Documents,
the Presumption of Access is Weak

Even if the Court found these documents to be judicial documents - which they
categorically are not - Dershowitz’s motion still fails because the common law presumption of
access is extremely weak and easily overcome here by countervailing factors. Lugosch v.
Pyramid Co. of Onondaga, 435 F.3d 110, 119–20 (2d Cir. 2006) (noting that if a court finds
documents to be judicial, it must then assess the weight of the presumed access and determine if
countervailing factors override the presumption).
Once again, Dershowitz’s own cited cases are his undoing. In Alexander Interactive, the
Court found that because the documents were submitted merely as exhibits to a motion to
compel, “the presumption in favor of public access is weak.”2014 WL 4346174 at *2. It then
proceeded to seal the documents in question, despite acknowledging the public right of access.
See also Stern v. Cosby, 529 F.Supp.2d 417, 422 (S.D.N.Y. 2007) (“the presumption of public
access - if any - that attaches to the transcript and videotape is low, at best. No such presumption
attaches at all to the videotape, and even if the transcript is filed for purposes of a motion to
compel, the presumption that would attach to the transcript would be low. On any such motion, I
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would not be making any decision on the merits, but I would simply be reviewing excerpts of the
transcripts to resolve a discovery dispute.”).
This ruling is in-line with the Second Circuit’s directive regarding how to assess the
weight of the presumption of access. “[T]he presumption of access must be governed by the role
of the material at issue in the exercise of Article III judicial power and the resultant value of such
information to those monitoring the federal courts. Generally, the information will fall
somewhere on a continuum from matters that directly affect an adjudication to matters that come
within a court's purview solely to insure their irrelevance.” Amodeo II, 71 F.3d at 1049. This is
not a situation where the documents were relied upon as part of a dispositive summary judgment
motion (where the presumption is highest). If the Court relied on the documents at all, which is
not clear, it was for the limited purpose of determining entitlement to discovery. In this context,
as the courts in Alexander Interactive, Stern and Amodeo II noted, the presumption is weakest.
Amodeo II, 71 F.3d at 1050 (“Where testimony or documents play only a negligible role in the
performance of Article III duties, the weight of the presumption is low and amounts to little more
than a prediction of public access absent a countervailing reason.”). Joy v. North, 692 F.2d 880,
893 (2d Cir.1982) (“Discovery involves the use of compulsory process to facilitate orderly
preparation for trial, not to educate or titillate the public.”); In re Zyprexa Injunction, 474
F.Supp.2d 385, 423 (E.D.N.Y. 2007) (“Nonparties who are prohibited from accessing
confidential documents . . . cannot claim an infringement on their freedom of speech: The right
to speak and publish does not carry with it the unrestrained right to gather information. . .
Discovery involves the use of compulsory process to facilitate orderly preparation for trial, not to
educate or titillate the public.”) (internal citations and quotations omitted); Dorsett v. County of
Nassau, 762 F.Supp.2d 500, 519 (E.D.N.Y. 2011) (“Assuming for the sake of argument that the
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IAU Report did satisfy the judicial document inquiry, since the Report was passed between the
parties in discovery, it lies entirely beyond the presumption's reach.”).
Given that the presumption of access here is weak, if it exists at all, Ms. Giuffre easily
overcomes it with her countervailing evidence.

Louis Vuitton Malletier, S.A. v. My Other Bag, Inc.,
156 F.Supp.3d 425, 445 N7 (S.D.N.Y. 2016) (“As for competing considerations that counsel in
favor of allowing the parties to file their briefs under seal, the privacy interests of the parties in
preventing the public disclosure of private business figures and communications are not
insignificant. The Court therefore concludes that the balance of interests is in favor of allowing
the parties' briefs to be filed under seal.”). This decision is particularly instructive here, as it
involved summary judgment filings, where the access presumption is highest, as opposed to the
discovery brief exhibits at issue here, where the presumption is lowest.
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otherwise protected material to enable a non-party to conduct a public smear campaign. Amodeo
II, 71 F.3d at 1051 (“The nature and degree of injury must also be weighed. This will entail
consideration not only of the sensitivity of the information and the subject but also of how the
person seeking access intends to use the information…personal vendettas…need not be aided.”)
(Emphasis added).
In sum, the documents Dershowitz seeks involve no presumption of access whatsoever,
as they are not judicial documents, but were the Court to find otherwise, the applicable
presumption of access would be the lowest that exists under Second Circuit law. Ms. Giuffre
requests that, in accord with the governing law, the Court hold that
outweigh any weak presumption of access.
D.

No Right of Access Exists Under the First Amendment

Dershowitz should not have advanced a First Amendment right of access argument
because it is wholly without merit. First and foremost, the documents at issue must be “judicial
documents” to trigger a First Amendment right of access, and, as stated above, the materials at
issue here are not. Newsday LLC v. County of Nassau, 730 F.3d 156, 166 (2d Cir. 2013) (“We
must conduct an independent review of the Report to determine (a) whether it is a judicial
document to which the First Amendment right applies”) (emphasis added).
Should the Court find otherwise, there remains no right of access under the First
Amendment. As the Second Circuit has said, “[e]ven when it applies, moreover, the First
Amendment right creates only a presumptive right of access.” Id. at 164 (Emphasis original). The
right does not attach here because Dershowitz’s motion fails the Second Circuit’s “experience
and logic” test for triggering a First Amendment right of access. That test “asks both whether the
documents have historically been open to the press and general public and whether public access
plays a significant positive role in the functioning of the particular process in question.” Id.
18

Dershowitz’s motion fails both parts of the test. “Protective orders prohibiting dissemination of
materials discovered before trial are not the kind of classic prior restraint that require[ ] exacting
First Amendment scrutiny.” In re Zyprexa Injunction, 474 F.Supp.2d at 417 (Internal quotations
omitted).

That argument is meritless, as it ignores the existence of the Protective
Order in this case. Moreover, there is no “historical openness” to the press of a party’s raw
discovery materials, quite the opposite. As Ms. Giuffre established above, the Second Circuit has
found that there is no public right of access to material exchanged in discovery. Amodeo II, 71
F.3d at 1050 (documents “passed between the parties in discovery, lie entirely beyond the
presumption’s reach…”). And again, the Court should not lose sight of the policy rationale
behind the First Amendment right of access: the accountability of the courts to the public.
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Second, public interest in a case would only
matter if the material was sought to allow the public to monitor the Court’s actions (which is
why the courts in this district often recognize a news agency’s standing to challenge protective
orders32), not to feed any purported interest in Dershowitz personally. Again, the First
Amendment right protects the public’s right to oversee the function of the Court; it does not exist
Newsday, 730 F.3d at
164 (“the need for public access to court proceedings is grounded in the need for federal courts ...
to have a measure of accountability and for the public to have confidence in the administration
of justice.”) (emphasis added). The Court must reject Dershowitz’s misguided attempt to
manipulate a public right for his personal benefit.
E.

The Second Circuit Has a Presumption Against Modifying Protective
Orders Upon Which Parties Reasonably Relied

The Second Circuit has expressly acknowledged that its protective order modification test
has, as a general matter, a “strong presumption against the modification of a protective order, and
orders should not be modified absent a showing of improvidence in the grant of the order or
some extraordinary circumstance or compelling need.” In re Teligent, Inc., 640 F.3d 53, 59 (2d
Cir. 2011) (affirming denial of motion to lift confidentiality provisions of the protective order).33
1.

The Record in this Case Shows That the Protective Order Was Not
Improvidently Granted

32

33

8A Richard L. Marcus, Federal Practice and Procedure § 2044.1 (3d ed. Westlaw 2012) (asserting that the Second
Circuit has “embraced a very restrictive attitude toward modification of protective orders,” “emphasiz[ing] the need
to foster use of protective orders as a means of facilitating discovery as a reason for resisting modification that
would tend to make the orders appear unreliable”).
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Despite Dershowitz’s argument, the Protective Order, entered “[u]pon a showing of good
cause,” was not improvidently granted. (DE 62 at p.1). Indeed, even after the entry of the
Protective Order,

Indeed, “once a discovery
protective order is in place, the applicable standard requires plaintiff seeking to modify the
order to show improvidence in the grant of the protective order or some extraordinary
circumstance or compelling need.” In re September 11 Litigation, 262 F.R.D. 274 (S.D. N.Y.
2009). Dershowitz’s attempts to claim improvidence, carelessness, or shortsightedness of this
Court in granting the Protective Order are unavailing. To the contrary, this Court has,

2.

The Parties and Deponents in This Case Have Reasonably Relied
Upon the Protective Order

The Second Circuit has been hesitant to permit modifications that might “unfairly disturb
the legitimate expectations of the parties or deponents.” Dorsett v. County of Nassau, 289 F.R.D.
54, 64 (E.D.N.Y. 2012). Indeed, “[i]t is presumptively unfair for courts to modify protective
orders which assure confidentiality and upon which the parties have reasonably relied.” Id., 289
F.R.D. at 64 (E.D.N.Y. 2012) (internal citations and quotations omitted) (denying motion to lift

21

confidentiality of report of policing failures surrounding the murder of a young mother).
“Consequently, in a major decision in this field, Martindell v. International Telephone &
Telegraph Corp., 594 F.2d 291 (2d Cir.1979), the Second Circuit determined that ‘absent a
showing of improvidence in the grant of a Rule 26(c) protective order or some extraordinary
circumstance or compelling need ... a witness should be entitled to rely upon the enforceability of
a protective order against any third parties.’” Id., quoting Martindell v. International Telephone
& Telegraph Corp., 594 F.2d at 296 (denying governmental access for criminal investigative
purposes civil deposition transcripts taken under a protective order).
In this case, Ms. Giuffre - and multiple other deponents - reasonably relied on this
Court’s Protective Order in giving testimony and producing documents.

Medical Diagnostic Imaging, PLLC v. Carecore Nat.,
LLC, 2009 WL 2135294, at *4 (S.D.N.Y. 2009) (denying motion to modify protective order
because parties and third parties have reasonably relied upon the terms of the protective order).
Under Martindell, this Court cannot take away those protections after the fact.36
3.

Dershowitz Seeks These Materials For an Illegitimate Purpose Which
Disqualifies Him from Relief

“A litigant's purpose in seeking modification of an existing protective order is also
relevant for determining whether to grant a modification. Requests to modify protective orders so
that the public may access discovery materials is arguably subject to a more stringent
36

“The Second Circuit has explicitly rejected the notion that the Martindell standard should be limited to cases
where the government seeks to modify a protective order. Rather, Martindell has been applied even when the third
party seeking access to discovery is a private litigant. Dorsett v. County of Nassau, 289 F.R.D. at 66, citing Iridium
India Telecom Ltd. v. Motorola, Inc., 165 Fed.Appx. 878, 880 (2d Cir.2005).

22

presumption against modification because there is no public right of access to discovery
materials.” Dorsett, 289 F.R.D. at 65 (Internal citations and quotations omitted). Dershowitz’s
own words admit the true purpose behind the instant motion, and wholly contradict the flimflam
he has presented to this Court: “My goal is to bring charges against the client and require her to
speak in court.”37
Indeed, in over 50 statements to the press, he has explained to the world (if not this
Court) his reasons for maintaining his attacks on Ms. Giuffre in the media, in which he has
publicly called her a “prostitute” and a “bad mother” to her three minor children. McCawley
Dec. at Exhibit 20, Local 10 News, January 22, 2015. For example, Dershowitz has made the
following statements:


“The end result of this case should be she [Jane Doe No. 3] should go to jail, the lawyers
should be disbarred and everybody should understand that I am completely and totally
innocent.” McCawley Dec. at Exhibit 21, CNN International, New Day, January 6, 2015.



Dershowitz also stated, in an interview in Newsmax, that he is “considering” bringing a
lawsuit against Jane Doe No. 3. “And we’re considering suing her for defamation as well, but
right now she was trying to hide in Colorado and avoid service, but we found her and we
served her and now she’ll be subjected to a deposition.”38

By his own words, Dershowitz wants to intimidate and harass Ms. Giuffre with the specter of his
sending her “to jail.”39
Even Dershowitz’s own cited cases militate against the Court feeding his proposed public
relations campaign: Nixon v. Warner Communications, Inc., 98 S.Ct. 1306, 1312, 435 U.S. 589,
598 (1978) (“It is uncontested that the right to . . . copy judicial records is not absolute . . . access
has been denied where court files might have become a vehicle for improper purposes”). In
37

McCawley Dec. at Exhibit 22, Australian Broadcasting System (ABC), January 6, 2015.
McCawley Dec. at Exhibit 23, Newsmax, April 8, 2015
39
Dershowitz has previously written: “There’s an old saying: ‘If you have the law on your side, bang on the law. If
you have the facts on your side, bang on the facts. If you have neither, bang on the table.’ I have never believed
that, but I do believe in a variation on that theme: If you don’t have the law or legal facts on your side, argue your
case in the court of public opinion.” ALAN DERSHOWITZ, TAKING THE STAND: MY LIFE IN THE LAW (2013).
38
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Nixon, the Supreme Court warned that lower courts should “exercise an informed discretion as to
the release” of materials, because, “[o]therwise, there would exhibit a danger that the court could
become a partner in the use of the subpoenaed material to gratify private spite or promote public
scandal, with no corresponding assurance of public benefit.” Nixon v. Warner Communications,
Inc., 98 S.Ct. at 1315, 435 U.S. at 603 (internal citations and quotations omitted).Under Nixon,
this Court should not allow itself to be Dershowitz’s partner in gratifying his private spite
40

4.

Under This Court’s Order, Non-Parties Cannot Challenge
Confidentiality Designations and Dershowitz has Already Agreed to
be Bound by the Parties’ Confidentiality Designations in Exchange for
Receipt of Documents

The Protective Order (DE 62) does not allow non-parties, like Dershowitz, to make a
challenge to the confidentiality designations or the efficacy of the Order. To the contrary, the
Protective Order only states that parties can object to the confidentiality designations: “A party
may object to the designation of particular CONFIDENTIAL INFORMATION by giving written
notice to the party designating the disputed information . . . it shall be the obligation the party
designating the information as CONFIDENTIAL to file an appropriate motion requesting that
the Court determine whether the disputed information should be subject to the terms of this
Protective Order.” (DE 62 at ¶ 11, p. 4). This Court’s Protective Order does not allow for nonparties to challenge these designations. Accordingly, Dershowitz cannot challenge the
designations under this Order.
40

Similarly, under applications to intervene under Rule 24(a), numerous courts have declined to allow a mere
“reputational” interest to justify intervention. Calloway v. Westinghouse Elec. Corp., 115 F.R.D. 73, 74 (M.D. Ga.
1987) (“interest in his reputation alone . . . does not constitute the required interest relating to the property or
transaction which is the subject of the present action necessary to allow intervention”); Flynn v. Hubbard, 82 F.2d
1084, 1093 (1st Cir. 1986) (“the church “merely claim[ed] a generalized injury to reputation [that] identifies no legal
detriment arising from a default judgment against Hubbard.”); Edmondson v. State of Neb. ex. rel. Meyer, 383 F.2d
123 (8th Cir. 1967) (“The mere fact that Edmondson’s reputation is thereby injured is not enough [to support
intervention].”); Forsyth County v. U.S. Army Corps of Engineers, 2009 WL 1312511, at *2 (N.D. Ga. May 8, 2009)
(interest in protecting its reputation . . . is not direct, substantive, or derived from a legal right”).
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Importantly, Dershowitz admits that he has agreed to be bound by the provisions of the
Protective Order in exchange for receiving the documents. Accordingly, he has agreed to the
confidentiality restrictions placed on the documents, no matter what the documents contained. As
Dershowitz explicitly admits that he agreed to be bound by the Protective Order so that he could
be privy to all of the discovery in this case, he also agreed to be bound by its confidentiality
provisions, as well as the provisions that only allow parties to bring challenges to the Protective
Order.
V.

CONCLUSION
Based on the foregoing, the Court should deny Dershowitz’s motion in its entirety.

August 29, 2016
Respectfully Submitted,
BOIES, SCHILLER & FLEXNER LLP
By: /s/ Sigrid McCawley
Sigrid McCawley (Pro Hac Vice)
Meredith Schultz (Pro Hac Vice)
Boies Schiller & Flexner LLP
401 E. Las Olas Blvd., Suite 1200
Ft. Lauderdale, FL 33301
(954) 356-0011
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on August 29, 2016, I electronically filed the foregoing
document with the Clerk of Court by using the CM/ECF system. I also certify that the foregoing
document is being served to all parties of record via transmission of the Electronic Court Filing
System generated by CM/ECF.
Laura A. Menninger, Esq.
Jeffrey Pagliuca, Esq.
HADDON, MORGAN & FOREMAN, P.C.
150 East 10th Avenue
Denver, Colorado 80203
Tel: (303) 831-7364
Fax: (303) 832-2628
Email: lmenninger@hmflaw.com
jpagliuca@hmflaw.com

/s/ Meredith Schultz
Meredith Schultz
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United States District Court
Southern District of New York
Virginia L. Giuffre,
Plaintiff,

Case No.: 15-cv-07433-RWS

v.
Ghislaine Maxwell,
Defendant.
____________________________/
DECLARATION OF SIGRID MCCAWLEY IN SUPPORT OF
PLAINTIFF’S RESPONSE IN OPPOSITION TO MOTION TO INTERVENE (DE 362)
I, Sigrid McCawley, declare that the below is true and correct to the best of my
knowledge as follows:
1.

I am a partner with the law firm of Boies, Schiller & Flexner LLP and duly

licensed to practice in Florida and before this Court pursuant to this Court’s September 29, 2015
Order granting my Application to Appear Pro Hac Vice.
2.

I respectfully submit this Declaration in Support of Plaintiff’s Response in

Opposition to Motion to Intervene (DE 362).
3.

Attached hereto as Exhibit 1 is a true and correct copy of

4.

Attached hereto as Sealed Exhibit 2 is a true and correct copy of

5.

Attached hereto as Exhibit 3 is a true and correct copy of

6.

Attached hereto as Sealed Exhibit 4 is a true and correct copy of

7.

Attached hereto as Exhibit 5 are a true and correct copies of

8.

Attached hereto as Sealed Exhibit 6 is a true and correct copy of

9.

Attached hereto as Exhibit 7 is a true and correct copy of

10.

Attached hereto as Sealed Composite

11.

Attached hereto as Composite Sealed Exhibit 9 is a true and correct copy of

12.

Attached hereto as Sealed Composite Exhibit 10 is a true and correct copy of

13.

Attached hereto as Exhibit 11 is a true and correct copy of

14.

Attached hereto as Exhibit 12 is a true and correct copy of November 12, 2015

15.

Attached hereto as Exhibit 13 is a true and correct copy of

16.

Attached hereto as Exhibit 14 is a true and correct copy of

17.

Attached hereto as Exhibit 15 is a true and correct copy of

18.

Attached hereto as Exhibit 16 is a true and correct copy of

19.

Attached hereto as Exhibit 17 is a true and correct copy of

20.

Attached hereto as Exhibit 18 is a true and correct copy of

21.

Attached hereto as Exhibit 19 is a true and correct copy of

22.

Attached hereto as Exhibit 20 is a true and correct copy of

23.

Attached hereto as Exhibit 21 is a true and correct copy of

24.

Attached hereto as Exhibit 22 is a true and correct copy of

25.

Attached hereto as Exhibit 23 is a true and correct copy of

I declare under penalty of perjury that the foregoing is true and correct.

/s/ Sigrid S. McCawley______________
Sigrid S. McCawley, Esq.

Dated: August 29, 2016.
Respectfully Submitted,
BOIES, SCHILLER & FLEXNER LLP
By: /s/ Sigrid McCawley
Sigrid McCawley (Pro Hac Vice)
Meredith Schultz (Pro Hac Vice)
Boies Schiller & Flexner LLP
401 E. Las Olas Blvd., Suite 1200
Ft. Lauderdale, FL 33301
(954) 356-0011
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 29th day of August, 2016, I electronically filed the
foregoing document with the Clerk of Court by using the CM/ECF system. I also certify that the
foregoing document is being served to all parties of record via transmission of the Electronic
Court Filing System generated by CM/ECF.
Laura A. Menninger, Esq.
Jeffrey Pagliuca, Esq.
HADDON, MORGAN & FOREMAN, P.C.
150 East 10th Avenue
Denver, Colorado 80203
Tel: (303) 831-7364
Fax: (303) 832-2628
Email: lmenninger@hmflaw.com
jpagliuca@hmflaw.com

/s/ Meredith L. Schultz
Meredith L. Schultz
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United States District Court
Southern District of New York
Virginia L. Giuffre,
Plaintiff,

Case No.: 15-cv-07433-RWS

v.
Ghislaine Maxwell,
Defendant.
________________________________/
DECLARATION OF PAUL G. CASSELL IN SUPPORT OF PLAINTIFF’S
OPPOSITION TO PROPOSED INTERVENOR ALAN M. DERSHWOITZ’S MOTION
FOR PERMISSIVE INTERVENTION
I, Paul G. Cassell, declare that the below is true and correct to the best of my knowledge
as follows:
BACKGROUND
1.

I am a licensed attorney in the state of Utah. I am authorized to practice before

this Court pursuant to this Court’s Order granting my Application to Appear Pro Hac Vice.
2.

I respectfully submit this Declaration in opposition to Proposed Intervenor Alan

M. Dershowitz’s Motion for Permissive Intervention and Unseal of Judicial Documents, or in the
Alternative Modification of the Protective Order.
3.

I am the Ronald N. Boyce Presidential Professor of Criminal Law and University

Distinguished Professor of Law at the S.J. Quinney College of Law, where I teach criminal
procedure, criminal, and crime victims’ rights.

1

THE FLORIDA CRIME VICTIMS RIGHTS ACT CASE
4.

Since July 2008, I have been involved in important and precedent-setting crime

victims’ rights litigation in the Southern District of Florida trying to protect the rights of various
victims under the Crime Victims’ Rights Act (CVRA), 18 U.S.C. § 3771. Along with Florida
co-counsel Bradley J. Edwards, I have been pursuing a federal case pro bono on behalf of two
young women who were sexually abused as underage girls by Dershowitz’s close personal friend
– Jeffrey Epstein.

6.

During the litigation, Mr. Edwards and I have won several important victories for

our clients, including a ruling that the CVRA can apply to protect crime victims’ rights even
before an indictment is filed. See Paul G. Cassell, Nathanael J. Mitchell & Bradley J. Edwards,
Crime Victims’ Rights During Criminal Investigations? Apply the Crime Victims’ Rights Act
Before Criminal Charges are Filed, 104 J. CRIM. L. & CRIMINOLOGY 58, 67-69 (2014)
(describing litigation concerning Epstein).
7.

1

In this section of the Declaration, all references to docket entries will be to CVRA case in the
Southern District of Florida, No. 9:08-cv-80736.
2

.

Further efforts from the Government to avoid

producing any discovery followed (see generally DE 225-1 at 4-5),2 ultimately leading to a
further Court ruling in June 2013 that the Government should produce documents. DE 189. The
Government then produced about 1,500 pages of largely irrelevant materials to the victims (DE
225-1 at 5), while simultaneously submitting 14,825 pages of relevant materials under seal to the
Court.

The Government claimed that these pages were “privileged” for various reasons,

attaching an abbreviated privilege log.
8.

While these discovery issues were pending, in the summer of 2014, Mr. Edwards

and I contacted Government counsel to request their agreement to add two additional victims to
the case, including Ms. Virginia Giuffre (who was identified in court pleadings as “Jane Doe No.
3”). Edwards and I sought to have her added to the case via stipulation, which would have
avoided the need to include any detailed facts about her abuse.

Weeks went by and the

Government – as it had done on a similar request for a stipulation to add another victim – did not
respond to counsel’s request for a stipulation.
9.

Finally, on December 10, 2014, despite having had four months to provide a

position, the Government responded by email to counsel that it was seeking more time,
indicating that the Government understood that victims’ counsel might need to file a motion with
the court on the matter immediately. DE 291 at 3-5. Rather than file a motion immediately,
victims’ counsel waited and continued to press the Government for a stipulation. See id. at 5.
Finally, on December 23, 2014 – more than four months after the initial request for a stipulated
joinder into the case – the Government tersely indicated its objection, without indicating any

2

Jeffrey Epstein also attempted to block discovery of materials, leading to an Eleventh Circuit
ruling that the victims’ discovery efforts were proper. Doe v. Epstein, 749 F.3d 999 (11th Cir.
2014).
3

reason: “Our position is that we oppose adding new petitioners at this stage of the litigation.” See
DE 291 at 5.
10.

Because the Government now contested the joinder motion, Edwards and I

prepared a more detailed pleading explaining the justification for granting the motion. One week
after receiving the Government’s objection, on December 30, 2014, Ms. Giuffre (i.e., Jane Doe
No. 3) and Jane Doe No. 4 filed a motion (and later a corrected motion) seeking to join the case.
DE 279 and DE 280. Uncertain as to the basis for the Government’s objection, the motion briefly
proffered the circumstances that would qualify the two women as “victims” eligible to assert
rights under the CVRA. See 18 U.S.C. 3771(e) (defining “crime victim” protected under the
Act).

11.

After the motion was filed, various news organizations published articles about it.

Dershowitz also made numerous media statements about the filing, including calling Jane Doe
No. 3 “a serial liar” who “has lied through her teeth about many world leaders.”
http://www.cnn.com/2015/01/06/us/dershowitz-sex-allegation/.

Dershowitz also repeatedly

called Edwards and me “two sleazy, unprofessional, disbarable lawyers.” Id. He made many
similar remarks of an equivalent character, and also stated in media appearance that if we had
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done one hour of work investigating Ms. Giuffre’s allegations of sexual abuse against him, we
would have immediately seen that those allegations were false.
12.

On January 5, 2015, Dershowitz filed a motion to intervene to argue to have the

allegations stricken. DE 282. Dershowitz also argued that Ms. Giuffre had not provided a sworn
affidavit attesting to the truth of her allegations.
13.

On January 21, 2015, Edwards and I filed a response for our clients, Ms. Giuffre

and Jane Doe No. 4. DE 291.

14.

On February 6, 2015, Edwards and Cassell filed a further pleading (and affidavit

from Ms. Giuffre, see DE 291-1) in support of her motion to intervene.
15.

On April 7, 2015, Judge Marra denied Ms. Giuffre’s motion to join the case.

Judge Marra concluded that “at this juncture in the proceedings” details about the sexual abuse
she had suffered was unnecessary to making a determination “of whether Jane Doe 3 and Jane
Doe 4 should be permitted to join [the other victims’] claim that the Government violated their
rights under the CVRA. The factual details regarding with whom and where the Jane Does
engaged in sexual activities are impertinent to this central claim (i.e., that they were known
victims of Mr. Epstein and the Government owed them CVRA duties), especially considering
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that the details involve non-parties who are not related to the respondent Government.” DE 324
at 5 (emphasis in original). While Judge Marra struck those allegations, he emphasized that
“Jane Doe 3 is free to reassert these factual details through proper evidentiary proof, should [the
victims] demonstrate a good faith basis for believing that such details are pertinent to a matter
presented for the Court’s consideration. Judge Marra then denied Ms. Giuffre’s motion to join
the case, but allowed her to participate as trial witness: “The necessary ‘participation’ of [Ms.
Giuffre] . . . in this case can be satisfied by offering . . . properly supported – and relevant,
admissible, and non-cumulative – testimony as needed, whether through testimony at trial . . . or
affidavits supported in support [of] the relevancy of discovery requests.” DE 324 at 8 (emphasis
deleted).
16.

In a later supplemental order, Judge Marra stated that the victims “may re-refile

these documents omitting the stricken portions.” DE 325. The victims have since refiled these
documents.
17.

The CVRA case continues to be litigated, and the victims filed a comprehensive

motion for summary judgment earlier this year. See DE 361 (filed Feb. 10, 2016; government
response not yet filed).
THE FLORIDA DEFAMATION CASE

6

19.

Rather than try these questions in the media, Mr. Edwards and I filed a

defamation action in Florida against Dershowitz. We were represented by well-known Florida
attorney Jack Scarola.

7

8

9

Sealed Exhibit 1, Depo. of Paul Cassell (Oct. 16 & 17, 2015), at 61-117.
22.

Ms. Giuffre was not a party to the litigation between Dershowitz, Mr. Edwards,

and me.
23.

During the course of the litigation, however, Dershowitz sought to obtain

discovery from Ms. Giuffre. In particular, Dershowitz sought to obtain from Ms. Giuffre (a nonparty to the action) all of her emails with the media. The Court denied his discovery request.
Attached hereto as Sealed Exhibit 2 is a true and correct copy of the court’s order denying that
discovery.
24.

Dershowitz produced many documents in the course of discovery in that case –

and, ironically, he placed many document under a protective order in Florida. Attached hereto as
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Sealed Exhibit 3 is a true and correct copy of the court’s protective order, which Dershowitz
used to keep documents under seal.

26.

Ultimately, Dershowitz settled the defamation case. That settlement included

both a public statement and confidential monetary payments. As part of the settlement, Edwards
and I withdrew our allegations against Dershowitz in the defamation case contained in the thenpending summary judgment motion and Dershowitz withdrew his allegations of unethical
conduct, as reflected in the Notice of Withdrawal of Motion for Partial Summary Judgment
attached hereto as Sealed Exhibit 4.
27.

As Mr. Edwards and I explained in the notice of withdrawal of this motion, “the

withdrawal of the referenced filings is not intended to be, and should not be construed as being,
an acknowledgement by Edwards and Cassell that the allegation made by Ms. Giuffre were
mistaken. Edwards and Cassell do acknowledge that the public filing in the Crime Victims’
Rights Act case of their client’s allegation against Defendant Dershowitz became a major
distraction from the merits of the well-founded Crime Victims’ Rights Act by causing delay and,
as a consequence, turned out to be a tactical mistake.” Id.
28.

Contrary to representations made by Dershowitz in his brief (DEC ¶24 at pg. 5),

in settling our personal defamation case against Dershowitz, Edwards and I have never reached
any conclusion that Ms. Giuffre – our client -- was mistaken in her allegations that Dershowitz
sexually abused her.
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I declare under penalty of perjury that the foregoing is true and correct.

/s/ Paul G. Cassell ______________
Paul G. Cassell, Esq.

Dated: August 29, 2016.
Respectfully Submitted,
BOIES, SCHILLER & FLEXNER LLP
By: /s/ Meredith Schultz
Sigrid McCawley (Pro Hac Vice)
Meredith Schultz (Pro Hac Vice)
Boies Schiller & Flexner LLP
401 E. Las Olas Blvd., Suite 1200
Ft. Lauderdale, FL 33301
(954) 356-0011
Bradley J. Edwards (Pro Hac Vice)
FARMER, JAFFE, WEISSING,
EDWARDS, FISTOS & LEHRMAN, P.L.
425 North Andrews Avenue, Suite 2
Fort Lauderdale, Florida 33301
(954) 524-2820
Paul G. Cassell (Pro Hac Vice)
S.J. Quinney College of Law
University of Utah
383 University St.
Salt Lake City, UT 84112
(801) 585-52023

3

This daytime business address is provided for identification and correspondence purposes only and is
not intended to imply institutional endorsement by the University of Utah for this private representation.
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on August 29, 2016, I electronically filed the foregoing
document with the Clerk of Court by using the CM/ECF system. I also certify that the foregoing
document is being served to all parties of record via transmission of the Electronic Court Filing
System generated by CM/ECF.
Laura A. Menninger, Esq.
Jeffrey Pagliuca, Esq.
HADDON, MORGAN & FOREMAN, P.C.
150 East 10th Avenue
Denver, Colorado 80203
Tel: (303) 831-7364
Fax: (303) 832-2628
Email: lmenninger@hmflaw.com
jpagliuca@hmflaw.com

/s/ Meredith Schultz
Meredith Schultz
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(File Under Seal)

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

--------------------------------------------------X

Plaintiff,
v.
GHISLAINE MAXWELL,
Defendant.

.............................................
..

VIRGINIA L. GIUFFRE,

15-cv-07433-RWS

--------------------------------------------------X

DEFENDANT’S RENEWED MOTION TO COMPEL SETTLEMENT AGREEMENT

Laura A. Menninger
Jeffrey S. Pagliuca
HADDON, MORGAN, AND FOREMAN, P.C.
150 East 10th Avenue
Denver, CO 80203
303.831.7364

Defendant Ghislaine Maxwell (“Ms. Maxwell”), pursuant to Fed. R. Civ. P. 37(a)(3),
files this Renewed Motion to Compel Settlement Agreement regarding the confidential
settlement agreement between Plaintiff and Jeffery Epstein, and states as follows:
INTRODUCTION
As part of her scorched earth litigation practice, Plaintiff, without any legal basis,
continues to withhold production of a settlement agreement and the amount of her settlement
between herself and Jeffrey Epstein. Initially, Plaintiff improperly conditioned production of the
document by requiring that counsel for Ms. Maxwell obtain a “waiver from Mr. Epstein.”
Although it was not Ms. Maxwell’s burden to do so, in an attempt to avoid filing this Motion,
counsel for Ms. Maxwell obtained the waiver from counsel for Mr. Epstein. These efforts were
apparently useless because, although counsel for the Plaintiff promised the Court that she would
“gladly” produce the documents with a “waiver from Mr. Epstein,” she has reneged on that
promise, forcing Ms. Maxwell to file yet another motion to compel production of relevant,
discoverable information in Plaintiff’s possession. Plaintiff’s refusal to produce the document is
groundless and the Court should order production of the document forthwith and sanction
Plaintiff for her conduct.
STATEMENT OF CONFERRAL
The undersigned has conferred extensively with Plaintiff’s counsel on this issue by
telephone and email, as demonstrated in the correspondence attached hereto in Menninger Decl.
Ex. B. The parties have been unable to reach a resolution without the need for Court
intervention.
I.

PROCEDURAL HISTORY


On February 12, 2016 Ms. Maxwell served her First Set of Discovery Requests on
Plaintiff. Request Number 19 requested “Any Document reflecting a confidentiality
agreement, settlement agreement, or any contractual agreement of any kind, between You
1

and Jeffrey Epstein, or any attorneys for You and/or Mr. Epstein.” Menninger Decl. Ex.
A.


On March 16, 2016 Defendants responded to the Request for production stating “Ms.
Giuffre is in possession of a document that contains a confidentiality provision. If
Defendant obtains, and produces to Ms. Giuffre, a written waiver from . . . Mr. Epstein,
of the confidentiality provision, she will produce the document.” Menninger Decl. Ex. A



On March 31, 2016, Ms. Maxwell moved to compel production of, inter alia, the
Settlement Agreement between Plaintiff and Mr. Epstein. Doc. #75.



On April 4, 2016, Plaintiff represented in Response that she “is willing to produce the
Settlement Agreement and all documents concerning the Settlement Agreement if
Defendant gets a waiver of liability from Jeffrey Epstein for its disclosure.” Doc. #78 at
15. Indeed, with a “waiver of the confidentiality clause from Jeffrey Epstein,” she said
she would “gladly turn over” information regarding the amount of her settlement with
Mr. Epstein. Id. at 2.



On April 21, 2016, the Court held a hearing on the Motion to Compel. At the hearing,
Plaintiff’s counsel represented to the Court:
“The other things, your Honor, that she has raised is, for example, she had
asked for the Epstein settlement agreement and that was one of the things
she had asked for. We agreed to produce that if we got the waiver from
Mr. Epstein because we can’t produce it without that waiver. I believe
that covers it, your Honor.” (Transcript of April 21, 2016 at 19).



The Court did not specifically issue a ruling on the Motion to Compel concerning
Request for Production 19, presumably relying upon Plaintiff’s counsel’s representation.



On August 16, 2016, Mr. Epstein’s counsel provided a written waiver of claims
concerning the confidentiality provision of the settlement agreement as requested by
Plaintiff. Mr. Poe, Mr. Epstein’s counsel stated “I am authorized to state that Jeffrey
Epstein is willing to agree not to sue plaintiff’s counsel/plaintiff if the settlement
agreement is disclosed to defendant Maxwell’s counsel provided that (1) the settlement
agreement is designated as confidential under the protective order; (2) the settlement
agreement is deemed fully subject to the protective order; and (3) the settlement
agreement (including individual terms) will not be publicly disclosed or used in court
proceedings without notice to Mr. Epstein and an opportunity to be heard.” Menninger
Decl. Ex. B.
Despite Mr. Epstein’s specific waiver of any claim concerning the confidentiality

provision of the settlement agreement between himself and Plaintiff based on the production of
the document, Plaintiff continues to refuse to produce this document. Plaintiff now claims that
Ms. Maxwell must obtain the document from a third party – Mr. Epstein. Menninger Decl., Ex.
2

B. She requires this despite acknowledging that Ms. Maxwell has no right to demand these
documents from a third party instead of Plaintiff because it is an improper use of a third party
subpoena. Zoological Soc. of Buffalo, Inc. v. Carvedrock, LLC, No. 10-CV-35A SR, 2013 WL
5652759, at *3 (W.D.N.Y. Oct. 15, 2013) (imposing sanctions under Rule 45 where party
imposed an undue burden on a third party by, among other things, failing to seek documents
from party to the action); Burns v. Bank of America, 2007 WL 1589437, at *4 (S.D.N.Y. June 4,
2007) (if documents available from a party, preferable to obtain them pursuant to Rule 34 rather
than subpoenaing them from a non-party witness pursuant to Rule 45).
Mr. Epstein will likely move to quash as he has specifically stated. Plaintiff has no basis
for non-production. The Settlement Agreement is readily available and within her control.
Plaintiff’s failure to abide by her representations to Ms. Maxwell and the Court have forced this
unnecessary Motion to Compel.
II.

THE SETTLEMENT AGREEMENT IS RELEVANT TO THE CLAIMS AND
DEFENSES
No one contests that the Settlement Agreement between Plaintiff and Mr. Epstein is

relevant. Plaintiff sued Mr. Epstein in 2009 under various theories for his alleged sexual abuse
of her from 1998 to 2002. Plaintiff’s damages claims alleged:
Plaintiff has in the past suffered, and will in the future continue to suffer, physical
injury, pain and suffering, emotional distress, psychological and/or psychiatric
trauma, mental anguish, humiliation, confusion, embarrassment, loss of
educational opportunities, loss of self-esteem, loss of dignity, invasion of her
privacy, separation from her family, and other damages
Menninger Decl. Ex. C.
Plaintiff alleges the same damages in this case. She claims that “[t]he defamation caused
Ms. Giuffre to re-live the sexual abuse she previously endured” as alleged against Mr. Epstein,
which claims have been settled. Plaintiff’s Rule 26(a) Disclosures, Menninger Decl. Ex. D.
3

Plaintiff’s settlement with Mr. Epstein is relevant to multiple issues including, but not limited to:
1) Plaintiff’s own valuation of her damages for the types of damages alleged in that matter, 2)
whether Plaintiff has already been fully compensated for any past and future alleged pain and
suffering relating to the alleged sexual abuse she endured, 3) the scope of the parties and claims
released in the agreement, and 4) Ms. Maxwell’s defenses, including other intervening causes
and acts of others causing any and all alleged damages. Indeed, in Plaintiff’s Discovery
Responses, she does not raise any relevance objection to production of the Settlement
Agreement, thereby waiving any objection as to its relevance. Menninger Decl., Ex. A, Resp.
No. 19. A failure to respond or object to a discovery request in a timely manner waives any
objection which may have been available. See Cohalan v. Genie Industries, Inc., 276 F.R.D.
161, 163 (S.D.N.Y. 2011) (noting that failure to timely object to discovery
request waives objections and collecting cases); Smith v. Conway Organization, Inc., 154 F.R.D.
73 (S.D.N.Y.1994). Plaintiff cannot and does not contest that the Settlement Agreement is
relevant and must be produced.

III.

PLAINTIFF MUST COMPLY WITH HER DISCOVERY OBLIGATIONS AND
REPRESENTATIONS TO THE COURT
Plaintiff made the unreasonable demand that Mr. Epstein provided a waiver of any claim

relating to a purported confidentiality provision in the Settlement Agreement prior to production.
Ms. Maxwell has never seen the Agreement, but presumably, it contains a confidentiality clause,
as do most settlement agreements. What is unclear is if that clause would permit the disclosure
of the Agreement in this litigation pursuant to validly issued discovery requests, as most
settlement agreements contain. It is also unclear if Plaintiff was permitted to turn over the
document upon giving notice to Mr. Epstein, again a common provision. Regardless, Mr.
Epstein has been notified and consented to the production of the document pursuant to the terms
4

of the blanket protective order in the matter, which both parties have agreed is appropriate.1 He
has stated he will not sue Plaintiff for the production of the document. Plaintiff has gotten
exactly what she requested. Despite her promises to this Court and Ms. Maxwell that production
would be made immediately after receiving this assurance, she now refuses to produce the
Agreement without any reason or justification. Plaintiff should be required to comply with her
representations and produce the Settlement Agreement between her and Mr. Epstein.
IV.

CONFIDENTIAL SETTLEMENT AGREEMENTS ARE NOT PROTECTED
FROM DISCOVERY
The demand for a waiver from Mr. Epstein, however, was unnecessary and inappropriate.

Confidential “’Settlement agreements,’ and related documents, ‘are governed by Rule 26, which
allows discovery thereof so long as such disclosure ‘appears reasonably calculated to lead to the
discovery of admissible evidence.’” Casagrande v. Norm Bloom & Son, LLC, No. 3:11-CV1918 CSH, 2014 WL 5817562, at *7 (D. Conn. Nov. 10, 2014) (quoting Rates Tech. Inc. v.
Cablevision Sys. Corp., No. 05 cv 3583(DRH)(WDW), 2007 WL 1176732, at *2 (E.D.N.Y. Apr.
20, 2007) (dismissing case where, after court order, Plaintiff refused to turn over confidential
settlement agreement relevant to the pending litigation)); see also Laforest v. Honeywell Int'l
Inc., No. 03-CV-6248T, 2004 WL 1498916, at *7 (W.D.N.Y. July 1, 2004) (“the mere fact that
the third-party defendants designated their indemnification agreement as confidential does not
shield it from discovery”); Tribune Co. v. Purcigliotti, 1996 WL 337277 at *3; Weissman v.
Fruchtman, 1986 WL 15669, *19 (S.D.N.Y.1986) (“parties' intention that agreement remain
confidential is not controlling.”). In sum, a third-party’s desire to maintain confidentiality as to a

1

Mr. Epstein’s counsel does request that if the Agreement is to be used at trial that he be given notice and
opportunity to be heard prior to such use. Ms. Maxwell has agreed to this request to notify Mr. Epstein’s counsel,
and there is no reason to object to this notice request.
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Settlement Agreement is immaterial if the agreement itself is relevant to the proceeding and
reasonably calculated to lead to the discovery of admissible evidence.
Plaintiff does not contest that the Settlement Agreement is relevant. She therefore had
and has no basis for refusing to produce the Agreement. There is certainly no reason to refuse
the request now since she has been assured that the production will not result in any claim for
breach of the confidentiality provision. The Court should compel production of the Settlement
Agreement between Plaintiff and Jeffery Epstein.
WHEREFORE, Defendant Ghislaine Maxwell request that this Court compel Plaintiff
to produce the Settlement Agreement between her and Jeffery Epstein and all associated
documents concerning her receipt of money from that settlement within two business days of the
Order on this Motion, for fees and costs associated with the filing of this motion and such other
and further relief as this Court deems appropriate.
Dated: September 6, 2016

Respectfully submitted,

/s/ Laura A. Menninger
Laura A. Menninger (LM-1374)
Jeffrey S. Pagliuca (pro hac vice)
HADDON, MORGAN AND FOREMAN, P.C.
150 East 10th Avenue
Denver, CO 80203
Phone: 303.831.7364
Fax:
303.832.2628
lmenninger@hmflaw.com
Attorneys for Ghislaine Maxwell
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CERTIFICATE OF SERVICE
I certify that on September 6, 2016, I electronically served this Defendant’s Renewed
Motion to Compel Settlement Agreement via ECF on the following:
Sigrid S. McCawley
Meredith Schultz
BOIES, SCHILLER & FLEXNER, LLP
401 East Las Olas Boulevard, Ste. 1200
Ft. Lauderdale, FL 33301
smccawley@bsfllp.com
mschultz@bsfllp.com

Paul G. Cassell
383 S. University Street
Salt Lake City, UT 84112
cassellp@law.utah.edu

J. Stanley Pottinger
49 Twin Lakes Rd.
South Salem, NY 10590
StanPottinger@aol.com

Bradley J. Edwards
FARMER, JAFFE, WEISSING, EDWARDS,
FISTOS & LEHRMAN, P.L.
425 North Andrews Ave., Ste. 2
Ft. Lauderdale, FL 33301
brad@pathtojustice.com

/s/ Nicole Simmons
Nicole Simmons
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
---------------------------------------------------X

Plaintiff,
v.
GHISLAINE MAXWELL,
Defendant.

...........................................
.....

VIRGINIA L. GIUFFRE,

15-cv-07433-RWS

--------------------------------------------------X
Declaration of Laura A. Menninger in Support of
Defendant’s Renewed Motion to Compel Settlement Agreement
I, Laura A. Menninger, declare as follows:
1. I am an attorney at law duly licensed in the State of New York and admitted to
practice in the United States District Court for the Southern District of New York. I am a
member of the law firm Haddon, Morgan & Foreman, P.C., counsel of record for Defendant
Ghislaine Maxwell in this action. I respectfully submit this Declaration in support of
Ms. Maxwell’s Renewed Motion to Compel Settlement Agreement.
2. Attached as Exhibit A (filed under seal) is a true and correct copy of Plaintiff’s
Response And Objections To Defendant’s First Set Of Discovery Requests To Plaintiff, served
March 16, 2016.
3. Attached as Exhibit B (filed under seal) are true and correct copies of conferral
communication between counsel, including a true and correct copy of Jeffrey Epstein’s written

waiver of claims concerning settlement agreement’s confidentiality provision dated August 16,
2016.
4. Attached as Exhibit C (filed under seal) is a true and correct copy of the Complaint
in Jane Doe 102 v. Jeffery Epstein, Case 9:09- cv-80656- KAM, filed in the United States
District Court for the Southern District of Florida, on May 4, 2009.
5. Attached as Exhibit D (filed under seal) is true and correct copy of Plaintiff’s Fourth
Revised Rule 26(a) Disclosures served on June 24, 2016.
I declare under penalty of perjury that the foregoing is true and correct.
Executed on September 6, 2016.
s/ Laura A. Menninger
Laura A. Menninger

CERTIFICATE OF SERVICE
I certify that on September 6, 2016, I electronically served this Declaration of Laura A.
Menninger in Support of Defendant’s Renewed Motion to Compel Settlement Agreement via ECF
on the following:
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Sigrid S. McCawley
Meredith Schultz
BOIES, SCHILLER & FLEXNER, LLP
401 East Las Olas Boulevard, Ste. 1200
Ft. Lauderdale, FL 33301
smccawley@bsfllp.com
mschultz@bsfllp.com
Bradley J. Edwards
FARMER, JAFFE, WEISSING, EDWARDS,
FISTOS & LEHRMAN, P.L.
425 North Andrews Ave., Ste. 2
Ft. Lauderdale, FL 33301
brad@pathtojustice.com

Paul G. Cassell
383 S. University Street
Salt Lake City, UT 84112
cassellp@law.utah.edu

J. Stanley Pottinger
49 Twin Lakes Rd.
South Salem, NY 10590
StanPottinger@aol.com

/s/ Nicole Simmons
Nicole Simmons
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
VIRGINIA GIUFFRE,
Index No. 15 Civ. 7433 (RWS)
Plaintiff,
-against-

REPLY DECLARATION OF
ALAN M. DERSHOWITZ IN
FURTHER SUPPORT OF
MOTION TO INTERVENE
AND UNSEAL

GHISLAINE MAXWELL,
Defendant.

ALAN M. DERSHOWITZ declares under penalty of perjury that the following
is true and correct:
1.

I am personally familiar with the facts set forth in this Reply Declaration,

which I submit in further support of my pending motion to intervene and to unseal the
“Requested Documents,” as that term is defined in Paragraph 3 of my August 11, 2016
Declaration.
Introduction and Overview
2.

Rather than offering a valid and proper basis for opposing my motion, the

papers submitted on behalf of plaintiff Virginia Roberts Giuffre—particularly, the lengthy
declaration of Paul Cassell, one of Ms. Giuffre’s lawyers and a former federal judge—are little
more than an effort to revive and further the false and scurrilous allegations of sexual misconduct
that compelled me to seek the Court’s assistance in the first place. As his declaration makes
clear, Mr. Cassell has crossed the line from being a legitimate advocate for a client, to being a
lawyer who is seeking to justify his own conduct in the face of compelling evidence that his
client is a thoroughgoing liar. That was, after all, the gravamen of Mr. Cassell’s defamation case
against me: the assertion, now repeated at length before this Court, that Ms. Giuffre’s lawyers
1

had a valid basis for disseminating her false, grotesque and impertinent allegations against me in
a public filing. And it is that “fight,” essentially, that Mr. Cassell reignites in his declaration in
this matter. To be clear, this not a fight that that I started and it is certainly not one that I am
asking this Court to referee or resolve in any way. I am only asking that the Court refuse to
allow its Protective Order, which was entered based upon a stipulation that explicitly
contemplated that the Order might be modified, from being used to prevent me from disclosing
documents that reveal the truth. Having now, again, been subjected to an unfair and unwarranted
false attack on my credibility and reputation for personal rectitude, I have no choice but to
respond on the merits.
3.

I begin by, again, swearing under oath that I did not sexually abuse

Virginia Roberts Giuffre, and that any allegation or suggestion to the contrary is categorically
false. I never had sexual contact with Ms. Giuffre of any kind, and, to my knowledge, I never
even met her until her deposition in 2016. By swearing to this, I am deliberately exposing
myself to a perjury prosecution and disbarment if I am not telling the truth. If Ms. Giuffre were
to submit an affidavit repeating her false allegations against me, I would welcome and cooperate
with a criminal investigation by any prosecutorial office as to whether it is Ms. Giuffre or I who
is committing perjury. It is inescapably clear that one of us is lying under oath. I know it is not
me.
4.

Against this backdrop, and the facts set forth in my August 11, 2016

Declaration, Mr. Cassell, on his client’s behalf, has put into the record a declaration replete with
factual inaccuracies, omissions, and flat-out misrepresentations. Among other things, he
misstates important elements of both the Crime Victims’ Rights Act lawsuit filed by Ms. Giuffre,
and others, in Florida (the “CVRA Action”), and the defamation lawsuit that he and his

2

colleague, Bradley Edwards, brought against me (Edwards v. Dershowitz, Case No. CACE
15-000072 (Cir. Ct., Broward Cnty., Fla.)). Moreover, he elides or mischaracterizes testimony
gathered in those and other proceedings in order to make them appear inculpatory of me when, in
fact, they are just the opposite.
5.

In doing so, Mr. Cassell seeks to accomplish two goals simultaneously:

first, to suppress information—the Requested Documents—which exculpates me from the
charges of sexual misconduct, while allowing Ms. Giuffre and her allies to publicly disseminate
those selected “facts” that, they believe, support her allegations against me; and, second, to prove
that Mr. Cassell—and , by extension, his colleague Mr. Edwards and Ms. Giuffre’s current
lawyers at Boies Schiller & Flexner, LLP—have a valid factual basis for continuing to press Ms.
Giuffre’s false allegations. Mr. Cassell’s effort is an unmitigated failure, as this declaration
demonstrates.
6.

While much of the Cassell Declaration goes far beyond what is reasonably

required to respond to the instant motion, and while it surely has the distinct air of “protesting
too much,” I cannot stand mute in the face of this continuing assault on my character. As this
declaration and the accompanying reply brief will demonstrate, the charges against me are
baseless, and unsealing the Requested Document is the only proper response to Ms. Giuffre’s
efforts to smear me through the legal process.
7.

In its effort to block the unsealing of the Requested Documents and to

justify Ms. Giuffre’s lawyers’ decision to represent her, the Cassell Declaration cites five
sources:

3

I will address each of these,
in detail, in turn. As will immediately become clear, the information presented by Mr. Cassell in
no way substantiates Ms. Giuffre’s claims. To the contrary, much of the evidence contradicts
Ms. Giuffre’s version of events. In addition, I offer a few final points about matters that
demonstrate clearly that Ms. Giuffre is not a credible witness.

8.

The Cassell Declaration cites

as Mr. Cassell conceded in his deposition in the Edwards defamation case, my name does
not even appear in the Palm Beach Police Department Report—much less does the Report
contain an allegation that I sexually abused someone. See Ex. O at 31 (Deposition Transcript of
Paul G. Cassell, October 16-17, 2015).
9.

First, I was
not present in that home—or on Mr. Epstein’s private island, or at his New Mexico ranch, or on
4

his airplane—during the time Ms. Giuffre was associated with him. Dershowitz Decl.,1 ¶ 9.
Nothing about Ms. Giuffre’s relationship with Mr. Epstein, or her age, could have been
“obvious” to me, because I never met her. Second, there is simply no evidence that Mr.
Epstein’s alleged abuse of minor victims at his home in Palm Beach was “obvious” or known to
any “visiting guests,” given that the abuse took is alleged to have taken place in a separate part
of the house, namely Mr. Epstein’s private bedroom.
10.

Ms. Giuffre and her counsel have alleged that she was not the only “young

girl” that I had sexual contact with – i.e., that there were others. Of course, no such persons have
ever presented themselves to corroborate this accusation. Nonetheless, Mr. Cassell latched on to
this allegation as a “basis” for his filing in the CRVA Action, which named me as a serial abuser.
11.

Demonstrating how little Mr. Cassell really had to go on in this regard, I

ask the Court to consider Mr. Cassell’s response to a question put to him in deposition
concerning who, other than his client, he had reason to believe was abused by me. All Mr.
Cassell could muster was this:
[CASSELL]: …I have 24 names in mind as possible sexual abuse
victims that Dershowitz may or may not have abused. And I have
not been able to pinpoint exactly what happened, because the
people who would be in the best position to help me sort out what
the names were [--] specifically Jeffrey Epstein, among others [--]
have refused to cooperate and give me those names” (emphasis
added).
Ex. O at 36-37.
12.

The very idea that Mr. Cassell could claim that, without more, a mere list

of alleged victims that he believes that I “may or may not have abused” would provide a basis for
publicly accusing me of heinous crimes, well illustrates Mr. Cassell’s mindset.


1

Citations to “Dershowitz Decl.” refer to my August 11, 2016 moving declaration. Exhibits O through X are
attached to this Reply Declaration.
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13.

As the record demonstrates, I could not have abused Virginia Roberts

Giuffre because, as the records establish, I was never in Mr. Epstein’s Palm Beach home, private
island, ranch or airplane during the two years that she was associated with Mr. Epstein.
neither corroborates Ms. Giuffre’s false accusation, nor
supports the decision by Mr. Cassell, Mr. Edwards and the other lawyers for Ms. Giuffre to
publicly accuse me of such pedophila.

14.

In his Declaration, Mr. Cassell suggests that

This allegation, and
the string of inferences necessary to make it “work,” is patently absurd.

15.

In his deposition in the defamation case against me, Mr. Cassell

acknowledged that my name did not appear in the aircraft flight logs during the time period in
which Ms. Giuffre was associated with Mr. Epstein:
[CASSELL]: The face of the flight logs for the relevant period of
time, we can call it the hot period of time or whatever you want,
did not reveal the presence of Mr. Dershowitz on those flights, yes.
Q: Okay. So during the period—well, actually, there’s no flight log
that shows Virginia Roberts and Professor Dershowitz on the same
airplane, correct?
A: That’s my understanding, yes.
Ex. O at 205.
6

16.

Desperate to draw some connection between me and young girls on the

airplane, Mr. Cassell also states that

17.

During my deposition in the Edwards case, I was asked about and
shown photos of “Tatiana”; I said that I thought she appeared to “about 25” years old. It turned
out that my estimate was correct. This exchange followed:
[DERSHOWITZ]: … I must say that during the recess, my wife
Googled Tatiana and found out that she was, in fact, 24 years old
in 1995 [sic - 2005]2, at the time she flew on that airplane. So that
my characterization of her as about 25 years old is absolutely
correct. And the implication that you sought to draw by showing
me those pictures was not only demonstrably false, but you could
have easily discovered that the implication you were drawing was
demonstrably false by simply taking one second and Googling her
name as my wife did.”
Ex. P at 216-17 (Deposition Transcript of Alan M. Dershowitz, October 16, 2015).



2

In fact, I meant the year 2005. According to Wikipedia, Ms. Kovylina was born on November 4, 1981. See
https://en.wikipedia.org/wiki/Tatiana_Kovylina.
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18.

Mr. Cassell was present at my October 2015 deposition in the Edwards

case, and he is aware of Tatiana Kovylina’s actual age. Yet,

That is simply
false.

19.

The Josefsberg-filed civil complaint did not name me.
20.

Mr. Cassell was not relieved of his professional obligation to investigate

the bona fides of Ms. Giuffre’s claims simply because

the Josefberg-drafted case does not name me as an abuser.
Moreover, Mr. Josefsberg has continued to maintain a personal and professional relationship
with me, something he would not have done if he believed I had abused his client—a fact that
Mr. Cassell and the other lawyers could have readily ascertained.
21.

Nor was it reasonable to accuse me of pedophila based on

8

As Mr. Cassell is well aware, Jeffrey Epstein was heavily
involved in funding academic research at Harvard and kept an office there,3 and he was
consequently friendly with many academics, including David Gergen, Marvin Minsky, Larry
Summers, Stephen Kosslyn, Henry Rosovsky, Howard Gardner, and Stephen Jay Gould, among
others.
According to workers at Mr. Epstein’s
Palm Beach mansion, he received visits from “friends from Harvard” and other “very important
people.” Ex. U at 28 (Deposition Transcripts of Alfredo Rodriguez, July 29, 2009 and August 7,
2009). All of the “evidence” that Ms. Giuffre and her lawyers claim implicates me is equally
applicable to dozens of other academics and public figures who were associated with Mr.
Epstein—including Larry Summers, Stephen Hawking, Henry Rosovsky, Nathan Myhrvold,
Steven Pinker, Martin Nowak, Daniel C. Dennett, David Gergen, George Church, Richard
Dawkins, Gerard ‘t Hooft, David Gross, Frank Wilzek, Howard Gardner, Stephen Jay Gould,
and many others.
22.

Of course, Ms. Giuffre’s credibility on these matters is nil. To cite one

example, Harvard Professor
accused. In the

is one of the “academicians” Ms. Giuffre has
that I am trying to unseal,


3

My relationship with Jeffrey Epstein, prior to when he was accused and I became one of his lawyers, was
academic and intellectual in nature. Along with many prominent academics, I attended seminars and other events,
mostly at his office in Cambridge. I did send him my manuscripts to review and I acknowledged his intellectual
input in the acknowledgments to several of my books. Many other academics were acquaintances of Mr. Epstein.
They interacted with him on a somewhat regular basis, including during the time period in which he was allegedly
abusing Ms. Giuffre, and yet, to my knowledge, they had no idea that he may have engaged in sex acts with minors,
because he kept his private life completely separate from his academic life. I have never see Mr. Epstein with an
underage girl.
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Dershowitz Decl., Ex. B at GIUFFRE004192-93.

Dershowitz Decl., Ex. G at 27.
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23.

24.

25.

Ms. Giuffre has also claimed to have had sex with such prominent

individuals as former
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26.

To summarize: before choosing to file the Motion for Joinder in the

CVRA lawsuit that publicly accused me of pedophilia, Mr. Cassell and Mr. Edwards were aware,
or should have been aware, of
Moreover, they
were aware, or should have been aware, of glaring problems in Ms. Giuffre’s credibility. Yet,
Ms. Giuffre’s lawyers decided to treat her as a credible witness, and to accuse me of a heinous
crime on the basis of her inconsistent and incoherent testimony alone.

I believe that I was accused by her because my name—
along with that of Prince Andrew—was certain to garner international publicity.

27.



4
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28.

In the first place, even a second-year law student knows that adverse

inferences can only be drawn against a party who either invokes the Fifth Amendment in a civil
case him or herself, or controls the witness who does so (as in an employer-employee
relationship). See LiButti v. United States, 107 F.3d 110, 123-24 (2d Cir. 1997). Obviously, I
have never refused to answer questions about Ms. Giuffre’s absurd and false allegations against
me—I have repeatedly denied them outright, under oath—and I exercise no control over any of
Mr. Epstein’s associates who invoked their Fifth Amendment privilege.

29.
fact is, the three women—Sarah Kellen, Adriana Mucinska, and
Nadia Marcinkova—all asserted their Fifth Amendment privileges when answering every single
question posed to them in their depositions, not solely in response to questions about me. For
example, here is this exchange from the deposition of Ms. Kellen:
Q: Did you ever meet Bill Clinton?
....
A [Kellen]: On the instruction of my lawyer, I must invoke my
Fifth Amendment right.
Q: Did you ever fly with these three gentlemen and Jeffrey Epstein
to Africa on Jeffrey Epstein’s 727 airplane?
....
A: At the instruction of my lawyer, I must invoke my Fifth
Amendment right.
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Ex. R at 39-40 (Deposition Transcript of Sarah Kellen, March 24, 2010).
30.

31.

As Mr. Cassell well knows, witnesses risk waving their Fifth Amendment

privilege by invoking it only selectively. This is why defense attorneys generally advise their
clients to claim the Fifth as to all questions.

Had these individuals been asked if they knew whether I had assassinated John F.
Kennedy, they would have taken the Fifth.

32.

In truth, I sincerely wish that Mr. Epstein’s associates had not invoked the

Fifth Amendment with regard questions about me. Had they testified fully and truthfully, I
would have been shown to have done nothing wrong.

33.



5

Likewise, Ms. Kellen, Ms. Mucinska, and Ms. Marcinkova asserted their Fifth Amendment privilege when
questioned about a number of celebrities, including David Copperfield, Kevin Spacey, and Les Wexner, among
others. One of the prosecuting attorneys, frustrated by this tactic observed:
I think it’s absolutely absurd that she’s objecting to some for these questions or
taking the Fifth to some of these questions. I mean, I want to Sid [sic] to ask her
now if the sky is blue. I think she’s going to take the Fifth to that question, as
well.
Ex. R at 12.
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This effort fails
under even cursory scrutiny.
34.

35.

36.
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37.

In fact, Mr. Alessi has since provided an affidavit flatly denying that he

saw both Ms. Giuffre and I at the Palm Beach mansion at the same time.
“I was never asked by any attorneys if Virginia Roberts came to
the house when Mr. Dershowitz was there. If I had been asked, I
would have answered that I never saw Virginia Roberts at the
house when Mr. Dershowitz was there.”
Ex. Q at ¶ 19 (Affidavit of Juan P. Alessi, January 13, 2016). Indeed, in his affidavit, Mr. Alessi
goes on to say, “I never saw Mr. Dershowitz do anything improper or be present while anyone
else was being improper.” Id.
38.

Juan Alessi’s affidavit also confirms that Mr. Cassell and Edwards failed

to interview him as part of their supposed “investigation” into Ms. Giuffre’s claims, and
consequently grossly misrepresented the statements he made in his deposition:
The following statement made by Virginia Roberts’s attorneys and
their own attorney in a filing on December 4, 2015 is not accurate
and is a misrepresentation of what I said in my deposition: “Alessi
was able to identify a photograph of Ms. Giuffre as someone who
was at the mansion as [sic] the same time as Dershowitz.
As far as I can recall, since I gave my deposition in 2009, I have
never been asked by Brad Edwards or Paul Cassell about my
knowledge regarding Virginia Roberts or Alan Dershowitz or
about my 2009 deposition testimony.
Id. at ¶¶ 20-21.
39.

in an affidavit, Mr. Alessi states that:
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The following statement made by Virginia Roberts’s attorneys in a
filing on January 21, 2015 is not accurate and is a
misrepresentation of what I said in my deposition: “the private,
upstairs room where Dershowitz got his ‘massages’ was one that
contained a lot of vibrators—Maxwell had a ‘laundry basket… full
of those toys’ in that room.””
....
I did not state or imply that vibrators or sex toys were found after
massages in other rooms used by guests because that was not the
case. Guests having massages did not have massages in Mr.
Epstein’s private bedroom suite. This area was private and offlimits to guests, which I explained to the lawyers during my
deposition.
Id. at ¶¶ 9-10.
40.

Juan Alessi undermines numerous other elements of Ms. Giuffre’s account

as well. For example, Mr. Alessi did not see “any photographs of Virginia Roberts in Mr.
Epstein’s house”—partially naked or otherwise. Id. at ¶ 17. And, contrary to Ms. Giuffre’s
description, massages were not simply a code word for sexual encounters. Many guests at the
Epstein mansion received massages from professional masseuses—and all of whom were, as Mr.
Alessi testified, “overage” to “maybe mid-forties.” Id. at ¶ 8. Indeed, despite working for
Jeffrey Epstein for many years, Mr. Alessi was “unaware of any masseuses being under the age
of 18.” Id.

41.

To be clear, the only massage I recall receiving at the Epstein home was

conducted by a professional masseuse—a woman in her in her 30s or 40s. This occurred well
outside the timeframe when Ms. Giuffre was associated with Mr. Epstein and I acknowledged
this in numerous interviews shortly after Ms. Giuffre accused me.6 In addition, there were never


6

See, for example: Bob Norman, “Alan Dershowitz: ‘Sex Slave’ Accuser is Serial Liar, Prostitute,” Local 10 News,
22 January 2015, available at http://www.local10.com/news/alan-dershowitz-sex-slave-accuser-is-serial-liar-
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any sex toys in any room I ever stayed in, nor were there any visible pictures of naked young
women. My children and grandchildren stayed in the rooms in question at Mr. Epstein’s home
during Christmas of 2005. I would never have allowed my family to stay in a home with such
items, nor would I have stayed in such a home.
42.

But Mr. Rodriguez was clear that
he did not know whether I received a massage, and did not know if I was aware that there were
young girls present in the house:
“Q: Okay. When Alan Dershowitz was at the house I understood
you to say that these local Palm Beach girls would come over to
the house while he was there but you’re not sure if he had a
massage from any of those girls.
A: Exactly.
Q: And what would he do while those girls were at the house?
....
A: He will read a book with a glass of wine by the pool, stay
inside.
Q: Did he ever talk to any of the girls?
A: I don’t know, sir.
Q: Certainly he knew that they were there?
....

prostitute. I never denied having one professional massage. I did truthfully state that it was a lie to claim that I had
sexual massages in a room full of sex toys.
7

Ms. Kellen was in her late 20s and to my knowledge, was a legitimate employee of Mr. Epstein. Ms. Marcinkova
was, to my knowledge, an adult friend of Mr. Epstein.
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A: I don’t know sir.”
Ex. U at 426-27.
43.

Mr. Rodriguez’s testimony contained nothing inculpatory of me and,

inasmuch as it concerned the period 2005 and later, it has absolutely no bearing on Ms. Giuffre’s
allegations about me, since Ms. Giuffre left Mr. Epstein’s orbit in 2002.
44.

Q: Donald Trump was a friend of Jeffrey Epstein; is that not
correct?
A: I really don't -- my understanding is yes, but I -- I don’t have a
lot of information about Trump.
Q: It’s true also, is it not, that Mr. Trump was a frequent visitor to
Mr. Epstein’s residence?
A: I -- I know that he visited frequent. I -- I don’t have a lot of
information about Trump.
Q: And his name is circled in this book; is it not?


8

Including Peter Soros, Joseph and Florina Rueda, Alberto Pinto, Valda Veira Cotrin, Evan Anderson, Michelle
Campos, Eric Gany, Cindy Lopez, Timothy Newcombe, Douglas Schoettle, Caroline Stark, Larry Visoski, Tom and
Pat Sawyers, Lynn Fontanella, Christophe Gaie, Bill Maronet, Mike Pazulo, Alan Stopek, and Bruce King.
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A: I believe it is.
Q: Based on him -- assuming he’s a frequent visitor to Mr.
Epstein’s home, and that he’s a friend of Mr. Epstein’s, and that
his name is circled in this book, do you infer that he was engaged
in criminal sexual abuse of minors?
A: No.
Ex. O at 233.

45.

Again, these assertions are false or
misleading, and absurd in equal measure.
46.

During my representation of Jeffrey Epstein, I was a member of an

extensive legal team, which collectively decided how Epstein should interact with law
enforcement during their investigation. Together with other members of the legal team, I,
among others, communicated with the Palm Beach State Attorney’s Office—including
scheduling meetings to depose Epstein—at the behest of the client. This behavior does not
constitute a

instead, it reflects a legal strategy, devised by a team of

defense lawyers aiming to secure the best possible result for their client.
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47.

48.

Although a legal assistant for Bradley Edwards, one of Ms. Giuffre’s

lawyers, once claimed that I was served with a subpoena in 2009, this was not true; I was never
served with a subpoena, and contemporaneous documentary evidence proves as much.
49.

In August 2011, another attorney representing Ms. Giuffre, Jack Scarola,

called me to ask that I provide information on Mr. Epstein’s alleged abuse of minors, and
particularly young women. I responded on August 15th, in writing that, if Mr. Scarola were to
provide me with a more detailed request, I would try to provide any relevant non-privileged
information. See Ex. S at SCAROLFA 016566 (Scarola Correspondence, August-September
2011). Mr. Scarola wrote back to me on August 23rd, stating that “We . . . have reason to
believe that you have personally observed Jeffrey Epstein in the presence of underage females,
and we would like the opportunity to question you under oath about those observations.” Id at
SCAROLA 016567. I replied that “If you in fact have such testimony it is perjurious. I have
never seen Epstein in the presence of an underage female.” Id. at SCAROLA 016570.
50.

Despite this unambiguous answer, Mr. Edwards and Mr. Scarola

attempted to subpoena me in 2013. This time, they left a subpoena with an assistant to another
faculty member at Harvard Law School—an improper form of service. I again made it clear to
them that I had no relevant non-privileged information to provide, and that I had been instructed
by my client not to volunteer any information. There was no follow up by Mr. Scarola and no
attempt to serve me properly.
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51.

At no point did Mr. Edwards, Mr. Scarola, or any of their associates tell

me that Ms. Giuffre had accused me of sexual abuse, because, at that point, she had not. Had I
been accused at that time, I would have provided records demonstrating the falsity of any such
allegations.
Other Facts That Show that Ms. Giuffre Lacks Credibility
52.

Inasmuch as Mr. Cassell is inviting this Court to accept Virginia Roberts

Giuffre’s assertions about me, other examples of her lack of credibility are relevant.
53.

In the first place, Ms. Giuffre has been demonstrated to have made up

wildly implausible tales for financial gain. In 2011, for example, Ms. Giuffre was interviewed
by Sharon Churcher at The Daily Mail, and provided detailed accounts of an alleged encounter
with Bill Clinton on Jeffrey Epstein’s private island in the Caribbean. In exchange for that
interview, Ms. Giuffre was paid $160,000. Ms. Giuffre’s account of meeting Clinton is both
completely unbelievable on its face, and demonstrably untrue. For example, she claims that:
“Ghislaine Maxwell went to pick up Bill [Clinton] in a huge black helicopter that Jeffrey had
bought her. She’d always wanted to fly and Jeffrey paid for her to take lessons, and I remember
she was very excited because she got her license around the first year we met. I used to get
frightened flying with her but Bill had the Secret Service with him and I remember him talking
about what a good job she did.” Ex. T at 2-3 (Daily Mail Article, March 5, 2011). Ms. Giuffre
then described, in detail, a dinner with President Clinton, Jeffrey Epstein and others on Little St.
James Island, which Mr. Epstein owned.9

9

Further demonstrating her ability to weave a vivid, yet utterly false tale, Ms. Giuffre also recounts that: “We all
dined together that night. Jeffrey was at the head of the table. Bill was at his left. I sat across from him. Emmy
Tayler, Ghislaine’s blonde British assistant sat at my right. Ghislaine was at Bill’s left and at the left of Ghislaine
there were two olive-skinned brunettes who’d flown in with us from New York…. Maybe Jeffrey thought they
would entertain Bill, but I saw no evidence that he was interested in them. He and Jeffrey and Ghislaine seemed to
have a very good relationship. Bill was very funny.” Ex. T at 3-4.
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54.

Ms. Giuffre’ entire account is fabricated out of whole cloth: President

Clinton was never on the island during the relevant period. A FOIA request submitted by
former FBI Director Louis Freeh for “all shift logs, travel records, itineraries, reports, and other
records for USSS personnel travelling with former President Bill Clinton to Little St. James
Island and the US Virgin Islands” revealed that “Bill Clinton did not in fact travel to, nor was he
present on, Little St. James Island between January 1, 2001, and January 1, 2003.” See
Dershowitz Decl., Ex. I. Moreover, the notion that the Secret Service would allow a former
president to be flown by an amateur pilot is ridiculous on its face.
55.

In that same Daily Mail article, Ms. Giuffre claimed “that Mr. Clinton’s

vice-president Al Gore and his wife, Tipper, were also guests of Epstein on his island” on a
different occasion. Ex. T at 4. Ms. Giuffre purported to provide specific details of this
encounter: “I had no clue that anything was up. The Gores seemed like a beautiful couple when
I met them. All I knew was that Mr. Gore was a friend of Jeffrey’s and Ghislaine’s. Jeffrey
didn’t ask me to give him a massage. There might have been a couple of other girls there on that
trip but I could never have imagined this guy would do anything wrong. I was planning to vote
for him when I turned 18. I thought he was awesome.” Id. at p. 5.
56.

This story too was made up – a fiction peddled for money. By all

available accounts, Mr. Gore and his wife never set foot on Mr. Epstein’s private island, nor
even met Mr. Epstein. Ms. Giuffre’ lawyers, who included David Boies, could easily have
ascertained as much. Vice President Gore had been Mr. Boies’s client and Mr. Boies could
have simply asked him whether he had ever visited Mr. Epstein’s island in the Caribbean. Had
he done so, Mr. Boies would have learned that Ms. Giuffre’s account was false.

23

57.

Critically, Ms. Giuffre also lied about her age—specifically, the age she

was during the time period in which she was associated with Jeffrey Epstein. Contrary to
previous statements that she was fifteen when she was trafficked by Mr. Epstein, Ms. Giuffre
could not have even have met him until 2000, the year she turned seventeen. There is
documentary evidence, recently discovered and undisputed, that Ms. Giuffre’ father—who
arranged her employment at The Mar-A-Lago Club in Palm Beach—did not begin working
there until April 11, 2000. Ms. Giuffre has repeatedly stated that she first met Ghislaine
Maxwell at the Mar-A-Lago where she had a summer job as a changing room assistant—indeed
it is one of the few aspects of her story that has remained consistent from the outset.10 Ms.
Giuffre turned seventeen in the summer of 2000. By the time Mr. Epstein is alleged to have
begun trafficking her to his acquaintances—six to nine months after their first encounter,11 or in
at least one telling two years later,12 Ms. Giuffre may have been over eighteen.
58.

The issue of Ms. Giuffre’s age at the time of certain events is important as

a legal matter—and her lack of credibility about it is telling. The age of consent in New York is
seventeen. As to the other locations with varying ages of consent—in Florida it is eighteen—
it is impossible to know whether Ms. Giuffre is claiming to have been a minor because she has
never specified—presumably even to her own lawyers—when the alleged acts were supposed to
have occurred. She has not even provided the year in which she claims specific events occurred.
So it cannot be presumed—by her lawyers or by anyone else—that she was a minor when she


10

See for example, Zachary Davies Boren, Virginia Roberts: Who is the woman at the centre of the Prince Andrew
sex allegations?, The Independent (Jan. 5, 2015), available at http://www.independent.co.uk/news/uk/homenews/virginia-roberts-what-do-we-know-about-the-woman-at-the-centre-of-the-prince-andrew-sex-allegations9958539.html.

11

See for example, Ex. V at 10 (Telephone Interview with Virginia Roberts, April 7, 2011).

ͳʹSee

Sharon Churcher, Prince Andrew and the 17-year-old Girl His Sex Offender Friend Flew to Britain to Meet
Him, DailyMail.com (Mar. 2, 2011) (“‘After about two years, he started to ask me to ‘entertain’ his friends.’”).
Available at http://www.dailymail.co.uk/news/article-1361039/Prince-Andrew-girl-17-sex-offender-friend-flewBritain-meet-him.html?ito=feeds-newsxml.
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claims that Mr. Epstein trafficked her. It is much more likely, in light of when she actually met
Jeffrey Epstein and when she says she began to have sex with his acquaintances, that she was not
a minor when she claimed to have had sex with any such people.
59.

Moreover, Ms. Giuffre has perjured herself by claiming that she was 15

when she met Ms. Maxwell and Mr. Epstein, most notably by submitting an untruthful
declaration in the Edwards defamation lawsuit. On November 20, 2015 Ms. Giuffre executed
an affidavit in which she alleged that: “In approximately 1999, when I was 15 years old, I met
Ghislaine Maxwell . . . Soon after that I went to Epstein’s home in Palm Beach on El Brillo
Way. From the first time I was taken to Epstein’s mansion that day, his motivations and actions
were sexual, as were Maxwell’s…. Epstein and Maxwell forced me into sexual activity with
Epstein. I was 15 years old at the time.” Ex. W at ¶ 4-5 (Declaration of Virginia Roberts,
January 21, 2015).
60.

She also asserted that when she “was approximately 15 or 16 years old”

when Mr. Epstein and Ms. Maxwell began trafficking her to Epstein’s acquaintances. These
statements are disproven by documentary evidence,

Conclusion
61.

In his Declaration before this Court, Paul Cassell has provided an

accounting of the “evidence” that he claims supports the truth of Virginia Roberts Giuffre’s
accusations against me. It is a woefully inadequate presentation, as the preceding paragraphs
demonstrate. The irony, of course, is that Mr. Cassell’s accounting is in service to his and his
client’s goal of keeping sealed far more compelling evidence—namely, the Requested
Documents—that undercuts the accusations against me and shows them to be a recent
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fabrication. This is part of an overarching plan by Ms. Giuffre’s lawyers to cherry-pick the
evidence they want to publically reveal while using this Court’s powers to suppress evidence
damaging to them. There is a further irony as well, which is that the entire basis of Ms.
Giuffre’s participation in the CVRA Action was a complaint that the Government unlawfully
kept secret the details of her alleged victimization at Mr. Epstein’s hands. Yet it is now Ms.
Giuffre and her lawyers who are seeking to keep secret the whole truth about Ms. Giuffre’s
story.13
62.

I believe that the law and basic notion of fairness should permit me to

prove the whole truth, namely, that Ms. Giuffre never accused me of misconduct until 2014, and
that her belated complaint against me is, as I have always said, a fabrication from start to finish.
The Requested Documents help prove those critical points. This Court ought not allow itself to
be a tool of secrecy used by Ms. Giuffre and her lawyers to keep the whole truth from coming
out.



13

As described in my opening Declaration, Ms. Giuffre’s legal assault on me, conducted through her lawyers at
Boies Schiller & Flexner LLP (“BSF”), continues in the form of a motion for sanctions in Florida state court.
There, she claims that I violated a court order in the Edwards defamation lawsuit by testifying truthfully in a
deposition about discussions that I had had with David Boies. Prior to my testimony, my lawyers submitted an
affidavit from me to the Florida court describing these discussions, and the Florida judge sealed the affidavit. He
did not direct that I refrain from testifying about the matter, nor did he sanction me for disclosing the discussion in
an affidavit, as Ms. Giuffre’s lawyers requested. When asked whether he was making a ruling on the BSF motion for
sanctions regarding the content of the affidavit, Judge Lynch replied “No. I’m just sealing these [the affidavit]
because I think they should be sealed.” Ex. X at 24 (Transcript of Emergency Motion to Seal, December 18, 2015).
Thus, contrary to the later motion for sanctions, there was no “gag order” placed in me when the affidavit was
submitted, nor did I violate any court order by truthfully answering a question put to me by the opposing lawyer and
offering to seal my answer. The BSF motion for sanctions was subsequently dismissed for lack of jurisdiction and
standing, and is now being appealed by Ms. Giuffre.
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PRELIMINARY STATEMENT
Virginia Roberts Giuffre’s opposition is a study in misdirection: it dismisses Professor
Dershowitz’s desire to clear his name as a “vendetta,” and it posits that

are irrelevant. Far from requiring a “web of circumstantial inferences,”
Pl. Br. at 2, the Requested Documents show that

Professor Dershowitz is entitled to make these facts public. Ms. Giuffre has waived any
privacy in her accusations by selling her story to the press and soliciting maximum public
attention for her accusations against Professor Dershowitz and others. Her jealous guarding of
the Requested Documents is not motivated by any privacy interest she possesses in their
contents—she articulates none—but rather by a desire to avoid a full airing and robust discussion
of the actual facts. Ms. Giuffre wishes to cherry-pick “facts,” level heinous and false accusations
against Professor Dershowitz, in court filings and in media interviews, and continue to use the
powers of this Court to protect her from contrary evidence being made public.
That is not just unfair; it is also unconstitutional. As the Second Circuit has long
recognized, litigants cannot file documents in court to seek a litigation advantage while

1



1
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simultaneously shielding those documents from public view. The courts are presumptively
public, and the public has a right to monitor the judicial process—particularly as concerns Ms.
Giuffre’s accusations, which her own attorneys have argued (in opposing restrictions on public
access to court filings detailing them) are the subject of “strong current media interest.” Nor
does the fact that Professor Dershowitz is not himself a news agency negate his access rights:
“The First Amendment generally grants the press no right to information about a trial superior to
that of the general public.” Nixon v. Warner Commc’ns, Inc., 435 U.S. 589, 609 (1978).
In their tortured efforts to assert that it was proper to publicly accuse Professor
Dershowitz of raping children, Ms. Giuffre’s lawyers unwittingly reveal just how baseless these
accusations really are. The Reply Declaration of Alan M. Dershowitz confronts, and disproves,
Ms. Giuffre’s allegations point by point. But now that those accusations have been made—in
public and in court papers, again and again—Professor Dershowitz cannot be forced to respond
with one rhetorical hand tied behind his back. The motion should be granted.
ARGUMENT
I.

THE PUBLIC HAS A RIGHT TO ACCESS THE REQUESTED DOCUMENTS
A.

The Requested Documents Are Judicial Documents to Which a Strong
Presumption of Access Applies

Ms. Giuffre’s ignores that courts are “split as to whether discovery related motions and
their associated exhibits should be considered judicial documents.” Rosado v. Bridgeport Roman
Catholic Diocesan Corp., 970 A.2d 656, 683 (Conn. 2009). Compare, e.g., Mokhiber v. Davis,
537 A.2d 1100, 1112 (D.C. 1988) (holding that discovery motions “fall within” the presumption
of access to judicial documents “precisely because discovery is so important in trial practice”),
with, e.g., Leucadia, Inc. v. Applied Extrusion Techs., Inc., 998 F.2d 157, 164 (3d Cir. 1993)
(disagreeing with Mokhiber but noting “valid reasons why one could conclude that the common
law presumptive right of access to pretrial motions is equally applicable to discovery motions”).

2
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The Second Circuit has not weighed in, as Ms. Giuffre acknowledges. But she is wrong
to assert that the Second Circuit will follow those courts that have adopted a categorical rule
against treating discovery motion papers as judicial documents. Several of those courts have
reached such a rule only by relying on legal propositions that the Second Circuit has roundly
rejected. For example, some Circuits hold that filings are only judicial documents when they are
relied upon by a court in determining the “merits” of a suit or a litigant’s “substantive rights,” or
that “confidential” documents filed in connection with non-dispositive motions are categorically
beyond the reach of the presumption of access. See, e.g., Phillips v. Gen. Motors, 307 F.3d
1206, 1213 (9th Cir. 2002); Chicago Tribune Co. v. Bridgestone/Firestone, Inc., 263 F.3d 1304,
1312 & n.11 (11th Cir. 2001); Anderson v. Cryovac, Inc., 805 F.2d 1, 13 (1st Cir. 1986). But the
Second Circuit has rejected these cramped constructions of the public’s rights. See, e.g.,
Newsday LLC v. Cnty. of Nassau, 730 F.3d 156, 164 (2013) (“we have held that the First
Amendment right applies, among other things, to . . . pretrial motions and written documents
submitted in connection with them”); Lugosch v. Pyramid Co. of Onondaga, 435 F.3d 110, 123
(2d Cir. 2006) (rejecting the suggestion “that different types of documents might receive
different weights of presumption based on the extent to which they were relied upon in resolving
the motion”); United States v. Amodeo (Amodeo II), 71 F.3d 1044, 1049-50 (2d Cir. 1995)
(noting that some presumption of access exists with respect to “any . . . document which is
presented to the court to invoke its powers or affect its decisions” (emphasis added)).
The Second Circuit generally “construes judicial documents more broadly” to include
“documents that are filed with the court that reasonably may be relied upon in support of any
part of the court’s adjudicatory function.” Rosado, 970 A.2d at 678 (emphasis added)
(describing the Second Circuit’s approach as consistent with Mokhiber). This explains the nearly
uniform consensus among the district courts bound by its decisions in applying the presumption

3
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of access to discovery motion papers. See, e.g., Alexander Interactive, Inc. v. Adorama, Inc., No.
12 Civ. 6608, 2014 WL 4346174, at *2 (S.D.N.Y. Sept. 2, 2014); In re Gushlak, No. 11 MC
0218, 2012 WL 3683514, at *3 (E.D.N.Y. July 27, 2012); Gucci Am., Inc. v. Guess?, Inc., No.
09 Civ. 4373, 2010 WL 1416896, at *2 (S.D.N.Y. Apr. 8, 2010); In re Omnicom Grp., Inc. Secs.
Litig., No. 02 Civ. 4483, 2006 WL 3016311, at *2 (S.D.N.Y. Oct. 23, 2006); Schiller v. City of
N.Y., No. 04 Civ. 7922, 2006 WL 2788256, at *5 (S.D.N.Y. Sept. 27, 2006); S.E.C. v. Oakford
Corp., No. 00 Civ. 2426, 2001 WL 266996, at *1 (S.D.N.Y. Mar. 16, 2001). But other than
inviting the Court to “reject these outlier opinions out of hand,” Pl. Br. at 14, Ms. Giuffre
attempts no rejoinder to the reasoning of Mokhiber and its progeny: that modern discovery
motions are core judicial processes that “may prove decisive to the outcome of particular
disputes” and therefore must be open to public monitoring. Mokhiber, 537 A.2d at 1112
(observing that “the availability of mandatory discovery has greatly affected the way in which
our courts do justice”). This Court should adopt this persuasive rationale.
B.

Professor Dershowitz’s Motives Are Proper, and Are Irrelevant Anyway

Ms. Giuffre’s repeated attempts to cast Professor Dershowitz’s motion as part of a
“vendetta” against her are as ironic as they are false. Ms. Giuffre publicly and falsely accused
Professor Dershowitz of sex crimes, then spent years attempting to profit from those allegations
and disseminate them as widely as possible. She now seeks to hijack this Court’s Article III
powers to hamstring Professor Dershowitz’s ability to meet those accusations in the very public
fora in which she has intentionally and repeatedly made them. Her newfound concerns about a
“media war” were nowhere in evidence when she sold her story to the media for six figures in
2011, taped an interview with ABC News, and smeared Professor Dershowitz through surrogates
even after her lawyers had admitted it was a mistake to accuse him of raping young girls.

4
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In any event, the Second Circuit has expressly held that the motive of the person seeking
disclosure of judicial documents is “irrelevant to defining the weight accorded to the
presumption of access.” Amodeo II, 71 F.3d at 1050.2 The rights at issue are those of the public
at large, and the law is clear that access must be granted on that basis alone.
II.

MS. GIUFFRE HAS ARTICULATED NO BASIS FOR CONTINUED SECRECY
Ms. Giuffre’s feeble attempts to conjure justifications for continuing to seal the

Requested Documents do not withstand scrutiny.

See Atmospherics, Ltd. v. Hansen, 269 A.D.3d 343, 343 (2d Dep’t 2000) (“An
essential prerequisite to legal protection against the misappropriation of a trade secret is the
element of secrecy.”).

are
precisely the kind of “broad allegations of harm unsubstantiated by specific examples or
articulated reasoning” that cannot satisfy the high standard for sealing judicial documents. See
Lytle v. JPMorgan Chase, 810 F. Supp. 2d 616, 630 (S.D.N.Y. 2011). Even if Ms. Giuffre did
have

, that would not outweigh Professor

Dershowitz’s interest in defending his reputation. See Prescient Acquisition Grp., Inc. v. MJ
Publ’g Trust, 487 F. Supp. 2d 374, 376 (S.D.N.Y. 2007) (rejecting “the notion that a generalized
2

The Second Circuit held in Amodeo II that motive considerations “are best weighed as part of an assertion by a
person or firm of a right of privacy based on an anticipated injury as a result of disclosure,” not as a factor going to
the weight of the presumption of access. 71 F.3d at 1050. Ms. Giuffre has no right of privacy over accusations of
repugnant criminal conduct she has spent years levying through the courts and the media. The Second Circuit’s
cautioning that “personal vendettas . . . need not be aided,” id. at 1051, therefore has no application.
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concern of adverse publicity concerning a public figure is a sufficiently compelling reason that
outweighs the presumption of access.”). Tellingly, Ms. Giuffre does not even attempt to explain
how

.
Moreover, even if the Requested Documents could be considered private in another

context, Ms. Giuffre long ago waived any privacy interest in their contents. She has made public
accusations of sexual misconduct against Professor Dershowitz and others repeatedly in lawsuits
and in paid media interviews, see Dershowitz Decl. ¶¶ 10-13, 15-20, 26-27, and clearly has no
interest in keeping those allegations
. Indeed, Ms. Giuffre does not dispute that her counsel deliberately filed her
accusations against Professor Dershowitz publicly in the CVRA Action. Accordingly, “[a]ny
countervailing privacy interest of [Ms. Giuffre] cannot defeat the strong presumption of public
disclosure where the material [she] seeks to seal is already in the public domain.” JetBlue
Airways Corp. v. Helferich Patent Licensing, LLC, 960 F. Supp. 2d 383, 397 (E.D.N.Y. 2013).
III.

EVEN IF THE REQUESTED DOCUMENTS ARE NOT PRESUMPTIVELY
PUBLIC, THERE IS NO BASIS FOR A PROTECTIVE ORDER
A.

The Presumption Against Modification of a Protective Order Does Not Apply

Ms. Giuffre stakes her opposition to the modification of the Protective Order on a legal
rule that plainly does not apply. The Second Circuit’s presumption against modification of a
protective order applies only where any reliance on the Order is reasonable. S.E.C. v.
TheStreet.Com, 273 F.3d 222, 231 (2d Cir. 2001) (“Where a litigant or deponent could not
reasonably have relied on the continuation of a protective order a court may properly permit
modification of the order.”). But Ms. Giuffre never addresses the factors courts in the Second
Circuit have recognized as bearing on the reasonableness of reliance: “(1) the scope of the
protective order; (2) the language of the order itself; (3) the level of inquiry the court undertook
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before granting the order; and (4) the nature of reliance on the order.” In re EPDM Antitrust
Litig., 255 F.R.D. 308, 318 (D. Conn. 2009). All four factors weigh against Ms. Giuffre.
First, she cannot dispute that the Protective Order “grants sweeping protection to most, if
not all, discovery material produced in [this] litigation, even discovery material that a party
would have been required to disclose in the absence of a protective order.” Id. at 319. The
Protective Order defines the scope of its confidentiality protections circularly to include
“information that is confidential,” effectively imposing no limit on the secrecy the parties can
unilaterally mandate without particularized judicial scrutiny. See Dershowitz Decl. Ex. L ¶ 3. It
is therefore precisely the kind of order that courts routinely modify. In re EPDM, 255 F.R.D. at
319 (“Although such blanket protective orders may be useful in expediting the flow of pretrial
discovery materials, they are by nature overinclusive and are, therefore, peculiarly subject to
later modification. Stipulated blanket orders are even less resistant to a reasonable request for
modification.” (internal quotation marks and citation omitted)); Fournier v. Erickson, 242 F.
Supp. 2d 318, 341 (S.D.N.Y. 2003) (granting modification of protective order where stipulated
order “allowed for unilateral designation of an exhibit as protected material, and it did not list
specific documents, or delineate the kinds of documents, contemplated for protection”).
Second, the Protective Order expressly contemplates challenges to confidentiality
designations and judicial modifications to the scope of its protections. See Dershowitz Decl. Ex.
L ¶¶ 11, 14. “These provisions make it “difficult to see how [Ms. Giuffre] can reasonably argue
that [she] produced documents in reliance on the fact that the documents would always be kept
secret.” Lugosch, 435 F.3d at 126 (“the confidentiality order specifically contemplates that relief
from the provisions of the order may be sought at any time”); accord Allen v. City of N.Y., 420 F.
Supp. 2d 295, 301 (S.D.N.Y. 2006); In re EDPM, 255 F.R.D. at 321.
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Third, this Court has never made a particularized finding that the Requested Documents
specifically merit judicially-enforced confidentiality. Under such circumstances, “it cannot be
presumed that every piece of discovery filed under the Order is actually worthy of such a high
level of protection.” In re EPDM, 255 F.R.D. at 322; accord Fournier, 242 F. Supp. 2d at 341.
Ms. Giuffre twists this uncontroversial observation, implying that Professor Dershowitz has
somehow impugned the Court’s integrity or competence merely by pointing out the obvious fact
that the Court has not reviewed every document designated confidential under the Protective
Order to determine whether good cause has been shown . While blanket protective orders can
help streamline discovery, In re EPDM, 255 F.R.D. at 322, the lack of particularized judicial
scrutiny dooms Ms. Giuffre’s claim of reasonable reliance. Fournier, 242 F. Supp. 2d at 341.
Finally, the nature of Ms. Giuffre’s claimed reliance weighs heavily against applying the
presumption against modification. Ms. Giuffre’s only arguments about her reasonable reliance
on the Protective Order concern other discovery she has produced, not the Requested
Documents. Pl. Br. at 22 (discussing
But reasonable reliance is
determined on a document-by-document basis. See, e.g., Lown v. Salvation Army, Inc., No. 04
Civ. 01562, 2012 WL 4888534, at *4 (S.D.N.Y. Oct. 12, 2012). Ms. Giuffre has never presented
any semblance of a justification for the Court to maintain the secrecy of
and whose contents she has selectively disclosed
already in numerous media appearances over the course of several years, let alone
Ms. Giuffre plainly did not produce, much less create, the Requested Documents in
reliance on the Protective Order. “[W]here the parties have not given up any rights and indeed
would have been compelled to produce the discovery materials even in the absence of a
protective order, the presumption against modification is not as strong.” In re EPDM, 255

8
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F.R.D. at 323; Lugosch, 435 F.3d at 125-26. That is clearly the case here, where the documents
in question are, essentially,
. See, e.g., Cohen v. Cohen, No. 09 Civ. 10230, 2015 WL 4469704, at *4
(S.D.N.Y. June 29, 2015) (discussing discoverability of a plaintiff’s own statements concerning
the subject matter of the lawsuit). No good cause exists for the issuance of a Court Order
protecting Ms. Giuffre’s

—which she has

selectively disclosed in the media and to the highest bidder for years—from causing her
“annoyance, embarrassment, oppression, or undue burden or expense.” Fed. R. Civ. P. 26(c)(1).
B.

Even If the Presumption Applied, Extraordinary Circumstances Exist to
Justify Modification

Even if Ms. Giuffre had relied reasonably on the Protective Order, which she did not, it
would still be subject to modification. As an initial matter, the overbreadth of a Protective Order
itself “amounts to the type of extraordinary circumstances” necessary to justify modification. In
re Agent Orange Prod. Liab. Litig., 821 F.2d 139, 148 (2d Cir. 1987); accord Tradewinds
Airlines, Inc. v. Soros, No. 08 Civ. 5901, 2016 WL 3951181, at *2 (S.D.N.Y. July 20, 2016)
(collecting authorities). More importantly, Professor Dershowitz’s need to defend himself
against Ms. Giuffre’s repeated, false, public accusations that he is a child rapist is an
“extraordinary circumstance” that should be enough to justify modifying the Protective Order as
concerns
.3 Although Ms. Giuffre dismisses the Requested Documents as irrelevant, they
indisputably
3

The fact that the Emails involve communications with a reporter neither implicates any privilege nor justifies
confidentiality protections. The Emails are in Ms. Giuffre’s possession and were produced by Ms. Giuffre—not a
journalist—in discovery. New York’s shield law, Civil Rights Law § 79-h(c), only “professional journalists and
newscasters,” and protects information that “is not obtainable from any alternative source.” The fact that Ms.
Giuffre is the source of the Emails thus defeats any claim of privilege. Similarly, the qualified federal journalist’s
privilege cannot be invoked by non-journalists, and is therefore not a basis for Ms. Giuffre to resist disclosure of her
own statements to a journalist or a journalist’s statements to her. See von Bulow v. von Bulow, 811 F.2d 136, 145
(2d Cir. 1987). In any event, Ms. Giuffre has already produced the Requested Documents in discovery to her
adversary, so any privilege claim is waived.
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. Just as a prosecutor
would be bound to disclose such
, United States v. Bagley, 473 U.S. 667, 676 (1985), Professor Dershowitz
should able to use them to defend against accusations that he committed heinous crimes.
Ms. Giuffre’s filings here continue the public smear campaign against Professor
Dershowitz that she and her lawyers have affirmatively opted to prosecute in the media and on
public court dockets.4 They seek the continued freedom to make their case against Professor
Dershowitz in public by selectively disclosing Ms. Giuffre’s statements and accusations, while
co-opting this Court’s powers under Rule 26 to handicap Professor Dershowitz from
.
Alan Dershowitz never met Virginia Giuffre until after she accused him of raping her
repeatedly when she was a child. She chose to bring this lawsuit, subjecting herself to the same
Rule 26 requirements all litigants face. Discovery has now showed that, years before she ever
accused Professor Dershowitz, Ms. Giuffre
.
It has also revealed that

. Prohibiting Professor Dershowitz from revealing these exculpatory facts to
the public, even as accusations of his involvement in repugnant criminal acts continue to be
republished in book after book and interview after interview, would be a perversion of the
discovery rules. The Court should not countenance such a disgraceful misuse of the courts.

4

Ms. Giuffre has not denied that accusations against me were leaked to the press.
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CONCLUSION
For the foregoing reasons, Professor Dershowitz respectfully requests that the Court grant
his motion for permissive intervention and unseal the Requested Documents, or in the alternative
modify the Protective Order to permit their dissemination.
Dated: September 15, 2016
New York, New York
EMERY CELLI BRINCKERHOFF
& ABADY LLP
/s/
Andrew G. Celli, Jr.
David A. Lebowitz
600 Fifth Avenue, 10th Floor
New York, New York 10020
(212) 763-5000
Attorneys for Proposed Intervenor
Alan M. Dershowitz
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Sigrid S. Mccawley, Esq.
E-mail : smccawley@bsfllp.com

September 16, 2016

VIA Email: SwectNYSDChambers@.nvsd.uscourts.gov
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Honorable Judge Robert W. Sweet
District Court Judge
United States District Court
500 Pearl Street
New York, NY 10007

Re:

Giuffre v. Maxwell,
Case No.: 15-cv-07433-R\VS
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Dear Judge Sweet:
In light of the Defendant's Renewed Motion to Compel Settlement Agreement, Ms .
Giuffre stipulates to the motion to the extent that it asks for a Court order directing her to
produce the agreement, subject to the confidentiality order previously entered in this case. Ms.
Giuffre asks for the Court to endorse this letter, which has been reviewed and approved by
defense counsel, as the direction that she produce the settlement agreement, subject to the
confidentiality order. The parties have stipulated that the endorsement of this letter resolves the
Defendant's motion and renders the need for any further proceedings on it moot and that Ms.
Giuffre will produce the settlement agreement to defense counsel immediately after the
endorsement of this letter. The Parties jointly request that the hearing scheduled for next week
be vacated.

Respectfully submitted,

awley, Esq .
SSM:dk
Enclosure
Jeff Pagliuca, Esq. (via email)
Cc:

WWW .BSFLLP .C OM

5ct?1 ktf.
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EARL S. WARD
ILANN M. MAAZEL
HAL R. LIEBERMAN
DANIEL J. KORNSTEIN
O. ANDREW F. WILSON
ELIZABETH S. SAYLOR
DEBRA L. GREENBERGER
ZOE SALZMAN
SAM SHAPIRO
ALISON FRICK
DAVID LEBOWITZ
HAYLEY HOROWITZ
DOUGLAS E. LIEB
ALANNA SMALL
JESSICA CLARKE

EMERY CELLI BRINCKERHOFF & ABADY LLP
ATTORNEYS AT LAW
600 FIFTH AVENUE AT ROCKEFELLER CENTER
10TH FLOOR
NEW YORK, NEW YORK 10020

TELEPHONE
(212) 763-5000
FACSIMILE
(212) 763-5001
WEB ADDRESS
www.ecbalaw.com
CHARLES J. OGLETREE, JR.
DIANE L. HOUK

September 26, 2016
By ECF
The Honorable Robert W. Sweet
United States District Judge
Daniel Patrick Moynihan United States Courthouse
500 Pearl St.
New York, NY 10007
Re:

Giuffre v. Maxwell, No. 15 Civ. 7433

Dear Judge Sweet:
This firm represents Proposed Intervenor Alan M. Dershowitz, whose motion for
permissive intervention and related relief was filed in this case on August 11, 2016. On
September 15, we filed Professor Dershowitz’s Reply Declaration largely under seal because it
contains information that, while not actually confidential, was presented under seal in the
opposing declaration of Paul G. Cassell, counsel to the plaintiff. Mr. Cassell’s use of this
Court’s sealing order was improper; we write to seek leave to publicly file a less-redacted
version of Professor Dershowitz’s Reply Declaration.
Although none of the exhibits to Professor Dershowitz’s Reply Declaration are
confidential—and the declaration makes only a few brief references to materials that may be
deemed confidential—Professor Dershowitz was nonetheless forced to redact large swaths of the
publicly filed version. That is because the document to which the Reply Declaration responds,
the August 29, 2016 Declaration of Paul G. Cassell, was inexplicably filed under seal, with the
most significant portions—paragraphs 20 and 21, along with Exhibit 1—redacted from public
view.
We respectfully submit that the sealing of Mr. Cassell’s declaration was improper
and baseless. The averments contained in these paragraphs, and the deposition testimony on
which they are based, are not confidential and are not subject to any protective order in the
litigation where they originated. In fact, Mr. Cassell’s deposition testimony in the Edwards

EMERY CELLI BRINCKERHOFF & ABADY LLP
Page 2
defamation case—the same testimony filed under seal here—has been made publicly available in
its entirety by the media, and is currently available to anyone on the blog Above The Law.1
We understand that the Court has granted the parties leeway to file materials
under seal in this case in order to avoid voluminous unnecessary motions to seal. But Mr.
Cassell’s decision to file under seal references to publicly available materials appears to be no
more than an effort to restrict Professor Dershowitz’s ability to comment on matters of public
record. We respectfully submit that plaintiff Ms. Giuffre and her counsel should not be
permitted to abuse the Court’s willingness to accommodate the parties’ need to protect truly
confidential materials in this way. Moreover, these improper redactions are in derogation of the
“general right to inspect and copy public records and documents, including judicial records and
documents,” that has long been recognized by the Supreme Court. See Nixon v. Warner
Commc’ns, 435 U.S. 589, 598 (1978) (footnotes omitted).
Accordingly, we request that the Court grant Proposed Intervenor Alan M.
Dershowitz leave to file publicly a version of his Reply Declaration with all references to
paragraphs 20 and 21 of Mr. Cassell’s declaration un-redacted and not under seal.
Lastly, while we appreciate that the Court indicated, at the time Professor
Dershowitz’s application was filed, that it does not wish to hear oral argument on this matter, we
respectfully ask the Court to reconsider that decision, given the nature of the application and its
complexity.
Respectfully submitted,
/s/
Andrew G. Celli, Jr.
David A. Lebowitz
c.

1

All Counsel of Record (by ECF)

See http://abovethelaw.com/wp-content/uploads/2015/10/Alan-Dershowitz-deposition-3.pdf.
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OSED ORDER GRANTING DERSHOWITZ'S SEPTEMBER 26 2016 LETTER
MOTION TO PUBLICALLY FILE A LESS REDACTED VERSION OF
DERSHOWITZ'S REPLY DECLARATION
Sweet, D.J.
THIS CAUSE comes before the Court upon Proposed Intervenor Alan M. Dershowitz' s
letter motion of September 26, 2016, for leave to publicly file a less-redacted version of
Dershowitz's Reply Declaration. Plaintiff stipulates to Dershowitz's request to re-file
Dershowitz' s Reply Declaration with all references to paragraphs 20 and 21 of Mr. Cassell' s
declaration unredacted and not under seal.
Proposed Intervenor Alan M. Dershowitz' s Motion to re-file Dershowitz' s Reply
Declaration with all references to paragraphs 20 and 21 of Mr. Cassell ' s declaration unredacted
and not under seal is GRANTED: Proposed Intervenor Alan M. Dershowitz is directed to re-file
Dershowitz' s Reply Declaration with all references to paragraphs 20 and 21 of Mr. Cassell' s
declaration unredacted and not under seal. The hearing scheduled for Thursday, October 13,
2016, is hereby vacated.
It is so ordered.

New York, NY

.

October

t, , 2016.
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United States District Court
Southern District of New York
Virginia L. Giuffre,
Plaintiff,
Case No.: 15-cv-07433-RWS
v.
Ghislaine Maxwell,
Defendant.
____________________________/
DECLARATION OF MEREDITH SCHULTZ IN SUPPORT OF PLAINTIFF’S
REPLY IN SUPPORT OF MOTION TO REOPEN DEFENDANT’S DEPOSITION
BASED ON LATE PRODUCTION OF NEW, KEY DOCUMENTS

I, Meredith Schultz, declare that the below is true and correct to the best of my
knowledge as follows:
1.

I am an associate with the law firm of Boies, Schiller & Flexner LLP and duly

licensed to practice in Florida and before this Court pursuant to this Court’s Order granting my
Application to Appear Pro Hac Vice.
2.

I respectfully submit this Declaration in Support of Plaintiff’s Reply In Support of

Motion to Reopen Defendant’s Deposition Based on Late Production of New, Key Documents.
3.

Attached hereto as Sealed Exhibit 1 is a true and correct copy of

I declare under penalty of perjury that the foregoing is true and correct.
/s/ Meredith Schultz
Meredith Schultz, Esq.
1
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Dated: October 28, 2016.
Respectfully Submitted,
BOIES, SCHILLER & FLEXNER LLP
By: /s/ Meredith Schultz
Sigrid S. McCawley(Pro Hac Vice)
Meredith Schultz (Pro Hac Vice)
Boies Schiller & Flexner LLP
401 E. Las Olas Blvd., Suite 1200
Ft. Lauderdale, FL 33301
(954) 356-0011
David Boies
Boies Schiller & Flexner LLP
333 Main Street
Armonk, NY 10504
Bradley J. Edwards (Pro Hac Vice)
FARMER, JAFFE, WEISSING,
EDWARDS, FISTOS & LEHRMAN, P.L.
425 North Andrews Avenue, Suite 2
Fort Lauderdale, Florida 33301
(954) 524-2820
Paul G. Cassell (Pro Hac Vice)
S.J. Quinney College of Law
University of Utah
383 University St.
Salt Lake City, UT 84112
(801) 585-52021

1

This daytime business address is provided for identification and correspondence purposes only and is
not intended to imply institutional endorsement by the University of Utah for this private representation.
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 28th day of October, 2016, I electronically filed the
foregoing document with the Clerk of Court by using the CM/ECF system. I also certify that the
foregoing document is being served to all parties of record via transmission of the Electronic
Court Filing System generated by CM/ECF.

Laura A. Menninger, Esq.
Jeffrey Pagliuca, Esq.
HADDON, MORGAN & FOREMAN, P.C.
150 East 10th Avenue
Denver, Colorado 80203
Tel: (303) 831-7364
Fax: (303) 832-2628
Email: lmenninger@hmflaw.com
jpagliuca@hmflaw.com

/s/ Meredith Schultz
Meredith Schultz
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EXHIBIT 1
(FILE UNDER SEAL)
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
VIRGINIA GIUFFRE,
No. 15 Civ. 7433 (RWS)
Plaintiff,
-againstGHISLAINE MAXWELL,
Defendant.

Notice is hereby given that Intervenor Alan M. Dershowitz appeals to the
United States Court of Appeals for the Second Circuit from the order entered on
November 2, 2016 denying his motion to unseal or to modify the protective order.

Dated: November 16, 2016
New York, New York
EMERY CELLI BRINCKERHOFF & ABADY LLP
/s/
Andrew G. Celli, Jr.
David A. Lebowitz
600 Fifth Avenue, 10th Floor
New York, New York 10020
(212) 763-5000
Attorneys for Intervenor Alan M. Dershowitz
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
--------------------------------------------------X

Plaintiff,
v.
GHISLAINE MAXWELL,
Defendant.

.........................................
......

VIRGINIA L. GIUFFRE,

15-cv-07433-RWS

--------------------------------------------------X

Notice of Filing Under Seal Defendant’s Motion for Reconsideration
Or Clarification of Portions of Court’s November 2, 2016 Order
Defendant Ghislaine Maxell, by and through her attorneys, hereby provides notice of
filing (under seal) her Motion for Reconsideration or Clarification of Portions of Court’s
November 2, 2016 Order (filed under seal) on November 16, 2016 and of filing (under seal)
Exhibit A to that motion on November 21, 2016.
Dated: November 21, 2016.
Respectfully submitted,

/s/ Laura A. Menninger
Laura A. Menninger (LM-1374)
Jeffrey S. Pagliuca (pro hac vice)
HADDON, MORGAN AND FOREMAN, P.C.
150 East 10th Avenue
Denver, CO 80203
Phone: 303.831.7364
Fax:
303.832.2628
lmenninger@hmflaw.com
Attorneys for Ghislaine Maxwell

Case 1:15-cv-07433-RWS Document 502 Filed 11/21/16 Page 2 of 2

CERTIFICATE OF SERVICE
I certify that on November 21, 2016, I electronically served this
Defendant’s Notice of Filing Under Seal her Motion for Reconsideration or Clarification of
Portions of Court’s November 2, 2016 Order via email on the following:
Sigrid S. McCawley
Meredith Schultz
BOIES, SCHILLER & FLEXNER, LLP
401 East Las Olas Boulevard, Ste. 1200
Ft. Lauderdale, FL 33301
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Sweet, D.J.

Non-party Sharon Churcher ("Churcher"), a professional
journalist, has moved under Federal Rule of Civil Procedure 45
to quash the subpoena served upon her by Defendant Ghislaine
Maxwell ("Maxwell" or the "Defendant") to testify at a
deposi ti on in this civil action and t o produce documents

(the

"Subpoena") relying upon the New York Reporters Shield Law, N. Y.
Civ . Rights Law § 79 - h ("Section 79-h") . Upon the conclusions
se t forth below, the motion of Churcher is granted, and the
Subpoena is quashed .

I.

Prior Proceedings

On June 4, 2016 , Churcher was served with the Subpoena
commandi ng her to appear at a d e position on J un e 16 , 2016. The
Subpoena also commands Churcher to br i ng with h er to t he
deposition several broad categories of documents :

l .

All Documents containing communications with
Virginia Roberts.

2.

All communications with any age n t for
Virginia Roberts , including withou t
limitation attorneys Bradley Edwards, Paul
Cassell , David Boise [sic] , Sigrid Mccawley,
Meredith Schu ltz , Stanely [sic] Pottinger ,
Ellen Brockman , Stephen Zac, Brittany
Henderson , Bob Josefsberg , Katherine Ezell ,
Amy Ederi.
1
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II.

3.

All Documents containing communications with
Jason Richards.

4.

All Docume nts containing communications with
law enforcement agency concerning Virginia
Roberts.

5.

All Documents reflecting any payment of any
money to Virginia Roberts.

6.

All Documents reflecting any contract
concerning Virginia Roberts.

Facts Relating to Churcher and the Parties to this Action

Churcher is a professional print journalist who has worked
continuously in New York since 1983. Churcher Deel. '

1. She is

currently employed by American Media, Inc., which publishes the
National Enquirer (the "Enquirer") and RadarOnline.com
("Radar"), where she has worked since November 2014. Id. ' 4 .
From 1992 through October 2013, she was employed as the New
York-based Chief American Correspondent of The Mail on Sunday, a
publication owned by Associated Newspapers of London, England.
During the interim she worked as a freelance reporter for
publications including The Mail on Sunday, the U.S. operation of
its digital arm, the Mail Online, and the Enquirer. Id.

In her capacity as a journalist, Churcher has reported on
the events that underlie this case going back to at least April

2
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2007, when she wrote an article published in The Mail on Su nday
about the alleged ties between Prince Andrew, the British royal,
and convicted sex offender Jeffrey Epstein ("Epstein"). See Id.
~

5 & Ex. 1. Maxwell was mentioned in that article.

Churcher first reported about the plaintiff Virginia
Giuffre ("Guiuffre" or the "Plaintiff"), then identified as
Virginia Roberts, in March 2011, when she wrote a series of
articles published in The Mail on Sunday and affiliated
newspapers containing extensive interviews with and photographs
of Giuffre, in which she "agreed to waive her anonymity a nd tell
for the first time her deeply disturbing story." Churcher Deel .
Ex. 2 at 3; see
also
- - - Churcher Deel. Ex 3. Churcher traveled to
Australia to meet and interview the Plaintiff in person for
those stories. Churcher Deel.

~

7(b).

In January 2015, Churcher wrote a series of stories that
appeared in several publications, including The Mail on Sunday,
the Enquirer and Radar, containing extensive new details from
the Plaintiff about her involvement with Epstein, Maxwell, and
Prince Andrew, as well as excerpts from a handwritten "diaryu
about those experiences, which appeared on Radar's website. See
Churcher Deel. Exs. 5-8.

3
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From 2011 through the present day, Churcher,

in her

capacity has a journalist, has communicated extensively with the
Plaintiff and in certain instances, agents for Churcher,
including her attorneys. Churcher Deel.

~

10. The 2007 and 2015

publications were authored by Churcher (the "Articles").

III.

The Applicable Standard

Pursuant to Federal Rule of Civil Procedure 4 5 ( c) ( 3) (A), a
(iii) requires

court "must quash or modify a subpoena that

disclosure of privileged or other protected matter, if no
exception or waiver applies; or (iv) subjects a person to undue
burden." "The party issuing the subpoena must demonstrate that
the information sought is relevant and material to the
allegations and claims at issue in the proceedings." Night Hawk
Ltd. v. Briarpatch Ltd., L.P., No. 03 CIV.1382 RWS,
23018833, at *8 (S.D.N.Y. Dec. 23, 2003)

2003 WL

(citations omitted).

Once that initial burden has been met, "[a] party contending
that a subpoena should be quashed pursuant to Rule
45 (c) (3) (A) (iv) must demonstrate that compliance with the
subpoena would be unduly burdensome." Bridgeport Music Inc. v.
UMG Recordings, Inc., No. 05 Civ. 6430(VM) (JCF),
4410405, at *l (S.D.N.Y. Dec. 17, 2007).

4
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IV.

The New York Shield Law Applies

The New York Shield Law, or reporter's privilege, p r otects
reporters from compelled disclosure of both confidential
information and sources, as well as non-confidential,
unpublished newsgathering materials and information. Under
Federal Rule of Evidence 501, "in a civil case, state law
governs privilege regarding a claim or defense for which state
law supplies the rule of decision.n Because this case concerns a
state law claim that is in federal court because of diversity of
citizenship, evidentiary and disc o very privileges are g o verned
by New York law. See Giuffre v. Maxwell, No. 15 Civ. 7433, 2016
WL 1756918, at *2- * 5 (S.D.N.Y. May 2, 2016)

(citing inter alia

Fed. R. Evid. 501). More over, Churcher is a New York-based
journalist. Churcher Deel.

~~

1, 4. Accordingly, the New York

Reporters Shield Law applies to the Subpoena. Se e In re
Application to Quash Subpoena to Nat. Broad. Co., Inc., 79 F.3d
34 6, 351 ( 2d Cir. 1996)

(applying New York Shield Law where

subpoena in Massachusetts wrongful death suit issued out of
Southern District of New York to a New York-based broadcaster) .

While now codified in Section 79-h of the Civil Rights Law,
the reporter's privilege has its origins in the New York
Constitution's free press provision (art. I, § 8), which
5
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provides "the broadest possible protection to 'the sensitiv e
role of gathering and disseminating news of public events.'"
O'Neill v. Oakgrove Constr., 523 N.E.2d 277, 281, 71 N.Y.2d 521,
529 (1988)

(quoting Matter of Beach v. Sh anley, 62 N.Y.2d 241,

256, 476 N.Y.S.2d 765, 465 N.E.2d 304 [Wachtler, J.,
concurring]); see also In re Daily News, L.P., 31 Misc. 3d 319,
322, 920 N.Y.S.2d 865, 8 68

(Sup. Ct. 2011)

("The legislature

enacted the statute now codified at Civil Rights Law Section 79 h, and mooted any possible issues about the constitutional law
conclusions of the Court of Appeals."). Indeed, "New York public
policy as embodied in the Constitution and our current statutory
scheme provides a mantle of protection for those who gather and
report the news-and their confidential sources-that has been
recognized as the strongest in the nation." Holmes v. Winter, 22
N.Y.3d 300, 310, 3 N.E.3d 694

(2013).

Accordingly, the New York Shield Law provides protection of
information "obtained or received in confidence" by a reporter,
as well as for the identity of a confidential source. N. Y. Civ.
Rights Law § 79-h (b)

(McKinney). The statute also provides

qualified protection for non-confidential newsgathering
information, which can be overcome only with a "clear and
specific showing" that the information is "highly material and
relevant," "critical or necessary to the maintenance of a
6
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party ' s claim" and "not obtainable from any alternative source . "
Id. § 79 - h(c). The qualified privilege is a stringent one that
imposes a "very heavy burden " on any party seeking to overcome
it . In re Am. Broad. Companies , Inc. , 189 Misc. 2d 805 , 808,

735

N. Y.S . 2d 919 (Sup . Ct . 2001) . For confidential information , the
privilege can be overcome by the same showing as for non confidential information under the Shield Law. See Gonzales v.
Na t' l Broad. Co ., 194 F.3d 29 , 33 (2d Cir . 1999) . For non confidential information , the part y seeking disclosure must show
tha t " (l)

't h at the materia l s at issue are of likely relevance

t o a significant issue in t h e case ,' and (2) the materials at
issue ' are not reasonably obt a inable from other avai l able
sources. ' " Schoolcraft v. City of New York , No . 10 CIV . 6005
RWS , 2014 WL 1621480 , at *2 (S.D . N.Y . Apr . 22 , 2014)

(quoting

Gonza l es , 194 F . 3d at 36).

A.

Information Received Pursuant to Promises of
Confidentiality is Absolutely Privileged Under t he
Shield Law

The Shield Law provi des an absolute privilege against t he
compelled disclosure of "news obtained or received in confidence
or the iden t i t y of the source of such news ." N. Y. Civ. Rights
Law § 7 9- h (McKinney) . The statute thus bars compelled
7
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disclosure of "news or its source obtained in confidence."
Baines v. Daily News L.P., 51 Misc. 3d 229, 232, 26 N.Y.S.3d
658, 662 (N.Y. Sup. Ct. 2015)

(collecting citations); Holmes v .

Winter, 22 N.Y.3d 300, 308, 3 N.E.3d 694, 699 (2013)

("The

Shield Law . . . prohibits a New York court from forcing a
repor ter to reveal a confidential source"); Fl ynn v. NYP
Holdings Inc., 235 A.D.2d 907, 908, 652 N.Y.S.2d 833 ( 1 997)

("if

the requested documents were deemed confidential, defendants
would be afforded unqualified protection from having to divulge
such sources or materials").

At a minimum, the Shield Law would absolutely preclude any
inquiry into the identity of confidential sources on which
Churcher relied in reporting the Articles or any information
that may reveal those sources' identities). On their face, many
of the Articles rely on confidential sources, including law
enforcement sources. See, e.g., Churcher Deel. Ex. 2 at 8 ("a
source"); id. Ex. 3 at 2 ("a law enforcement source "); id. Ex. 4
at 3 ("[massage] therapist, who does not wish to be named"); id.
Ex. 8 at 2 ("a le gal expert"; "a source familiar with the
case"). Churcher has stated in he r declaration that, in
reporting the Articles, she relied extensively on information
received in confidence, as well as sources whose identities are
confidential. Churcher Deel.

~~

8-9. To the extent any
8
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communications with those sources fall within the categories of
the document requests, those communications are absolutely
privileged from disclosure. Moreover, although the Plaintiff was
plainly a non-confidential on-the-record source for several of
the Articles, to the extent she provided Churcher with any
information on a confidential basis, that information would also
be absolutely privileged. See Baker v. Goldman Sachs & Co., 669
F. 3d 105, 107 ( 2d Cir. 2012)

("New York's Shield Law provides

journalists an absolute privilege from testifying with regard to
news obtained under a promise of confidentiality").

B.

The Information Sought by the Subpoena is Protected by
the Qualified Privilege

"[I)rnportant interests beyond confidentiality ... are
served by the reporter's qualified privilege," including "the
privacy of editorial processes and the press's independence in
its selection of material for publication in accordance with the
broader public policy of encouraging the free flow of
information and avoiding a chill on the press." Pugh v. Avis
Rent A Car Sys., Inc., No. M8-85, 1997 WL 669876, at *5-6
(S.D.N.Y. Oct. 28, 1997). The Privilege therefore protects "the
independence of the press and the need to allow the press to
publish freely on topics of public interest without harassment
9
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and scrutiny by litigants seeking to conduct

'fishing

expeditions' into (unpublished] materials in the hope that some
relevant in formation may turn up." Id. at *5.

In O' Neil l, the New York Court of Appeals stressed the need
for courts to exercise "particular v igilance .

. in

safeguarding the free press against undue inter ference ," and
"prevent(ing] undue diversion of journalistic effort and
disruption of press functions." 71 N.Y.2d at 528-29

(disc u ssing

New York Constitution, article I, § 8 from which the Shield Law
derives). See also Brown & Williamson Tobacco Corp. v . Wigand,
No. 101678/96, 1996 WL 350827, at *3
1996)

(N.Y. Sup. Ct. Feb. 28,

("Attempts to obtain evidence from [journal ists] as

nonparties would, if unrestrained,

subject news organizations to

enormous depletions of time and resources as well as seriously
impede their ability to obtain materials from confidential
sources."), aff'd, 228 A.D.2d 187 , 187,
De p' t

643 N.Y.S.2d 92

(l 5 t

19 9 6) .

Simi l arly,

in r ecogn izing that the First Amendment

reporter's privilege also applies to non-confidential
newsgathering information, the Second Circuit has explained that
the reporter's privilege reflects "broader concerns" beyond the
confidentiality of a r eporter 's sources, noting that the
10
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privilege is designed to protect against the burdens that would
accrue if it were to become "standard ope rating procedure for
those litigating against an entity that had been the subject of
press attention to sift through press files in search of
information supporting their claims." Gonzales, 194 F.3d at 35.
The court exp lai ned further that those harms include
"burden[i ng] the press with heavy costs of subpoena compliance,"
increased requests for anonymity from sources anxious to avoid
being "sucked into l itigation, " and "the symbolic harm of making
journalists appear to be an investigative arm of the judicial
system, the government, o r private parties." Id.

New York cour ts have pointed out that t h e legislat ure's
express purpose in passing the Shield Law was " to avoid
'problematic incursions into the integrity of the ed i torial
process.'" In re Grand Jury Subpoenas Served on Nat. Broad. Co.,
Inc., 17 8 Misc. 2d at 1055 (quoting 1990 McKinney's Session
Laws , Memorandum of State Executive Department, p. 23 31-3 2)) .
See also United States v. Cuthbertson, 630 F .2 d 139, 147 (3d
Cir. 1980)

("The compelled production of a reporter's resource

materials can constitute a significant intrusion into the
newsgathering and editorial processes."). Moreover, in seeking
testimony t o support their theory of the case, the plaintiffs
"inevitably would have to ask questions regarding [the
11
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reporter's]

techniques for conducting his investigation, the

backgrounds of .

co-authors and the [publication's]

editorial staff, and whether [the author] consulted with any
experts or other sources in the course of the investigation-all
inquiries into the newsgathering process protected by the Shield
Law." Baker,

669 F.3d at 109 (internal quotation marks omitted).

Although none of that information is confidential, the
"unpublished details of the newsgathering process" are,
nevertheless, protected by the Shield Law, and where the
testimony is not "critical or necessary" to maintain the
plaintiffs' claims, a motion to quash must be granted by the
district court. In re Eisinger, No. 09-10 0 53-PBS, 2011 WL
1458230, at *2

(S.D.N.Y. Apr. 12, 2011), aff'd sub nom. Baker v.

Goldman Sachs & Co., 669 F.3d 105 (2d Cir. 2012).

In such

circumstances, it is "virtually self-evident that the Shield Law
would protect [a journalist] from compelled testimony." Baker at

110.

In her Response, Maxwell raises two arguments why the
information she seeks is not protected from disclosure:

(1)

that

the Shield Law does not apply at all because, at some point,
Churcher ceased to be a reporter with respect to the Plaintiff;
and (2) to the extent the Shield Law applies, Maxwell has met

12
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the three elements to overcome the qualified privilege for nonconfidential materials.

The Second Circuit

in~tructs

that, in determining whether

the reporter's privilege applies, the Court should look to the
nature of the "primary relationship between" the respective
parties to determine whether it "ha[s] as its basis the intent
to disseminate the information to the public garnered from that
relationship." von Bulow by Auersperg v. von Bulow , 811 F.2d
136, 145 (2d Cir . 1987). That intent must "exist[] at the
inception of the newsgathering process." Id. at 144. Here , the
"primary relationship" between Churcher and Pla i ntiff was that
of a professional reporter gathering information from a source
for the Articles that were, in fact, subsequently published
under Churcher's byline over the next several years.

In von Bulow , the court held that the reporter's
privilege did not apply to notes that a woman, Andrea Reynolds,
took while watching the cr iminal tria l of Claus von Bu low nor to
investigative reports sh e had commissioned about von Bulow's
wife's children. Reynolds, an "intimate friend" of von Bulow's,
had stated that her "primary concern" in commissi oning the
reports was "vindicating Claus von Bulow " and " [her] own peace
of mind." Id. at 136, 139, 145. Even if she later decided to
13
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collect the information and publish it in a book, her intent at
the time she gathered the information was not to publish it.

Subsequent decisions have concluded that "the relevant time
frame is not when any fact gathering for the subject of the
subpoena began, but when the information sought by the s ubpoena
at issue was gathered." In re McCray, Richardson, Santana, Wise,
Salaam Litig., 991 F. Supp. 2d 464, 467 (S.D.N.Y. 2013)
(emphasis and internal quotation marks removed). Maxwell has
failed to overcome the evidence establishing that Churcher was a
professional journalist, that her intent from the very beginning
of her relationship with the Plaintiff was to gather information
to publish news stories, or that she did, in fact, publish many
news stories based on the information she learn ed from Plaintiff
and other sources over the next several years. The "primary
relationship" between them has always "ha[d ] as its basis the
intent to disseminate the information to the public garnered
from that relationship." von Bulow, 811 F.2d at 145.

Successful journalists must cultivate extensive networks of
sources, and communicate with them regularly on a variety of
topics. See, e.g., United States v. Marcos, No. SSSS 87 CR. 598
JFK, 1990 WL 74521, at *2 (S.D.N.Y. June 1 , 1990)

("The

underpinning of [the reporter's privilege] lies in the
14
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recognition that effective gathering of newsworthy information
in great measure relies upon the reporter's ability to secure
the trust of news sources."). Indeed, frequent, often informal
communication with sources, even if not for the immediate
purpose of gathering information for a specific article, is an
integral part of the overall newsgathering process. Accordingly,
the Shield Law does not narrowly apply only to the specific
exchanges where the source conveys "news." As the Second Circuit
has held, the Shield law protects journalists from "inquiries
into the newsgathering process," as a whole. Baker v. Goldman
Sachs

&

Co., 669 F.3d 105, 109 (2d Cir. 2012)

(affirming holding

that Shield Law applied to "unpublished details of the
newsgathering process," such as who made calls and interviewed
particular sources, techniques for the reporters'

investigation,

and the backgrounds of the coauthors and editorial staff).

In any event, the e-mails that Maxwell submits to
demonstrate that Churcher was not acting as a journalist, in
fact,

show that even as she was consulting with the Plaintiff on

seemingly separate topics, her overarching intent remained
newsgathering.

15
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Because Churcher has established that she was, and is, a
journalist using Plaintiff as a source, the Subpoena is quashed
as a consequence of the protections of the Shield Law.

Maxwell's conclusory assertion that "[n]one of the
corrununications" between Churcher and Plaintiff's
attorneys/agents or law enforcement "are in a newsgathering
capacity," Response at 8, is contradicted by Churcher's
statements to the contrary and by the fact that individuals in
those categories are quoted in the articles themselves

16
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name and anonymously) as sources. See Churcher Deel.

~~

8-10,

and Exs. 2, 3, & 8.

V.

Maxwell Has Not Overcome the Protections of the Shield Law

Maxwell argues that "[t]he information sought from Churcher
is highly material in proving that each time [Plaintiff's] story
is told, new salacious detail are added." Resp. at 11; see also
id. at 15 (arguing that the information is "critical to
establishing" that fact). But Churcher's newsgathering materials
and testimony are not needed to "prove" an assertion about the
allegedly changing nature of a public "story." Similarly, to the
extent that the Joinder Motion is inconsistent with published
articles by Churcher, that would b e apparent from the face of
the Articles themselves, and would not justify invading the
Shield Law-protected newsgathering process.

Maxwell has contended that Churcher's testimony is
"critical or necessary" to her truth defense because it is
"relevant to Plaintiff's credibility," which is "the central
issue in the case." Id. at 15. However,

in almost any civil

lawsuit, the credibility of a party or witness will be a
"central issue"-all the more so in a defamation case, where
truth or falsity of the underlying statements is at issue.
17
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makes Churcher's materials no more critical than any other
evidence in this case. Maxwell has not cited any authority for a
wholesale "libel exception" or a "plaintiff's credibility
exception" to the Shield Law. Cf. In re Am. Broad. Companies,
Inc., 189 Misc. 2d 805, 808, 735 N.Y.S.2d 919 (Sup. Ct. 2001)
("[T]he privilege may yield only when the party seeking the
material can define the specific issue, other than general
credibility, as to which the sought-after interview provides
truly necessary proof.")

(citing U.S. v. Burke, 700 F.2d 70

(2d

Cir. 1983)).

Finally, even if the information sought were as critical as
Maxwell contends, she has not yet established that she has
turned to Churcher "only as a last resort." In re Grand Jury
Subpoenas Served on Nat. Broad. Co., Inc., 178 Misc. 2d at 1055
("[Section 79-h] established the qualified privilege in both
civil and criminal cases by requiring disclosure of
nonconfidential material only as a last resort."). Maxwell seeks
to reopen Plaintiff's deposition, a motion which has been
granted, and is still awaiting further produc tion from
Plaintiff. See Dkt. No s. 205, 207, 230; Minute Entry, June 23,
2016. Epst e in's motion to quash has been denied (Dkt. No. 2521,
and Cassell's motion to quash ha s been denied i n part. And all
that Maxwell has done to "exhaust" law enforcement sources,
18
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apparently , is to file a single FOIA request. Resp. at 16 n .7.
There thus remain numerous alterna tive sources for the
informat ion Maxwell seeks. She may no t con script Churcher as her
"investigative arm" in the meantime . Gonzales , 1 94 F.3d at 35.

19
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VI.

Conclusion

Upon the conclusions set forth above, the motion of
Churcher is granted and the Subpoena is quashed.

The parties are directed to joint ly file a proposed
redacted version of this Opinion consistent with the Protective
Order or notify the Court that none are necessary within two
weeks of the date of receipt of this Opinion .

It is so ordered.

.7

New York, NY
September /
, 2016

ROBERT W. SWEET
U.S.D.J.
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Notice is hereby given that Intervenor Alan M. Dershowitz appeals to the
United States Court of Appeals for the Second Circuit from the order entered on
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Dated: November 21, 2016
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600 Fifth Avenue, 101h Floor
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Defendant Ghislaine Maxwell (“Ms. Maxwell”) hereby submits this Motion for Sanctions
Based on Plaintiff’s Intentional Destruction of Evidence and further states as follows:
INTRODUCTION
In 2013, after Plaintiff was in the process of attempting to join the Crime Victims’ Rights
Act litigation (“CVRA Litigation”) represented by her current counsel, Plaintiff willfully and
deliberately

. According to Plaintiff,

the
Plaintiff made a deliberate
decision to

One can only assume then that

contained the opposite: evidence unfavorable to

Plaintiff and inconsistent with the story she ultimately submitted to the Court in the CVRA case.
Presumably,

documented that the newest iteration of her story contained in the

CVRA litigation differed materially from

Rather than having her new story impeached by her own words, she
destroyed the unfavorable evidence. Such willful and intentional destruction of evidence
warrants an adverse inference jury instruction, if not outright dismissal of Plaintiff’s claims.
BACKGROUND FACTS
As the Court is well aware, Plaintiff first decided to publicize her story concerning
Jeffery Epstein in 2011. In February 2011, she participated for a substantial sum of money in a
week-long series of interviews with reporter Sharon Churcher in advance of a series of
sensationalist articles published in February and March 2011 in the Daily Mail. Those articles
contain a series of stories that vary substantially from the accounts published by Plaintiff in late
1
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2014 as a part of her CVRA joinder motion. The Daily Mail articles state, for example, that (a)
Ms. Maxwell was not present during Mr. Epstein’s first meeting with Plaintiff, nor did she
participate in any alleged sexual encounters; (b) there is “no suggestion” that Plaintiff had any
sexual interaction with Prince Andrew at any time; and (c) there was no mention of Plaintiff ever
meeting, let alone having sexual encounters with, Professor Alan Dershowitz.
After the publication of those articles, Sharon Churcher introduced Plaintiff to attorney
Brad Edwards. Edwards was then (and now) actively litigating his own personal civil case
against Mr. Epstein as well as pursuing the CVRA action in an attempt to void the nonprosecution agreement between Mr. Epstein and the Government. According to Plaintiff’s
discovery responses:
B

Menninger Decl., Ex. A, at p. 9-10. Thus,
. As the Court is well aware, it was
Plaintiff’s Joinder Motion in the CVRA action (filed by Edwards and Paul Cassell), that
immediately preceded the purportedly defamatory denial by Ghislaine Maxwell three days later
that forms the statement at issue in this case.
In 2013, Plaintiff r
.1 In the process of that move, she purposely destroyed
1

2
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documents
. Menninger Decl., Ex. B, 129:15-130:6.
More disturbingly,

, Plaintiff

and her husband willfully and intentionally destroyed hundreds of documents

Q

3
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Menninger Decl., Ex. B 64:6-65:23; 194:2-21.
4
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In her first deposition in this action, Plaintiff described her purposeful d

5
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Additionally, in the Dershowitz litigation, Plaintiff also described a

2

Menninger Decl. Ex. D, Plaintiff’s Second Amended Supplemental Response And Objections To
Defendant’s First Set Of Discovery Requests To Plaintiff, RFPs 16, 28 and 34.

7
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either Plaintiff has also destroyed this evidence after the
initiation of the litigation, or is willfully and improperly withholding it from production in the
matter.
LEGAL STANDARD
Each litigant has an obligation to take reasonable measures to preserve all potentially
relevant documents. That obligation arises even pre-suit, if “the party ‘should have known that
the evidence may be relevant to future litigation.’” MASTR Adjustable Rate Mortgages Trust
2006–0A2 v. UBS Real Estate Secs., Inc., 295 F.R.D. 77, 82 (S.D.N.Y.2013) (quoting Kronisch
v. United States, 150 F.3d 112, 126 (2d Cir.1998)); accord University of Montreal Pension Plan
v. Bank of America Secs., LLC, 685 F.Supp.2d 456, 465–66 (S.D.N.Y.2010) abrogated on other
grounds, Chin v. Port Auth. of N.Y. & New Jersey, 685 F.3d 135, 162 (2d Cir. 2012).
“Spoliation is ‘the destruction of evidence, or the failure to preserve property for
another's use as evidence in pending or reasonably foreseeable litigation.’” MASTR Adjustable
Rate Mortgages Trust, 295 F.R.D. at 82 (quoting Byrnie v. Town of Cromwell Board of Educ.,
243 F.3d 93, 107 (2d Cir.2001)). A party seeking sanctions based on the destruction of evidence
must demonstrate:
(1) that the party having control over the evidence had an obligation to preserve it
at the time it was destroyed; (2) that the records were destroyed with a culpable
8
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state of mind; and (3) that the destroyed evidence was relevant to the party's claim
or defense such that a reasonable trier of fact could find that it would support that
claim or defense.
Residential Funding Corp. v. Degeorge Fin. Corp., 306 F.3d 99, 107 (2d Cir.2002)3 (quotations
omitted). The Second Circuit has held that the requisite “culpable state of mind” may encompass
simple negligence as gross negligence and most certainly covers deliberate misconduct. The
degree of culpability affects the choice of remedies. See Sekisui American Corp. v. Hart, 945
F.Supp.2d 494, 503–04 (S.D.N.Y. 2013); MASTR Adjustable Rate Mortgages Trust, 295 F.R.D.
at 84; Orbit One Communications, Inc. v. Numerex Corp., 271 F. R.D.2d 429, 438 (S.D.N.Y.
2010).
The moving party has the burden to demonstrate both that the destroyed materials meet
the relevance standard of Rule 26(b)(1), and that such evidence would have been favorable to the
discovering party. See MASTR Adjustable Rate Mortgages Trust, 295 F.R.D. at 85–86 (citing
cases). The burden is “not onerous,” id. at 86, since it is difficult to prove what is contained in
documents that have been destroyed. To require a detailed showing in such circumstances poses
the danger that “the spoliator [may] profit from its” own misconduct. Id. (quoting Orbit One,
271 F.R.D. at 440). If the destruction of evidence was done in bad faith (i.e., willfully or
intentionally), that alone justifies a finding that the material that was lost was relevant to claims
or defenses in the case. Residential Funding, 306 F.3d at 109.
If the moving party meets the burden to demonstrate destruction of relevant evidence, the
court has broad discretion in choosing appropriate sanctions to remedy the injury to the
3

Residential Funding has been superseded by statute with respect Electronically Stored Information
(“ESI”) in the 2015 amendments to 37(e) of the Federal Rules of Civil Procedure, which now require willful or
purposeful destruction of ESI, as opposed to negligence or gross negligence, to impose terminating sanctions or
adverse inference instructions. Because this matter concerns the destruction of a physical journal, not ESI that might
be recoverable or available through other sources, Rule 37(e) is instructive but not controlling. Regardless, because
the destruction at issue was willful and intentional (not merely negligent or grossly negligent), Residential Funding
and its progeny remain good law respecting the willful destruction of evidence.

9

Case 1:15-cv-07433-RWS Document 509 Filed 12/09/16 Page 11 of 18

discovering party. See, Fujitsu Ltd. v. Federal Express Corp., 247 F.3d 423, 436 (2d Cir.2001);
Zebulake v. UBS Warburg LLC, 229 F.R.D. 422, 430 (S.D.N.Y.2004). The goal of the remedy is
to “(1) deter the parties from engaging in spoliation; (2) place the risk of an erroneous judgment
on the party who wrongfully created the risk; and (3) restore ‘the prejudiced party to the same
position [she] would have been in absent the wrongful destruction of evidence by the opposing
party.’” University of Montreal Pension Plan, 685 F.Supp.2d at 469 (quoting West v. Goodyear
Tire & Rubber Co., 167 F.3d 776, 779 (2d Cir.1999)); accord Chen, 685 F.3d at 162 (quoting
Byrnie, 243 F.3d at 107).
The court should determine the remedy “based on the relative fault of the party against
whom sanctions are sought and the prejudice suffered by the party seeking sanctions.” Treppel,
249 F.R.D. at 123–24 (quoting Klezmer v. Buynak, 227 F.R.D. 43, 51 (E.D.N.Y.2005)). The
available remedies, from “least harsh to most harsh,” start with ordering more discovery, and
range to cost-shifting, to adverse-inference instructions, to preclusion and, finally, to entry of a
default or dismissal (“terminating remedies”). University of Montreal Pension Plan, 685
F.Supp.2d at 469 (citing cases). Terminating remedies are justified “in only the most egregious
cases” for example, when “a party has engaged in perjury, tampering with evidence, or
intentionally destroyed evidence by burning, shredding, or wiping out computer hard drives.”
Id. at 469–70 & n.48.
ARGUMENT
I.

PLAINTIFF ADMITTED EACH ELEMENT OF INTENTIONAL SPOLIATION
Plaintiff admitted at her depositions to each factor required for a finding of spoliation.

10
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satisfies the definition of destruction with a culpable state of mind. “Where a
party seeks to demonstrate intent, that intent need not be directed at spoliation of evidence to the
other party's detriment. Rather, any intentional destruction suffices.” Hawley v. Mphasis Corp.,
302 F.R.D. 37, 47 (S.D.N.Y. 2014); Byrnie, 243 F.3d at 107–09 (noting that “intentional
destruction of documents in the face of a duty to retain those documents is adequate” to show a
“culpable state of mind”); Congregation Rabbinical Coll. of Tartikov, Inc. v. Vill. of Pomona,
138 F. Supp. 3d 352, 388 (S.D.N.Y. 2015).
The relevance of the documents to the pending litigation need not be proven in this case,
but nevertheless has been admitted by Plaintiff. “When evidence is destroyed in bad faith (i.e.,
intentionally or willfully), that fact alone is sufficient to demonstrate relevance.” Zubulake v.
UBS Warburg LLC, 220 F.R.D. 212, 220 (S.D.N.Y. 2003); Byrnie, 243 F.3d at 109; compare
Fed R. Civ. P. 37(e)(2) (permitting adverse inference or dismissal of claims for intentional for
destruction of ESI, noting that “Subdivision (e)(2) does not include a requirement that the court
find prejudice to the party deprived of the information. This is because the finding of intent
required by the subdivision can support not only an inference that the lost information was

11
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unfavorable to the party that intentionally destroyed it, but also an inference that the opposing
party was prejudiced by the loss of information that would have favored its position. Subdivision
(e)(2) does not require any further finding of prejudice.).
is the definition of intentional and willful destruction with the intent to deprive
its use in known pending litigation.
Plaintiff’s testimony only solidifies that the presumption of relevance is proper. The
alleged defamatory statement that is central to this case is important in this context. The alleged
defamatory press release states:
Each time the story is re told it changes with new salacious details about public
figures and world leaders and now it is alleged by Ms Roberts that Alan
Derschowitz [sic] is involved in having sexual relations with her, which he denies.
Ms Roberts claims are obvious lies and should be treated as such and not publicised as
news, as they are defamatory.
By Plaintiff’s own admission,

12
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There is no way to recreate
It clearly
contained relevant information – information that would support a claim or defense in this
matter. Of course, we will never know because, in Plaintiff’s own words,
It was purposefully and willfully destroyed.
II.

SEVERE SANCTIONS ARE APPROPRIATE
When deciding appropriate sanctions for this purposeful destruction, one must bear in

mind the three goals of sanctions for spoliation: (1) deterring the parties from engaging in
spoliation; (2) placing the risk of an erroneous judgment on the party who wrongfully created the
risk; and (3) restoring the prejudiced party to the same position she would have been in absent
the wrongful destruction of evidence by the opposing party. As is apparent by the recent
amendments to Fed. R. Civ. P. 37(e)(2)(B)&(C), where there has been intentional destruction of
evidence, the proper sanctions for consideration in a jury context are instructing the jury that it
may or must presume the information was unfavorable to the party or b) dismissing the action or
entering a default judgment.
A.

Terminating Sanctions are Appropriate

“A terminating sanction is justified in only the most egregious cases, such as where a
party has engaged in perjury, tampering with evidence, or intentionally destroying evidence by
burning, shredding, or wiping out computer hard drives.” Pension Comm. of Univ. of Montreal
Pension Plan v. Banc of Am. Sec., 685 F. Supp. 2d 456, 469–70 (S.D.N.Y. 2010), abrogated on
other grounds by Chin v. Port Auth. of N.Y. & New Jersey, 685 F.3d 135 (2d Cir. 2012).
In 2013, knowing that her goal was to join the CVRA action by telling a story of
allegedly being forced to be a “sex slave” at the age of 15, trafficked to “numerous prominent
American politicians, powerful business executives, foreign presidents, a well-known Prime
13
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Minister, and other world leaders,” she
This type of intentional destruction of key evidence is
precisely the type of conduct that warrants the terminating sanction of dismissal of Plaintiff’s
claims. McMunn v. Memorial Sloan–Kettering Cancer Ctr., 191 F.Supp.2d 440, 446–62
(S.D.N.Y.2002) (dismissing plaintiff's claims for intentionally and in bad faith lying during
depositions, destroying potentially critical evidence which could have harmed her case,
repeatedly lying and misleading defendant to prevent the deposition of key witnesses, editing
certain tapes before turning them over to defendant so that they would provide stronger evidence
in plaintiff's favor, and engaging in a sham transaction to unfairly bolster her claim); Miller v.
Time–Warner Commc'ns, No. 97 Civ. 7286, 1999 WL 739528, at *2–*4 (S.D.N.Y. Sept. 22,
1999) (granting dismissal where plaintiff deliberately erased a harmful handwritten notation and
committed perjury in pre-trial proceedings); Regulatory Fundamentals Grp. LLC v. Governance
Risk Mgmt. Compliance, LLC, No. 13 CIV. 2493 KBF, 2014 WL 3844796, at *16 (S.D.N.Y.
Aug. 5, 2014) (ordering dismissal of suit and consideration of attorneys’ fees and cost of entire
suit for intentional spoliation finding any lesser sanction “would fail to account for the prejudice
or to sufficiently penalize [Plaintiff] or deter others from engaging in such misconduct”);
Gutman v. Klein, No. 03CV1570(BMC)(RML), 2008 WL 4682208, at *12 (E.D.N.Y. Oct. 15,
2008), report and recommendation adopted, No. 03 CIV. 1570 (BMC), 2008 WL 5084182
(E.D.N.Y. Dec. 2, 2008), aff'd, 515 F. App'x 8 (2d Cir. 2013) (granting default judgment for
permanent deletion of files and noting “lesser sanctions such as adverse inferences are ill-suited
to a case like this, where the spoliator has, in bad faith, irretrievably deleted computer files that
likely contained important discovery information”).

14
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B.

Ms. Maxwell is entitled to an Adverse Inference Instruction

At a minimum, the purposeful destruction
require the
imposition of an adverse inference instruction. An adverse inference instruction can take many
forms, again ranging in degrees of harshness. “The harshness of the instruction should be
determined based on the nature of the spoliating party’s conduct—the more egregious the
conduct, the more harsh the instruction.” Pension Comm. of Univ. of Montreal Pension Plan, 685
F. Supp. 2d at 70.
“When a spoliating party has acted willfully or in bad faith, a jury can be instructed that
certain facts are deemed admitted and must be accepted as true. At the next level, when a
spoliating party has acted willfully or recklessly, a court may impose a mandatory presumption.”
Id. (collecting cases). Here, there is no question that Plaintiff’s conduct was willful
is the definition of willful conduct. In light of the admitted relevance of
the information contained in (or not contained in) the journal, the only way to place the risk of an
erroneous judgment on the Plaintiff who wrongfully created the risk by

,

and restoring Ms. Maxwell to the same position she would have been in absent the wrongful
destruction of evidence is through mandatory adverse inference instructions. If the case is not
dismissed, the jury should be instructed that Plaintiff purposely
the jury should presume that the information contained

, and that
would have supported Ms.

Maxwell’s contentions and be detrimental to Plaintiff’s claims.
WHEREFORE, Defendant Ghislaine Maxwell request that this Court 1) dismiss
Plaintiff’s claim based on her intentional destruction of evidence, or, in the alternative, 2) tender
to the jury an adverse inference instruction that it should presume the information contained in

15
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the destroyed documents would have supported Ms. Maxwell’s contentions and been detrimental
to Plaintiff’s claims.
Dated: December 9, 2016

Respectfully submitted,

/s/ Laura A. Menninger
Laura A. Menninger (LM-1374)
Jeffrey S. Pagliuca (pro hac vice)
HADDON, MORGAN AND FOREMAN, P.C.
150 East 10th Avenue
Denver, CO 80203
Phone: 303.831.7364
Fax:
303.832.2628
lmenninger@hmflaw.com
Attorneys for Ghislaine Maxwell
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By and through her undersigned counsel, Ms. Giuffre hereby submits her Response in
Opposition to Defendant’s Motion for Sanctions. Defendant’s frivolous motion should be
denied.

Sanctions are, accordingly, obviously not appropriate.
I.

INTRODUCTION

1

Of course, the facts at issue in this case began in January 2015, when Defendant
defamed Ms. Giuffre, leading to this lawsuit, filed in September 2015.

. In any event, it is wholly
unsupported in law, as no duty exists to preserve documents before a cause of action accrues. Of
course, Ms. Giuffre could not predict in 2013 that Defendant would later defame her in 2015.
Therefore, Ms. Giuffre had no duty to preserve anything at that point in time.

2

Defendant is unable to cite even a single case in which any court has imposed a
“sanction” for document destruction entirely unrelated to the case before the court. Seeming to
recognize this problem,

3

Tellingly, Defendant cites no case law – in any jurisdiction – to support the proposition
that

To the contrary, even rulings in the Southern District of New York hold the opposite, but
Defendant failed to cite those rulings. Instead, Defendant’s brief quotes extensively from cases
in which parties destroyed evidence after the cause of action accrued and after the parties had
notice of a duty to preserve. Those are inapposite.
Because this is a losing argument for the Defendant, unsupported by law or logic,
Defendant’s brief turns to fiction and fancy, making inflammatory claims against Ms. Giuffre
and her attorneys that have absolutely no basis in fact. For example,

Tellingly absent from Defendant’s brief are any
“reasons” or supporting facts for that allegation.

4

II.

LEGAL ARGUMENT
A.

Defendant’s Motion Should Be Denied Because it is Untimely and Defendant
is Merely Trying to Deflect from Her Own Discovery Misconduct

The first reason the Court should deny this motion is that it is simply and obviously
untimely. Defendant complained to this Court at least as early as May 2016,

Yet while these issues were before the Court by (at least) May, Defendant waited an
additional seven months to file this motion that she claims should result in the complete
dismissal of this action. Such delay is unreasonable. The Second Circuit has held that “a motion
for Rule 37 sanctions should be promptly made thereby allowing the judge to rule on the matter
when it is still fresh in his mind.” Mercy v. County of Suffolk, 748 F.2d 52, 56 (2d Cir.1984).
Defendant gives no reason why she did not present this issue to the Court last May, and she cites
no new information in her brief that developed during that time.

5

The key fact is that Defendant fails to offer any explanation whatsoever for her delay in
bringing this motion. Therefore, this Court should reject Defendant’s motion as untimely. See
Gutman v. Klein, 2010 WL 4916722, at *8 (E.D.N.Y. Nov. 24, 2010) (denying sanctions motion,
in part, as untimely).

“Spoliation is the destruction or
significant alteration of evidence, or the failure to preserve property for another's use as evidence
in pending or reasonably foreseeable litigation.” Kraus v. General Motors Corp., 2007 WL
3146911, at *1 (S.D.N.Y. Oct. 24, 2007) (denying sanctions).

6

7

C.

There Was No Willful Destruction of Evidence

“A party must have acted in bad faith – intentionally or willfully – in order to
have a sufficiently culpable state of mind warranting an adverse inference . . . [which] may be
met through ordinary negligence.” See In re Methyl Tertiary Butyl Ether Prods. Liab. Litig., 643
F. Supp. 2d 482, 495-96 (S.D.N.Y. 2009) (denying sanctions) (internal quotations omitted). I

8

D.

Defendant Cannot Show That

Was Favorable to Her

“If the spoliating party has acted only negligently, the moving party can satisfy the final
requirement of the spoliation analysis if it can show that the lost materials were relevant.” In re
Pfizer Inc. Securities Litigation, 288 F.R.D. 297, 315 (S.D.N.Y. 2013) (denying sanctions).3
“[T]he Court of Appeals has held that for the destroyed evidence to be ‘relevant’ it must be
‘more than sufficiently probative to satisfy Rule 401 of the Federal Rules of Evidence.’” Id. A
party may establish relevance by “‘adduc[ing] sufficient evidence from which a reasonable trier
of fact could infer that ‘the destroyed [or unavailable] evidence would have been of the nature
alleged by the party affected by its destruction.’” Id. Put more succinctly, a plaintiff must
present extrinsic evidence that tends to show that the destroyed documents would have been
favorable to her case. See Cedar Petrochemicals, Inc. v. Dongbu Chem. Co., 769 F. Supp. 2d
269, 292 (S.D.N.Y. 2011) (denying sanctions). Indeed, “relevance requires a showing beyond
3

The Pfizer Court applies a negligence standard which is applicable to the documents at issue
here, should this Court find that any duty attaches, which it does not, as explained above.
9

the straightforward assertion that the opposing party has failed to produce requested
information.” Id. at 293 (quoting Orbit One Commc’ns. v. Numerex Corp., 271 F.R.D. 429, 440
(S.D.N.Y. 2010) (denying sanctions)).

The evidence does not end there.

10

11

12

E.

No Alleged Spoliation in the Context of an Unrelated Claim Attaches to a
Future Defamation Claim

See, e.g., In re Pfizer Inc. Securities Litigation, 288 F.R.D. at 316 (holding no breach in duty to
preserve where documents allegedly relevant to a previous litigation were not retained). In
Pfizer, this Court explained:
I conclude that Pfizer's duty to preserve in this case arose in 2004, not in 2001.
The 2001 lawsuit was a patent action related to the identification of the enzyme
that led to the development of Celebrex and Bextra. As such, it raised different
factual issues from the instant action and would not have given Pfizer reasonable
notice of the foreseeability of this securities fraud litigation.
Id. at 316.

Cf. Kraus v. Gen. Motors Corp., 03 Civ. 4467
(CM), 2007 WL 3146911, at *2 (S.D.N.Y. Oct. 24, 2007) (McMahon, D.J.) (defendant was
under no duty to preserve a car as evidence in products liability suit before complaint was filed
13

because it had not been previously notified of any injury that might reasonably lead to litigation
and no litigation had been threatened); Brigham Young Univ. v. Pfizer, Inc., 282 F.R.D. 566, 572
(D. Utah 2012) (rejecting argument that Pfizer’s duty to preserve extended back to earlier,
unrelated litigations).
The Pfizer court further explained: “In addition, the duty to preserve only extends to
documents relevant to the claim of which the party has notice.” In re Pfizer Inc. Securities
Litigation, 288 F.R.D. at 317 (emphasis added).

14

15

To simply
describe the argument is to show how far-fetched Defendant’s position has become. The Court
should deny this frivolous motion and prepare to try this case on March 13, 2017.
III.

CONCLUSION
The Defendant’s motion for sanctions due to Ms. Giuffre’s destruction of materials for

entirely benign reasons, long before this litigation ever arose, should be denied in its entirely.
5
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Dated: December 16, 2016
Respectfully Submitted,
BOIES, SCHILLER & FLEXNER LLP
By: /s/ Meredith Schultz
Sigrid S. McCawley (Pro Hac Vice)
Boies Schiller & Flexner LLP
401 E. Las Olas Blvd., Suite 1200
Ft. Lauderdale, FL 33301
(954) 356-0011
David Boies
Boies Schiller & Flexner LLP
333 Main Street
Armonk, NY 10504
Bradley J. Edwards (Pro Hac Vice)
FARMER, JAFFE, WEISSING,
EDWARDS, FISTOS & LEHRMAN, P.L.
425 North Andrews Avenue, Suite 2
Fort Lauderdale, Florida 33301
(954) 524-2820
Paul G. Cassell (Pro Hac Vice)
S.J. Quinney College of Law
University of Utah
383 University St.
Salt Lake City, UT 84112
(801) 585-52026
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This daytime business address is provided for identification and correspondence purposes only
and is not intended to imply institutional endorsement by the University of Utah for this private
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17

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 16th day of December, 2016, I electronically filed the
foregoing document with the Clerk of Court by using the CM/ECF system. I also certify that the
foregoing document is being served to all parties of record via transmission of the Electronic
Court Filing System generated by CM/ECF.
Laura A. Menninger, Esq.
Jeffrey Pagliuca, Esq.
HADDON, MORGAN & FOREMAN, P.C.
150 East 10th Avenue
Denver, Colorado 80203
Tel: (303) 831-7364
Fax: (303) 832-2628
Email: lmenninger@hmflaw.com
jpagliuca@hmflaw.com

/s/ Meredith L. Schultz
Meredith L. Schultz

18
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v.
GHISLAINE MAXWELL,
Defendant.

.............................................
..

VIRGINIA L. GIUFFRE,

15-cv-07433-RWS

--------------------------------------------------X

DEFENDANT’S REPLY IN SUPPORT OF MOTION FOR SANCTIONS
BASED ON PLAINTIFF’S INTENTIONAL DESTRUCTION OF EVIDENCE

Laura A. Menninger
Jeffrey S. Pagliuca
HADDON, MORGAN, AND FOREMAN, P.C.
150 East 10th Avenue
Denver, CO 80203
303.831.7364

Defendant Ghislaine Maxwell (“Ms. Maxwell”) files this Reply in Support of
Defendant’s Motion for Sanctions Based on Plaintiff’s Intentional Destruction of Evidence and
states as follows:
INTRODUCTION
All of Plaintiff’s hyperbole and indignation cannot change the simple fact that Plaintiff
willfully and intentionally

She then either lost a destroyed

after the

commencement of this litigation. The intentional destruction of this evidence, regardless of the
motive, requires the imposition of sanctions.
I.

PLAINTIFF’S DUTY TO PRESERVE
ATTACHED IN 2011
WHEN SHE FORMED AN INTENT TO JOIN THE CVRA LITIGATION
Plaintiff concedes she willfully and deliberately destroyed

while she

prepared to join the CVRA litigation and while she was represented by current counsel for that
express purpose. Plaintiff also admits that the contents

contained the very

allegations she intended to (and did) advance in the CVRA litigation, i.e.,
The journal thus
was relevant to the CVRA litigation as a purported memorialization of, or contradiction to, the
.1 (Of

factional assertions contained in

1

Plaintiff now takes the stance that

1

course, Plaintiff’s Joinder Motion was followed three days later by the denial of Ms. Maxwell’s
press agent that forms the basis of this defamation action.). While the present defamation action
,2 the preservation duty nevertheless

may not have accrued at the time she destroyed

existed from the time she knew she intended to join or participate as a witness in the CVRA
action and forms the basis for this spoliation motion.
Plaintiff makes three inaccurate claims concerning the duty to preserve based on the
CVRA litigation. First, she claims that because she was not permitted to join the CVRA action,
her preservation duty was mooted. That is incorrect. While not a party, Plaintiff still anticipated
being called as witness in that action, and the Court specifically ruled that she could be a “fact
witness[] available to offer relevant, admissible and non-cumulative testimony.” See Jane Doe 1
& 2 v. United States, Case No. 08-CV-80736-KAM (S.D. Fla.), ECF No. 324, p. 7-8. After the
ruling, Plaintiff’s attorney Bradley Edwards issued a public statement contending that Plaintiff
“could still participate in the case later and that the sex abuse allegations may surface again as
evidence . . . ‘we look forward to those later stages.’” See Talk Left, The Politics of Crime, “Fl.
Judge Strikes Allegations Against Dershowitz and Prince Andrew” (April 8, 2015) (available at

. See, eg. Svege v. Mercedes-Benz Credit Corp., 329 F.Supp. 2d. 285, 287 (D.Conn
2004), “party’s pleadings are admissible as admissions, either judicial or evidentiary, as to the facts alleged in the
pleading.”
2

In actuality, it appears that the very purpose of Plaintiff’s inclusion in the CVRA action of explicitly
detailed allegations of sexual interaction with high profile individuals including Ms. Maxwell, Prince Andrew and
Alan Dershowitz was a calculated decision designed to elicit public denials by such individuals so that she could
lodge defamation claims against them. Indeed, just three weeks earlier, an accuser of Bill Cosby filed for defamation
based his then recent denials of a 2005 sexual assault. See CBS News, “Bill Cosby Hit with a Defamation Lawsuit,”
(Dec. 10, 2014) (available at http://www.cbsnews.com/news/bill-cosby-hit-with-a-defamation-lawsuit/. Although
Ms. Maxwell had issued a denial of Plaintiff’s similar claims in 2011, Plaintiff never sued based on that denial.
Making public accusations again in 2015, this time against high profile individuals in the context of litigation, in
order to incite these individuals to make non-litigation denials to create claims for defamation against them renders
this defamation action a foreseeable and anticipated consequence. If Plaintiff’s status as a “victim” was not
contested as she claims, there was no other legitimate purpose for including such explicit details in the publicly filed
joinder motion.

2

http://www.talkleft.com/story/2015/4/8/41018/19103/courtdecisions/FL-Judge-StrikesAllegations-Against-Dershowitz-and-Prince-Andrew-.).
The preservation duty was not mooted simply because Plaintiff was not permitted to
become a party to the CVRA litigation. Because Plaintiff and her attorneys Mr. Edwards (who
also represents Jane Doe 1 & 2), and Mr. Cassell anticipated Plaintiff becoming a party to or at
least a witness in that litigation, she possessed a duty to preserve all documentary evidence
reflecting her anticipated testimony regarding “sex abuse allegations” such as

. See

Alter v. Rocky Point Sch. Dist., No. 13-1100 JS AKT, 2014 WL 4966119, at *9 (E.D.N.Y. Sept.
30, 2014) (duty to preserve based on knowledge of being a potential witness); see also In re
Napster, Inc. Copyright Litig., 462 F. Supp. 2d 1060, 1070-71 (N.D. Cal. 2006) (investor should
have remained on notice that litigation was probable even though previous litigation was
dismissed).
Second, Plaintiff incorrectly claims that her preservation duty was directed solely to the
federal government. In a third related argument, she claims that because her duty to preserve
related to prior or different litigation, it does extend to this later litigation. Both of these
arguments lack merit. Any event that puts an individual on notice that future litigation is
reasonably foreseeable, particularly if that event is other litigation or investigations, triggers the
preservation obligation. M & T Mortg. Corp. v. Miller, 2007 WL 2403565 (E.D.N.Y. Aug. 17,
2007) (preservation obligation existed as to later litigation with different party as soon as
company was on notice of first litigation based on strikingly similar factual allegations); Stinson
v. City of N.Y., No. 10 CIV. 4228 (RWS), 2016 WL 54684, at *4 (S.D.N.Y. Jan. 5, 2016)
(complaint in prior litigation triggered duty to preserve which extended to later litigation with
different party); see also In re Napster, Inc. Copyright Litig., 462 F. Supp. 2d 1060, 1070-71

3

(N.D. Cal. 2006) (investor should have remained on notice that litigation was probable even
though previous litigation was dismissed). Given that Plaintiff’s allegations in this case
(specifically, that the statements made in the CVRA action were truthful), and that Plaintiff’s
factual allegations are identical as between the CVRA action and this case, the preservation duty
extends to this litigation.
Plaintiff fails in her response to even acknowledge, much less address, the fact that her
counsel was fully aware of the existence of her journals prior to their destruction, and therefore
required to instruct her client as to her preservation obligations and/or to take possession of the
journals to ensure they were not lost or destroyed. Mr. Cassell admitted knowledge of the
existence of

in January 2015, shortly after the publication of an article in Radar

Online concerning the journal. He disseminated a press release regarding “excerpts” from
. In it, he states:

Menninger Decl. Ex. E. Not only was Plaintiff’s counsel apparently “aware” of
according to Mr. Cassell, they

, but
. If

Plaintiff’s counsel knew of the existence of the journal and claimed consistency with the CRVA
allegations, clearly they and Plaintiff knew

was relevant to that action and had an

obligation to ensure preservation.3

3

Having made these public assertions about the significant evidentiary value of these journals it is
inconceivable that Plaintiff’s lawyers did not make and maintain a copy of the evidence. See, e.g., The Pension
Committee of the University of Montreal Pension Plan v. Banc of America Securities, LLC, 685 F.Supp.2d. 456, 461
(S.D.N.Y. 2010) (“[C]ourts have the right to expect that litigants and counsel will take the necessary steps to ensure
that relevant records are preserved…”).

4

Plaintiff and her counsel’s knowledge of her intent to testify about her alleged sexual
abuse in the CVRA action, either as a party or a witness, triggered her duty to preserve any
or other document related to or that would test her consistency or credibility
regarding such stories. According to Plaintiff’s dates of representation, that duty arose

II.

AN INTENTIONAL ACT OF DESTRUCTION PROVES BOTH A CULPABLE
STATE OF MIND AND ESTABLISHES RELEVANCE AND PREJUDICE
Plaintiff’s claim of her

is irrelevant to the claim

for spoliation. By definition, the word intentional means an act was done on purpose or
deliberately undertaken.

. “Where a party seeks to demonstrate intent, that intent need not be
directed at spoliation of evidence to the other party's detriment. Rather, any intentional
destruction suffices.” Hawley v. Mphasis Corp., 302 F.R.D. 37, 47 (S.D.N.Y. 2014) (emphasis
supplied); Byrnie, 243 F.3d at 107–09 (noting that “intentional destruction of documents in the
face of a duty to retain those documents is adequate” to show a “culpable state of mind”);
Congregation Rabbinical Coll. of Tartikov, Inc. v. Vill. of Pomona, 138 F. Supp. 3d 352, 388
(S.D.N.Y. 2015); see also Pension Comm. of Univ. of Montreal Pension Plan v. Banc of Am.
Sec., 685 F. Supp. 2d 456, 469–70 (S.D.N.Y. 2010) abrogated on other grounds by Chin v. Port
Auth. of N.Y. & New Jersey, 685 F.3d 135 (2d Cir. 2012) (“A terminating sanction is justified in
only the most egregious cases, such as where a party has engaged in perjury, tampering with
evidence, or intentionally destroying evidence by burning, shredding, or wiping out computer
hard drives.”) (emphasis supplied). The motivation for the action is irrelevant. The purposeful
nature and manner of the destruction is all that matters.
5

Because the act of destruction

– was intentional, Ms. Maxwell is not required

to meet the relevance requirement of the spoliation test. Zubulake v. UBS Warburg LLC, 220
F.R.D. 212, 220 (S.D.N.Y. 2003) (“When evidence is destroyed in bad faith (i.e., intentionally or
willfully), that fact alone is sufficient to demonstrate relevance.”). Moreover, as pointed out in
the moving papers, where intentionality of the destruction exists, there is a presumption that the
evidence is both relevant and would have been favorable to the moving party’s position.
When evidence is destroyed willfully or through gross negligence, prejudice to
the innocent party may be presumed because that party is ‘deprived of what [the
court] can assume would have been evidence relevant to [the innocent party's
claims or defenses]’. That is, prejudice is presumed precisely because relevant
evidence, i.e., evidence presumed to be unfavorable to the spoliating party, has
been intentionally destroyed and is no longer available to the innocent party
Sekisui Am. Corp. v. Hart, 945 F. Supp. 2d 494, 504–05 (S.D.N.Y. 2013) (internal citations
omitted); see also Fed. R. C. P. 37(e)(2) Committee notes (“This is because the finding of intent
required by the subdivision can support not only an inference that the lost information was
unfavorable to the party that intentionally destroyed it, but also an inference that the opposing
party was prejudiced by the loss of information that would have favored its position.). Put
another way, where evidence is destroyed through an intentional act, the Court must presume
that the evidence was favorable to the moving party precisely because the moving party has no
way to prove the favorability of the evidence because of the very act of intentional destruction.
Finally, Plaintiff’s own argument proves the point that the evidence likely would have
been favorable to Ms. Maxwell.

6

.4

. Indeed, there is every reason to believe that the journal contained the
information that Plaintiff reported to

.
III.

PLAINTIFF’S “BEST EVIDENCE” ARGUMENT IS UNAVAILING
is the “best evidence” and that the

Plaintiff argues that
now-missing

would merely be “duplicative.” This argument is belied by Plaintiff’s own

sworn testimony.

4

5

6

Plaintiff’s 2011 report to Churcher, contrary to the CVRA motion, was that she never had sexual
interactions with Prince Andrew. “While Ms. Roberts said there was never any sexual relationship between the
Prince and herself, she claims that as a 17-year-old she met the Prince on three occasions - at one of which she was
told to sit on his knee while he touched another woman's breast.” The Daily Telegraph, Sharon Churcher and
Chelsea White “The Prince, a paedophile and the sex slave teen” (February 28, 2011) (available at
http://www.dailytelegraph.com.au/the-prince-a-paedophile-and-the-sex-slave-teen/newsstory/8cdeee961a486febf459eafe00a7f710).

7

Menninger Decl. Ex. F, at 41:5-18 (emphasis supplied). An admittedly incomplete and incorrect
cannot serve as the “best evidence” of anything.
Second, the

in dramatic respects from her CVRA joinder motion.

In the Joinder Motion, Plaintiff alleged she was trafficked “to many other powerful men,
including numerous prominent American politicians, powerful business executives, foreign
presidents, a well-known Prime Minister, and other world leaders.” See Jane Doe 1 & 2 v.
United States, Case No. 08-CV-80736-KAM (S.D.Fla.), ECF No. 279, p. 6.

8

In fact, the

more likely contained the opposite:
. No

one will ever know because she intentionally destroyed that proof, thus militating imposition of
an appropriate sanction.
IV.

PLAINTIFF’S
OF THIS LITIGATION

DISAPPEARED AFTER THE INITIATION

Plaintiff remains purposefully evasive about her

, including how or when it

was destroyed or lost. Undisputed, however, is the fact that on January 16, 2016 when Plaintiff
provided

which was after Plaintiff had initiated this

litigation,

, Plaintiff claimed it was in her possession, and Plaintiff claimed

to know exactly where it was located. At that time, she indisputably was under a duty to
preserve

and that duty was breached. The

contained notes of things

Plaintiff remembered about her past

. Menninger Decl. Ex. G, 194-196. Whether lost or intentionally destroyed, a
spoliation sanction is appropriate based on the admitted relevance and loss of the information
after the inception of this litigation.
V.

PLAINTIFF’S UNTIMELINESS MOTION IS MERITLESS
Plaintiff cites a single case claiming that present motion is untimely. Her sole support, a

case in which a motion for costs under Rule 37 was made after trial and judgment, is irrelevant.
The two potentially relevant deadlines for a motion based on despoiled evidence are those for
Motions in Limine and Proposed Jury Instructions, both of which are February 24, 2016.

9

CONCLUSION
Plaintiff’s intentional destruction of evidence cannot be undone. This highly probative
evidence is

and can never be recovered to show Plaintiff’s contradictions and

the constant changes to her story, which is the very subject of this defamation action. No
sanction short of dismissal or, at a minimum, an adverse inference can put Ms. Maxwell even
close to a level playing field.
WHEREFORE, Defendant Ghislaine Maxwell request that this Court: 1) grant
Defendant’s Motion for Sanctions and dismiss Plaintiff’s defamation claim, or, alternatively,
2) provide to the jury at trial an adverse inference instruction that it should presume that the
information contained in the

would have supported Ms. Maxwell’s contentions and been

detrimental to Plaintiff’s claims.
Dated: December 20, 2016

Respectfully submitted,

/s/ Laura A. Menninger
Laura A. Menninger (LM-1374)
Jeffrey S. Pagliuca (pro hac vice)
HADDON, MORGAN AND FOREMAN, P.C.
150 East 10th Avenue
Denver, CO 80203
Phone: 303.831.7364
Fax:
303.832.2628
lmenninger@hmflaw.com
Attorneys for Ghislaine Maxwell
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Meredith Schultz
BOIES, SCHILLER & FLEXNER, LLP
401 East Las Olas Boulevard, Ste. 1200
Ft. Lauderdale, FL 33301
smccawley@bsfllp.com
mschultz@bsfllp.com
Bradley J. Edwards
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brad@pathtojustice.com

Paul G. Cassell
383 S. University Street
Salt Lake City, UT 84112
cassellp@law.utah.edu

J. Stanley Pottinger
49 Twin Lakes Rd.
South Salem, NY 10590
StanPottinger@aol.com

/s/ Nicole Simmons
Nicole Simmons
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CONCLUSION
As the proponent of the testimony the Plaintiff bears the burden of establishing an
appropriate evidentiary basis for each and every opinion it intends to offer. The opinions violate
numerous rules of evidence and fundamental rights.
Ms. Maxwell requests a pre-trial hearing on this issue and that the Court issues a ruling
that the opinions expressed in Exhibit A are inadmissible at trial for the above stated reasons.
Dated: January 5, 2017
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CONCLUSION
As the proponent of the testimony the Plaintiff bears the burden of establishing an
appropriate evidentiary basis for each and every opinion it intends to offer. The opinions violate
numerous rules of evidence and must be excluded.
Ms. Maxwell requests a pre-trial hearing on this issue and that the Court issues a ruling
that the opinions expressed in Exhibit A are inadmissible at trial for the above stated reasons.
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Pursuant to FRE 401, 403, and 702, as well as Fed. R. Civ. P. 37(c)(l) and other
related rules, plaintiff Ms. Giuffre respectfully submits this motion in limine and
incorporated memorandum of law to bar opinions offered by Defendant’s experts, Gregory
B. Taylor (and Kyle D. Jacobson – hereinafter referred to simply as “Taylor”) from
testifying at trial. Taylor is not properly qualified as an expert on some subjects that he plan
to testify about, his testimony is not well-founded on reliable principles, will not be helpful
to the jury, and is prejudicial.
PRELIMINARY STATEMENT
Taylor is a certified public accountant (CPA). And yet, under the guise of providing an
accounting-related expert opinion, Taylor opines on such subjects as

His expert opinions should be
precluded under this Court’s “gatekeeping” function to carefully scrutinize proposed expert
testimony for relevancy, reliability, and helpfulness to the jury. See Fed. R. Evid. 702;
Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579, 589 (1993). “[W]hen an expert
opinion is based on data, a methodology, or studies that are simply inadequate to support the
conclusions reached, Daubert and Rule 702 mandate the exclusion of that unreliable opinion
testimony.” Amorgianos v. Nat’l R.R. Passenger Corp., 303 F.3d 256, 266 (2d Cir. 2002). In
addition, the ordinary rules of evidence remain in play with expert witnesses. “Expert evidence
can be both powerful and quite misleading because of the difficulty in evaluating it. Because of

1

this risk, the judge in weighing possible prejudice against probative force under Rule 403 . . .
exercises more control over experts than over lay witnesses.” Malletier v. Dooney & Bourke,

Inc., 525 F. Supp. 2d 558, 566 (S.D.N.Y. 2007).
It is also important to note that “[o]ne of the fundamental requirements of Rule 702 is that
the proposed [expert] testimony ‘assist the trier of fact to understand the evidence or to determine
a fact in issue.’” In re Rezulin Products Liab. Litig., 309 F. Supp. 2d 531, 540 (S.D.N.Y. 2004)
(quoting Fed. R. Evid. 702); accord Lippe v. Bairnco Corp., 288 B.R. 678, 685 (S.D.N.Y.
2003), aff’d, 99 Fed.Appx. 274, 275, 2004 WL 1109846, at *1 (2d Cir. May 17, 2004); see also

In re Initial Pub. Offering Sec. Litig., 174 F. Supp. 2d 61, 68 (S.D.N.Y. 2001) (“As Rule 702’s
plain language shows, the opinion of an expert witness is only admissible if it (1) assists the trier
of fact in (2) understanding the evidence or determining a disputed fact.”) (emphasis in original).
In deciding whether expert testimony will be helpful to the fact-finder, the Court must determine
whether the testimony “usurp[s] either the role of the trial judge in instructing the jury as to the
applicable law or the role of the jury in applying that law to the facts before it.” United States v.

Lumpkin, 192 F.3d 280, 289 (2d Cir.1999) (quoting United States v. Duncan, 42 F.3d 97, 101
(2d Cir.1994)) (internal quotation marks omitted); accord United States v. Bilzerian, 926 F.2d
1285, 1294 (2d Cir.), cert. denied, 502 U.S. 813 (1991); see also Highland Capital Mgmt., L.P.

v. Schneider, 379 F. Supp. 2d 461, 468 (S.D.N.Y. 2005).
ARGUMENT
I.

TAYLOR SHOULD NOT BE ALLOWED TO OFFER ANY OPINIONS
REGARDING MS. GIUFFRE’S
Taylor is a

who claims general familiarity with

Remarkably, however, his expert report contains unfounded opinions on
2

Most prominently, at page 1 of his report, Taylor presents

See McCawley Dec. Exhibit 1,

a

Expert Report of Gregory B. Taylor at 1. In that summary, Taylor writes that Ms. Giuffre has

Id. Later in his report, Taylor
goes on to write that

Id. at 14. Taylor also says that
Id.
Taylor’s opinions on
should not be permitted. As the Court is aware, the issue of

in a

defamation case is a matter left to the jury. As the Bouveng Court recently explained, “The unique
nature of [defamation] cases is well established. ‘In actions for other torts there is generally ...
some standard by which the reasonableness of an award of damages may be tested, but it is
seldom so in actions for libel and slander where the elements of wounded sensibilities and the loss
of public esteem play a part.’” Bouveng v. NYG Capital LLC, 175 F. Supp. 3d 280, 335
(S.D.N.Y. 2016) (quoting Yammine v. DeVita, 43 A.D.3d 520, 521, 840 N.Y.S.2d 652 (3d Dept.
2007) (internal quotations omitted)). For these reasons, in a defamation case “the amount of such
damages is peculiarly within the jury’s province, requiring prudence and restraint by a trial court
in the exercise of its discretion over these awards.” Bouveng, 175 F. Supp. 3d at 335; see also

Cantu v. Flanigan, 705 F. Supp. 2d 220, 227 (E.D.N.Y. 2010) (“Due to the uncertainties in

3

calculating [non-economic] damage awards [in defamation cases], New York courts have
consistently held that deference to the jury’s findings is required in considering whether to reduce
a jury’s award.” (citing Calhoun v. Cooper, 206 A.D.2d 497, 497, 614 N.Y.S.2d 762 (2
Dept.1994)). “Jurors are uniquely positioned to assess the evidence presented at trial and assign a
monetary value to the plaintiff’s non-economic damages.” Bouveng, 175 F. Supp. 3d at 335.
Taylor is in no position to assist the jury in determining
His expertise (if any) lies in economic areas; by definition,
fall outside the area in which he is qualified to offer expert opinions.
During his deposition,

See McCawley Decl. at Exhibit 2, Gregory B. Taylor Dec. 2, 2016, Dep. Tr. pp. 22-23.
Further deposition questions confirmed that

4

5

See McCawley Decl. at Exhibit 2, Gregory B. Taylor Dec. 2, 2016, Dep. Tr. pp. 132-34.
In calculating

, the jury will be instructed that they should consider

such things as Ms. Giuffre’s “standing in the community, the nature of the statement made about
[her], the extent to which the statement was circulated, the tendency of the statement to injure a
person such as [her], and all of the other facts and circumstances in the case.” See Cantu, 705 F.
Supp. 2d at 227–28 (listing these factors). In evaluating these factors, the jury will not be
assisted by Taylor’s testimony and he should be precluded from offering any opinions
regarding

II.

TAYLOR SHOULD NOT BE ALLOWED TO OFFER ANY OPINIONS
REGARDING
Taylor should also not be allowed to offer any expert testimony concerning

Of course, as an accountant, Taylor has no expertise in

. That is an area outside of his expertise. Only a properly-trained
offer opinions in that area.
Taylor was questioned about

6

can

See McCawley Decl. at Exhibit 2, Gregory B. Taylor Dec. 2, 2016, Dep. Tr. pp. 178-79.

TAYLOR SHOULD NOT BE ALLOWED TO OFFER ANY OPINIONS
REGARDING

Taylor should also be precluded from offering opinions regarding

See
McCawley Decl. at Exhibit 4, Revised Rule 26 Disclosures dated September 12, 2016.
Accordingly, Mr. Taylor’s opinions on

would,

obviously, not be “helpful” to the jury – the predicate for any admissibility of expert testimony.
Highland Capital Management, L.P. v. Schneider, 379 F. Supp. 2d 461, 468 (S.D. N.Y. 2005).
IV.

TAYLOR SHOULD NOT BE ALLOWED TO OFFER ANY OPINIONS
REGARDING
Quite remarkably, Taylor also purports to offer “expert” opinions on

See McCawley Decl. at Exhibit 2, Gregory B. Taylor Dec.

7

2, 2016, Dep. Tr. pp. 180-81.

Id. at 186-90.
In any event, testimony about

Clearly such testimony should be excluded
under the standard probative value/prejudice balancing under Fed. R. Evid. 403.

V.

TAYLOR SHOULD BE PRECLUDED FROM OFFERING ANY OPINIONS
REGARDING
.
In addition to offering opinions on

Taylor also apparently

intends to offer opinions about
Here again,

. His testimony on such subjects should not be allowed.

8

See McCawley Decl. at Exhibit 1, Expert Report of Gregory B. Taylor at 12, ¶
18
During his deposition,

See McCawley Decl. at Exhibit 2,
Gregory B. Taylor Dec. 2, 2016, Dep. Tr. pp. 14. Later on, however,

Id. at 138-40.

(id. at 142).
In any event,

Id. at 147-48.

would not
be helpful to the jury.
Taylor’s report also purports to offer an expert opinion that

See McCawley Decl. at Exhibit 1, Expert Report of Gregory B. Taylor at
26, ¶ 26. But this opinion is itself

As an accountant, Taylor clearly cannot offer an

expert opinion as to

For all these reasons, Taylor should not permitted to offer any opinions about

VI.

TAYLOR SHOULD BE PRECLUDED FROM OFFERING ANY OPINIONS
REGARDING
.
9

Taylor’s report does not directly mention

anywhere.

See McCawley Decl. at Exhibit 2, Gregory B. Taylor Dec. 2, 2016, Dep. Tr. pp. 210-11.
As is readily apparent,
And properly so, because an accountant is in no position to helpfully advise the jury on

. Taylor should be precluded from
offering any opinions on

.

10

VII. TAYLOR SHOULD BE PRECLUDED FROM OFFERING ANY OPINIONS
REGARDING
In his report, Taylor

See, e.g., McCawley Decl. at Exhibit 1,
Expert Report of Gregory B. Taylor at 12-13, ¶ 20.

Id. at 12 ¶
20. But whether

have anything to do with the damages in this case is not for an

accountant to determine, but rather for the jury. It is clear that “expert testimony is inadmissible
when it addresses ‘lay matters which a jury is capable of understanding and deciding without the
expert’s help.’” Highland Capital Mgmt., L.P. v. Schneider, 379 F. Supp. 2d 461, 468 (S.D.N.Y.
2005) (quoting Andrews v. Metro N. Commuter R.R. Co., 882 F.2d 705, 708 (2d Cir.1989) (citing
cases)).

Throughout his report,

See
McCawley Decl. at Exhibit 1, Expert Report of Gregory B. Taylor at 14, ¶ 24.
Taylor’s discussion of

, however, is simply confused.

11

While an expert “may opine on an issue of fact within the jury’s province,” an expert “may not give
testimony stating ultimate legal conclusions based on those facts.” Highland Capital Mgmt., L.P. v.

Schneider

During his deposition,

See McCawley Decl. at Exhibit 2, Gregory B. Taylor Dec. 2, 2016, Dep. Tr. pp. 132.
Accordingly, Taylor has nothing useful to offer to the jury on

issues. His testimony on

this subject should be precluded.

VIII. ANY REMAINING OPINIONS OFFERED BY TAYLOR WOULD NOT BE
RELEVANT AND HELPFUL.
The previous seven sections of this Daubert motion have explained why seven different
kinds of testimony that Taylor plans to offer should be excluded. If all of this testimony is
excluded, nothing of substance remains in Taylor’s opinion that would be relevant and helpful
to the jury. Accordingly, he should be precluded from testifying at all.
CONCLUSION
For all of the foregoing reasons, Ms. Giuffre respectfully requests that the Court
preclude Court preclude defendant’s propose expert, Gregory B. Taylor (and Kyle D.
Jacobson) from offering expert opinions in this case.
Dated: January 6, 2017

Respectfully Submitted,
BOIES, SCHILLER & FLEXNER LLP
By: /s/ Sigrid McCawley
Sigrid McCawley (Pro Hac Vice)
Boies Schiller & Flexner LLP
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
-------------------------------------------------X

Plaintiff,
v.
GHISLAINE MAXWELL,
Defendant.

...........................................
.....

VIRGINIA L. GIUFFRE,

15-cv-07433-RWS

--------------------------------------------------X
Declaration of Laura A. Menninger in Support of
Defendant’s Motion For Summary Judgment
I, Laura A. Menninger, declare as follows:
1. I am an attorney at law duly licensed in the State of New York and admitted to
practice in the United States District Court for the Southern District of New York. I am a
member of the law firm Haddon, Morgan & Foreman, P.C., counsel of record for Defendant
Ghislaine Maxwell in this action. I respectfully submit this Declaration in support of
Ms. Maxwell’s Motion for Summary Judgment.1
2. Attached as Exhibit A is a true and correct copy of an article by Sharon Churcher
entitled “Prince Andrew and the 17-year-old girl his sex offender flew to Britain to meet him,”
DAILY MAIL, dated March 2, 2011.

1

At trial, defendant intends to produce either the custodian of record relevant to any
disputed document or a certification in compliance with either Fed. R. Evid. P. 803 and/or 902.
See Fed. R. Civ. P. 56(c). Apart from deposition testimony, the majority of non-deposition
documents herein were either produced by plaintiff or obtained with releases signed by plaintiff.

Case 1:15-cv-07433-RWS Document 542 Filed 01/09/17 Page 2 of 7

3. Attached as Exhibit B is a true and correct copy of an article by Sharon Churcher
entitled “Teenage girl recruited by paedophile Jeffrey Epstein reveals how she twice met Bill
Clinton,” DAILY MAIL, dated March 5, 2011.
4. Attached as Exhibit C is a true and correct copy of a statement on behalf of Ms.
Maxwell dated March 9, 2011.
5. Attached as Exhibit D (filed under seal)

6. Attached as Exhibit E is a true and correct copy of an Order Denying Motion to Join
Under Rule 21, Doe v. United States, No. 08-80736-Civ-Marra/Johnson (S.D. Fla. Apr. 7, 2016).
7. Attached as Exhibit F is a true and correct copy of a statement on behalf of Ms.
Maxwell dated January 2, 2015.
8. Attached as Exhibit G (filed under seal)

9. Attached as Exhibit H (filed under seal)

10. Attached as Exhibit I (filed under seal)

2
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11. Attached as Exhibit J (filed under seal)

12. Attached as Exhibit K (filed under seal)

13. Attached as Exhibit L (filed under seal)

14. Attached as Exhibit M (filed under seal)

15. Attached as Exhibit N (filed under seal)

16. Attached as Exhibit O (filed under seal)

17. Attached as Exhibit P (filed under seal)

18. Attached as Exhibit Q (filed under seal)

3
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19. Attached as Exhibit R (filed under seal)

20. Attached as Exhibit S (filed under seal)

21. Attached as Exhibit T (filed under seal)

22. Attached as Exhibit U (filed under seal)

23. Attached as Exhibit V (filed under seal)

24. Attached as Exhibit W (filed under seal)

25. Attached as Exhibit X(filed under seal)

26. Attached as Exhibit Y (filed under seal)

27. Attached as Exhibit Z (filed under seal)

4
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28. Attached as Exhibit AA (filed under seal)

29. Attached as Exhibit BB (filed under seal)

30. Attached as Exhibit CC (filed under seal)

31. Exhibit DD left intentionally blank.
32. Attached as Exhibit EE (filed under seal)

33. Attached as Exhibit FF (filed under seal)

34. Attached as Exhibit GG (filed under seal)

35. Attached as Exhibit HH (filed under seal)

36. Attached as Exhibit II (filed under seal)

5
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37. Attached as Exhibit JJ (filed under seal)

.
38. Attached as Exhibit KK (filed under seal)

39. Attached as Exhibit LL is a true and correct copy of the Victims Refuse Silence, Inc.
Articles of Incorporation dated December 23, 2014, GIUFFRE001064-5.
40. Attached as Exhibit MM (filed under seal)

I declare under penalty of perjury that the foregoing is true and correct.
Executed on January 6, 2017.
s/ Laura A. Menninger
Laura A. Menninger
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CERTIFICATE OF SERVICE
I certify that on January 6, 2017, I electronically served this Declaration of Laura A. Menninger
in Support of Defendant’s Motion for Summary Judgment via ECF on the following:
Sigrid S. McCawley
Meredith Schultz
BOIES, SCHILLER & FLEXNER, LLP
401 East Las Olas Boulevard, Ste. 1200
Ft. Lauderdale, FL 33301
smccawley@bsfllp.com
mschultz@bsfllp.com
Bradley J. Edwards
FARMER, JAFFE, WEISSING, EDWARDS,
FISTOS & LEHRMAN, P.L.
425 North Andrews Ave., Ste. 2
Ft. Lauderdale, FL 33301
brad@pathtojustice.com

Paul G. Cassell
383 S. University Street
Salt Lake City, UT 84112
cassellp@law.utah.edu

J. Stanley Pottinger
49 Twin Lakes Rd.
South Salem, NY 10590
StanPottinger@aol.com

/s/ Nicole Simmons
Nicole Simmons
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LONDON, March 10, 2011 - Ghislaine Maxwell denies the
various allegations about her

that have appeared recently in the media. These allegations
are all entirely
false.

It is unacceptable that letters sent by Ms Maxwell's legal
representatives to certain newspapers pointing out the truth

and asking for
the allegations to be withdrawn have simply been ignored.
In the circumstances, Ms Maxwell is now proceeding to take
legal action against those newspapers.

I understand newspapers need stories to sell copies. It is

well known that certain newspapers live by the adage, " why
let the truth get

in the way of a good story." However, the allegations made
against me are

abhorrent and entirely untrue and I ask that they stop," said
Ghislaine
Maxwell

A number of newspapers have shown a complete lack of
accuracy

in their reporting of this story and a failure to carry out the
most

elementary investigation or any real due diligence. I am now
taking action to
clear my name," she said.
Media

Ross

contact:

Cow
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Tel: +
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Mob: +

44- 7778- 755- 251

Email:
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UNITED STATES DISTRICT COURT

SOUTHERN DISTRICT OF FLORIDA

CASE NO.. 08- CV- 80736- KAM

JANE DOE 1 and JANE DOE 2,

Petitioners,

UNITED STATES OF AMERICA,

Respondent.

ORDER DENYING PETITIONERS' MOTION TO JOIN UNDER RULE 21 AND
MOTION TO AMEND UNDER RULE 15

This cause is before the Court on Jane Doe 3 and Jane Doe 4' s Corrected Motion
Pursuant to Rule 21 for Joinder in Action (" Rule 21 Motion") ( DE 280), and Jane Doe 1 and Jane
Doe 2' s Protective Motion Pursuant to Rule 15 to Amend Their Pleadings to Conform to

Existing Evidence and to Add Jane Doe 3 and Jane Doe 4 as Petitioners (" Rule
311).

15 Motion") ( DE

Both motions are ripe for review. For the following reasons, the Court concludes that they

should be denied.
I. Background

This is an action by two unnamed petitioners, Jane Doe 1 and Jane Doe 2, seeking to
prosecute a claim under the Crime Victims' Rights Act (CVRA), 18 U. S. C. § 3771. ( DE 1).

Generally, they allege that the respondent Government violated their rights under the CVRA by
failing to consult with them before negotiating a non -prosecution agreement with Jeffrey Epstein,
who subjected them to various sexual crimes while they were minors. ( Id.). Petitioners initiated

this action in July 2008. (

Id.).

GIUFFRE002844

Case
1:15-cv-07433-RWS
Document
542-5onFiled
01/09/17
Page2015
3 of 11Page 2 of 10
324 Entered
FLSD
Docket 04607/
Case 9: 03cv-60736SCAM Document

On December 30, 2014, two other unnamed victims, Jane Doe 3 and Jane Doe 4, moved

to join as petitioners in this action pursuant to Federal Rule of Civil Procedure 21. ( DE 280).
Petitioners ( Jane Doe 1 and Jane Doe 2) support the Rule 21 Motion. ( Id. at 11).

Jane Doe 3 and

Jane Doe 4 argue that they " have suffered the same violations of their rights under the [ CVRA]
as the" Petitioners, and they " desire to join in this action to vindicate their rights as well." (
1).

The Government vehemently opposes joinder under Rule 21. (

DE 290).

Id. at

The Government

argues that Rule 15 is the proper procedural device for adding parties to an action, not Rule 21.
at 1).

O] ut of an abundance of caution," Petitioners filed a motion to amend their petition

under Rule 15, conforming the petition to the evidence and adding Jane Doe 3 and Jane Doe 4 as
petitioners. (

DE 311 at 2). The Government opposes the Rule 15 Motion as well. ( DE 314).

Among other things, the Government argues that amending the petition to include Jane Doe 3
and Jane Doe 4 should be denied because of their undue delay in seeking to join the proceedings,
and the undue prejudice that amendment will cause. ( Id.).

After considering the parties' submissions and the proposed amended petition, the Court

finds that justice does not require amendment in this instance and exercises its discretion to deny
the amendment.

II. Discussion

The decision whether to grant leave to amend a complaint is within the sole discretion of

the district court." Laurie v. Ala. Ct. Crim. Apps., 256 F. 3d 1266, 1274 ( 11th Cir. 2001). " The

court should freely give leave when justice so requires."
not require amendment in several instances, "

Fed. R. Civ. P. 15( a)( 2). Justice does

includ[ ing] undue delay, bad faith, dilatory motive

N
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on the part of the movant....

amendment, [

undue prejudice to the opposing parry by virtue of allowance of the

and] futility of amendment."' Laurie, 256 F. 3d at 1274 ( quoting Foman v. Davis,

371 U. S. 178, 182 ( 1962)).

In addition to considering the effect of amendment on the parties, the

court must consider " the importance of the amendment on the proper determination of the merits
of a dispute." 6 Wright & Miller, Fed. Prac. & Fed. P. § 1488, p. 814 ( 3d ed. 2010). Justice does

not require amendment where the addition of parties with duplicative claims will not materially
advance the resolution of the litigation on the merits. See Herring v. Delta Air Lines, Inc., 894
F. 2d 1020, 1024 ( 9th Cir. 1989).

A.

Rule 21 Motion

Jane Doe 3 and Jane Doe 4' s first attempt to join in this proceeding was brought under
Rule 21. ( DE 280). "

If parties seek to add a party under Rule 21, courts generally use the

standard of Rule 15, governing amendments to pleadings, to determine whether to allow the
addition."

12 Wright & Miller, Fed. Prac. &

Fed. P., p. 432 ( 3d ed. 2013);

Peter, 591 F. 3d 724, 729- 30 ( 4th Cir. 2010) ( collecting

see also Galustian v.

cases and noting that Rule 15( a) applies

to amendments seeking to add parties); Frank v. U.S. West, Inc., 3 F. 3d 1357, 1365 ( 10th Cir.
1993) ("

A motion to add a parry is governed by Fed. R. Civ. P. 15( a) ....")
Rule 21, " Misjoinder and Nonjoinder of Parties," provides the court with a tool for

correcting the " misjoinder" of parties that would otherwise result in dismissal. Fed. R. Civ. P.
21.

Insofar as Rule 21 " relates to the addition of parties, it is intended to permit the bringing in

of a person, who through inadvertence, mistake or for some other reason, had not been made a

parry and whose presence as a parry is later found necessary or desirable."

United States v. Com.

Bank of N. Am., 31 F. R.D. 133, 135 ( S. D.N.Y. 1962) ( internal quotation marks omitted).

3
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In their Rule 21 Motion, Jane Doe 3 and Jane Doe 4 do not claim that they were omitted

from this proceeding due to any " inadvertence" or " mistake" by Petitioners; rather, they seek to
join this proceeding as parties that could have been permissively joined in the original petition
under Rule 20 (" Permissive Joinder of Parties").

As courts generally use the standards of Rule

15 to evaluate such circumstances, the Court will consider the joinder issue as presented in the
Rule 15 Motion.

The Court will consider the arguments presented in the Rule 21 Motion as if

they are set forth in the Rule 15 Motion as well. Because the arguments are presented in the Rule
15 Motion (and because the Court is denying the Rule 15 Motion on its merits, as discussed
below), the Rule 21 Motion will be denied.
The Court also concludes that portions of the Rule 21 Motion

filings

and related

should be stricken from the record. Pending for this Court' s consideration is a Motion

for Limited Intervention filed by Alan M. Dershowitz, who seeks to intervene to " strike the
outrageous and impertinent allegations made against him and [ to] request[] a show cause order to

the attorneys that have made them." ( DE 282 at 1).

The Court has considered Mr. Dershowitz' s

arguments, but it finds that his intervention is unnecessary as Federal Rule of Civil Procedure
12( f)empowers the Court " on its own" to " strike from a pleading an insufficient defense or any
redundant, immaterial, impertinent, or scandalous matter." Fed. R. Civ. P. 12( f).

Petitioners' Rule 21 Motion consists of relatively little argumentation regarding why the

Court should permit them to join in this action. they argue that ( 1) they were sexually abused by

The Court notes that, regardless of which motion it considers, the same standard
governs the addition of parties under Rule 21 and Rule 15.

See Goston v. Potter, No. 08- cv- 478

FJS ATB, 2010 WL 4774238, at * 5 ( N.D.N.Y. 2010) ( citing

Bridgeport Music, Inc. v. Universal

Music Grp., Inc., 248 F. R.D. 408, 412 ( S. D. N.Y. 2008)).
M
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Jeffrey Epstein, and ( 2) the Government violated their CVRA rights by concealing the nonprosecution agreement with them. (

DE 280 at 3; see id. at 7- 8).

However, the bulk of the Rule

21 Motion consists of copious factual details that Jane Doe 3 and Jane Doe 4 " would prove" "[ i] f

allowed to join this action." ( Id. at 3, 7).

Specifically, Jane Doe 3 proffers that she could prove

the circumstances under which a non -parry introduced her to Mr. Epstein, and how Mr. Epstein

sexually trafficked her to several high-profile non -parry individuals, " including numerous
prominent American politicians, powerful business executives, foreign presidents, a well- known
Prime Minister, and other world leaders." ( Id. at 3- 6). She names several individuals, and she

offers details about the type of sex acts performed and where they took place.

See id. at 5)?

At this juncture in the proceedings, these lurid details are unnecessary to the
determination of whether Jane Doe 3 and Jane Doe 4 should be permitted to join Petitioners'
claim that the Government violated their rights under the CVRA.

The factual details regarding

with whom and where the Jane Does engaged in sexual activities are immaterial and impertinent

to this central claim ( i.e., that they were known victims of Mr. Epstein and the Government owed
them CVRA duties),

especially considering that these details involve non-parties who are not

related to the respondent Government. These unnecessary details shall be stricken.

The original Rule 21 Motion (DE 279) shall be stricken in its entirety, as it is wholly
superseded by the " corrected" version of the Rule 21 Motion ( DE 280).

From the corrected Rule

21 Motion, the Court shall strike all factual details regarding Jane Doe 3 between the following
sentences: "

The Government then concealed from Jane Doe 43 the existence of its NPA from

z Jane Doe 4' s proffer is limited to sexual acts between Mr. Epstein and herself. ( See DE
280 at 7- 8).
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Jane Doe 43, in violation of her rights under the CVRA" ( id. at 3); and " The Government was

well aware of Jane Doe 43 when it was negotiating the NPA, as it listed her as a victim in the
attachment to the NPA" ( id. at 6).

As none of Jane Doe 4' s factual details relate to non-parties,

the Court finds it unnecessary to strike the portion of the Rule 21 Motion related to her
circumstances. Regarding the Declaration in support of Petitioners' response to Mr.
Dershowitz' s motion to intervene ( DE 291- 1),

the Court shall strike paragraphs 4, 5, 7, 11, 13,

15, 19 through 53, and 59, as they contain impertinent details regarding non-parties. Regarding
the Declaration of Jane Doe 3 in support of the Rule 21 Motion (DE 310- 1),

the Court shall strike

paragraphs 7 through 12, 16, 39, and 49, as they contain impertinent details regarding nonparties. Jane Doe 3 is free to reassert these factual details through proper evidentiary proof,

should Petitioners demonstrate a good faith basis for believing that such details are pertinent to a
matter presented for the Court' s consideration.

As mentioned, Mr. Dershowitz moves to intervene " for the limited purposes of moving to

strike the outrageous and impertinent allegations made against him and requesting a show cause
order to the attorneys that have made them." ( DE 282 at 1).

As the Court has taken it upon itself

to strike the impertinent factual details from the Rule 21 Motion and related filings, the Court

concludes that Mr. Derschowitz' s intervention in this case is unnecessary. Accordingly, his

motion to intervene will be denied as moot. 3 Regarding whether a show cause order should

3 This also moots Mr. Dershowitz' s Motion for Leave to File Supplemental Reply in
Support of Motion for Limited Intervention. ( DE 317).

Denying Mr. Dershowitz' s motion to
intervene also renders moot Petitioners' motion (DE 292) to file a sealed document supporting its

response to Mr. Dershowitz' s motion. It will accordingly be denied as moot, and DE 293 ( the
sealed response) will be stricken from the record.

on

GIUFFRE002849

Case
1:15-cv-07433-RWS
Document
542-5onFiled
01/09/17
Page2015
8 of 11Page 7 of 10
324 Entered
FLSD
Docket 04607/
Case 9: 05cv-60736SCAM Document

issue, the Court finds that its action of striking the lurid details from Petitioners' submissions is
sanction enough. However, the Court cautions that all counsel are subject to Rule 11' s mandate

that all submissions be presented for a proper purpose and factual contentions have evidentiary
support, Fed. R. Civ. P. 11( b)( 1) and ( 3),

and that the Court may, on its own, strike from any

pleading " any redundant, immaterial, impertinent, or scandalous matter,"
B.

Fed. R. Civ. P. 12( f).

Rule 15 Motion

Between their two motions ( the Rule 21 Motion and Rule 15 Motion), Jane Doe 3 and

Jane Doe 4 assert that " they desire to join in this action to vindicate their rights [ under the
CVRA] as well." ( DE 280 at 1).

Although Petitioners already seek the invalidation of Mr.

Epstein' s non -prosecution agreement on behalf of all " other similarly -situated victims" ( DE
at 1; DE 311 at 2, 12, 15, 18- 19),

189

Jane Doe 3 and Jane Doe 4 argue that they should be fellow

travelers in this pursuit, lest they " be forced to file a separate suit raising their claims" resulting
in " duplicative litigation" ( DE 280 at 11).

The Court finds that justice does not require adding

new parties this late in the proceedings who will raise claims that are admittedly " duplicative" of

the claims already presented by Petitioners.
The Does' submissions demonstrate that it is entirely unnecessary for Jane Doe 3 and
Jane Doe 4 to proceed as parties in this action, rather than as fact witnesses available to offer

relevant, admissible, and non -cumulative testimony.

See e. g., DE 280 at 2 ( Jane Doe 3 and

Jane Doe 4 " are in many respects similarly situated to the current victims"),

9 (" The new victims

will establish at trial that the Government violated their CVRA rights in the same way as it
violated the rights of the other victims."),

10 ( Jane Doe 3 and Jane Doe 4 " will simply join in

motions that the current victims were going to file in any event."), 11 ( litigating Jane Doe 3 and

7
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Jane Doe 4' s claims would be " duplicative"); DE 298 at 1 n. I (" As promised ...

Jane Doe No. 3

and Jane Doe No. 4 do not seek to expand the number of pleadings filed in this case. If allowed

to join this action, they would simply support the pleadings already being filed by Jane Doe No. 1
and Jane Doe No. 2."); DE 311 at 5 n. 3 ("[

A] II four victims ( represented by the same legal

counsel) intend to coordinate efforts and avoid duplicative pleadings."), 15 ( Jane Doe 3 and Jane
Doe 4 " challenge the same secret agreement

i.e., the NPA that the Government executed with

Epstein and then concealed from the victims.

This is made clear by the proposed amendment

itself, in which all four victims simply allege the same general facts.")).

As the Does argue at

length in their Rule 15 Motion, Jane Doe 1' s original petition " specifically allege[ s] that the
Government was violating not only her rights but the rights of other similarly -situated victims."
DE 311 at 2).

The Court fails to see why the addition of "other similarly -situated victims" is

now necessary to " vindicate their rights as well." ( DE 280 at 1).
Of course, Jane Doe 3 and Jane Doe 4 can participate in this litigated effort to vindicate

the rights of similarly situated victims

there is no requirement that the evidentiary proof

submitted in this case come only from the named parties. Petitioners point out as much, noting
that, regardless of whether this Court grants the Rule 15 Motion, " they

will call Jane Doe No. 3

as a witness at any trial." ( DE 311 at 17 n.7). The necessary " participation" of Jane Doe 3 and

Jane Doe 4 in this case can be satisfied by offering their properly supported
admissible, and non -cumulative

and relevant,

testimony as needed, whether through testimony at trial

see DE 280 at 9) or affidavits submitted to support the relevancy of discovery requests4 see

The non -parry Jane Does clearly understand how to submit affidavits.

See DEs 291- 1,

310- 1).
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id. at 10). Petitioners do not contend that Jane Doe 3 and Jane Doe 4' s " participation in this

case" can only be achieved by listing them as parties.
As it stands under the original petition, the merits of this case will be decided based on a

determination of whether the Government violated the rights of Jane Doe 1, Jane Doe 2, and all

other similarly situated victims" under the CVRA. Jane Doe 3 and Jane Doe 4 may offer
relevant, admissible, and non -cumulative evidence that advances that determination, but their

participation as listed parties is not necessary in that regard. See Herring, 894 F. 2d at 1024
District court did not abuse its discretion by denying amendment where " addition of more
plaintiffs ...

would not have affected the issues underlying the grant of summary judgment.");

c£

Arthur v. Stern, 2008 WL 2620116, at * 7 ( S. D. Tex. 2008) ( Under Rule 15, " courts have held

that leave to amend to assert a claim already at issue in [ another lawsuit] should not be granted if
the same parties are involved, the same substantive claim is raised, and the same relief is

And, as to Jane Doe 4 at least, adding her as aparty raises unnecessary questions

sought.")'

about whether she is a proper party to this action.6
Petitioners also admit that amending the petition to conform to the evidence

by

including references to the non -prosecution agreement itself is " unnecessary" as the " existing
petition is broad enough to cover the developing evidence in this case." (

DE 311).

The Court

The Court expresses no opinion at this time whether any of the attestations made by
Jane Doe 3 and Jane Doe 4 in support of their motion will be relevant, admissible, and noncumulative.

6 The Government contends that Jane Doe 4 is not a true " victim" in this case because
she was not known at the time the Government negotiated the non -prosecution agreement, and

accordingly she was not entitled to notification rights under the CVRA. See DE 290 at 10).
Any " duplicative" litigation filed by Jane Doe 4 would necessarily raise the issue of whether she
has standing under the CVRA under these circumstances.
M
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agrees, and it concludes that justice does not require amending the petition this late in the
proceedings.

III. Conclusion

Accordingly, it is hereby ORDERED AND ADJUDGED as follows: the Rule 21 Motion
DE 280) is DENIED; the Rule 15 Motion ( DE 311) is DENIED; Intervenor Dershowitz' s

Motion for Limited Intervention (DE 282) and Motion for Leave to File Supplemental Reply in
Support of Motion for Limited Intervention (DE 317) are DENIED AS MOOT; Petitioners'

Motion to Seal ( DE 292) is DENIED AS MOOT; the following materials are hereby
STRICKEN from the record:

DE 279, in its entirety.

DE 280, all sentences between the following sentences:
The Government then concealed from Jane Doe 43 the
existence of its NPA from Jane Doe 43, in violation of her
rights under the CVRA" ( DE 280 at 3); and " The

Government was well aware of Jane Doe 43 when it was

negotiating the NPA, as it listed her as a victim in the
attachment to the NPA" ( DE 280 at 6).

DE 291- 1, paragraphs 4, 5, 7, 11, 13, 15, 19 through 53,

and 59.

DE 310- 1, paragraphs 7 through 12, 16, 39, and 49.

DE 293, in its entirety.

DONE AND ORDERED in chambers at West Palm Beach, Palm Beach County,

Florida, this 6' day of April, 2015.

KENNETH A. MARRA

United States District Judge
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From: < ross@acuityreputation. com>

Date: 2 January 2015 at 20: 38
Subject: Ghislaine Maxwell

To: Rossacuity Gow < ross@acuityreputation. com>
bcc: martin. robinson(cDmailonline. co. uk,
P. Peachev@independent. co. uk,
nick. sommerlad@mirror. co. uk,

david. brown@thetimes. co. uk,
nick. alwav@bbc. co. uk,

io- anne. Pugh@bbc. co. uk

To Whom It May Concern,
Please find attached a quotable statement on behalf of Ms Maxwell.

No further communication will be provided by her on this matter.
Thanks for your understanding.
Best
Ross

Ross Gow

ACUITY Reputation

Jane Doe 3 is Virginia Roberts - so not a new individual. The allegations made by Victoria
Roberts against Ghislaine Maxwell are untrue. The original allegations are not new and have

been fully responded to and shown to be untrue.

Each time the story is re told it changes with new salacious details about public figures and
world leaders and now it is alleged by Ms Roberts that Alan Derschowitz is involved in having
sexual relations with her. which he denies.

Ms Roberts claims are obvious lies and should be treated as such and not publicised as news, as

they are defamatory.
Ghislaine Maxwell' s original response to the lies and defamatory claims remains the same.
Maxwell strongly denies allegations of an unsavoury nature, which have appeared in the British
press and elsewhere and reserves her right to seek redress at the repetition of such old

defamatory claims.

Sent from my BlackBerry° wireless device

IEXHIBIT

E

22' 16

I
F
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EXHIBIT LL
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ARTICLES OF INCORPORATION

In compliance with Chapter 617, F. S., ( Not for Profit)
ARTICIS I

NAME

The name of the cQrporation shall be:

Victims Refuse Silence, Inc.

I

PRINCIPAL OFFICE

ARTICLE H

Principal street address;

Mailing address, if different is:

425 North Andrews Ave.

Suite 2

Fort Lauderdale, FL 33301
PURPOSE

ARTICLE J7Z

The purpose for which the corporation is organized is:

Victims Refuse Silence, Inc. is organized exclusively for charitable and

educational purposes including, for such purposes, the making of distributions to organizations that qualify as exempt

organizations under section 501( c)( 3) of the Internal Revenue Code, or the corresponding section of any future federal tax
code. The corporation is organized to provide assistance to victims of sexual abuse as well as victims of human trafficking.
Upon the dissolution of Victims Refuse Silence, Inc., assets shall be distributed for one or more exempt purpose within

the meaning of section 501( c)( 3) of the Internal Revenue Code, or corresponding section of any future federal tax
code, or shall be distributed to the federal government, or to a state or local government, for a public purpose.

MANNER OF ELECTION - The manner in which the directors are elected and appointed:

ARTICLE IV

The manner in

which the directors are elected or appointed is provided in the bylaws of the Corporation.

Name and Title:
Address

Virginia Roberts, Director
425 North Andrews Ave.

Name and Title:
Address:

F—

M
0

Suite 2
Fort Lauderdale, FL 33301
M

Name and Title:Address

Bradley J. Edwards, Director

425 North Andrews Ave.

Name and
Address:

Suite 2
Fort Lauderdale, FL 33301
Name and Title:
Address

Brittany N. Henderson, Director
425 North Andrews Ave.

Name and
Address:

Suite 2
Fort Lauderdale, FL 33301

GlUFFRE00 1063
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Name and Title -.—

Name and Title-,

Address

Address:

Name and Title:

Name and Title:

Address

Address:

ARTICLE VT

JWGISTERED AGENT

The name andFlorida street address ( P.O. Box NOT acceptable) of the registered agent is:
Name:
Address:

Bradley J. Edwards
425 North Andrews Ave., Suite 2

Fort Lauderdale, FL 33301

ARTICLE VH

Z.NCQM:-ORATOR

The name and address of the Incorporator is:
Name:
Address-

Brittany N. Henderson
425 North Andrews Ave., Suite 2

Fort Lauderdale, FL 33301

Having been named as registered agent to accept service ofprocess for the above stated corporation at the place designated in this
certificate, I am.UwWar with and accept jAe-qppWWMren1Las registered agent and agree to act in this capacity

Required 1-t-p-aM
- rebtitermqVd-Agent

Date

I submit this document and affirm that thefacts stated herein are true. I am aware that any false information submitted in a document

to tfte Department ofState constitutes a third degreefelony as providedfar in s.817.155, F.S.

gnature

t2 I n I \ A
Date '

G1UFFRE00 1064
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FLORIDA NOT FOR PROFIT CORPORATION AMENDED ANNUAL

FILED

REPORT

Apr 22, 2015

DOCUMENT# N14000011657

Secretary of State
CC7801725405

Entity Name: VICTIMS REFUSE SILENCE, INC.
Current Principal

Place of Business:

425 NORTH ANDREWS AVE., SUITE 2
FORT LAUDERDALE, FL 33301

Current Mailing Address:
425 NORTH ANDREWS AVE., SUITE 2
FORT LAUDERDALE,

FL 33301

FEI Number: 47- 2627774

Certificate of Status Desired: Yes

Name and Address of Current Registered Agent:
EDWARDS, BRADLEY J
425 NORTH ANDREWS AVE., SUITE 2
FORT LAUDERDALE, FL

33301

US

The above named entity submits this statement for the purpose of changing its registered office or registered agent, or both, in the State of Florida.

SIGNATURE:
Date

Electronic Signature of Registered Agent

Officer/ Director Detail :
Title

PRESIDENT, DIRECTOR

Title

VP, DIRECTOR

Name

GIUFFRE, VIRGINIA L

Name

GARVIN, MARGARET A

Address

425 NORTH ANDREWS AVE.. SUITE 2

Address

425 NORTH ANDREWS AVE.. SUITE 2

City -State -Zip:

FORT LAUDERDALE

City -State -Zip:

FORT LAUDERDALE

Title

SECRETARY, DIRECTOR

FL

33301

Name

HENDERSON,HENDERSON, BRITTANYBRITTANY NN

Address

425425 NORTHNORTH ANDREWSANDREWS AVE.,AVE., SUITESUITE 22

City -State -Zip:

FORT LAUDERDALE

FL

FL 33301

33301

I hereby certify that the information indicated on this report or supplemental report is true and accurate and that my electronic signature shall have the same legal effect as if made under
oath, that I am an officer or director of the corporation or the receiver or trustee empowered to execute this report as required by Chapter 617, Florida Statutes, and that my name appears
above, or on an attachment with all other like empowered.

SIGNATURE: BRITTANY N HENDERSON

Electronic Signature of Signing Officer/Director Detail

DIRECTOR

04/ 22/ 2015
Date

GIUFFRE001065
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
------- - ----- - -------------- - ----- - ----- x
VIRGINIA L . GIUFFRE ,
Plaintiff ,
15 Civ. 7433

(RWS)

- against 0 R D E R
GHISLAINE MAXWELL ,

USDCSDNY
DOCUJVfENT
ELECTRONICALLY FILED

Defendant.

DOC#:

J__/

DATEFILED~J/Z_,_
l

Sweet, D.J.

7-

"T""'
j

Defendant ' s motion for summary judgment shall be heard
at noon on Thursday ,

February 9,

2017

in Courtroom 18C ,

United

States Courthouse , 500 Pearl Street. All papers shall be served in
accordance with Local Civil Rule 6 . 1 .

It is so ordered.

New York , NY
January ~ , 201 7
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
----------------------------------------------------------x
VIRGINIA L. GUIFFRE,
:
:
Plaintiff,
:
:
-against:
:
GHISLAINE MAXWELL,
:
:
Defendant.
:
:
----------------------------------------------------------x

Case No.: 15-cv-7433 (RWS)
NOTICE OF APPEARANCE
OF COUNSEL

PLEASE TAKE NOTICE that Jay M. Wolman of Randazza Legal Group, PLLC, is
admitted to practice in this court and hereby enters his appearance in this action as counsel for
Proposed Intervenor Michael Cernovich d/b/a Cernovich Media and requests that all pleadings
and papers in this action be served upon the undersigned.
Dated: January 19, 2017.

Respectfully submitted,
/s/ Jay M. Wolman
Jay M. Wolman (JW0600)
RANDAZZA LEGAL GROUP, PLLC
100 Pearl Street, 14th Floor
Hartford, CT 06103
Tele: 702-420-2001
Fax: 305-437-7662
Email: ecf@randazza.com
Attorneys for Proposed Intervenor,
Michael Cernovich d/b/a Cernovich Media

1
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CASE NO. 15-cv-7433 (RWS)
CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 19th day of January 2017, I electronically filed the
foregoing document with the Clerk of the Court using CM/ECF. I also certify that a true and
correct copy of the foregoing document is being served via transmission of Notices of Electronic
Filing generated by CM/ECF.
Respectfully submitted,
/s/ Jay M. Wolman
Jay M. Wolman
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
----------------------------------------------------------x
:
VIRGINIA L. GUIFFRE,
:
:
Plaintiff,
:
:
-against:
:
GHISLAINE MAXWELL,
:
:
Defendant.
:
:
----------------------------------------------------------x

Case No.: 15-cv-7433 (RWS)

NOTICE OF MOTION
PLEASE TAKE NOTICE THAT, upon the pleadings and papers in the matter, the
accompanying Memorandum of Law, and the Declaration of Michael Cernovich, Proposed
Intervenor Michael Cernovich (“Cernovich”) d/b/a Cernovich Media (”Movant” or “Intervenor”)
respectfully moves and seeks leave to intervene in the above captioned matter, pursuant to Fed. R.
Civ. P. 24(b), and requests that the Court unseal and make public and unredacted Defendant
Ghislaine Maxwell’s Memorandum of Law in Support of Defendant’s Motion for Summary
Judgment (ECF No. 541), Declaration of Laura A. Menninger in Support of Defendant’s Motion
for Summary Judgment (ECF No. 542) and all exhibits annexed thereto, and any and all other
notices, pleadings, memoranda, declarations, exhibits, orders, and other documents filed or to be
filed under seal in relation to Defendant’s Notice of Motion for Summary Judgment (ECF
No. 540). Sealing these documents violates the rights of the press and of the people at large, as
guaranteed to them under the First Amendment and long-standing traditions of common law
Movant will move this Court for such an order before the Honorable Robert W. Sweet, United
States District Judge, in the Daniel Patrick Moynihan United States Courthouse, 500 Pearl Street,
New York, New York 10007, at 12:00 noon on Thursday, February 16, 2017, or as soon thereafter
as counsel may be heard, together with such other and further relief as this Court deems just and
proper.

1

PLEASE TAKE NOTICE that opposition papers, if any, shall be served in accordance with
Local Civil Rule 6.1.
Dated: January 19, 2017.

Respectfully Submitted,
/s/ Jay M. Wolman
Jay M. Wolman (JW0600)
RANDAZZA LEGAL GROUP, PLLC
100 Pearl Street, 14th Floor
Hartford, CT 06103
Tele: 702-420-2001
Fax: 305-437-7662
Email: ecf@randazza.com
Attorneys for Movant/Putative Intervenor,
Cernovich Media

2

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on January 19, 2017, I electronically filed the foregoing
document with the Clerk of the Court using CM/ECF. I further certify that a true and correct copy
of the foregoing document being served via transmission of Notices of Electronic Filing generated
by CM/ECF.
Respectfully Submitted,
/s/ Jay M. Wolman
Jay M. Wolman
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MEMORANDUM OF LAW
Michael Cernovich (“Cernovich”) d/b/a Cernovich Media (“Movant” or “Intervenor”) is a
lawyer, author, documentary filmmaker, author, and host of the Mike Cernovich Podcast.
See Declaration of Michael Cernovich (“Declaration”) at ¶ 3. His broadcasts on Periscope have
over 63,000 subscribers and 13 million “likes”, and are watched by tens-of-thousands of people
per episode.1 See id. at ¶ 4. His Twitter account, in which he reports on news and provides opinion,
has nearly 200,000 followers and reaches millions monthly. See id. at ¶ 8.
Part of Cernovich Media’s mission is conducting investigative journalism in pursuit of an
open government.

Maxwell’s currently sealed pleadings, and anticipated future related

documents, prevents the public from learning about wrongdoing by high level government
officials, media moguls and high profile business people. Cernovich Media is an organization
whose mission is to use and promote investigative journalism as a tool to expose corruption and
abuse of public power by promoting transparency, accountability, and public awareness, by
involving private citizens in the discussion of these problems. Cernovich Media cannot conduct
its Forth Estate function if this Court allows the Parties to conduct their dispute outside of the
normal sunlight of transparency and accessibility. The public has a right to see Maxwell’s Motion
for Summary Judgment and the press is here to show it to them.
Movant takes no position with respect to the relative merits of the Parties’ arguments in
this litigation. However, Movant takes the absolute position that all Parties to this litigation have
committed a transgression in that they have sought to shield from scrutiny that which rightfully
should be exposed to sunlight. The courts do not belong to the parties – they belong to the people.
Craig v. Harney, 331 U.S. 367, 374 (1947) (“what transpires in the court room is public property”).
Although the Court originally ordered that the Parties had to seek leave to file under seal (ECF
No. 62), it subsequently amended that Order to permit the Parties to substitute their judgment for
the Court’s and seal any document they chose. See Order of August 8, 2016, ECF No. 348.
1

His Periscope coverage of the Republican National Convention and Democrat National
Convention was featured on Periscope’s main page and served as one of the only real-time sources
of information from those conventions. See Cernovich Declaration at ¶ 4.
1

The Parties have abused this rare privilege and the August 8 Order should be vacated. If the Parties
wished to litigate in private, then they should have chosen to arbitrate this matter privately.
Now that the Parties have used the public’s courts, the Parties must have their dispute in full view.
As such, Movant is entitled to access and publish judicial documents currently sealed and those
that would improperly be sealed in the future.
1.0

Cernovich Media May Properly Intervene
Under Rule 24(b)(2), “[o]n timely motion, the court may permit anyone to intervene who

is given a conditional right to intervene by a federal statute or has a claim or defense that shares
with the main action a common question of law or fact.” Fed. R. Civ. P. 24(b)(2) (colons and
alphanumerals omitted). Permissive intervention is permitted where, as here, a member of the
public seeks intervention to modify a protective order and inspect court documents. AT & T Corp.
v. Sprint Corp., 407 F.3d 560, 562 (2d Cir. 2005) (“[P]ermissive intervention is the proper method
for a nonparty to seek a modification of a protective order.”); see also E.E.O.C. v. Nat’l Children’s
Ctr., Inc., 146 F.3d 1042, 1045 (D.C. Cir. 1998) (collecting cases and stated that “despite the lack
of a clear fit with the literal terms of Rule 24(b), every circuit court that has considered the question
has come to the conclusion that nonparties may permissively intervene for the purpose of
challenging confidentiality orders.”). Here, Movant is seeking access to this Court’s records,
specifically Ghislaine Maxwell’s (hereinafter “Maxwell”) currently sealed Memorandum of Law
in Support of Defendant’s Motion for Summary Judgment (ECF No. 541), Declaration of Laura
A. Menninger in Support of Defendant’s Motion for Summary Judgment (ECF No. 542) and all
exhibits annexed thereto, and any and all other notices, pleadings, memoranda, declarations,
exhibits, orders, and other documents filed or to be filed under seal in relation to Defendant’s
Notice of Motion for Summary Judgment (ECF No. 540).
The motion is timely. “When a member of the public moves to intervene to unseal judicial
records, the motion to intervene is timely as long as the documents remain under seal because
sealing places the public’s interest in open access in controversy.” NML Capital, Ltd. v. Republic
of Arg., No. 2:14-cv-492-RFB-VCF, 2014 U.S. Dist. LEXIS 173780, at *11 (D. Nev. Dec. 12,
2

2014). Here, Maxwell filed her Motion for Summary Judgment and related documents on January
9, 2017. (ECF No. 541). Movant has a significantly protectable interest in this case, as members
of Cernovich Media, particularly Cernovich, have been following and reporting on the issues in
this case, and have contributed to providing the public with information regarding this case.
See Declaration at ¶¶ 9-10. “[I]ntervention by the press – a step preliminary to determining
whether any sealed documents should be disclosed – should be granted absent some compelling
justification for a contrary result.” In re Pineapple Antitrust Litig., 2015 U.S. Dist. LEXIS 122438,
at 5 (S.D.N.Y. Aug. 7, 2015); see also Schiller v. City of N.Y., 2006 U.S. Dist. LEXIS 70479, at 5
(S.D.N.Y. Sep. 27, 2006) (noting that: “The Times may well have an absolute right of intervention
in the circumstances of this case”); In re NASDAQ Mkt.-Makers Antitrust Litig., 164 F.R.D. 346,
351 (S.D.N.Y. 1996) (granting intervention as of right to newspaper to seek modification of
protective order and access to documents in judicial proceeding); and see Kelly v. City of New
York, 2003 U.S. Dist. LEXIS 2553, 2003 WL 548400, *3 (S.D.N.Y. Feb. 24, 2003) (newspaper
intervention granted so that it may “articulate the public interest in access to the records at issue”).
Movant’s intervention is appropriate to protect not only its own interest in covering this case, but
also to protect the interests of the public at large.
2.0

Analysis
As discussed herein, there is no proper basis to deny Movant access to the Summary

Judgment documents at issue. There are both common law and First Amendment rights of access.
The Parties have not provided any compelling reason why those rights should be abridged.
2.1

Historical and Constitutional Presumptions

There is both a First Amendment and common law right of access to court records.
Both remind us that there is a strong presumption of openness in the judicial branch.
That presumption should not be laid aside lightly.
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2.1.1

Common Law Right to Access

The common law right to access is long-established.

See Nixon v. Warner

Communications, 435 U.S. 589, 597 (1978). In Nixon, the Supreme Court recognized the federal
common law right “to inspect and copy public records and documents.” Id. This right extends to
motions filed in civil cases. “[H]istorically both civil and criminal trials have been presumptively
open.” E*Trade Fin. Corp. v. Deutsche Bank AG, 582 F. Supp. 2d 528, 531 (S.D.N.Y. 2008)
(citing Richmond Newspapers v. Virginia, 448 U.S. 555, 580 n.17 (1980)); see also id. at 599
(Stewart, J., concurring); and see Maryland v. Baltimore Radio Show, Inc., 338 U.S. 912, 920
(1950) (“one of the demands of a democratic society is that the public should know what goes on
in courts”).
Courts have consistently noted that access to courts and court records is important for
public education, public trust, and the integrity of the court system. “[A] trial courtroom also is a
public place where the people generally and representatives of the media have a right to be present,
and where their presence historically has been through to enhance the integrity and quality of what
takes place.” Richmond Newspapers, 448 U.S. at 587 (1980). The press play a vital role in
ensuring that the public can view the workings of the judicial process. “What better way to
demonstrate to the public that its courts are fair and just than to say to the public, ‘come and view
the proceedings yourself and judge for yourself?” Suen v. Las Vegas Sands, Inc., District Court,
Clark County, Nevada, Case No. A493744-C at 8 (Apr. 16, 2013). Here, access to the court
records, especially Maxwell’s Motion for Summary Judgment, are particularly important because
this case involves claims of public concern. Adjudicating this case in secret would cast doubt on
the system and the people will be left wondering if another politician, celebrity, or business person
has been tied to any of the already public, and quite disturbing, allegations.
The Second Circuit reinforced the common law presumption in Bernstein v. Bernstein
Litowitz Berger & Grossmann LLP, 814 F.3d 132, 142 (2d Cir. 2016) (“The courts have long
recognized the “general right to inspect and copy public records and documents, including judicial
records and documents.”) (citing Nixon, 435 U.S. at 597, 598 & n.7). “This right is said to predate
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the Constitution.” Bernstein 814 F.3d at 142 (citing United States v. Amodeo II, 71 F.3d 1044,
1048 (2d Cir. 1995)) (internal quotation marks omitted).
2.1.2

The First Amendment Compels Access

The First Amendment requires public access to court proceedings. See Press-Enter. Co. v.
Superior Court, 478 U.S. 1, 10 (1986);2 Hartford Courant Co. v. Pellegrino, 380 F.3d 83, 91 (2d
Cir. 2004) (the public and the press have a “qualified First Amendment right to attend judicial
proceedings and to access certain judicial documents.”). This is long unquestioned in the criminal
context, but the Supreme Court has made it clear that this extends to civil cases. Richmond
Newspapers, 448 U.S. at 580 n.7. “[T]he First and Fourteenth Amendments clearly give the press
and the public a right of access to trials themselves, civil as well as criminal.” Id. at 599 (Stewart,
J. concurring). “[T]he First Amendment guarantees a qualified right of access not only to criminal
but also to civil trials and to their related proceedings and records. N.Y. Civ. Liberties Union v.
N.Y.C. Transit Auth., 684 F.3d 286, 298 (2d Cir. 2011) (citing Westmoreland v. Columbia Broad.
Sys., Inc., 752 F.2d 16, 22 (2d Cir. 1984)); see also Hartford Courant, 380 F.3d at 93 (2d Cir.
2004) (finding a right to civil and criminal docket sheets).
Notably, every circuit that has considered whether the First Amendment requires public
access in civil cases has concluded it does. See, e.g., Rushford v. New Yorker Magazine, Inc., 846
F.2d 249, 253-54 (4th Cir. 1988); In re Continental Ill. Secs. Litig., 732 F.2d 1302, 1308 (7th Cir.
1984); Publicker Indus., Inc. v. Cohen, 733 F.2d 1059, 1070 (3d Cir. 1984); In re Iowa Freedom
of Info. Council, 724 F.2d 658, 661 (8th Cir. 1983); Newman v. Graddick, 696 F.2d 796, 801 (11th
Cir. 1983). “The First Amendment requires that court proceedings be open to the public, and by
extension the news media, absent the most clearly articulated and compelling reason for closing
them in a particular circumstance.” Katzman v. Victoria’s Secret Catalogue, 923 F. Supp. 580,
2

Historically, the Supreme Court noted: “Long ago in the celebrated trial of Aaron Burr for
treason, for example, with Chief Justice Marshall sitting as trial judge, the probable-cause hearing
was held in the Hall of the House of Delegates in Virginia, the courtroom being too small to
accommodate the crush of interested citizens.” Id. citing to United States v. Burr, 25 F. Cas. 1
(No. 14,692) (CC Va. 1807).
5

588 (S.D.N.Y. 1996). The First Amendment, “protects the public’s right to have access to judicial
documents [and] has been understood to be stronger than its common law ancestor and
counterpart.” United States v. Erie Cty., 763 F.3d 235, 236 (2d Cir. 2014). No compelling reason
for secrecy exists here. The Parties are trying to have this Court to themselves, without allowing
the public and the media to observe how they use it. This defies the constitutional mandate that
legal proceedings are inherently public affairs. Richmond Newspapers, 448 U.S. at 580; Globe
Newspaper Co. v. Superior Court, 457 U.S. 596, 605 (1982).
2.2

Standard for Sealing a Court Record

The Court should begin from a strong presumption in favor of access and, “[i]n most cases,
a judge must carefully and skeptically review sealing requests to insure that there really is an
extraordinary circumstance or compelling need.” In re Orion Pictures Corp., 21 F.3d 24, 27 (2d
Cir. 1994) (emphasis added); see also SEC v. TheStreet.com, 273 F.3d 222, 232 (2d Cir. 2001);
Hartford Courant Co. v. Pellegrino, 380 F.3d 83, 91(2d Cir. 2004) (“The Supreme Court [has]
recognized that the First Amendment grants both the public and the press a qualified right of
access” to judicial proceedings.); Westmoreland v. CBS, Inc., 752 F.2d 16, 22 (2d Cir. 1984)
(“There is, to be sure, an abundance of support in the cases for a constitutionally grounded public
right of access to the courtroom.”); United States v. Myers (In re in re Nat’l Broad. Co.), 635 F.2d
945 (2d Cir. 1980) (finding that there is an especially strong presumption requiring extraordinary
circumstances to justify restrictions). “Once a First Amendment right of access to judicial
documents is found, the documents may be sealed only if specific, on the record findings are made
demonstrating that closure is essential to preserve higher values and is narrowly tailored to serve
that interest. And, broad and general findings by the trial court are not sufficient to justify closure.”
United States v. Erie Cty., 763 F.3d 235, 236 (2d Cir. 2014).
The starting point is to determine whether the documents at issue are “judicial documents”
for which a presumption of access applies. See SEC v. TheStreet.Com, 273 F.3d 222, 231 (2d Cir.
2001) (“[A] subspecies of sealed documents in civil cases—so-called ‘judicial documents’—
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deserve a presumption in favor of access.” When evidence is used in a dispositive motion or its
opposition, there must be a compelling reason to shield it from public view. Generally, a “[f]inding
that a document is a “judicial document” triggers a presumption of public access.” Newsday LLC
v. Cty. of Nassau, 730 F.3d 156, 167 n.15 (2d Cir. 2013). Documents that directly affect
adjudication or are used, “to determine litigants’ substantive legal rights, the presumption of access
is at its zenith…and thus can be overcome only by extraordinary circumstances.” Bernstein v.
Bernstein Litowitz Berger & Grossmann LLP, 814 F.3d 132, 142 (2d Cir. 2016) (citing Lugosch
v. Pyramid Co., 435 F.3d 110, 121 (2d Cir. 2006) and United States v. Amodeo II, 71 F.3d 1044
(2d Cir. 1995)) (internal quotation marks omitted). The locus of the inquiry is whether the
document “is presented to the court to invoke its powers or affect its decisions.” Bernstein, 814
F.3d at 142.
2.2.1

The Compelling Reason Standard Applies to the Documents at Issue

As dispositive judicial documents, there must be compelling reasons to seal the documents
at issue. “Since such a document is the basis for the adjudication, only the most compelling reasons
can justify sealing.” Bernstein v. Bernstein Litowitz Berger & Grossmann LLP, 814 F.3d 132, 136
(2d Cir. 2016). Here, Maxwell’s Motion for Summary Judgment and related filings, including
responsive and related documents to be filed, asks for a final adjudication of the case.
The Bernstein Court noted, the Second Circuit has specifically held that not only are motions for
summary judgment dispositive, but even, “report[s] submitted in connection with a summary
judgment motion [are] entitled to a strong presumption of access.” Bernstein, 814 F.3d at 142
(citing Joy v. North, 692 F.2d 880, 894 (2d Cir. 1982)).
A dispositive motion is one that relates to the settlement of an issue in a case and in this
case a motion for summary judgment is dispositive as it seeks to settle the entire case. The claimed
compelling reasons must be supported by specific factual findings. United States v. Erie Cty., 763
F.3d 235, 236 (2d Cir. 2014). The compelling reason and facts must show more than mere
conjecture, and more than embarrassment, incrimination, or wider exposure of the facts to the
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public. Bernstein, 814 F.3d at 144 (finding that information that was embarrassing or suggested
the party was complicit in a kickback scheme fell, “woefully short of the kind of showing which
raises even an arguable issue as to whether it may be kept under seal”) (internal citation omitted).
Maxwell’s Summary Judgment pleadings have been improperly sealed, as “privacy concerns”
alone cannot be a compelling reason to hide a final adjudication from the public. Anything in the
Motion for Summary Judgment that Maxwell considers embarrassing or raises a concern of
incrimination cannot be held back from the public for those reasons, as the press has the right to
report on the happenings of the judiciary. For a party to prevail on a showing of a compelling
reason to seal a court record, that party must present specific factual findings sufficient to
overcome the presumption that court records will be open to the public. The Parties have failed to
provide a compelling reason to seal the record.
2.2.2

The Parties Have Provided Neither a “Compelling Reason” nor “Good
Cause” to Seal the Summary Judgment Documents

The Court must apply the stringent compelling reason standard because Maxwell has filed
a motion for summary judgment which could lead to the adjudication of this case. Due to all the
redactions in the record, even the reasons for the Protective Order are hidden from the public.
(ECF No. 39-1). Movant recognizes that this Court entered an order stating that “[a]llegations
implicating absent third parties… implicate and potentially irreparably intrude on the privacy of
individuals not present before this Court.) (ECF No. 250). Preliminary, the Parties do not have
standing to raise absent third party privacy concerns. More importantly, even if they did, the
concerns raised are insufficient when contrasted with the rights of the people to have open courts,
an issue that it appears the Parties did not raise with the Court. If the “absent third parties” are
public figures, then this would be a matter of great public interest. Here, Movant has no way of
knowing. Ultimately, mere privacy concerns are insufficient to warrant sealing of records.
The Parties have presented neither a compelling reason nor good cause as to why Maxwell’s
Motion for Summary Judgment should be sealed.

Moreover, ECF No. 250 only address

“the names and identifying information of individuals”, yet the Summary Judgment documents
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redact well in excess of that limited matter. No matter what standard the Court applies, Maxwell’s
Motion for Summary Judgment must be unsealed because Maxwell has not put forth any
compelling reason or any particularized showing of good cause as to why the Motion for Summary
Judgment has been sealed, other than that the Parties desire privacy.3
2.2.3

Movant’s Motion is Distinct from Prof. Dershowitz’s

Movant is aware that Prof. Alan M. Dershowitz filed a Motion to Intervene (ECF No. 362),
which appears to have been denied (ECF No. 496). The denial is for unknown reasons, as the
Order denying the Motion is itself sealed. Such is only identifiable on the docket by virtue of Prof.
Dershowitz’s notice of appeal (ECF No. 504).
The only opposition to Prof. Dershowitz’s Motion was filed by Defendant. See ECF
No. 406. Plaintiff challenged the motion on three primary bases: (1) documents relating to
discovery were sought; (2) Prof. Dershowitz was pursuing only his personal interest; and (3) Prof.
Dershowitz had agreed to be bound by the protective order. See id. None of those bases are present
here. Movant recognizes that “documents such as those passed between the parties in discovery
often play no role in the performance of U.S. Const. Art. III functions [ ]”. Bernstein, 814 F.3d
at 136. Movant is not presently seeking access to such documents, but rather to those specifically
playing a role in the adjudication of the merits of the action. Although Prof. Dershowitz may have

3

Although the Second Circuit demands a strong presumption for judicial documents, the Parties
could not, hypothetically even meet a lower “good cause” standard, as none has been articulated.
See, e.g., United States v. Amodeo II, 71 F.3d 1044, 1048 (2d Cir. 1995); see also Bernstein, 814
F.3d at 142 (“By contrast, documents ‘such as those passed between the parties in discovery’ often
play ‘no role in the performance of Article III functions’ and so the presumption of access to these
records is low.”) (citing Amodeo II, 71 F.3d at 1050). Defendant must articulate specific reasons
as to why the Court must seal the Motion for Summary Judgment. Here, there is a Protective Order
that states that there are privacy interests at stake (ECF No. 39-1), but Maxwell has not articulated
any reasons as to why the specific sealed matters relating to the Motion for Summary Judgment,
which asks for final adjudication of this case, should be hidden from public view. Thus, the press,
including Movant, has the right to intervene to unseal the documents.
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had private interests motivating his motion, Movant’s motivation is grounded solely in the public
interest.4 Finally, Movant has never agreed to be bound by the Protective Order.
Plaintiff’s sole articulation of a reason to deny access appeared redacted in one sentence of
her opposition, and citing to Louis Vuitton Malletier, S.A. v. My Other Bag, Inc., 156 F.Supp.3d
425, 445 n.7 (S.D.N.Y. 2016). See ECF No. 406 at p. 17. There is nothing in the public record
that would allow Movant to evaluate (a) the specific privacy interest at issue; or even (b) whether
that issue relates to Summary Judgment, as opposed to just the discovery exhibits sought by
Prof. Dershowitz. Movant has not even been given an inkling as to what the privacy interests are,
especially as much of Plaintiff’s claims of a sexual nature are already matters of public record.
Moreover, in Louis Vuitton Malletier, the court did not rely upon the sealed matters; in contrast,
Maxwell’s entire argument, pages 1-68 of ECF No. 541, the memorandum in support of summary
judgment, was redacted. The Court must necessarily rely upon such matters to adjudicate the case.
Plaintiff’s single sentence is unlikely to constitute all 68 pages of Defendant’s argument.
Therefore, the Order as to Prof. Dershowitz does not adjudicate the instant motion.
3.0

Conclusion
Both parties are public figures and the case has been covered by multiple state and national

media outlets. The media has a vested interest in these and all court proceedings, and the public
in the United States and beyond have a strong interest in how these courts are being used in this
dispute. If Cernovich Media is not permitted to intervene and view court records, it will suffer
great impairment, as it cannot perform their Fourth Estate function without access to public
documents. By extension, the public will be harmed because it will be deprived of its right to
know.
...
...
...
4

Movant assumes arguendo that this public/private is relevant. But see Amodeo II, 71 F.3d at
1050.
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Based on the foregoing, Cernovich Media respectfully requests that this Court unseal
Maxwell’s summary judgment pleadings and preclude automatic sealing of future related
documents, allowing the public and media access to these necessary and important judicial
documents.
Dated: January 19, 2017.

Respectfully Submitted,
/s/ Jay M. Wolman
Jay M. Wolman (JW0600)
RANDAZZA LEGAL GROUP, PLLC
100 Pearl Street, 14th Floor
Hartford, CT 06103
Tele: 702-420-2001
Fax: 305-437-7662
Email: ecf@randazza.com
Attorneys for Movant/Putative Intervenor,
Cernovich Media
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on January 19, 2017, I electronically filed the foregoing
document with the Clerk of the Court using CM/ECF. I further certify that a true and correct copy
of the foregoing document being served via transmission of Notices of Electronic Filing generated
by CM/ECF.
Respectfully submitted,
/s/ Jay M. Wolman
Jay M. Wolman
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
----------------------------------------------------------x
VIRGINIA L. GUIFFRE,
:
:
Plaintiff,
:
:
-against:
:
GHISLAINE MAXWELL,
:
:
Defendant.
:
:
----------------------------------------------------------x

Case No.: 15-cv-7433 (RWS)

DECLARATION OF MICHAEL CERNOVICH IN SUPPORT OF PROPOSED
INTERVENOR MICHAEL CERNOVICH D/B/A CERNOVICH MEDIA’S
MOTION TO INTERVENE AND UNSEAL
I, Michael Cernovich, declare:
1.

I am over the age of 18 years and am fully competent to make this Declaration.

The facts set forth herein are within my personal knowledge and are true and correct.
2.

I respectfully submit this Declaration in support of my Motion to Intervene and

Unseal, filed herewith.
3.

Among other professions and hobbies, I am a lawyer, author, documentary

filmmaker, author, and host of the Mike Cernovich Podcast.
4.

My broadcasts on Periscope have over 63,000 subscribers and 13 million “likes”.

The broadcasts are watched by tens-of-thousands of people per episode. My Periscope coverage
of the Republican National Convention and Democrat National Convention was featured on
Periscope’s main page and served as one of the only real-time sources of information from those
conventions.
5.

My photographs and videos are frequently relied upon and utilized by national

media outlets.
6.

Online, I usually publish under the brand “Cernovich Media.”

7.

I am also directing and producing a documentary film on modern media coverage.
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8.

I regularly use Twitter as a platform to report on news and provide opinions on

current events. Currently, I have over 192,000 Twitter followers, and my tweets reach millions
of people on a monthly basis.
9.

I have been closely following this instant lawsuit, and I have reported on it online.

10.

My coverage of this lawsuit on Twitter and elsewhere has contributed to

informing the public about the issues at stake in this case, including the involvement of public
figures and government officials.
I declare under penalty of perjury that the foregoing is true and correct.
Executed on January 19, 2017.

Michael Cernovich
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Sweet, D.J.
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Sweet, D.J.
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February 16, 2017 in Courtroom 18C, United States Courthouse, 500
Pearl Street. All papers shall be served in accordance with Local
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It is so ordered.
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------------------------------x
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1

(In open court; case called)

2

THE COURT:

3

I will hear from the movant.

4

MR. PAGLIUCA:

Please be seated.

Good afternoon, your Honor.

Jeff

5

Pagliuca appearing on behalf of Ms. Maxwell, the defendant in

6

this action.

7

THE COURT:

8

MR. PAGLIUCA:

9

Your Honor, I will be brief.

Please to hear you.
Thank you, your Honor.

10

amount of writing on this.

11

things.

12

2

MS. McCAWLEY:

There is an extensive

I want to just touch on a couple of

Your Honor, I don't mean to interrupt,

13

but before we start there is confidential information in this

14

case that has been raised in these motions that were filed

15

under seal and we can try to argue around that.

16

to apprise the Court that with respect to my presentation I do

17

have some information that would trigger things that the

18

defendant has said in the case that have been marked as

19

confidential.

20

My apologies.

21

THE COURT:

22

MR. PAGLIUCA:

23

THE COURT:

24

MR. PAGLIUCA:

25

I just wanted

I will hear you.
Should I continue, your Honor?

Go ahead.
The first issue with regard to this

spoliation motion relates to the relevance of the documents
SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300
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1

that were destroyed.

2

we're talking about.

There are two sets of documents that

3

THE COURT:

4

MR. PAGLIUCA:

5

documents in a case like this.

6

THE COURT:

I have read the papers.
I cannot imagine more relevant

I can't imagine anything less relevant

7

than the second group of documents.

8

that aside.

9

a couple of years but okay.

10

3

Give me a break.

Leave

I haven't remembered any one of my dreams now for

MR. PAGLIUCA:

Yes, I hear you.

Your Honor, on that point perhaps the

11

Court doesn't fully understand what is discussed when that is

12

being called a dream journal.

13

plaintiff talked about writing down not only dreams but factual

14

recitations related to events described in the complaint.

15

THE COURT:

16

MR. PAGLIUCA:

17

Right.

THE COURT:

19

MR. PAGLIUCA:

21
22

Right anything else?
Yes, your Honor.

That is the first

issue here, the relevance of these particular documents.
This is a defamation case and words are important in
this case.

23

THE COURT:

24

MR. PAGLIUCA:

25

So there will be relevant writings

contained in that particular document.

18

20

In deposition testimony the

That's true.
Those words written down by a plaintiff

prior to filing the litigation, some 300 pages of words,
SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300
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1

becomes significant in the context of this case where my client

2

is alleged to have made a defamatory remark that is prefaced by

3

the words "Every time this story is told, it changes."

4

is why this becomes important in the context of this

5

litigation.

6

So that

The plaintiff here has been represented and has been

7

involved in litigation since 2009, your Honor.

She first was

8

involved in litigation against Mr. Epstein.

9

involved and continuously represented from 2011 forward by

She then was

10

Mr. Cassell and Mr. Edwards.

Mr. Cassell has in fact published

11

on this journal that we're talking about, apparently having

12

looked at it and apparently having represented to the media

13

that this journal was relevant to the claims that the plaintiff

14

was making.

15

lawyers are under an obligation to maintain this evidence.

16

They did not.

It seems to me then that the plaintiff and her

Thus, the motion.

17

THE COURT:

Gotcha.

18

MR. PAGLIUCA:

Thank you, your Honor.

19

MS. McCAWLEY:

Your Honor, Sigrid McCawley for the

20

plaintiff, Virginia Giuffre.

21

couple points and I am trying to try to avoid anything that is

22

confidential.

23

I am just going to touch on a

With respect to the duty to preserve, which is really

24

the first prong of the test here in a sanction motion, my

25

client had no duty to preserve in 2013 for a defamation action
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1

that the defamatory words were not spoken until January 2nd of

2

2015.

3

2013 that Ms. Maxwell was going to defame her in January of

4

2015.

5

bootstrap this to another litigation, the Crimes Victims Rights

6

Act case, which is pending in the Southern District of Florida.

7

As the Court may know that case indication involves victims of

8

Mr. Epstein, who have alleged that they were not properly

9

notified by the U.S. Government of the plea deal that was set

She couldn't have known at the time of this incident in

Because of that problem, the defendant has tried to

10

forth between the government and Epstein.

11

matter of that case is whether or not there was proper notice

12

to those victims.

13

So the subject

My client Virginia Giuffre was noticed as a victim by

14

the U.S. Government.

15

government already had two plaintiffs.

16

join that case.

17

this incident that is set forth in the papers was in 2013.

18

you look at the Pfizer case, which is 288 F.R.D. 297, it is

19

from the Southern District of New York in 2013, it sets forth a

20

nice test and shows why that just because there is other

21

potential pending litigation that does not mean that there is

22

an automatic duty to preserve.

23

She sought to join that case.

The

She was not allowed to

Her joinder motion was not until 2014.

Again,
If

In Pfizer the same two drugs were at issue, the Bextra

24

drug and the Celebrex drug, and the Court held that even those

25

drugs were at issue in the prior case, the earlier case, there
SOUTHERN DISTRICT REPORTERS, P.C.
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1

was no duty to preserve because that prior case was about

2

enzymes in the drug and the later case was a securities class

3

action.

4

of action and there was no duty to preserve.

5

6

So they were two different cases with different causes

With respect to the other prongs of that test in

6

addition to having to prove that there was a duty to preserve

7

at the time the document was destroyed, the other prong is that

8

there must be willful and culpable destruction.

9

getting into the plaintiff's testimony because the courtroom is

10

full with respect to what we set forth in our papers, I believe

11

that shows that there wasn't culpable conduct.

12

of healing as sort forth in there.

Without

This was an act

13

Lastly, Maxwell has not met the third prong, which is

14

the defendant must show that the evidence would have been more

15

favorable to her.

16

evidence showing that the documents would have been favorable

17

or helpful to her.

18

She must show some kind of extrinsic

If the Court will allow me, I would like to provide

19

the Court just a small binder that has the information in it so

20

that I don't have to say it out loud.

21

that we have already provided that have been attached to our

22

filings but in summary form.

23

If I can approach?

24

THE COURT:

25

Sure.

It is certain pieces

I take it your have given it to

counsel.
SOUTHERN DISTRICT REPORTERS, P.C.
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1
2
3

MS. McCAWLEY:
you.

Yes.

Two for the clerks and one for

It is a summary to what is attached to our filing.
So with respect to that, that sets forth the evidence

4

that we believe shows that there is absolutely no way the

5

defendant could show that this information if it existed would

6

have been helpful to her case in any way due to the repeated

7

incidents of abuse that are set forth in that information.

8
9
10

Unless the Court wants to entertain argument on the
dreams notebook, I will set that aside.
I just would like to address two more points.

One is

11

that this issue was first raised in May of this year.

12

Second Circuit case law, the Mercy case, which says it is

13

untimely to wait this long for bringing a motion for sanctions.

14

We have a separate trial in this case in March and they waited

15

until nine months after they first raised the issue to bring it

16

to the Court's attention with this motion.

17

improper.

18

So their

We believe that is

Lastly, with respect to the e-mail where they

19

referenced Mr. Cassell, who has been a lawyer for Virginia

20

Giuffre in this case, that e-mail was clipped into their brief

21

with ellipses.

22

that shows that Mr. Cassell stated that he did not have this

23

piece of information and has never had it.

24

the actual document itself, which is attached as an exhibit,

25

you will see if you read the e-mail in its entirety, it hasn't

The ellipses has the key missing information

So if you look at

SOUTHERN DISTRICT REPORTERS, P.C.
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1

been properly represented in my view.

2

was referencing is the clips of her handwriting were used in

3

different journal pieces and not the actual journal.

4

be read in the context of the article and read it in its

5

entirety with respect to the e-mail.

6

In summary, your Honor,

In addition what that

It has to

we believe they have not met

7

the standard sanctionable conduct in this case and we request

8

that the Court please deny the request for sanctions.

9

THE COURT:

Anything further?

10

MR. PAGLIUCA:

Briefly, your Honor.

11

First with regard to this timeliness issue, the case

12

that they cite has nothing to do with this issue that is before

13

the Court.

14

Just in terms of the discovery process, we have been

15

chasing documents since the inception of this case and we've

16

been met with resistance at every turn.

17

brought this litigation had the obligation to produce the

18

information that we've been requesting and we've been met with:

19

Well, it's in a box somewhere.

20

moved.

21

incumbent on the plaintiff having brought this litigation to

22

produce relevant documents upon request, number one, and to

23

preserve relevant documents during both the pendency of this

24

case and the cases that came before.

25

The plaintiff having

I don't know where it is.

So this is the culmination of those efforts.

It is

The plaintiff's lawyers know about these things.
SOUTHERN DISTRICT REPORTERS, P.C.
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1

by way of a little bit of background, Mr. Cassell and

2

Mr. Edwards are former prosecutors.

3

injury lawyer.

4

knows that he has an obligation to talk to his client about

5

obtaining those kinds of things that are ultimately going to be

6

requested and produced in the litigation.

7

here.

8

Mr. Edwards is a personal

Mr. Edwards knows what relevant evidence is and

That didn't happen

It didn't happen because the evidence was destroyed.
We are then in a position of having to take the word

9

of the plaintiff that, Oh, gee, it wouldn't have helped you.

10

The inference is it would have helped us and it was destroyed

11

because it would have helped us.

12

destruction of this evidence.

13

and the Court should enter sanctions for the destruction of

14

this evidence.

15

Thank you.

16

THE COURT:

There was an intentional

We have met all of the prongs

I have endorsed the motion.

Spoliation

17

has not been established at the time of plaintiff's acts and

18

the motion is denied.

19

Thank you.

20

MS. McCAWLEY:

21

There is one last scheduling item we agreed could be

Thank you, your Honor.

22

raised as we have a moment with you.

It shouldn't take more

23

than 30 seconds.

24

which is Docket Entry 455, we set forth dates when certain

25

items are due and the Court has set two hearings.

That is our scheduling order in this case,
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1

getting ready for trial obviously and the Court has set a

2

hearing on February 2nd on certain motions in limines, the

3

challenges to the experts, and then the motion for summary

4

judgment on the 9th.

5

to our scheduling order at those times.

6

requesting if the Court would consider having those hearings on

7

the following Thursday, February 16th so that it will be fully

8

briefed.

9
10

THE COURT:

They wouldn't be fully briefed according

Sure.

MR. PAGLIUCA:

Your Honor, would you like us to submit

11

something in writing on that?

12

THE COURT:

13

MS. McCAWLEY:

14

The parties are

It's up to.
Thank you, your Honor.
o0o

15
16
17
18
19
20
21
22
23
24
25
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I.

PRELIMINARY STATEMENT
On the heels of this Court denying Alan Dershowitz’s request to publish selections of

Defendant’s filed documents in his motion to intervene, Dershowitz’s close associate has filed
another motion to intervene, seeking substantially the same relief.
Proposed Intervenor and purported “journalist” Michael Cernovich requests that this
Court grant him intervenor status for the purpose of unsealing and publishing a single filing from
the above-captioned case: Defendant’s Motion for Summary Judgment, along with its nearly 700
pages of exhibits. He claims that “[t]he public has a right to see Maxwell’s Motion for Summary
Judgment and the press is here to show it to them.” Mot. at 1. Curiously, Mr. Cernovich does not
request to see any other sealed portion of the extensive record in this case (now spanning 586
docket entries). Nor does he seek access to Ms. Giuffre’s Response in Opposition to Defendant’s
Motion for Summary Judgment. Indeed, his cherry-picking of just one filing by Defendant to
publicize belies his stated position that “all Parties to this litigation have committed a
transgression” by filing documents under seal purusant to this Court’s Orders.
Cernovich also claims that his motion for unsealing is somehow “distinct from Professor
Dershowitz’s” motion . Mot. at 9. Yet, Cernovich’s motion clearly echoes the motion to
intervene brought by Alan Dershowitz.1 Indeed, one of the documents Dershowitz sought to
publicize is attached, in full, to Defendant’s motion for summary judgment, and the other
documents Dershowitz sought to publicize are described in detail by deposition testimony
attached to Defendant’s motion for summary judgment. In truth, both motions seek the same
relief – to selectively publish certain documents supporting Defendant’s position in this
litigation.
1

Dershowitz has since appealed this Court’s ruling on his motion to intervene to publish select
documents filed by Defendant, which is currently pending in the Second Circuit. It is our
understanding that Dershowitz will shortly be moving to dismiss his appeal.
1

This seeming “concidence” is less remarkable given the strong ties shared by Dershowitz
and Cernovich. Cernovich, pictured below, is the executive producer of a film starring2 none
other than Alan Dershowitz3:

Online film promotions claim the following:

Indeed, a clip of Dershowitz’s starring role in the film is featured by its promotional website:4

2

See http://www.silencedmovie.com/ (highlighting added).
http://www.imdb.com/title/tt6282878/.
4
Id.
3

2

Cernovich has not be shy about broadcasting his relationship with, and influence by, Alan
Dershowitz, and last summer tweeted:

Cernovich also attributes his inspriation to attend law school to Dershowitz:5

As the Court is aware, (and as, no doubt, Cernovich is aware from reviewing the
Complaint), this is a case that involves the Defendant’s sexual abuse and trafficking of Ms.
5

https://www.dangerandplay.com/2016/12/01/who-is-in-silenced-the-best-documentary-on-freespeech-ever/ (highlighting added).
3

Giuffre while she was a minor child. As the Court is also aware, evidence relating to the sexual
abuse and trafficking of minors and other young women is contained in many of the documents
in this case. This Court’s Protective Order (DE 62) protects both the identities and the
cirucmstances surrounding victims of sexual abuse. The Court has already ruled that the
Protective Order should not be disturbed by an intervenor seeking to publish self-selected parts
of the record, and nothing in the instant motion should lead to a different conclusion.
Additionally, Cernovich’s previous statements regarding sexual assault belie his
professed purpose of promoting “openness in the judicial branch,” (Mot. at 3), and instead point
to an illegitimate and improper purpose for seeking to publish these documents-a personal
vendetta, that is wholly divorced from anything related to the public right of access to the
Courts.
Cernovich appears to have a personal interest (to use his words) in “slut sham[ing]”
women. Multiple websites, including Wikipedia.com, captured various tweets issued by
Cernovich.6 Cernovich’s tweets show that his interest in sexual assault is not simply journalistic,
as he claims, but instead betrays a purient interest to fetishize rape:

Another tweet he issued expressed an opinion that “[d]ate rape does not exist,” indicating
that he does not believe someone can be raped by an acquaintance:

6

http://www.mediaite.com/online/fox-news-under-fire-after-inviting-rape-apologist-on-as-guest/
http://www.thedailybeast.com/articles/2016/08/09/why-did-fox-news-welcome-date-rapeapologist-mike-Cernovich.html.
4

Needless to say, the girls and young women who have provided testimony or other information
for this case discussed sexual abuse. Based on Cernovich’s published comments, it is likely that
he will not only expose details relating to sexual assault of Ms. Giuffre, but to improperly expose
identities of other victims merely to satisfy his personal interest in such matters. Indeed, it
appears that Cernovich harbors a special antipathy for victims of sexual assault, saying “why
should I care when women are raped?”

According to The New Yorker, Cernovich “was accused of raping a woman he knew; the charge
was later dropped, but a judge ordered him to do community service for midemeanor battery.”7
Cernovich also published his ideas on the importance of “slut sham[ing]” women,
particularly in relation to women of a certain race:

7

http://www.newyorker.com/magazine/2016/10/31/trolls-for-trump.
5

AIDS is not the only deadly disease he has used to attack women in relation to sexual activity
and rape. He has also tweeted, “Who cares about breast cancer and rape? Not me.”8
Far from being a legitimate “journalist” reporting on news, Cernovich simply uses
electronic media to engage in his own personal vendetta:

Due to the sensitive nature of the subject matter of this litigation – including but not
limited to the sexual assault of numerous minors – this Court entered a Protected Order as
stipulated by the Parties (DE 62). It is wholly inappropriate for an individual with the personal
vendettas discussed above, not to mention close ties with the previous proposed intervenor, to be
able to intervene in this case to obtain access to sensitive materials relating to child sexual assault
and sex trafficking.

II.

BACKGROUND
This is a case concerning sex abuse of minors, brought by a woman who was herself a

minor victim of sex abuse. Accordingly, this Court has recognized from the outset the paramount
importance of a protective order in this case, announcing at one of the first hearings in the case
that “of course there should be a protective order in this case.” Thereafter, on March 18, 2016,
“[u]pon a showing of good cause,” the Protective Order was entered (DE 62 at p.1). In reliance

8

Id.
6

on these rulings, both parties have now designated hundreds of pages of materials confidential
under the Court’s Order.
III.

LEGAL ARGUMENT
A.

This Court Can Deny the Motion Before Reaching the Merits

The Court may deny Cernovich’s motion without reaching the merits based on its
discretion. Fed. R. Civ. P. 24(b)(3); See, e.g., Liz Claiborne, Inc. v. Mademoiselle Knitwear, Inc.,
1996 WL 346352, at *4 (S.D.N.Y. June 26, 1996) (Sweet, J.) (denying leave to intervene); Levin
v. U.S., 633 Fed. Appx. 69, 70 (2nd Cir. 2016) (affirming district court’s denial of motion to
intervene, explaining “[b]ecause of the fact-intensive nature of an intervention decision, we
review for ‘abuse of discretion’ a district court's order denying intervention . . . by permission.”).
As the documents Cernovich seeks to publish are substantively the same as those Dershowitz
sought to publish, this Court can deny Cernovich’s motion on the grounds that publishing the
documents he seeks would prejudice Ms. Giuffre. Indeed, (as explained in her previous briefing)
it would be extremely prejudicial to Ms. Giuffre should the Court allow Cernovich to publish–
out of the hundreds of documents filed under seal in this case –Defendant’s motion for summary
judgment and exhibits alone, not simply because such a publication wouuld be grossly one-sided,
but also because Defendant’s Motion for Summary Judgment and Rule 56.1 Statement of Fact is
rife with misstatments and falsehoods.
B.

Cernovich’s Attempt to Distinguish his Motion from Dershowitz’s Fails:
Cernovich Acts as Dershowitz’s Proxy and Dershowitz’s Illegitimate Purpose
is Imputed to Cernovich (and Cernovich has an Illegitimate Purpose of His
Own)

“A litigant's purpose in seeking modification of an existing protective order is also
relevant for determining whether to grant a modification.” Dorsett v. County of Nassau, 289
F.R.D. 54, 65 (E.D.N.Y. 2012). Dershowitz’s failed attempt to publicize the same documents
7

admitted his illegitimate purpose behind his motion: “My goal is to bring charges against the
client and require her to speak in court.” See McCawley Dec. at Exhibit 1, Australian
Broadcasting System (ABC), January 6, 2015.
Indeed, in over fifty statements to the press, he has explained to the world (if not this
Court) his reasons for maintaining his attacks on Ms. Giuffre in the media, in which he has
publicly called her a “prostitute” and a “bad mother” to her three minor children. See McCawley
Dec. at Exhibit 2, Local 10 News, January 22, 2015. By his own words, Dershowitz wanted to
intimidate and harass Ms. Giuffre with the specter of his sending her “to jail.”
Aligned in purpose, Cernovich and Dershowitz’s motivations are equally illegitimate.
Here Cernovich is someone who is a “rape apologist”9 and advocates “slut shaming”10. The
Court should not provide him access to sensitive materials describing the sexual assault of
minors and women identifying those victims.
Nixon v. Warner Communications, Inc., 435 U.S. 589, 598 (1978), explained that “[i]It is
uncontested that the right to . . . copy judicial records is not absolute . . . access has been denied
where court files might have become a vehicle for improper purposes.” Nixon instructed that
lower courts should “exercise an informed discretion as to the release” of materials, because,
“[o]therwise, there would exhibit a danger that the court could become a partner in the use of the
subpoenaed material to gratify private spite or promote public scandal, with no corresponding
assurance of public benefit.” Nixon v. Warner Communications, Inc., 435 U.S. at 603 (internal
citations and quotations omitted).

9

http://www.thedailybeast.com/article/2016/08/09/why-did-fox-news-welcome-date-rape-apologist-mickeCernovich.html
10

http://www.mediaite.com/online/fox-news-under-fire-after-inviting-rape-apologist-on-as-guest/
http://www.thedailybeast.com/articles/2016/08/09/why-did-fox-news-welcome-date-rapeapologist-mike-Cernovich.html.
8

Under Nixon, this Court should not allow itself to be Cernovich’s partner in gratifying his
“private spite” for victims of sexual by giving him depictions of sexual assault to read and
publish. Nor should the Court gratify Dershowitz’s private spite for Ms. Giuffre by allowing
Cernovich to act as his proxy. This Court’s refusal to allow Dershowitz to publish materials due
to his illegitimate purpose also should bar Cernovich’s motion to publish the same and similar
materials for his own personal illegitimate purposes.
Moreover, Cernovich’s public statements already generally besmirch rape victims. The
Second Circuit does not allow a court to unseal private and otherwise protected material to
enable a non-party to conduct a public smear campaign. U.S. v. Amodeo ("Amodeo II"), 71 F.3d
at 1044, 1051 (“The nature and degree of injury must also be weighed. This will entail
consideration not only of the sensitivity of the information and the subject but also of how the
person seeking access intends to use the information…personal vendettas…need not be aided.”)
(Emphasis added).
Cernovich’s apparent personal vendetta against victims of sexual assault and Cernovich’s
personal relationship with Dershowitz (who has a personal vendetta against Ms. Giuffre)
constitute prima facie evidence that he seeks the revelation of these materials for an improper
personal vendetta. Therefore in accordance with governing law, this Court should hold that the
privacy interests in the materials Cernovich (and Dershowitz) seek outweigh any weak
presumption of access.
C.

The (One-Sided) Materials Cernovich Seeks to Publish are Exactly the Type
of Materials that are Appropriate for a Protective Order

Cernovich’s motion also fails because the common law presumption of access is easily
overcome here by countervailing factors, namely that the materials at issue contain sensitive
information regarding the sexual assault of minors. Lugosch v. Pyramid Co. of Onondaga, 435
9

F.3d 110, 119–20 (2d Cir. 2006) (noting that if a court finds documents to be judicial, it must
then assess the weight of the presumed access and determine if countervailing factors override
the presumption). And in this case, where so much of the evidence relates to sexual assault, and
sexual assault of minors, there are great countervailing factors to maintain this Court’s Protective
Order. Cernovich’s brief is entirely silent on the fact that the sealed documents in this case relate
to the sexual assault of minors (a fact he is no doubt aware of by his admitted reading Plaintiff’s
response in opposition to Dershowitz’s motion to intervene).11 His brief fails to make a showing
to the Court (or, indeed, offer any explanation at all) as to why some unspecified interested in
publicly revealing documents concerning the sexual assault of minors should take precedence
over the well-reasoned Protective Order this Court not only entered but repeatedly reaffirmed.
D.

Cernovich’s Attempt to Make a Distinction About Summary Judgment
Materials Also Fails

Courts routinely maintain the seal over materials for which confidentiality is important,
including summary judgment materials. See Louis Vuitton Malletier, S.A. v. My Other Bag, Inc.,
156 F. Supp. 3d 425, 445 N7 (S.D.N.Y. 2016) (“As for competing considerations that counsel in
favor of allowing the parties to file their briefs under seal, the privacy interests of the parties in
preventing the public disclosure of private business figures and communications are not
insignificant. The Court therefore concludes that the balance of interests is in favor of allowing
the parties' [summary judgment] briefs to be filed under seal.”). This ruling is in-line with the
Second Circuit’s directive regarding how to assess the weight of the presumption of access. “The
presumption of access must be governed by the role of the material at issue in the exercise of
Article III judicial power and the resultant value of such information to those monitoring the
11

“This is a case concerning sex abuse of minors, brought by a woman who was herself a minor
victim of sex abuse.” Ms. Giuffre Response in Opposition to Dershowitz’s Motion to Intervene
at 9.
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federal courts. Generally, the information will fall somewhere on a continuum from matters that
directly affect an adjudication to matters that come within a court's purview solely to insure their
irrelevance.” Amodeo II, 71 F.3d at 1049.
Cernovich fails to make a showing that the documents he seeks – including the nearly
700 pages of exhibits - directly affect adjudication of this case. Briefing on summary judgment
has not yet closed. Indeed, Ms. Giuffre only filed her Response in Opposition to Defendant’s
Motion for Summary Judgment two days ago. It is unclear whether the Court will rely upon
Defendant’s voluminous exhibits to her Motion for Summary Judgment, as Defendant’s Motion
for Summary Judgment is wholly without merit, and should be summarily denied. If the motion
is denied, then there will be no “adjudication” as a result of the motion- the jury will make the
adjudication at trial- a trial that will be open to the public.
“Where testimony or documents play only a negligible role in the performance of Article
III duties, the weight of the presumption is low and amounts to little more than a prediction of
public access absent a countervailing reason.” Amodeo II, 71 F.3d at 1050. The pages and pages
of exhibits (for example) attached to Defendant’s summary judgment will play, at best, a neglible
role in resolving this lawsuit. Accordingly, the documents sought by Cernovich (and Deshowitz)
are not unlikely to play any significant role in this case and access should be denied.
E.

The Second Circuit Has a Presumption Against Modifying Protective Orders
Upon Which Parties Reasonably Relied

The Second Circuit has expressly acknowledged that its protective order modification test
has, as a general matter, a “strong presumption against the modification of a protective order, and
orders should not be modified absent a showing of improvidence in the grant of the order or
some extraordinary circumstance or compelling need.” In re Teligent, Inc., 640 F.3d 53, 59 (2d
Cir. 2011) (affirming denial of motion to lift confidentiality provisions of the protective order).
11

Indeed, “once a discovery protective order is in place, the applicable standard requires
party seeking to modify the order to show improvidence in the grant of the protective order or
some extraordinary circumstance or compelling need.” In re September 11 Litigation, 262 F.R.D.
274 (S.D. N.Y. 2009). Cernovich does not come close to making that demanding showing.
Cernovich’s failure to make that showing stands out in sharp relief when he argues that
the “privacy concerns” of third-parties who are protected by the Court’s Protective Order – third
parties who only agreed to testify under auspices of the Protective Order, and who testified about
highly sensitive information concerning their own sexual assault – are “insufficient when
contrasted with the rights of the people to have open courts.” Mot. at 8. Unsurprisingly,
Cernovich cites no case in any jurisdiction to support such a fantastical claim. Cernovich’s
comes to this Court to argue that it should not protect testimony and evidence about sexual
assault and the sexual assault of minors with absolutely no authority supporting his position. For
that reason alone, this Court should deny this baseless motion.
1.

The Record in This Case Shows That the Protective Order Was Not
Improvidently Granted.

Despite Cernovich’s argument, the Protective Order, entered “[u]pon a showing of good
cause,” was not improvidently granted. (DE 62 at p. 1). “I want to be sure that we can enforce
the confidential aspect of that agreement, and I think that could be critical down the line.”
Indeed, it is well-settled that “once a discovery protective order is in place” modification is only
justified where the party seeking access can “show improvidence in the grant of the protective
order or some extraordinary circumstance or compelling need.” In re September 11 Litigation,
262 F.R.D. 274 (S.D. N.Y. 2009). Cernovich’s attempts to claim improvidence, carelessness, or
shortsightedness of this Court in granting the Protective Order are unavailing. To the contrary,
this Court has, twice, found the case warrants a stringent Protective Order, and has specifically
12

expressed concern for its ongoing efficacy. Indeed, with jury selection in this case right around
the corner, releasing these materials now could taint the jury pool. Cernovich offers no sound
reason for modifying the order.
2.

Both the Parties and Deponents in This Case Have Reasonably Relied
Upon the Protective Order

The Second Circuit has been hesitant to permit modifications that might “unfairly disturb
the legitimate expectations of the parties or deponents.” Dorsett v. County of Nassau, 289 F.R.D.
54, 64 (E.D.N.Y. 2012). Indeed, “[i]t is presumptively unfair for courts to modify protective
orders which assure confidentiality and upon which the parties have reasonably relied.” 289
F.R.D. at 64 (E.D.N.Y. 2012) (internal citations and quotations omitted) (denying motion to lift
confidentiality of report of policing failures surrounding the murder of a young mother).
“Consequently, in a major decision in this field, Martindell v. International Telephone &
Telegraph Corp., 594 F.2d 291 (2d Cir.1979), the Second Circuit determined that ‘absent a
showing of improvidence in the grant of a Rule 26(c) protective order or some extraordinary y
circumstance or compelling need ... a witness should be entitled to rely upon the enforceability of
a protective order against any third parties.’” Id., quoting Martindell v. International Telephone
& Telegraph Corp., 594 F.2d at 296 (denying governmental access for criminal investigative
purposes civil deposition transcripts taken under a protective order).
In this case, Ms. Giuffre - and multiple other deponents - reasonably relied on this
Court’s Protective Order in giving testimony and producing documents. Indeed, Ms. Giuffre has
given testimony about being sexually assaulted furnished personal medical records, and
produced personal emails with close family members in reasonable reliance upon of the
Protective Order. Medical Diagnostic Imaging, PLLC v. Carecore Nat., LLC, 2009 WL
2135294, at *4 (S.D.N.Y. 2009) (denying motion to modify protective order because parties and
13

third parties have reasonably relied upon the terms of the protective order). Third-party witnesses
have done the same. Under Martindell, this Court cannot take away those protections after the
fact.
3.

Cernovich Fails to Overcome the Presumption to Maintain the Protective
Order

Tellingly, Cernovich cites no civil case in which a court modified a protective order to
give an intervener access to information about the sexual assault of a minor (when the intervener
was not the handicapped victim’s mother). Instead, Cernovich cites authority that is inapposite
and self-evidently distinguishable.
For example, in many of the cases Cernovich cited the court denied the motion. See AT &
T Corp.v. Sprint Corp., 407 F.3d 560, 562 (2d Cir. 2005) (the court denied the motion for
intervention for failure to show “the Protective Order was improvidently granted or that either
extraordinary circumstances or a compelling need exist”); In re Iowa Freedom of Info. Council,
724 F.2d 658, 661 (8th Cir. 1983); In re Orion Pictures Corp., 21 F.3d 24, 27 (2d Cir. 1994).
In E.E.O.C. v. Nat’l Children’s Ctr., Inc., 146 F.3d 1042, 1045 (D.C. Cir. 1998), where
the motion was granted, the intervener was mother of a handicapped sexual assault victim –
someone with a completely legitimate interest in the case, unlike the instant filer. In In re
Pineapple Antitrust Litig., 2015 U.S. Dist. LEXIS 122438, at 5 (S.D.N.Y. Aug. 7, 2015), the
motion was granted because it as a “long-closed civil lawsuit…,” not an ongoing litigation as is
the case here. Schiller v. City of N.Y., 2006 U.S. Dist. LEXIS 70479, at 5 (S.D.N.Y. Sep. 27,
2006) is also readily distinguishable. When the motion was brought by a legitimate news media
company – the New York Times – the Court found that intervention “for the limited purpose of
challenging strictures on the dissemination of information should not impede the progress of the
litigation.” (Emphasis added). There is no such limited purpose here, and any release of
14

confidential material prior to the trial would most certainly impede the progress of the litigation,
as it would likely be used as a tool to intimidate witnesses expected to be called at trial and to
taint the jury pool.
Further, Cernovich cites a Nevada case involving Dershowitz, and quotes from what
appears to be a statement made by one of the attorneys in the case. See Suen v. Las Vegas Sands,
Inc., District Court, Clark County, Nevada, Case No. A493744-C at 8 (Apr. 16, 2013).
Additionally, in Bernstein v. Bernstein Litowitz Berger & Grossmann LLP, 814 F.3d 132, 142
(2d Cir. 2016) the Court only allowed intervention “[a]fter parties settled the action” – not one
month prior to the commencement of trial.
To continue, Press-Enter. Co. v. Superior Court, 478 U.S. 1, 10 (1986); Richmond
Newspapers v. Virginia, 448 U.S. 555, 580 n.17 (1980); Globe Newspaper Co. v. Superior
Court, 457 U.S. 596, 605 (1982); and United States v. Myers (In re in re Nat’l Broad. Co.), 635
F.2d 945 (2d Cir. 1980) are inapposite because they involved criminal proceedings. Hartford
Courant Co. v. Pellegrino, 380 F.3d 83, 91 (2d Cir. 2004) in inapposite because it involved the
right of access to docket sheets (something Cernovich already has).United States v. Erie Cty.,
763 F.3d 235, 236 (2d Cir. 2014) is inapposite because the intervention took place after the
settlement agreement.
N.Y. Civ. Liberties Union v. N.Y.C. Transit Auth., 684 F.3d 286, 298 (2d Cir. 2011) cuts
against Cernovich’s argument as the Court stated: “Accordingly, we have recognized that “a
person's physical safety” as well as “the privacy interests of individuals” such as witnesses, third
parties, and those investigated in connection with a legal violation, may “warrant closure.””
Here, privacy interests of both parties and third parties warrant closure, which also makes

15

inapposite the holding in United States v. Erie Cty., 763 F.3d 235, 236 (2d Cir. 2014) (Sealing
did not invoke “privacy concerns.”).
Cernovich then cites to a series of cases, many of which are out-of-circuit, that are also
inapposite:
o Rushford v. New Yorker Magazine, Inc., 846 F.2d 249, 253-54 (4th Cir. 1988)


“In the absence of some overriding interest in favor of keeping
discovery documents under seal, once documents are submitted in
support of motion for summary judgment, they should be unsealed…”



“It appears from the record that the Order was entered to facilitate pretrial discovery.” Here there is an overriding interest in favor of keeping
the Protective Order, as explained above.

o In re Continental Ill. Secs. Litig., 732 F.2d 1302, 1308 (7th Cir. 1984)


Only reasons given for maintaining confidentiality: attorney-client
privilege, work product immunity and effective functioning of special
litigation committees. By contrast, protecting minor victims of sexual
assault is at stake with this case.

o Publicker Indus., Inc. v. Cohen, 733 F.2d 1059, 1070 (3d Cir. 1984) - Factually
different – it involved the transcript of hearing ruling on confidential information,
but also involved another other motion.
o Newman v. Graddick, 696 F.2d 796, 801 (11th Cir. 1983) - District court gave no
reason for limiting press access.
o In re Orion Pictures Corp., 21 F.3d 24, 27 (2d Cir. 1994) - Bankruptcy,
confidentiality upheld
o Westmoreland v. CBS, Inc., 752 F.2d 16, 22 (2d Cir. 1984) - Televised coverage
not allowed
In addition, Cernovich cites cases concerning cameras in the courtroom – cases which have
absolutely no bearing on the issue at hand. See Katzman v. Victoria’s Secret Catalogue, 923 F.
Supp. 580, 588 (S.D.N.Y. 1996); E*Trade Fin. Corp. v. Deutsche Bank AG, 582 F. Supp. 2d
528, 531 (S.D.N.Y. 2008).
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Finally, it is worth noting that this case is set for trial March 13. Accordingly, the public’s
interest in learning about many other matters in this case will be fully satisfied in the very near
future. Cernovich offers no reason why the court cannot delay exposure of the materials in
question for another few weeks.
Cernovich has wholly failed to make any showing to justify disturbing this Court’s
Protective Order, entered for good cause. To the contrary, his comes to the Court with strong
indicia of truly improper purposes of unsealing such sensitive material.
CONCLUSION
Based on the foregoing, the Court should deny Cernovich’s motion in its entirety.

Dated: February 2, 2017
Respectfully Submitted,
BOIES, SCHILLER & FLEXNER LLP
By: /s/ Meredith Schultz
Sigrid McCawley (Pro Hac Vice)
Meredith Schultz (Pro Hac Vice)
Boies Schiller & Flexner LLP
401 E. Las Olas Blvd., Suite 1200
Ft. Lauderdale, FL 33301
(954) 356-0011
David Boies
Boies Schiller & Flexner LLP
333 Main Street
Armonk, NY 10504
Bradley J. Edwards (Pro Hac Vice)
FARMER, JAFFE, WEISSING,
EDWARDS, FISTOS & LEHRMAN, P.L.
425 North Andrews Avenue, Suite 2
Fort Lauderdale, Florida 33301
(954) 524-2820
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Paul G. Cassell (Pro Hac Vice)
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
VIRGINIA GIUFFRE,
Plaintiff,

No. 15 Civ. 7433 (RWS)

-againstGHISLAINE MAXWELL,
Defendant.

INTERVENOR ALAN M. DERSHOWITZ’S MEMORANDUM OF LAW IN SUPPORT
OF MICHAEL CERNOVICH’S MOTION TO UNSEAL

Emery Celli Brinckerhoff & Abady LLP
600 Fifth Avenue, 10th Floor
New York, New York 10020
(212) 763-5000
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ARGUMENT
Intervenor Alan M. Dershowitz1 hereby joins in the pending motion by Michael
Cernovich d/b/a Cernovich Media (“Cernovich”) to unseal all papers filed under seal in relation
to Defendant’s pending motion for summary judgment. Dershowitz relies upon and incorporates
by reference his previous submissions in support of his motion to unseal certain documents in
this case (see ECF Nos. 362-64, 382, 435-36), as well as Cernovich’s filings in support of his
motion to unseal (see ECF Nos. 550-52, 604-05), to the extent consistent with Dershowitz’s prior
filings.
Unlike the extent of the public’s right to access discovery motion papers—the subject of
Dershowitz’s previous unsealing motion—the right of access to summary judgment papers is
well-settled in this Circuit: “‘Documents used by parties moving for, or opposing, summary
judgment should not remain under seal absent the most compelling reasons.’” Cox v. Onondaga
Cnty. Sheriff’s Dep’t, 760 F.3d 139, 150 (2d Cir. 2014) (alteration omitted) (quoting Joy v.
North, 692 F.2d 880, 8932 (2d Cir. 1982)). The parties cannot possibly establish such reasons
with respect to the summary judgment record in this case, as the substance of Plaintiff’s
allegations have been a matter of public record for years. See ECF No. 364 at 4-11, 19-20, 25.
The Second Circuit has specifically held that documents filed in support of or in opposition to a
summary judgment motion are publicly accessible judicial documents as a matter of law when
they are filed, regardless of “how a court ultimately comes out on [the] motion.” Lugosch v.
Pyramid Co. of Onondaga, 435 F.3d 110, 122 (2d Cir. 2006) (noting that the filing party should,
for purposes of public access, “be assumed to have supported their papers with admissible
evidence”). “If the rationale behind access is to allow the public an opportunity to assess the
correctness of the judge’s decision, documents that the judge should have considered or relied
1

In its sealed November 2, 2016 Order, the Court granted Dershowitz’s motion for permissive intervention under
Federal Rule of Civil Procedure 24(b).

1
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upon, but did not, are just as deserving of disclosure as those that actually entered into the judge's
decision.” Id. at 124 (internal quotation marks and ellipsis omitted).
Ultimately, “summary judgment is an adjudication, and an adjudication is a formal act of
government, the basis of which should, absent exceptional circumstances, be subject to public
scrutiny.” Id. at 121 (internal quotation marks and alteration omitted). Because no such
circumstances are present here, Cernovich’s motion should be granted, and Dershowitz joins
Cernovich’s application to unseal the summary judgment record in its entirety.
Dated: February 10, 2017
New York, New York
EMERY CELLI BRINCKERHOFF
& ABADY LLP
___________/s/_________________
Andrew G. Celli, Jr.
David A. Lebowitz
600 Fifth Avenue, 10th Floor
New York, New York 10020
(212) 763-5000
Attorneys for Intervenor
Alan M. Dershowitz
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United States District Court
Southern District of New York
Virginia L. Giuffre,
Plaintiff,

Case No.: 15-cv-07433-RWS

v.
Ghislaine Maxwell,
Defendant.
________________________________/

JOINT PRETRIAL STATEMENT
Pursuant to this Court’s individual practice rules, the parties hereby submit the following
Joint Pretrial Statement as follows:
i.

Full Caption of the Action

Virginia L. Giuffre, Plaintiff v. Ghislaine Maxwell, Defendant, Case No.: 15-cv07433-RWS.
ii.

The Names and Addresses and Telephone and Fax Numbers of Trial
Counsel:
Plaintiff’s Trial Counsel:
David Boies:

Boies Schiller & Flexner
333 Main Street
Armonk, NY 10504
Tel: 914-749-8200
Fax: 914-749-8300
dboies@bsfllp.com

Sigrid McCawley:

Boies Schiller & Flexner
401 E. Las Olas Boulevard, Suite 1200
Ft. Lauderdale, FL 33301
Tel: 954-356-0011
Fax: 954-356-0022
smccawley@bsfllp.com
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Meredith Schultz:

Boies Schiller & Flexner
401 E. Las Olas Boulevard, Suite 1200
Ft. Lauderdale, FL 33301
Tel: 954-356-0011
Fax: 954-356-0022
mschultz@bsfllp.com

Paul Cassel:

University of Utah
383 University Street
Salt Lake City, UT 84112
Tel: 801-585-5202
Fax: 801-585-2750
cassellp@law.utah.edu

Bradley Edwards:

Farmer, Jaffe, Weissing, Edwards, Fistos & Lehrman
425 North Andrews Avenue, Suite 2
Ft. Lauderdale, FL 33301
Tel: 954-524-2820
Fax: 954-524-2822
brad@pathtojustice.com

J. Stan Pottinger:

49 Twin Lakes Road
South Salem, NY 10590
Tel: 914-763-8333
stanpottinger@aol.com

Defendant’s Trial Counsel:
Laura Menninger:

Haddon, Morgan and Foreman, P.C.
150 East 10th Avenue
Denver, CO 80203
Tel: 303-831-7364
Fax: 303-832-2628
lmenninger@hmflaw.com

Jeffrey S. Pagliuca:

Haddon, Morgan and Foreman, P.C.
150 East 10th Avenue
Denver, CO 80203
Tel: 303-831-7364
Fax: 303-832-2628
jpagliuca@hmflaw.com

Ty Gee:

Haddon, Morgan and Foreman, P.C.
150 East 10th Avenue
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Denver, CO 80203
Tel: 303-831-7364
Fax: 303-832-2628
tgee@hmflaw.com
iii.

A brief statement by each party as to the basis of subject matter jurisdiction
and a brief statement by each other party as to the presence or absence of
subject matter jurisdiction. Such a statement shall include citations to all
statutes relied on and relevant facts as to citizenship and jurisdictional
amount.
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Respectfully Submitted,
BOIES, SCHILLER & FLEXNER LLP
By: /s/ Sigrid McCawley
Sigrid S. McCawley(Pro Hac Vice)
Meredith Schultz (Pro Hac Vice)
Boies Schiller & Flexner LLP
401 E. Las Olas Blvd., Suite 1200
Ft. Lauderdale, FL 33301
(954) 356-0011
David Boies
Boies Schiller & Flexner LLP
333 Main Street
Armonk, NY 10504
Bradley J. Edwards (Pro Hac Vice)
FARMER, JAFFE, WEISSING,
EDWARDS, FISTOS & LEHRMAN, P.L.
425 North Andrews Avenue, Suite 2
Fort Lauderdale, Florida 33301
(954) 524-2820
Paul G. Cassell (Pro Hac Vice)
S.J. Quinney College of Law
University of Utah
383 University St.
Salt Lake City, UT 84112
(801) 585-5202[1]
Counsel for Plaintiff, Virginia Giuffre

By: /s/ Jeffrey S. Pagliuca
Laura A. Menninger, Esq.
Jeffrey Pagliuca, Esq.
Ty Gee (pro hac vice pending)
HADDON, MORGAN & FOREMAN, P.C.
150 East 10th Avenue
Denver, Colorado 80203
Tel: (303) 831-7364
[1]

This daytime business address is provided for identification and correspondence purposes only
and is not intended to imply institutional endorsement by the University of Utah for this private
representation.
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1

(Case called)

2

MS. McCAWLEY:

3

the plaintiff's letter motion --

4

THE COURT:

5

MS. McCAWLEY:

6

THE COURT:

7

MS. McCAWLEY:

Yes, your Honor.

2

We're here today on

Yes.
-- to add a new witness.

May I begin?

Yes.
I'm going to refer, since there are

8

other individuals in the courtroom, to the individual as the

9

witness, if that's all right with the Court, and attempt not to

10

disclose any confidential information.

11

We're seeking to add a new witness that we would like

12

to use at trial.

13

disclose that witness, and we immediately told the defendants

14

that we would make the witness available for deposition in New

15

York at a time that was convenient for them.

16

this witness is somebody that should have been on the

17

defendant's Rule 26 disclosures as an initial matter, this

18

particular individual.

19

We have revised our Rule 26 disclosures to

We believe that

With respect to the process that we're seeking here

20

today, your Honor, we would request that the Court allow a

21

deposition to go forward so that we can use this witness at

22

trial.

23

diligent in discovery in this case.

24

pages of documents, we've tracked down witnesses wherever we

25

could in order to gather information that was relevant to the

As the Court knows, the plaintiff has been very
We've produced over 10,000
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1

trial in this matter.

You held, in your case of MBIA v.

2

Patriarch, which is 2012 WL 2567892, that "this Court and other

3

courts have adopted the taking of deposition as the appropriate

4

mechanism to address late-disclosed witnesses."

5

we believe that this is the appropriate way to resolve any

6

prejudice to any of the parties by producing this witness for

7

deposition.

8

her over as swiftly as possible to allow that to occur.

9

acted diligently with respect to this witness once we were

So your Honor,

This witness is in Europe, and we agreed to fly
We

10

informed of the witness.

We then conducted a due diligence

11

investigation to ensure that she had information that was

12

highly relevant to the case.

13

her in person and had her sign an affidavit at the embassy, the

14

US embassy in Europe, which has been submitted in this matter

15

confidentially.

16

this case.

17

defendant's statements under oath that relate to what we

18

contend was the sexual trafficking organization and also one of

19

the witnesses that they intend to propose at trial.

We flew our lawyers to meet with

We believe she's critical to the issues in

She directly contradicts a number of the

20

So your Honor, we believe we meet the test.

As the

21

Court knows, there's a six-prong test that you can look at in

22

this process, and we believe we meet that test and that it

23

would be prejudicial to the plaintiff to not allow this witness

24

in.

25

had her on our Rule 26 disclosures.

If we had known about her earlier, we certainly would have
We believe she is

SOUTHERN DISTRICT REPORTERS, P.C.
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1

necessary for the trial in this matter, and we believe that the

2

case law supports that in this instance.

3

Thank you, your Honor.

4

THE COURT:

5

MS. MENNINGER:

6

Thank you.
Good morning, your Honor.

Laura

Menninger on behalf of defendant Ghislaine Maxwell.

7

Ms. Maxwell, your Honor, absolutely denies these new

8

allegations relating to events that purportedly occurred more

9

than a decade ago and, moreover, do not bear directly on the

10

defamation claim at issue in this case.

11

I'd like to make four points, your Honor, in

12

addressing what is essentially plaintiff's request to call this

13

new witness at trial for which they urge the Court a simple

14

deposition would cure any prejudice.

15

First of all, simply permitting a deposition of this

16

late-disclosed witness does not cure the significant prejudice

17

to Ms. Maxwell based on the facts and procedural posture of

18

this case.

19

of the process of defending against this new claim, this new

20

allegation by this new witness, related to a time period that

21

is not at all overlapping with the plaintiff's allegations in

22

this case.

23

is four paragraphs in length, of which one paragraph actually

24

mentions my client.

25

national who lives in Europe.

The deposition, your Honor, would be the beginning

One affidavit has been submitted, your Honor.

It

The witness is apparently a South African
She was present, according to

SOUTHERN DISTRICT REPORTERS, P.C.
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1

the affidavit, for a six-month period, more than a decade ago.

2

In order to investigate, as we would be obligated to do and

3

entitled to do, your Honor, we would be forced to engage in

4

cross-border discovery.

5

suffice, your Honor.

6

which countries has she lived?

7

fabricating stories?

8

Does she have a motive to depart from the truth for financial

9

gain?

A simple Rule 45 subpoena would not

Does she have a criminal record?

In

Does she have a history of

Has she participated in other litigation?

Over the last ten years has she mentioned these

10

allegations to anyone?

11

contacted?

12

the woman's address.

13

that she can be reached care of one of plaintiff's attorneys.

14

They gave no other documents to support her claims -- no

15

photos, no travel documents, no names of other witnesses.

16

apparently, your Honor, apart from her testimony, the only

17

thing they intend to introduce at trial is her testimony.

18

Who are they?

How can they be

Plaintiff's Rule 26 disclosure doesn't even give
The Rule 26 disclosure, your Honor, says

So

Contemporaneous with taking her deposition, indeed to

19

prepare for her deposition, your Honor, we would need to engage

20

in other discovery.

21

some 25 witnesses who have been deposed in this case.

22

discovery closed last July.

23

supposedly had contact with this witness would either need to

24

be reinterviewed or redeposed.

25

Honor, more than two months ago.

There are, as your Honor is well aware,
And fact

Any one of those witnesses who

Expert discovery closed, your
Plaintiff has engaged an

SOUTHERN DISTRICT REPORTERS, P.C.
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1

expert in what she calls human trafficking, the law related to

2

human trafficking.

3

respects from those of the other complainants and I believe

4

would require the reopening of that expert's deposition.

5

Depending on the results of our investigation, your Honor,

6

there may be other witnesses in other countries, and I doubt

7

any of them are here in New York who would be required to be

8

deposed in order to preserve their trial testimony.

9

This woman's allegations differ in material

Your Honor, over the next five weeks, between now and

10

trial, as you know, there is a significant amount of litigation

11

that needs to occur, primarily in this courtroom.

12

reply to summary judgment due next week, we have our 702

13

replies due next week, we have our joint pretrial order due

14

next week, we have arguments here on February 16th on all of

15

those motions, we have arguments here on February 23rd in

16

relation to all of our objections to deposition designations,

17

which are voluminous.

18

imposition to both investigate a decades-old allegation that

19

occurred by someone who didn't overlap with plaintiff at the

20

same time we are preparing for a trial next month of two weeks

21

in length.

22

We have our

It would be a substantial, significant

I'd like to next address plaintiff's argument that

23

somehow we should have disclosed this witness in our Rule 26

24

disclosures.

25

THE COURT:

Yes.

SOUTHERN DISTRICT REPORTERS, P.C.
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1

MS. MENNINGER:

Plaintiff omitted from her recitation

2

of Rule 26 the second half of the same sentence, which requires

3

disclosure of individuals with discoverable information, and

4

I'll supply the rest of the sentence now, your Honor, "that the

5

disclosing party may use to support its claims or defenses,

6

unless the use would be simply for impeachment."

7

obviously, the defense has no intention of using this woman to

8

support its claims or its defenses.

9

Your Honor,

Third, the information disclosed, your Honor,

10

demonstrates the very limited information -- the four

11

paragraphs of information demonstrate that this witness'

12

evidence is neither relevant nor material to this defamation

13

action.

14

Your Honor, this particular witness is an adult woman.

15

She was an adult woman in her 20s when she claims to have met

16

the gentleman who serves as the backdrop of this litigation.

17

She met him, she says, by virtue of being introduced by a

18

completely different person, not by my client, your Honor.

19

says she met him in the year 2006, which was four years after

20

plaintiff had moved to another country and had stayed in that

21

country for a decade.

22

know each other.

23

plaintiff and plaintiff's action.

24

are significantly different from plaintiff's and therefore

25

would make them ineligible to be admitted vis-à-vis Rule

They haven't met each other.

She

They don't

She has no direct evidence with regard to
She also alleges facts that

SOUTHERN DISTRICT REPORTERS, P.C.
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1

404(b).

In her declaration, the only paragraph in which she

2

mentions my client at all is all inadmissible evidence, your

3

Honor.

4

hesitant to recite them because I know that plaintiff has

5

marked that declaration confidential, but if your Honor checks,

6

she is saying things that are based purely on her speculation.

7

There is no evidence, including the evidence included in the

8

letter motion --

It's speculative.

She's guessing about things.

9

THE COURT:

10

have any affidavit from her.

11

I'm

You know, oddly enough, I don't seem to

MS. MENNINGER:

It was in the plaintiff's reply

12

motion, attached to the plaintiff's reply motion in the copy I

13

received, your Honor.

14
15

MS. McCAWLEY:

hand you a copy of that.

16

THE COURT:

17

Oh, yes.

18

Your Honor, if I can approach, I can

Okay.

Fine.

My apologies.

didn't realize that.
Yes.

Thanks.

I'll take it.

I did have it.

Yes.

I

Hold on just a second.

19

Yes.

Thank you.

20

MS. MENNINGER:

In paragraph 3, she talks about what,

21

quote-unquote, "became clear to me" and what "appeared to be"

22

things and she recalls seeing things that she believes

23

indicated ages of other individuals there but has no direct

24

knowledge of that information.

25

Honor, I believe your Honor would be led to conclude that this

Upon a full briefing, your

SOUTHERN DISTRICT REPORTERS, P.C.
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1

is impermissible 404(b) evidence.

2

that goes to the heart of this defamation case, your Honor,

3

brought by plaintiff.

4

9

It's not direct evidence

Your Honor, plaintiff has been represented by current

5

counsel for approximately six years.

6

they have had these flight logs for the entire time.

7

some hundreds and hundreds of flight log pages with individuals

8

named on them.

9

there's nothing on the flight logs that indicate they were

10

During those six years
There are

My client denies knowing this woman, and

together at any point in time.

11

While plaintiff has argued they have acted diligently

12

after learning of this witness, your Honor, in none of their

13

pleadings, neither in court today, have they told your Honor

14

when they first were contacted by her, first met her, or the

15

like.

16

enough time to go to Europe to meet with her, to draft a

17

separate complaint which they filed.

18

due diligence.

19

Rule 26 doesn't even give her address, much less any initial

20

disclosures under Rule 26 of corroborating evidence, like her

21

own travel records, or her own photographs, or anything else

22

that they would use to support this claim.

23

Honor, for more than 30 days to seek to reopen discovery,

24

frankly, when we are 39 days from trial, is too long.

25

All we know is that in the last 30 days, they've had

They said they've done

As I pointed out already, your Honor, the

So waiting, your

Your Honor, we absolutely object to having this new
SOUTHERN DISTRICT REPORTERS, P.C.
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1

witness called at trial.

We've been litigating for a year and

2

a half vigorously litigating for a year and a half, and

3

discovery has been closed, fact discovery has been closed for

4

six months and expert discovery for more than two.

5

had sufficient time since we received this one week ago to

6

investigate these allegations -- certainly not to prepare for a

7

deposition, and we do not have time going forward to both do

8

that and simultaneously engage in the very complicated,

9

rigorous pretrial depressed schedule that we have set between

We have not

10

now and March 13th.

11

allow this witness to testify at trial, then, in addition to

12

her deposition, we will need at least 90 days to do all of the

13

things that I've outlined above.

14

plaintiff has been engaging in their due diligence, but as your

15

Honor knows, when someone makes an allegation about events

16

occurring more than ten years ago, it takes more than 39 days

17

to look into contrary facts and to do what is appropriate for

18

any lawyer to do to defend against these claims.

If, however, your Honor is inclined to

19

Thank you.

20

MS. McCAWLEY:

21

THE COURT:

22

MS. McCAWLEY:

We don't know how long

Your Honor, may I be heard?

Yes.
Your Honor, this witness is obviously

23

critical to the case.

We would not have brought this witness

24

to the Court in this circumstance unless that was the

25

situation.
SOUTHERN DISTRICT REPORTERS, P.C.
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1

The idea that discovery has been closed since July is

2

a bit inaccurate in that there have been subsequent depositions

3

of witnesses -- in fact one was taken just last week -- of

4

witnesses who were not cooperative in the discovery process, so

5

we had to get orders in order to compel their testimony.

6

that discovery has been ongoing for those bits and pieces that

7

we needed to shore up.

8
9

So

While I appreciate the concern over the fact that the
Rule 26 disclosures has her name, it does identify counsel,

10

which is appropriate in a Rule 26 disclosure if the individual

11

is represented by a lawyer so that they're not directly

12

contacted.

13

With respect to the deposition, of course we said we'd

14

fly her over right away to have that take place.

15

objectionable to receiving a subpoena, to the extent that's a

16

concern because she is a foreigner.

17

discovery here.

18

We're not

We want to comply with

We feel that this is definitely critical information.

19

I know that you've heard a parade of horribles from the

20

defendants, but really, this is just a situation where a

21

witness was not disclosed previously.

22

Of course if we had known of her, she would have been number

23

one on our list, because we believe she is absolutely critical

24

to the allegations in this case.

25

defamation case a number of times, the defamation at issue was

We did not know of her.

While this is referenced as a

SOUTHERN DISTRICT REPORTERS, P.C.
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1

about whether or not there was a sexual trafficking and sexual

2

abuse situation occurring.

3

your Honor, so she is critical to the case in that regard.

4

has directly observed things that other individuals had not

5

observed, so we believe she is not at all duplicative and is

6

necessary for us to be able to try this case.

7

She corroborates that directly,
She

I appreciate the concerns about timing, your Honor.

8

In fairness, if that is the concern of the Court, we're happy

9

to accommodate that in some way.

We just do want to make sure

10

that we're able to bring this witness' testimony forward,

11

because we believe that's very important to the jury with

12

respect to this issue.

13

witness.

14

on a plane and go to Europe, and we then, within the week,

15

disclosed her and said we would produce her for deposition,

16

your Honor.

17

over backwards to allow discovery in order to get this witness

18

before the Court.

19

We were diligent with respect to this

We did, as soon as she was able to meet with us, get

So while I appreciate those concerns, we will bend

So we appreciate the Court entertaining our motion,

20

and we hope that you will allow this witness to testify at

21

trial.

22

THE COURT:

Considering the factors which have to be

23

considered with respect to such an application, the trial is

24

imminent.

25

nonmoving party, the defendant, I understand that it would put

The request is opposed.

As to the prejudice of the

SOUTHERN DISTRICT REPORTERS, P.C.
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1

a burden upon them to do the things that they think is

2

necessary in the event that the deposition goes forward, but

3

that kind of prejudice is the prejudice created by this lawsuit

4

and that's unavoidable, so I don't think that there is any

5

prejudice in the sense of impropriety of the deposition.

6

And of course, I make no determination at this time as

7

to whether or not this witness has anything to say that would

8

be material in the case which we have.

9

on that, and I understand that that can be a subject of some

10
11

I reach no conclusion

considerable discussion at a later time.
As far as the diligence of the plaintiff is concerned,

12

I think under all the circumstances set forth in the letters

13

and today, I think they were reasonably diligent with respect

14

to this witness.

15

As to whether it leads to relevant evidence or not, I

16

have no idea.

17

direct statement by the defendant.

18

just don't know.

19

witness is going to involve a statement by the defendant or

20

what it's going to involve.

21

me, that it may lead to relevant evidence.

22

It has been stated that it will contradict a
Maybe yes, maybe no.

I

I don't know whether the testimony by this

But it is conceivable, it seems to

Therefore, considering all these factors, I will grant

23

the motion.

The deposition may go forward.

The discovery is

24

open for this limited purpose of dealing with this witness and

25

her deposition.

I anticipate that it may generate, as

SOUTHERN DISTRICT REPORTERS, P.C.
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1

everything in this case manages to generate, another motion,

2

but if that happens, it happens.

3

So is there anything further that I need to decide to

4

make things easier for you all?

5

MS. MENNINGER:

6

THE COURT:

7

MS. MENNINGER:

Just to clarify, your Honor.

Sure.
Since you're saying that discovery is

8

open for this limited purpose, I assume that any rebuttal

9

witnesses or subpoenas or discovery requests --

10

THE COURT:

No, no.

I'm just talking about this

11

woman's deposition at the moment.

12

comes up with something that's material and that you think

13

needs further investigation and you want to have additional

14

discovery, that's certainly something we'll deal with at that

15

time.

16

that's going to be produced, and maybe there won't be any.

17

don't know.

18

purposes, and we'll stop there, without reaching any conclusion

19

as to whether additional discovery may be necessary.

20

Now quite obviously, if she

Again, I don't know what this relevant evidence is
I

So I will permit the deposition for discovery

MS. MENNINGER:

Okay?

Typically, your Honor, for a

21

third-party witness such as this woman, we would serve her with

22

a subpoena to appear at a deposition along with relevant

23

documents that we could examine her on at that deposition.

24

THE COURT:

Sure.

25

MS. MENNINGER:

So I'm just making sure, under the

SOUTHERN DISTRICT REPORTERS, P.C.
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1

Court's ruling, we are permitted to serve her with such

2

subpoena so she would bring the relevant documents to or in

3

advance of her deposition and we could ask her then.

4
5

THE COURT:

Sure.

take it, since she's represented by counsel --

6

MS. MENNINGER:

7

THE COURT:

8

Yes, plaintiff's counsel.

MS. McCAWLEY:

-- that you can

Yes.

We'll accept the subpoena on her

behalf and make sure she appears.

11

THE COURT:

12

MS. McCAWLEY:

13

THE COURT:

I assumed you'd do that.
Yes.

But a very wise judge once told me, never

14

assume a goddamn thing.

15

Edward Lumbard's maxim.

16

Anything else?

17

MS. McCAWLEY:

18

MS. MENNINGER:

19

Yes, plaintiff's counsel.

agree right now that you'll accept that subpoena on her behalf.

9
10

And just to make things clear, I

So there you are.

Yes.

Thank you.
Not on this motion, your Honor.

you.

20

THE COURT:

21

(Adjourned)

That's J.

Thank you, all.

22
23
24
25
SOUTHERN DISTRICT REPORTERS, P.C.
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United States District Court
Southern District of New York

Virginia L. Giuffre,
Plaintiff,

Case No.: 15-cv-07433-RWS

v.
Ghislaine Maxwell,
Defendant.
________________________________/
PLAINTIFF’S MOTION TO COMPEL ALL WORK PRODUCT AND ATTORNEY
CLIENT COMMUNICATIONS WITH PHILIP BARDEN

Meredith Schultz
BOIES, SCHILLER & FLEXNER LLP
401 E. Las Olas Blvd., Suite 1200
Ft. Lauderdale, FL 33301
(954) 356-0011
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Specifically,
Ms. Giuffre, hereby moves this Court to Order Defendant to produce all work product documents
(including any internal e-mail communications) and all attorney-client communications she has
had with her attorney, Philip Barden, relating to his representation of her, as well as all
documents drafted, edited, or considered by Philip Barden in relation to his representation of
Ghislaine Maxwell, which would include, but not be limited to, those privileged documents
Defendant listed on her privilege log and order Mr. Barden to sit for his deposition in New York
relating to the subject matter of his waiver. See Schultz Dec. at Composite Exhibit 1.
I.

BACKGROUND

2
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II.

LEGAL ARGUMENT
A. Defendant Must Produce All Documents And Communications Relating to the
Waived Work Product And Sit For A Deposition.
“The work-product doctrine is waived when documents are voluntarily shared with an

adversary or when a party possessing the documents seeks to selectively present the materials to
prove a point, but then attempts to invoke the privilege to prevent an opponent from challenging
the assertion.” Niagara Mohawk Power Corp. v. Stone & Webster Eng. Corp., 125 F.R.D. 578,
587 (S.D.N.Y.1989). “Generally, the work product privilege is waived when protected materials
are disclosed in a manner which is either inconsistent with maintaining secrecy against
opponents or substantially increases the opportunity for a potential adversary to obtain the
protected information.” Id. at 590. Additionally, “[t]he work product privilege is waived when a
party to a lawsuit uses it in an unfair way that is inconsistent with the principles underlying the
doctrine of privilege. It is well settled that waiver may be imposed when the privilege-holder has
attempted to use the privilege as both ‘sword’ and ‘shield.’ Granite Partners, L.P. v. Bear
Stearns & Co. Inc., 184 F.R.D. 49, 54 (S.D.N.Y.1999) (Sweet, D.J.); see also Coleco Indus., Inc.
5
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v. Universal City Studios, Inc., 110 F.R.D. 688, 691 (S.D.N.Y.1986) (Sweet, D.J.)
(“[Defendant’s] affidavit and attached work product were proffered as a ‘testimonial use’ of
materials otherwise privileged. Fairness requires that discovery not be limited only to those
documents which have selectively been disclosed.”).

See, e.g., Hickman v. Taylor, 329 U.S. 495, 511, 67 S. Ct. 385, 393, 91
L. Ed. 451 (1947) (work product includes “interviews, statements, memoranda, correspondence,
briefs, mental impressions, personal beliefs, and countless other tangible and intangible ways”);
Comprehensive Habilitation Servs., Inc. v. Commerce Funding Corp., 240 F.R.D. 78, 87
(S.D.N.Y. 2006) (partial waiver of work product demanded waiver of all work-product related to
the subject matter of the initial disclosure); Coleco Indus., Inc. v. Universal City Studios, Inc.,
110 F.R.D. 688 (S.D.N.Y. 1986) (finding defendant waived work-product privilege in disclosing
documents that contained legal opinion of defendant's attorney in order to show reliance on
attorney's advice, which also waived privilege for other documents containing work product on
same issue); cf. In re Sealed Case, 676 F.2d 793, 817–18 (D.C. Cir. 1982) (disclosure required
“when a party seeks greater advantage from its control over work product than the law must
provide to maintain a healthy adversary system”).

6
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B. Defendant Waived Her Attorney Client Privilege By Submitting the Barden
Declaration In Support of Her Motion for Summary Judgement.
Just as with the work-product privilege, the attorney-client privilege cannot be used as a
sword and a shield. See, e.g., United States v. Bilzerian, 926 F.2d 1285, 1292 (2d Cir. 1991)
(“attorney-client privilege cannot at once be used as a shield and a sword”); McGrath v. Nassau
County Health Care Corp., 204 F.R.D. 240, 245 (E.D.N.Y.2001) (attorney-client privilege and
work-product privilege are governed by the “same fairness concerns”); Granite Partners, 184
F.R.D. at 54 (Sweet J.) (“waiver may be invoked where ‘a litigant makes selective use of
privileged materials, for example, by releasing only those portions of the material that are
favorable to his position, while withholding unfavorable portions.’” (internal citations omitted)).
The Second Circuit has held that “the [attorney-client] privilege may be implicitly waived
when [a party] asserts a claim that in fairness requires examination of protected
communications.” Bilzerian, 926 F.2d at 1292. Thus, “even if the privilege holder does not
attempt to make use of the privileged communication[,] he may waive the privilege if he makes
factual assertions the truth of which can only be assessed by examination of the privileged
communication.” In re Kidder Peabody Secs. Litig., 168 F.R.D. 459, 470 (S.D.N.Y. 1996).
Moreover, countless district courts have found that the filing of privileged
communications also waives the attorney-client privilege. See Curto v. Med. World Commc'ns,
7
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Inc., 783 F. Supp. 2d 373, 380 (E.D.N.Y. 2011) (waiver where party filed attorney-client
communications on “publically-accessible electronic docket” and voluntarily sent copy to
opposing counsel); accord First Am. CoreLogic, Inc. v. Fiserv, Inc., 2010 WL 4975566, at *2
(E.D.Tex. Dec. 2, 2010) (finding waiver of attorney-client privilege when party attached
privileged communications to motion for protective order and served the documents on all
parties); Tardiff v. Knox Cnty., 2007 WL 2413033, at **1–2 (D.Me. Aug. 21, 2007) (noting
party's concession of waiver of attorney-client privilege when party submitted privileged email
communications as an exhibit to court filing); Malkovich v. Best Buy Enter. Servs., Inc., 2006
WL 1428228, at *1 (D. Minn. May 22, 2006) (“By submitting the affidavit and accompanying
exhibits, Plaintiff has waived the attorney-client privilege....”).
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III.

CONCLUSION

Dated: February 22, 2017
Respectfully Submitted,
BOIES, SCHILLER & FLEXNER LLP
By: /s/ Meredith Schultz
Meredith Schultz (Pro Hac Vice)
Sigrid McCawley (Pro Hac Vice)
Boies Schiller & Flexner LLP
401 E. Las Olas Blvd., Suite 1200
Ft. Lauderdale, FL 33301
(954) 356-0011
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David Boies
Boies Schiller & Flexner LLP
333 Main Street
Armonk, NY 10504
Bradley J. Edwards (Pro Hac Vice)
FARMER, JAFFE, WEISSING,
EDWARDS, FISTOS & LEHRMAN, P.L.
425 North Andrews Avenue, Suite 2
Fort Lauderdale, Florida 33301
(954) 524-2820
Paul G. Cassell (Pro Hac Vice)
S.J. Quinney College of Law
University of Utah
383 University St.
Salt Lake City, UT 84112
(801) 585-52021

1

This daytime business address is provided for identification and correspondence purposes only
and is not intended to imply institutional endorsement by the University of Utah for this private
representation.
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 22nd of February, 2017, I electronically filed the
foregoing document with the Clerk of Court by using the CM/ECF system. I also certify that the
foregoing document is being served this day on the individuals identified below via transmission
of Notices of Electronic Filing generated by CM/ECF.
Laura A. Menninger, Esq.
Jeffrey Pagliuca, Esq.
HADDON, MORGAN & FOREMAN, P.C.
150 East 10th Avenue
Denver, Colorado 80203
Tel: (303) 831-7364
Fax: (303) 832-2628
Email: lmenninger@hmflaw.com
jpagliuca@hmflaw.com
/s/ Meredith Schultz
Meredith Schultz
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CERTIFICATE OF CONFERRAL
Undersigned counsel certifies that she raised the failure to produce issue in opposition to
Defendant’s Summary Judgment and also raise it at oral argument with the Court. To date,
Defendant has not produced any of the documents relating to her waiver of the work product or
attorney client privilege.

/s/ Meredith Schultz
Meredith Schultz
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United States District Court
Southern District of New York

Virginia L. Giuffre,
Plaintiff,

Case No.: 15-cv-07433-RWS

v.
Ghislaine Maxwell,
Defendant.
________________________________/
MOTION FOR PROTECTIVE ORDER FOR NON-PARTY WITNESS

PAGES 1-7
FILE UNDER SEAL
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 22nd of February, 2017, I electronically filed the
foregoing document with the Clerk of Court by using the CM/ECF system. I also certify that the
foregoing document is being served this day on the individuals identified below via transmission
of Notices of Electronic Filing generated by CM/ECF.
Laura A. Menninger, Esq.
Jeffrey Pagliuca, Esq.
HADDON, MORGAN & FOREMAN, P.C.
150 East 10th Avenue
Denver, Colorado 80203
Tel: (303) 831-7364
Fax: (303) 832-2628
Email: lmenninger@hmflaw.com
jpagliuca@hmflaw.com
Sigrid McCawley, Esq.
Meredith Schultz, Esq.
BOIES SCHILLER & FLEXNER, LLP
401 E. Las Olas Boulevard
Suite 1200
Fort Lauderdale, FL 33301
Tel: (954) 356-0011
Fax: (954) 956-0022
smccawley@bsfllp.com
mschultz@bsfllp.com
David Boies
BOIES SCHILLER & FLEXNER LLP
333 Main Street
Armonk, NY 10504
dboies@bsfllp.com
Bradley J. Edwards (Pro Hac Vice)
FARMER, JAFFE, WEISSING,
EDWARDS, FISTOS & LEHRMAN, P.L.
425 North Andrews Avenue, Suite 2
Fort Lauderdale, Florida 33301
(954) 524-2820
brad@pathtojustice.com
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Paul G. Cassell (Pro Hac Vice)
S.J. Quinney College of Law
University of Utah
383 University St.
Salt Lake City, UT 84112
(801) 585-52021
cassellp@law.utah.edu
Peter Guirguis, Esq.
MINTZ & GOLD, LLP
600 Third Avenue
New York, NY 10016
(212) 696-4848
guirguis@mintzandgold.com

/s/ J. Stanley Pottinger
J. Stanley Pottinger

1

This daytime business address is provided for identification and correspondence purposes only
and is not intended to imply institutional endorsement by the University of Utah for this private
representation.
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VIRGINIA L. GIUFFRE,
Plaintiff,
v.

15-cv-07433-RWS
GHISLAINE MAXWELL,
Defendant.

--------------------------------------------------)(

AMENDED SECOND PROPOSED DISCOVERY AND CASE MANAGEMENT
DEADLINES AND REQUEST TO MODIFY PRETRIAL SCHEDULING ORDER

Case 1:15-cv-07433-RWS Document 648 Filed 02/27/17 Page 2 of 4
Case 1:15-cv-07433-RWS Document 643 Filed 02/23/17 Page 2 of 4

The Parties, through their respective counsel, propose the following case management
deadlines and request that the Court enter an order modifying its Order of October 3, 2016, ECF
#455 for the following reasons:
Subsequent to the hearing on February 16, 2017 the parties have conferred extensively
about the viability of the existing case management deadlines. The parties agree that the
previous deadlines are no longer tenable. Accordingly, subject to the Court' s approval and
availability the parties propose the following schedule:
The jury trial scheduled for March 13, 2017 is rescheduled to begin on May 15, 2017 and
is anticipated to last four weeks;
Motions in Limine/other motions shall be filed by March 3, 2017;
Final Exhibit lists shall be exchanged by the parties no later than April 3, 2017 and
submitted to the Court by April 15, 2017;
The Revised Joint Pre-trial Order shall be submitted by April 15, 2017;
Proposed agreed upon/disputed Jury Instructions and Verdict forms shall be submitted by
April 24, 2017;
Proposed jury questions shall be submitted by May 1, 2017.
The parties suggest that the Court may wish to consider scheduling hearings on
outstanding issues, as necessary, as follows:
March 9, 2017, hearing on Plaintiff Giuffre' s Motion to Present Testimony from Jeffrey
Epstein for Purposes of Obtaining an Adverse Inference, ECF #608, hearing on Plaintiff's
Motion to Compel all Work Product and Attorney Client Communications with Philip Barden,
ECF #637, hearing on outstanding motions including Motion to Quash Edwards Subpoena, filed
in the Southern District of Florida on June 13, 2016 under case number 16-mc-61262, and
March 23 , 2017, hearing on 702 Motions ECF #520, 522, 524, 526, 528, 530, 533, 535
and motions in limine.
April 6, 2017, hearing on objections to deposition designations.
May 4, 2107, Pre-trial Conference to address any outstanding issues including
confidentiality.
WHEREFORE, the parties request that the Court adopt the proposed schedule and
modify the Court' s Order of October 3, 2016 to reflect the above deadlines.
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Dated: February 23 , 2017

Respectfully submitted,

Isl Bradley J Edwards
Bradley J. Edwards
FARMER, JAFFE, WEIS SING, EDWARDS,
FISTOS & LEHRMAN, P.L.
425 North Andrews Ave., Ste. 2
Ft. Lauderdale, FL 33301
brad@pathtojustice.com

Isl Jeffrey S. Pagliuca
Laura A. Menninger (LM-1374)
Jeffrey S. Pagliuca (pro hac vice)
Ty Gee (pro hac vice)

Attorney for Virginia Giuffre

Attorneys for Ghislaine Maxwell

HADDON, MORGAN AND FOREMAN, P.C.

150 East 101h Avenue
Denver, CO 80203
Phone: 303.831.7364
Fax:
303.832.2628
jpagliuca@hmflaw.com
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CERTIFICATE OF SERVICE
I certify that on February 23 , 2017, I electronically served this AMENDED SECOND
PROPOSED DISCOVERY AND CASE MANAGEMENT DEADLINES AND REQUEST TO
MODIFY PRETRIAL SCHEDULING ORDER via ECF on the following:
Paul G. Cassell
383 S. University Street
Salt Lake City, UT 84112
cassellp@law.utah.edu

Sigrid S. McCawley
Meredith Schultz
BOIES, SCHILLER & FLEXNER, LLP
401 East Las Olas Boulevard, Ste. 1200
Ft. Lauderdale, FL 33301
smccawley@bsfllp.com
mschultz@bsfllp.com

J. Stanley Pottinger
49 Twin Lakes Rd.
South Salem, NY l 0590
StanPottinger@aol.com

Bradley J. Edwards
FARMER, JAFFE, WEISSING, EDWARDS ,
FISTOS & LEHRMAN, P.L.
425 North Andrews Ave., Ste. 2
Ft. Lauderdale, FL 33301
brad@pathtojustice.com

Isl Nicole Simmons
Nicole Simmons
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

--------------------------------------------------X

Plaintiff,
v.
GHISLAINE MAXWELL,
Defendant.

.............................................
..

VIRGINIA L. GIUFFRE,

15-cv-07433-RWS

--------------------------------------------------X

Defendant’s Motion in Limine to Prohibit Questioning
Regarding Defendant’s Adult Consensual Sexual Activities

Laura A. Menninger
Jeffrey S. Pagliuca
Ty Gee
HADDON, MORGAN AND FOREMAN, P.C.
150 East 10th Avenue
Denver, CO 80203
303.831.7364
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Dated: March 3, 2017

Respectfully submitted,

/s/ Laura A. Menninger
Laura A. Menninger (LM-1374)
Jeffrey S. Pagliuca (pro hac vice)
Ty Gee (pro hac vice)
HADDON, MORGAN AND FOREMAN, P.C.
150 East 10th Avenue
Denver, CO 80203
Phone: 303.831.7364
Fax:
303.832.2628
lmenninger@hmflaw.com
Attorneys for Ghislaine Maxwell
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CERTIFICATE OF SERVICE
I certify that on March 3, 2017, I electronically served this Defendant’s Motion in Limine
Prohibit Questioning Regarding Defendant’s Adult Consensual Sexual Activities via ECF on the
following:
Sigrid S. McCawley
Meredith Schultz
BOIES, SCHILLER & FLEXNER, LLP
401 East Las Olas Boulevard, Ste. 1200
Ft. Lauderdale, FL 33301
smccawley@bsfllp.com
mschultz@bsfllp.com

Paul G. Cassell
383 S. University Street
Salt Lake City, UT 84112
cassellp@law.utah.edu

J. Stanley Pottinger
49 Twin Lakes Rd.
South Salem, NY 10590
StanPottinger@aol.com

Bradley J. Edwards
FARMER, JAFFE, WEISSING, EDWARDS,
FISTOS & LEHRMAN, P.L.
425 North Andrews Ave., Ste. 2
Ft. Lauderdale, FL 33301
brad@pathtojustice.com

/s/ Nicole Simmons
Nicole Simmons
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

--------------------------------------------------X

Plaintiff,
v.
GHISLAINE MAXWELL,
Defendant.

.............................................
..

VIRGINIA L. GIUFFRE,

15-cv-07433-RWS

--------------------------------------------------X

Defendant’s Motion in Limine to Exclude Evidence
Barred as a Result of Plaintiff’s Summary Judgment Concessions

Laura A. Menninger
Jeffrey S. Pagliuca
Ty Gee
HADDON, MORGAN AND FOREMAN, P.C.
150 East 10th Avenue
Denver, CO 80203
303.831.7364
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Dated: March 3, 2017.

Respectfully submitted,

/s/ Laura A. Menninger
Laura A. Menninger (LM-1374)
Jeffrey S. Pagliuca (pro hac vice)
Ty Gee (pro hac vice)
HADDON, MORGAN AND FOREMAN, P.C.
150 East 10th Avenue
Denver, CO 80203
Phone: 303.831.7364
Fax:
303.832.2628
lmenninger@hmflaw.com
Attorneys for Ghislaine Maxwell
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CERTIFICATE OF SERVICE
I certify that on March 3, 2017, I electronically served this Defendant’s Motion in Limine to
Exclude Evidence Barred as a Result of Plaintiff’s Summary Judgment Concessions via ECF on
the following:
Sigrid S. McCawley
Meredith Schultz
BOIES, SCHILLER & FLEXNER, LLP
401 East Las Olas Boulevard, Ste. 1200
Ft. Lauderdale, FL 33301
smccawley@bsfllp.com
mschultz@bsfllp.com

Paul G. Cassell
383 S. University Street
Salt Lake City, UT 84112
cassellp@law.utah.edu

J. Stanley Pottinger
49 Twin Lakes Rd.
South Salem, NY 10590
StanPottinger@aol.com

Bradley J. Edwards
FARMER, JAFFE, WEISSING, EDWARDS,
FISTOS & LEHRMAN, P.L.
425 North Andrews Ave., Ste. 2
Ft. Lauderdale, FL 33301
brad@pathtojustice.com

/s/ Nicole Simmons
Nicole Simmons
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SOUTHERN DISTRICT OF NEW YORK
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Plaintiff,
v.
GHISLAINE MAXWELL,
Defendant.
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..

VIRGINIA L. GIUFFRE,

15-cv-07433-RWS

--------------------------------------------------X

DEFENDANT’S MOTION IN LIMINE TO EXCLUDE JEFFREY EPSTEIN PLEA
AND NON-PROSECUTION AGREEMENT AND SEX OFFENDER REGISTRATION

Laura A. Menninger
Jeffrey S. Pagliuca
Ty Gee
HADDON, MORGAN AND FOREMAN, P.C.
150 East 10th Avenue
Denver, CO 80203
303.831.7364
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Dated: March 3, 2017

Respectfully submitted,

/s/ Laura A. Menninger
Laura A. Menninger (LM-1374)
Jeffrey S. Pagliuca (pro hac vice)
Ty Gee (pro hac vice)
HADDON, MORGAN AND FOREMAN, P.C.
150 East 10th Avenue
Denver, CO 80203
Phone: 303.831.7364
Fax:
303.832.2628
lmenninger@hmflaw.com
Attorneys for Ghislaine Maxwell
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CERTIFICATE OF SERVICE
I certify that on March 3, 2017, I electronically served this Defendant’s Motion in Limine
to Exclude Jeffrey Epstein Plea and Non-Prosecution Agreement and Sex Offender Registration
via ECF on the following:
Sigrid S. McCawley
Meredith Schultz
BOIES, SCHILLER & FLEXNER, LLP
401 East Las Olas Boulevard, Ste. 1200
Ft. Lauderdale, FL 33301
smccawley@bsfllp.com
mschultz@bsfllp.com

Paul G. Cassell
383 S. University Street
Salt Lake City, UT 84112
cassellp@law.utah.edu

J. Stanley Pottinger
49 Twin Lakes Rd.
South Salem, NY 10590
StanPottinger@aol.com

Bradley J. Edwards
FARMER, JAFFE, WEISSING, EDWARDS,
FISTOS & LEHRMAN, P.L.
425 North Andrews Ave., Ste. 2
Ft. Lauderdale, FL 33301
brad@pathtojustice.com

/s/ Nicole Simmons
Nicole Simmons
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
--------------------------------------------------X

Plaintiff,
v.
GHISLAINE MAXWELL,
Defendant.

...........................................
.....

VIRGINIA L. GIUFFRE,

15-cv-07433-RWS

--------------------------------------------------X
Declaration of Laura A. Menninger in Support of
Defendant’s Motion in Limine to Exclude Jeffrey Epstein Plea
and Non-Prosecution Agreement and Sex Offender Registration
I, Laura A. Menninger, declare as follows:
1. I am an attorney at law duly licensed in the State of New York and admitted to
practice in the United States District Court for the Southern District of New York. I am a
member of the law firm Haddon, Morgan & Foreman, P.C., counsel of record for Defendant
Ghislaine Maxwell in this action. I respectfully submit this Declaration in support of
Ms. Maxwell’s Motion in Limine to Exclude Jeffrey Epstein Plea and Non-Prosecution
Agreement and Sex Offender Registration.
2. Attached as Exhibit A (filed under seal) is a true and correct copy of the

Case 1:15-cv-07433-RWS Document 672 Filed 03/03/17 Page 2 of 3

3. Attached as Exhibit B (filed under seal) are true and correct copies of

I declare under penalty of perjury that the foregoing is true and correct.
Executed on March 3, 2017.
s/ Laura A. Menninger
Laura A. Menninger
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CERTIFICATE OF SERVICE
I certify that on March 3, 2017, I electronically served this Declaration of Laura A. Menninger in
Support of Defendant’s Motion in Limine to Exclude Jeffrey Epstein Plea and Non-Prosecution
Agreement and Sex Offender Registration via ECF on the following:
Sigrid S. McCawley
Meredith Schultz
BOIES, SCHILLER & FLEXNER, LLP
401 East Las Olas Boulevard, Ste. 1200
Ft. Lauderdale, FL 33301
smccawley@bsfllp.com
mschultz@bsfllp.com
Bradley J. Edwards
FARMER, JAFFE, WEISSING, EDWARDS,
FISTOS & LEHRMAN, P.L.
425 North Andrews Ave., Ste. 2
Ft. Lauderdale, FL 33301
brad@pathtojustice.com

Paul G. Cassell
383 S. University Street
Salt Lake City, UT 84112
cassellp@law.utah.edu

J. Stanley Pottinger
49 Twin Lakes Rd.
South Salem, NY 10590
StanPottinger@aol.com

/s/ Nicole Simmons
Nicole Simmons
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Defendant’s Motion in Limine to Permit Questioning
Regarding Plaintiff’s Sexual History And Reputation

Laura A. Menninger
Jeffrey S. Pagliuca
Ty Gee
HADDON, MORGAN AND FOREMAN, P.C.
150 East 10th Avenue
Denver, CO 80203
303.831.7364
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CONCLUSION

Dated: March 3, 2017

Respectfully submitted,

/s/ Laura A. Menninger
Laura A. Menninger (LM-1374)
Jeffrey S. Pagliuca (pro hac vice)
Ty Gee (pro hac vice)
HADDON, MORGAN AND FOREMAN, P.C.
150 East 10th Avenue
Denver, CO 80203
Phone: 303.831.7364
Fax:
303.832.2628
lmenninger@hmflaw.com
Attorneys for Ghislaine Maxwell

6

CERTIFICATE OF SERVICE
I certify that on March 3, 2017, I electronically served this Defendant’s Motion in Limine to
Permit Questioning Regarding Plaintiff’s Sexual History and Reputation via ECF on the
following:
Sigrid S. McCawley
Meredith Schultz
BOIES, SCHILLER & FLEXNER, LLP
401 East Las Olas Boulevard, Ste. 1200
Ft. Lauderdale, FL 33301
smccawley@bsfllp.com
mschultz@bsfllp.com

Paul G. Cassell
383 S. University Street
Salt Lake City, UT 84112
cassellp@law.utah.edu

J. Stanley Pottinger
49 Twin Lakes Rd.
South Salem, NY 10590
StanPottinger@aol.com

Bradley J. Edwards
FARMER, JAFFE, WEISSING, EDWARDS,
FISTOS & LEHRMAN, P.L.
425 North Andrews Ave., Ste. 2
Ft. Lauderdale, FL 33301
brad@pathtojustice.com

/s/ Nicole Simmons
Nicole Simmons
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Defendant’s Motion In Limine to Exclude
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Laura A. Menninger
Jeffrey S. Pagliuca
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There is no evidence on any of these issues and, accordingly, the document is hearsay for
which no exception applies.
Dated: March 3, 2017

Respectfully submitted,

/s/ Jeffrey S. Pagliuca
Laura A. Menninger (LM-1374)
Jeffrey S. Pagliuca (pro hac vice)
Ty Gee (pro hac vice)
HADDON, MORGAN AND FOREMAN, P.C.
150 East 10th Avenue
Denver, CO 80203
Phone: 303.831.7364
Fax:
303.832.2628
lmenninger@hmflaw.com
Attorneys for Ghislaine Maxwell
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CERTIFICATE OF SERVICE
I certify that on March 3, 2017, I electronically served this Defendant’s Motion in Limine to
Exclude Unauthenticated Hearsay Document from a Suspect Source via ECF on the following:
Sigrid S. McCawley
Meredith Schultz
BOIES, SCHILLER & FLEXNER, LLP
401 East Las Olas Boulevard, Ste. 1200
Ft. Lauderdale, FL 33301
smccawley@bsfllp.com
mschultz@bsfllp.com

Paul G. Cassell
383 S. University Street
Salt Lake City, UT 84112
cassellp@law.utah.edu

J. Stanley Pottinger
49 Twin Lakes Rd.
South Salem, NY 10590
StanPottinger@aol.com

Bradley J. Edwards
FARMER, JAFFE, WEISSING, EDWARDS,
FISTOS & LEHRMAN, P.L.
425 North Andrews Ave., Ste. 2
Ft. Lauderdale, FL 33301
brad@pathtojustice.com

/s/ Nicole Simmons
Nicole Simmons
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United States District Court
Southern District of New York
Virginia L. Giuffre,
Plaintiff,

Case No.: 15-cv-07433-RWS

v.
Ghislaine Maxwell,
Defendant.
________________________________/

PLAINTIFF’S MOTION IN LIMINE TO ADMIT
THE “BLACK BOOK” AS EVIDENCE AT TRIAL

Sigrid McCawley
BOIES, SCHILLER & FLEXNER LLP
401 E. Las Olas Blvd., Suite 1200
Ft. Lauderdale, FL 33301
(954) 356-0011

TABLE OF CONTENTS
Page
BACKGROUND ............................................................................................................................ 1
STANDARD................................................................................................................................... 3

CONCLUSION............................................................................................................................. 12
CERTIFICATE OF SERVICE ..................................................................................................... 12

i

TABLE OF AUTHORITIES
Page
Cases
Arlio v. Lively,
474 F.3d 46 (2d Cir. 2007).......................................................................................................... 3
Carofino v. Forester,
450 F. Supp.2d 257 (S.D.N.Y. 2006).......................................................................................... 3
Ferring B.V. v. Allergan, Inc.,
No. 12 CIV. 2650, 2016 WL 6441567 ....................................................................................... 3
John Paul Mitchell Sys. v. Quality King Distribs. Inc.,
106 F. Supp. 2d 462 (S.D.N.Y. 2000)......................................................................................... 7
Palmieri v. Defaria,
88 F.3d 136 (2d Cir. 1996).......................................................................................................... 3
United States v. Dhinsa,
243 F.3d 635 (2d Cir. 2001)........................................................................................................ 7
Wechsler v. Hunt Health Sys., Ltd.,
381 F. Supp. 2d 135 (S.D.N.Y. 2003)......................................................................................... 7
Rules
Fed. R. Evid. 401 ............................................................................................................................ 3
Fed. R. Evid. 402 ............................................................................................................................ 3
Fed. R. Evid. 801(d)(2)(B).............................................................................................................. 9
Fed. R. Evid. 801(d)(2)(C).............................................................................................................. 9
Fed. R. Evid. 801(d)(2)(D) ............................................................................................................. 9
Fed. R. Evid. 801(d)(2)(E).............................................................................................................. 9
Fed. R. Evid. 803 .......................................................................................................................... 10
Fed. R. Evid. 803(6)........................................................................................................................ 8
Fed. R. Evid. 803(17)................................................................................................................ 9, 10
Fed. R. Evid. 804 .......................................................................................................................... 10
ii

Fed. R. Evid. 807 .......................................................................................................................... 10
Fed. R. Evid. 901 ............................................................................................................................ 7
Fed. R. Evid. 901(b)(1) ................................................................................................................... 4

iii

Plaintiff, Virginia Giuffre, respectfully submits this Motion in Limine to Admit the
“Black Book” as Evidence at Trial.
BACKGROUND
On February 6, 2017, the Court requested a hearing on the admissibility of the “black
book” before it could proceed with the qualification of Ms. Giuffre’s forensic document expert
Dianne Flores. See Transcript of 2017-02-16 Hearing at 7. Accordingly, Ms. Giuffre
affirmatively moves in limine for the Court to allow the “black book” to be admitted as evidence
at trial.

1

2

STANDARD
The purpose of a motion in limine “is to aid the trial process by enabling the Court to rule
in advance of trial on the relevance of certain forecasted evidence ... without lengthy argument
at, or interruption of, the trial.” Palmieri v. Defaria, 88 F.3d 136, 141 (2d Cir. 1996) (internal
quotation marks omitted). The power to rule on motions in limine lies within the district court’s
‘inherent authority to manage the course of its trials.” Carofino v. Forester, 450 F. Supp.2d 257,
270 (S.D.N.Y. 2006). Only relevant evidence is admissible. Fed. R. Evid. 402. Evidence is
relevant if ‘it has any tendency to make a fact more or less probable than it would be without the
evidence.’ Fed. R. Evid. 401. ‘If an item of evidence tends to prove a fact that is of
consequence to the determination of the action, it is relevant. If it does not tend to prove a
material fact, it is irrelevant.’ Arlio v. Lively, 474 F.3d 46, 52 (2d Cir. 2007) (internal citation
omitted). ‘A material fact is one that would affect the outcome of the suit under the governing
law.’ Id.” Ferring B.V. v. Allergan, Inc., No. 12 CIV. 2650, 2016 WL 6441567, at *1 (Sweet,
J.) (S.D.N.Y. Oct. 28, 2016).
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CONCLUSION
For all of the foregoing reasons, Ms. Giuffre respectfully requests that the Court grant
this Motion in Limine to Admit the “Black Book” as Evidence at Trial.
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401 E. Las Olas Blvd., Suite 1200
Ft. Lauderdale, FL 33301
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PLAINTIFF’S MOTION IN LIMINE TO PRECLUDE DEFENDANT FROM CALLING
PLAINTIFF’S ATTORNEYS AS WITNESSES AT TRIAL
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Pursuant to FRE 401 and 403, as well as Fed. R. Civ. P. 37(c)(l), Plaintiff Ms. Giuffre
respectfully submits this motion in limine to preclude Defendant Maxwell from calling Ms.
Giuffre’s attorneys, Paul Cassell and Brad Edwards, during the trial.
This is a transparent ploy to attempt to disrupt Ms.
Giuffre’s legal team and should be precluded.
FACTUAL BACKGROUND
In the upcoming four-week trial of this matter, Ms. Giuffre will primarily rely on three
attorneys with significant trial experience: David Boies of Boies, Schiller & Flexner (New York
office); Bradley J. Edwards of Farmer, Jaffe Weissing; and Sigrid McCawley, Boies, Schiller &
Flexner (Fort Lauderdale, Florida, office). Paul Cassell, who maintains his office at the University
of Utah College of Law is expected to handle significant motions during the trial.

LEGAL STANDARDS
“The purpose of a motion in limine ‘is to aid the trial process by enabling the Court to rule
in advance of trial on the relevance of certain forecasted evidence ... without lengthy argument at,
or interruption of, the trial.’ Palmieri v. Defaria, 88 F.3d 136, 141 (2d Cir. 1996) (internal
quotation marks omitted). The power to rule on motions in limine lies within the district court's
‘inherent authority to manage the course of its trials.’ Carofino v. Forester, 450 F. Supp. 2d 257,
270 (S.D.N.Y. 2006). This includes the authority to prohibit irrelevant and prejudicial arguments
or references at trial. See, e.g., In re WorldCom, Inc. Sec. Litig., No. 02 Civ. 3288 (DLC), 2005
WL 578109, at *3 (S.D.N.Y. Mar. 4, 2005). Only relevant evidence is admissible. Fed. R. Evid.

1

402. Evidence is relevant if ‘it has any tendency to make a fact more or less probable than it would
be without the evidence.’ Fed. R. Evid. 401. ‘If an item of evidence tends to prove a fact that is of
consequence to the determination of the action, it is relevant. If it does not tend to prove a material
fact, it is irrelevant.’ Arlio v. Lively, 474 F.3d 46, 52 (2d Cir. 2007) (internal citation omitted). ‘A
material fact is one that would affect the outcome of the suit under the governing law.’ Id.”
Ferring B.V. v. Allergan, Inc., No. 12 CIV. 2650, 2016 WL 6441567, at *1 (Sweet, J.) (S.D.N.Y.
Oct. 28, 2016).
ARGUMENT

2

3

CONCLUSION
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Plaintiff, Ms. Virginia Giuffre, respectfully submits this memorandum of law in support
of her motion in limine to admit at trial all evidence concerning Defendant’s involvement in
Epstein’s sexual abuse and trafficking organization.
PRELIMINARY STATEMENT

FACTUAL BACKGROUND

1

2

3

ARGUMENT
I.

TO SUPPORT MS. GIUFFRE’S ALLEGATIONS OF DEFENDANT’S
INVOLVEMENT IN EPSTEIN’S SEXUAL ABUSE AND TRAFFICKING, SHE
SHOULD BE PERMITTED TO PRESENT ALL EVIDENCE OF DEFENDANT’S
INVOLVEMENT WITH JEFFREY EPSTEIN’S ORGANIZATION, INCLUDING
IN THE ABUSE AND TRAFFICKING.

A.

Evidence of Defendant’s Involvement in the Sex Trafficking Organization
and Scheme Is Directly Relevant to Prove the Truth of Ms. Giuffre’s
Allegations Against Defendant.

4

5

6

B.

Evidence of Defendant’s Involvement in Epstein’s Sex Trafficking
Organization Is Also Admissible Under Rule 404(b) to Show Motive and
Plan.

7

C.

Evidence of Defendant’s Involvement in Epstein’s Sex Trafficking
Organization Is Also Admissible Under Rule 404(b) to Show Opportunity,
Knowledge, and Ability.

8

9

D.

Evidence of Defendant’s Involvement in Epstein’s Sex Trafficking
Organization Is Also Admissible Under Rule 415 as Related Sex Crimes
Evidence

10

11

12

CONCLUSION
For all of the foregoing reasons, Ms. Giuffre respectfully requests that the Court
permit her to introduce all evidence concerning Defendant’s participation in her and Epstein’s
sexual abuse of females, and all evidence concerning Defendant’s participation and role in her and
Epstein’s sex trafficking organization.
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Plaintiff Ms. Giuffre respectfully submits this Motion to Present Testimony from
for Purposes of Obtaining an Adverse Inference.
PRELIMINARY STATEMENT

BACKGROUND

4

5

6

A.

Controlling Second Circuit Case Law from LiButti v. United States Permits
Calling a Witness for Purposes of Obtaining Adverse Inferences.

Ms. Giuffre has recently briefed the controlling law for obtaining an adverse inference,
but it bears repeating in light of this crucial motion. The Second Circuit (among many other
courts) has made clear that a litigant can present to the jury the fact that a witness has invoked
her Fifth Amendment right against self-incrimination rather than answering questions. In
LiButti v. United States, 107 F.3d 110, 121 (2d Cir. 1997), the Second Circuit began by
observing that that “while the Fifth Amendment precludes drawing adverse inferences against
defendants in criminal cases, it ‘does not forbid adverse inferences against parties to civil
actions when they refuse to testify in response to probative evidence offered against them.’” 107
F.3d at 121 (quoting Baxter v. Palmigiana, 425 U.S. 308, 318 (1976)). The Second Circuit then
explained that although “Baxter focused on the invocation of the privilege by parties, ‘[a] nonparty’s silence in a civil proceeding implicates Fifth Amendment concerns to an even lesser
degree.’” LiButti, 107 F.3d at 121 (citing RAD Servs., Inc. v. Aetna Casualty & Sur. Co., 808
F.2d 271, 275 (3d Cir.1986)). In light of the lesser concern, the Second Circuit held in Brink’s
Inc. v. City of New York, 717 F.2d 700 (2d Cir. 1983), that a plaintiff’s ex-employees’ claims of
privilege were admissible evidence in that case. The Second Circuit adopted the rational that the
ex-employees’ refusal to testify could be appropriately conceptualized “as vicarious admissions
of their former employer.” LiButti, 107 F.3d at 121 (citing Robert Heidt, The Conjurer’s Circle
– The Fifth Amendment in Civil Cases, 91 YALE LJ. 1062, 1119-20 n.214 (1982)).
LiButti also surveyed other Court of Appeals decisions on the subject, in which
invocations of the Fifth Amendment were properly allowed into evidence. See LiButti, 107 F.3d
at 121-22 (discussing RAD Servs., Inc., 808 F.2d 271 (3d Cir.1986); Federal Deposit Ins. Corp.
v. Fidelity & Deposit Co., 45 F.3d 969 (5th Cir. 1995); Cerro Gordo Charity v. Fireman’s Fund
7

Am. Life Ins. Co., 819 F.2d 1471 (8th Cir. 1987); Rosebud Sioux Tribe v. A & P Steel, Inc., 733
F.2d 509 (8th Cir.1984)). For example, in the Rosebud Sioux Tribe case, the Eighth Circuit
affirmed a district court decision allowing a witness (Mr. Richards) to be called to the stand
solely to invoke his Fifth Amendment privilege. The Circuit explained that Richards was “a key
figure in this case. His actions form the very basis of the affirmative defense of fraud. If anyone
knew whether there was an intent to commit a fraud, it was Richards. Hearing Richards invoke
the privilege informed the jury why the parties with the burden of proof . . . resorted to less
direct and more circumstantial evidence than Richards’ own account of what had occurred.
Otherwise, the jury might have inferred that the companies did not call Richards to testify
because his testimony would have damaged their case.” Cerro Gordo Charity, 819 F.2d at
1482 (citing Heidt, supra, at 1123–24).
LiButti also articulated several non-exclusive factors to be considered, in light of the
circumstances of the case, which should guide a district court in making a determination about
whether to allow the jury to hear a Fifth Amendment invocation. The factors are worth quoting:
1. The Nature of the Relevant Relationships: While no particular relationship
governs, the nature of the relationship will invariably be the most significant
circumstance. It should be examined, however, from the perspective of a nonparty witness’ loyalty to the plaintiff or defendant, as the case may be. The closer
the bond, whether by reason of blood, friendship or business, the less likely the
non-party witness would be to render testimony in order to damage the
relationship.
2. The Degree of Control of the Party Over the Non-Party Witness: The degree of
control which the party has vested in the non-party witness in regard to the key
facts and general subject matter of the litigation will likely inform the trial court
whether the assertion of the privilege should be viewed as akin to testimony
approaching admissibility under Fed. R. Evid. 801(d)(2), and may accordingly be
viewed, as in Brink’s, as a vicarious admission.
3. The Compatibility of the Interests of the Party and Non-Party Witness in the
Outcome of the Litigation: The trial court should evaluate whether the non-party
witness is pragmatically a noncaptioned party in interest and whether the assertion
8

of the privilege advances the interests of both the non-party witness and the
affected party in the outcome of the litigation.
4. The Role of the Non-Party Witness in the Litigation: Whether the non-party
witness was a key figure in the litigation and played a controlling role in respect
to any of its underlying aspects also logically merits consideration by the trial
court.
LiButti, 107 F.3d at 123–24. The Second Circuit emphasized, however, that whether these or
other circumstances unique to a particular case are considered by the trial court, “the
overarching concern is fundamentally whether the adverse inference is trustworthy under all of
the circumstances and will advance the search for the truth.” Id. at 124 (emphasis added).
A number of subsequent decisions from the Southern District of New York have
allowed evidence of a third party’s invocations to be used against a party in litigation. See, e.g.,
Amusement Indus., Inc. v. Stern, No. 07CIV11586LAKGWG, 2016 WL 4249965, at *8
(S.D.N.Y. Aug. 11, 2016) (drawing negative inference against defendant based on key witness’
invocation of privilege); S.E.C. v. Durante, No. 01 CIV. 9056 DAB AJP, 2013 WL 6800226, at
*11 (S.D.N.Y. Dec. 19, 2013) (drawing negative inference when Fifth Amendment invoked by
a “prominent figure in the case,” report and recommendation adopted, No. 01 CIV. 9056 DAB,
2014 WL 5041843 (S.D.N.Y. Sept. 25, 2014), aff’d, 641 F. App’x 73 (2d Cir. 2016); John Paul
Mitchell Sys. v. Quality King Distributors, Inc., 106 F. Supp. 2d 462, 471 (S.D.N.Y. 2000)
(drawing inference from invocation and noting alignment of interests).
B.

Federal Law Rather than New York Law Controls the Evidentiary Issue of
Whether
Can Be Called as Witnesses.

9

“[F]ederal courts sitting in diversity apply state substantive law and federal procedural
law.” U.S. Underwriters Ins. Co. v. LCRF Enterprises, LLC, No. 10-CV-3418 GBD, 2012 WL
993502, at *3 (S.D.N.Y. Mar. 26, 2012) (quoting Gasperini v. Ctr. for Humanities, Inc., 518
U.S. 415, 427 (1996)). For these purposes, “[r]ules of evidence are deemed rules of procedure,
and therefore, the Federal Rules of Evidence, rather than state evidentiary laws, are held to
apply in federal diversity proceedings.” Legg v. Chopra, 286 F.3d 286, 289–90 (6th Cir. 2002)
(citing 19 CHARLES ALAN WRIGHT, ARTHUR R. MILLER & EDWARD H. COOPER, § 4512 (2d
ed.1996); Salas by Salas v. Wang, 846 F.2d 897, 905–06 (3d Cir. 1988)). Indeed, the Federal
Rules of Evidence themselves provide that they “apply generally to civil actions and
proceedings.” Fed. R. Evid. 1101(b). The Second Circuit’s LiButti decision rests ultimately on
the admissibility of relevant evidence recognized in Rule 402 as well as the concern about
possible unfair prejudice reflected in Rule 403. See LiButti, 107 F.3d at 121. Defendant even
appears to (unwittingly) concede this point. See Mot. at 6 (citing Fed. R. Evid. 402, 403).
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1

(Case called)

2

THE COURT:

2

I think we have got to try to bring a

3

little order out of this chaos.

4

approximation, five feet of paper, maybe I am wrong, it might

5

be four, but it's between four and five, and myriad motions and

6

so on.

7
8

There are some preliminaries I would like to ask you
about.

9
10
11

Chaos being, by my

How do you all feel about our trial setting of March
13.

Is that real?
MS. McCAWLEY:

We are set for March 13 right now, and

12

we actually had on the agenda, Jeff and I spoke about wanting

13

to talk to you about this today.

14

a two-week trial.

15

individuals that need to be here for that time period, so we

16

are planning to go to trial during that time period if it works

17

with the Court's schedule.

18

We had originally anticipated

We have set aside our experts, other

There is a concern that we may run long.

So one

19

thought we had, I had, was whether or not it would be amenable

20

to the Court to possibly pick our jury on the Friday before,

21

which would be the 10th, so that by the time Monday rolls

22

around we can start the actual trial.

23

family wedding the third weekend, so if we roll into that third

24

week that may become problematic for him.

25

find a way to keep the trial date and get through it, and

Mr. Pagliura has a

So we want to try to

SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300

Case 1:15-cv-07433-RWS Document 702 Filed 03/08/17 Page 3 of 63
H2G8GIUC

1
2

hopefully we can work with the Court on that.
I will let them speak on that as well, but that's our

3

position, is we would like to go forward on the 13th and

4

proceed forward.

5

MR. PAGLIUCA:

We actually conferred with Mr. Edwards

6

about this last week, and I advised Mr. Edwards that we were

7

going to be filing a motion to continue the trial that's

8

presently scheduled.

9

3

The Court can see from the pretrial order that we

10

filed, there is some roughly, by my count, 80 witnesses that

11

have been identified as trial witnesses.

12

to tally up the recorded testimony that's been designated, I

13

don't think you could play that testimony within a two-week

14

time frame.

15

would roughly take about a month to try as currently postured.

16

When we originally scheduled the case, we all agreed it would

17

be a two-week time frame.

18

issue in this case.

19

THE COURT:

20

MR. PAGLIUCA:

21

the trial, your Honor.

22

some discussion about opening up the trial, moving it earlier,

23

which is why I said I really need to be at my daughter's

24

wedding, which is March 4, but that's not the issue.

25

is the two weeks that have been set aside are not sufficient to

When you actually try

So, in my view, this case as currently postured

My daughter's wedding is not the

So I don't want that to be an issue.
When is it?
It is before the trial, shortly before
So it is not the third week.

SOUTHERN DISTRICT REPORTERS, P.C.
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1

4

try this case, number one.

2

There is another real problem and a prejudicial

3

problem to the defense, should it go as the plaintiffs have

4

currently postured it, which is we have witnesses in England,

5

South Africa, Colorado, and these people all have to come here

6

on a date certain.

7

statement suggests that they may need 10 to 15 trial days, but

8

I can't schedule international witnesses and Colorado witnesses

9

and expert witnesses on a rolling basis because they have to

10

And the pretrial order, the plaintiff's

get here and be available to testify.

11

So there are a plethora of problems with this case

12

proceeding on March 13.

13

iceberg, your Honor, because then there are all these other

14

discovery and evidentiary issues that, frankly, I don't believe

15

will be resolved in sufficient time to have an orderly trial

16

here.

17

then end up with designations, I don't see how anyone can cut

18

together that much designation testimony in a short time before

19

trial in the case.

20

would end up with massive delays, massive juror problems, and

21

delay of time and waste of court resources.

22

And that's sort of the tip of the

If we go through all of the deposition designations and

So I predict, if we were to go to trial, we

So I think for all of those reasons, your Honor, I am

23

anticipating filing a motion to continue, but that's as I see

24

the lay of the land here.

25

month long case, I think we would have approached this

If we had planned for this to be a

SOUTHERN DISTRICT REPORTERS, P.C.
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1

differently, but we didn't.

2

THE COURT:

3

5

What do you think is a reasonable trial

date under your view of the matter?

4

MR. PAGLIUCA:

I would say sometime this summer would

5

be fine, your Honor.

6

90 days from the original trial date.

7

to resolve this case, and my client wants to resolve this case.

8

I am not looking for any tactical delay here.

9

looking for a reasonable solution to what I see as a global

10
11
12
13

June would be fine.

We are talking about

Believe me, we all want

I am just

problem.
THE COURT:

OK.

Let me ask you this.

Would anybody

have any problem if we were to start this on April 10?
MS. McCAWLEY:

Your Honor, I don't believe at this

14

very moment that that would be a problem.

15

cleared all of my experts.

16

schedule to be here for that date.

17

to something and have one of my critical experts say they have

18

already scheduled something in that time period.

19

the better for us.

20

have to double-check before I committed our group to that

21

because I just don't know at this point.

22

THE COURT:

My only issue is I

They had to set aside their
So I would hate to commit

The earlier

We want to get this case tried, but I would

I think based on the joint pretrial order,

23

and the outstanding problems that we have, which we will get

24

to, I think we are probably talking about a four-week trial.

25

How about the defense, April 10.
SOUTHERN DISTRICT REPORTERS, P.C.
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1
2

MS. MENNINGER:

Your Honor, I have a trial scheduled

in federal court in Colorado beginning on April 24.

3

THE COURT:

4

MS. MENNINGER:

When?
April 24, your Honor.

5

another state court trial scheduled on May 8.

6

to set it past those two dates.

7

THE COURT:

8

MS. MENNINGER:

9

checked with our experts either.

10

THE COURT:

And I have
So I would ask

That sounds like May 15.
That's fine, your Honor.

We haven't

I understand the problem of witness

11

availability and so on, I have got that, but that's something

12

we can work out, hopefully.

13
14
15

MS. McCAWLEY:

How about May 15 then?

Yes, your Honor.

Again, we have two of

the partners trying the case with us as well.
THE COURT:

Let's do this then.

Let's plan on May 15,

16

and I would direct counsel not to take any other commitments,

17

trial counsel, so that we can go forward with that.

18

So that's first order of business.

19

MS. McCAWLEY:

Your Honor, could I ask one question,

20

just so I am clear when we are scheduling witnesses.

21

typically run your trials five days through or take off

22

Thursdays?

23

or do you usually have a break where we won't be on trial on

24

Thursday, for example?

25

6

Do you

In other words, do we get five full days straight

THE COURT:

I don't understand the question.

SOUTHERN DISTRICT REPORTERS, P.C.
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1

MS. McCAWLEY:

If we start trial on a Monday, do you

2

typically run the full week or do you take a break on Thursdays

3

for these hearings?

4

THE COURT:

No.

We would probably run a full week.

5

Friday has sort of a sacrosanct atmosphere, but that's not

6

written down anywhere.

7

whatever.

It will depend.

See how we go and

8

MS. McCAWLEY:

Thank you, your Honor.

9

MR. PAGLIUCA:

Your Honor, might I ask one other

10

question on the scheduling matter?

11

THE COURT:

Yes.

12

MR. PAGLIUCA:

One of the things that would be very

13

helpful in scheduling would be if we had a system where the

14

plaintiff had a start date and an end date so that I could then

15

contact witnesses and say, here's your day.

16
17
18

THE COURT:
ironed out.

There's a lot of things that have to be

Let's start with a couple.

The Flores motion, I think we should probably have a

19

hearing on the admissibility of the challenged document -- I am

20

calling it that -- because if the document doesn't get in,

21

there is no sense worrying about Flores.

22

So that's one thing.

Secondly, we have got to figure out how you all want

23

to handle the confidential material, any materials that have

24

been designated as confidential, when we get to the trial.

25

we have got to have some kind of a protocol as to how that's
SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300

And

8

Case 1:15-cv-07433-RWS Document 702 Filed 03/08/17 Page 8 of 63
H2G8GIUC

1

going to be done.

2

So I would say counsel should get together and decide

3

when you want to have a hearing on the admissibility issue, the

4

Rodriguez materials, and then, also, how you would propose that

5

we handle the question of confidentiality.

6

are not going to be opening and closing the courtroom.

7

should be open all the time, as far as I am concerned.

8
9
10

Let me put it this way.

I would certainly urge that

going to be submitted to the jury.
MR. PAGLIUCA:

12

protective order contemplates.

13

15

It

we remove the confidential designation for any material that's

11

14

Because I hope we

THE COURT:
with it.

Your Honor, I think that's what our

Well, work out how we are going to deal

The mechanics are not easy.
Having said all of that, I think what I should do

16

right now, I think we might hear briefly on the motion to

17

intervene and then hear the motion for summary judgment.

18

sense of that at the moment is that some of the issues that are

19

involved in that motion for summary judgment have to be decided

20

before you really come to grips with the seven experts that

21

have been de-expertized, if that's a word.

22

So that's the way I would suggest we proceed.

My

So you

23

meet and confer and decide when you want to have a hearing on

24

the Rodriguez documents, and if you can agree on how we are

25

going to handle the confidential materials, bring it back to me
SOUTHERN DISTRICT REPORTERS, P.C.
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1

if you can't agree.

2

to intervene.

9

And at the moment, I will hear the motion

3

Anybody for it?

4

MR. WOLMAN:

Good afternoon, your Honor.

Jay Wolman,

5

Randazza Legal Group, on behalf of putative intervenor Michael

6

Cernovich, d/b/a Cernovich Media.

7

Consistent with how your Honor is approaching trial,

8

saying that it should be open all the time, summary judgment is

9

a proceeding --

10

THE COURT:

I didn't make a decision on that.

11

that would be my preference.

12

agreement and that's controlling.

I said

We have a confidentiality

13

MR. WOLMAN:

I understand, your Honor.

14

The orders already here did not require the Court to

15

analyze any material submitted to be sealed.

16

given the opportunity to freely submit in support of judicial

17

documents.

18

judicial documents.

19

case.

20

settled.

21

The parties were

There is no question summary judgment papers are
They can determine the outcome of the

The Second Circuit is quite clear on this.

It's

So then the only question becomes whether or not the

22

plaintiffs, or whomever would want the materials sealed,

23

because the motion for summary judgment itself was filed by the

24

defendants who didn't say why it should be sealed.

25

THE COURT:

Let's talk about the motion to intervene.

SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300
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1

MR. WOLMAN:

Yes, your Honor.

10

It's to intervene for

2

the purposes of unsealing.

3

The Fourth Estate has a First Amendment right to review

4

judicial documents, a common law right of access to the court

5

proceedings as to what is going on, because the Court may find

6

for the defendants.

7

trial.

8

sealing any of these documents has not been met because nobody

9

has asked the Court for a finding on any of the materials.

The court may say, no, it has to go to

But that is an adjudication and the standard for

10

THE COURT:

11

MS. SCHULTZ:

12

My client is a member of the media.

Thank you.
This is Meredith Schultz for the

plaintiff.

13

This Court has already ruled that the protective order

14

should not be disturbed by a proposed intervenor seeking to

15

unseal and publish self-selected, piecemeal portions of the

16

record.

17

defendant failed on the applicable law, as it is little more

18

than an attempt to taint the jury pool and malign the plaintiff

19

in the eyes of the public immediately prior to trial.

The latest attempt at intervention by a party line

20

This Court's analysis can begin and end with the

21

Second Circuit's presumption against modifying protective

22

orders on which the parties have reasonably relied.

23

Circuit test on this is clear.

24

Teligent, 640 F.3d 53, and In re Sep. 11 Litig., 262 F.R.D.

25

274.

The Second

It's articulated in In re

Courts can only set aside protective orders if they are
SOUTHERN DISTRICT REPORTERS, P.C.
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1

improvidently granted or if there is some extraordinary

2

circumstance or compelling need.

3

to make any showing whatsoever for either prong of this test.

The proposed intervenors fail

4

The Second Circuit has been hesitant to permit --

5

THE COURT:

6

motion to intervene.

7

unsealing.

Forgive me, but we are talking about the
You're talking about the substance of

But do they get in to make that motion?

8

MS. SCHULTZ:

No, your Honor, and this is why.

9

The First Amendment does not give the proposed

10

intervenor standing to intervene in this case.

11

cannot claim a First Amendment infringement on their freedom of

12

speech.

13

unrestrained right to gather information.

14

proposed intervenor's brief is completely silent on how the

15

public access to pretrial proceedings would play a significant

16

positive role in the functioning of the judicial process.

17

under the test set forth by the Second Circuit in Newsday LLC,

18

730 F.Supp.2d, at page 417, he makes no showing of that

19

whatsoever.

20

on the Second Circuit test.

21

Nonparties

The right to speak in public does not carry with it an
Moreover, the

And

So already there is no standing to intervene based

Finally, this Court has already ruled that it's

22

appropriate for these materials to be sealed, and nothing in

23

either the purported intervenor or Professor Dershowitz's

24

joining of that brief put forth any evidence that the law

25

should be disturbed.
SOUTHERN DISTRICT REPORTERS, P.C.
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1

THE COURT:

2

MS. SCHULTZ:

12

Anything further?
Before you are going to reach the merits

3

going to the sealing order, the protective order, there is no

4

standing to intervene in this case.

5

THE COURT:

Thank you.

Anything else?

6

MS. SCHULTZ:

7

It fails for other reasons under the law.

Yes, if you don't mind, your Honor.
In the

8

entire motion and reply brief, it is wholly bereft of case law

9

in which a motion to intervene and publish confidential

10

information has been granted in a case with circumstances like

11

this at all.

12

Here, there are clear and compelling reasons for the

13

sealed documents to remain sealed.

14

abuse and sexual trafficking of minors.

15

case and the Court in its March 17, 2016 hearing articulated

16

clear and compelling reasons why these records should be

17

sealed.

18

They involve the sexual
Both parties in this

Contrary to the Bernstein case cited by the purported

19

intervenor, where records were unsealed after settlement, not

20

weeks prior to trial, these documents were not sealed because

21

of some pedestrian reason like an alleged kickback scheme.

22

There can hardly be a more compelling reason to seal documents

23

than those that depict the sexual abuse and sexual trafficking

24

of plaintiff, other minors and other young women.

25

Here, there is no showing why some unspecified
SOUTHERN DISTRICT REPORTERS, P.C.
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1

interest in revealing documents concerning sexual assault

2

should disturb the protective order.

3

facie evidence here that there is an illegitimate purpose.

4

13

Moreover, there is prima

There are two purported intervenors -- one intervenor

5

and one purported intervenor moving the Court to unseal these

6

documents right now.

7

case, 435 U.S. 598, and Amodeo, 71 F.3d at 1044, the purported

8

intervenor's history of being, as New York Magazine termed, a

9

rape apologist and attacking victims of sexual abuse point to a

Under Nixon v. Warner, Supreme Court

10

highly illegitimate purpose to get these unsealed documents

11

that relate to sexual assault.

12

joining of this motion shows that both directly and by proxy

13

are acting to ratify Dershowitz's private spite.

Also, Dershowitz's now official

14

Courts in this district and others routinely seal

15

summary judgment materials, such as in Louis Vuitton v. My

16

Other Bag, wherein the court held that privacy interests of

17

business figures were sufficient to keep summary judgment

18

documents sealed.

19

underage victims of sexual assault.

20

protection to summary judgment materials related to business

21

figures, it can certainly protect documents surrounding sexual

22

assault of minors.

23
24
25

Here, the privacy interests are those of
If this Court can extend

Again, I don't think the Court needs to reach the
merits because I don't think there is standing to intervene.
Thank you, your Honor.
SOUTHERN DISTRICT REPORTERS, P.C.
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1

THE COURT:

Anything further?

2

MR. WOLMAN:

I am surprised by the question of

3

standing.

Nothing in any of the opposition suggests that my

4

client is not a member of the Fourth Estate.

5

opposition suggests that this is not a newsworthy case.

6

have been plenty of articles about Mr. Epstein, about this

7

entire proceeding.

8

is just another journalist looking to find out here what's

9

going on.

Nothing in the

This has been in the media.

There

So my client

10

Honestly, I am litigating a little bit with one arm

11

tied behind my back because I am being told that the summary

12

judgment motions and papers have information about all these

13

other minors.

14

for summary judgment is redacted, pages 1 to 68.

15

exhibit, the opposition, the reply, this is all redacted.

16

is not part of the public record.

17

it.

18

I wouldn't know that, your Honor.

The motion
Every single
This

The public cannot examine

Regardless of my client's relationship with Professor

19

Dershowitz does not negate his standing as a member of the

20

media looking to report on a newsworthy case.

21

particular materials in the summary judgment motion or

22

opposition that are proper to be sealed, we recognize that, but

23

we don't know what they are in order to make that analysis.

24

They are putting the cart before the horse saying it should be

25

sealed or remain sealed when they haven't made a showing of

If there are
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1

what it is that should be sealed.

2

issue.

3

So we can't address that

With respect to the Second Circuit precedent, this is

4

not about tainting the jury pool or self-selecting.

5

even about discovery materials.

6

about discovery materials.

7

judicial document, the motion for summary judgment.

8
9

15

This isn't

Mr. Dershowitz's motion was

This isn't.

This is about a

Now, the case they relied upon, the documents weren't
at issue until after settlement.

Well, this is actually more

10

important because this is about what the Court will or will not

11

decide on the ultimate outcome potentially of this case,

12

because defendants could walk out of here winning summary

13

judgment based upon these very papers that the public has no

14

idea what is in them.

15

as seen in Agent Orange.

16

involve allegedly the sexual assault of minors, that does not

17

in and of itself mean there should be a blanket sealing order

18

in all cases.

19

That distinguishes Martindale.

It fits

Just because, unfortunately, it does

In fact, Globe Newspaper was the Supreme Court case

20

that specifically held that a Massachusetts statute that

21

automatically sealed material relating to sexual assault of

22

minors does not pass muster.

23

individualized, particularized basis as to why these particular

24

materials should be sealed.

25

them.

We have to look at an

Maybe they should be, some of

We are not looking to embarrass or expose the plaintiff.
SOUTHERN DISTRICT REPORTERS, P.C.
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1

We are looking to publicize about a defendant who is now sued

2

in multiple cases relating to a pedophilia ring.

This is the

3

news.

This is about

4

there is justice in the courts and there is justice in the

5

court of public opinion.

This is what the public is interested in.

6

THE COURT:

7

Now I would like to hear on the motion for summary

8

Thank you all.

I will reserve decision.

judgment.

9

MR. PAGLIUCA:

Your Honor, this Mr. Gee who will be

10

arguing this motion.

I think it might be prudent at this

11

point, given that I think we are likely going to be talking

12

about information that is subject to the protective order --

13

THE COURT:

14

MR. PAGLIUCA:

15

MR. GEE:

16
17

Gee.

I think you won't.
OK.

Good afternoon, your Honor.

My name is Ty

The Court granted my PHV motion last week.
We have 80-some-odd witnesses and the Court has talked

18

about four to five feet of material.

19

judgment motion, your Honor, might cut to the chase, and the

20

Court has suggested that perhaps it could, at least with regard

21

to the pending 702 motions.

22

I think the summary

I am here to suggest to the Court that the disposition

23

of this motion for summary judgment, at least with regard to

24

issue number one, certainly can narrow the issues considerably.

25

There would not necessarily need to be 80 witnesses.
SOUTHERN DISTRICT REPORTERS, P.C.
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1

regard to the other three issues raised on the motion for

2

summary judgment, they would resolve the case entirely.

3

17

I would like to talk in order of the issues that I

4

think require the least amount of facts in order for the

5

defendant to prevail on summary judgment.

6

with republication.

7

The first had to do

Your Honor, this Court decided the Davis case in 1984,

8

which, frankly, has been consistent with all of the

9

republication law in the state of New York.

It requires that

10

for there to be liability for republication, it must be based

11

on real authority to influence the final product.

12

what we, the defense, have been focusing on with regard to this

13

issue.

14

product?

15

Court said that authority means the authority to decide upon or

16

implement the republication.

17

acquiescence or peripheral involvement in any republication is

18

legally insufficient.

19

So that's

Was there real authority to influence the final
Authority has a specific meaning.

In Davis, the

And the Court further said that

Of course, I have read the response and the plaintiff

20

chafes at this idea that an original publisher should not be

21

liable for republication.

22

of responses to that.

23

rule is directed to the wrong forum.

24

Appeals and the New York law, of course, is what applies here.

25

The New York Court of Appeals already has spoken on this topic.

Your Honor, I guess I have a couple

One is that this disagreement with that
The New York Court of
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1

And in Geraci, the court said that Davis is right, that you

2

need control and authority over the republication in order for

3

a defendant to incur liability.

4

I would also say, Judge, that the plaintiff's

5

disagreement with this rule fails to acknowledge the unique

6

history and the robust protection of free speech that the New

7

York Constitution has afforded speakers in the state of New

8

York.

9

papers.

This is discussed in the Immuno AG case cited in our
At the end of the day, Judge, the plaintiff chose to

10

sue in New York, chose to have New York State law apply.

11

plaintiff doesn't have to like it.

12

it.

The

They just have to live with

And the law is very clear as stated in Davis.

13

Now, with regard to the undisputed facts on this

14

question, Judge, there is no question that Mr. Barton, Ms.

15

Maxwell's lawyer, as her agent, caused the January 2015

16

statement to issue.

17

2015 statement says, in effect, here is a quotable statement.

18

The e-mail that accompanies that January

Here is what it does not say, Judge.

It does not say,

19

you are hereby commanded to reprint and republish what we say

20

here.

21

statement, we will sue you.

22

republish the joinder motion allegations, you must also

23

republish the statement.

24

that it leaves totally in the discretion of the media whether

25

to publish this quotable statement or not to publish the

It doesn't say, if you do not print this quotable
It does not say that if you

Ultimately, what the e-mail does is

SOUTHERN DISTRICT REPORTERS, P.C.
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1

19

quotable statement.

2

There was some discussion in the papers about whether

3

this was a, quote unquote, press release.

The plaintiff wants

4

to call it a press release.

5

calls itself.

6

an unusual press release to make these arguments about how the

7

plaintiff has told falsehoods and then threatened to sue the

8

very people to whom this quotable statement is submitted.

That's not what the statement

As we point out in our papers, it would be quite

9

The dispositive fact for Davis purposes and for Geraci

10

purposes, Judge, is that we have uncontested testimony from the

11

defendant, Ms. Maxwell, from Mr. Barton and Mr. Gow that they

12

did not control the republication of this quotable statement,

13

and they had no decision-making authority over any of the

14

media.

15

You did not see a contest on that question.
In Davis, this Court held that if there is no evidence

16

that the defendant controlled republication or made the

17

decision to republish, the trial court has "no option" but to

18

dismiss the case.

19

judgment.

20

And here, your Honor, to grant summary

There was some confusion, I believe, in the

21

plaintiff's papers with regard to the question of republication

22

and the separate question of republication of excerpts from the

23

quotable statement.

24

Honor, and we submit that the plaintiff loses on both of these

25

issues.

These are two different points, your
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1

20

It loses on the first issue because it has not

2

produced any admissible evidence that Ms. Maxwell or her agent

3

had any control or authority over the media or making a

4

decision about the republication of the quotable statement.

5

On the second issue, with regard to excerpts, we

6

pointed out that, as bad as it is to hold a defendant liable

7

for the republication of a statement, it must ever so be wrong

8

to make that defendant liable for someone else's decision to

9

republish portions of a statement she has issued.

10

Now, the New York state law on this is set out in the

11

Rand v. New York Times case.

12

to this second point with regard to republication, Judge, is

13

that Mr. Barton drafted the bulk of this statement.

14

look at the Barton declaration, paragraphs 13 to 20, this makes

15

it absolutely clear.

16

there is some dispute about whether Mr. Barton drafted the bulk

17

of the statement.

18

at the papers cited by the response, there is no contradiction

19

of Mr. Barton's testimony.

20

vast majority of it.

21

else may have contributed, but, ultimately, I'm the one who

22

drafted it, and I adopted all of these statements in the

23

January 2015 statement.

24
25

The undisputed facts with regard

If you

I understand from the plaintiff that

That's not true at all.

If the Court looks

Mr. Barton said that, I drafted the

He said that it's possible that someone

It is undisputed, Judge, that Mr. Barton's purposes in
drafting the statement on behalf of Ms. Maxwell was two-fold:
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1

To mitigate the damage caused by the plaintiff's salacious

2

statements to the media, in the form of that joinder motion in

3

the CVRA case, and the second purpose was to prevent further

4

damage to Ms. Maxwell by issuing this quotable statement.

5

Now, the quotable statement is unique, as I pointed

6

out earlier, because it threatens to sue the very people to

7

whom it is sent.

8

intentional.

9

cease and desist.

And Mr. Barton says that that was

This quotable statement was intended to be a
If you republish this plaintiff's

10

allegations in that CVRA joinder motion, you do so at your own

11

legal peril.

12

delivering in that January 2015 statement.

13

That was the message that Mr. Barton was

Mr. Barton also testifies -- and this is actually

14

shown in the statement itself, January 2015 statement -- that

15

he was building, in effect, a syllogism.

16

something like this, Judge:

The syllogism went

17

Premise number one is that this woman has made false

18

statements in the past, referring to the original allegations

19

from as far back as 2011 and the Sharon Churcher articles.

20

Premise number two was she is doing it again.

These

21

allegations, these new allegations in the CVRA joinder motion

22

are different from, and more salacious than, and contradictory

23

of the March 2011 statements that were made to the press, for

24

example, the two Churcher articles attached as Exhibit A and B

25

to our motion.
SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300

Case 1:15-cv-07433-RWS Document 702 Filed 03/08/17 Page 22 of 63
H2G8GIUC

1

The conclusion from these two premises, Judge, is

2

found in the third paragraph of the January 2015 statement,

3

that this plaintiff is uttering, quote, obvious lies, the

4

claims are obvious lies.

5

THE COURT:

6

MR. GEE:

7

THE COURT:

8
9

22

Meaning all that you have referred to?

I'm sorry?
Meaning all that you have referred to, the

2011 and the intervenor's claims?
MR. GEE:

That's a very good question.

10

THE COURT:

11

MR. GEE:

Yes, it is.

The recipients of this quotable statement,

12

of course, are the 6 to 30 journalists to whom Mr. Gow sent

13

e-mails to.

14

2015 statement about which allegations are being referred to

15

and the allegation -- there's two references to allegations in

16

the first paragraph of the January 2015 statement.

There is no indication whatsoever in the January

17

THE COURT:

18

MR. GEE:

19

Original.

Right.

If we go back to the original

allegations --

20

THE COURT:

Those are 2011.

21

MR. GEE:

22

So let's go back to the original allegations.

That's right, Judge.
I'm not

23

sure exactly what are the original allegations.

24

doubt that the recipients of this January 2015 statement had no

25

idea what qualifies as, quote, the original allegations.
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1
2
3

THE COURT:

I don't care about that.

What I am trying

to figure out is what claims are we talking about.
MR. GEE:

Your Honor, I think that is the problem with

4

the plaintiff's case.

5

talking about.

6

intending, he is not trying to focus --

7

23

Is that we have no idea what we are

Because if we listen to what Mr. Barton is

THE COURT:

His intent, it seems to me -- I don't mean

8

to be rude, but I don't know that his intent matters.

9

no question but that Ms. Maxwell authorized the issuance of the

10
11

statement.

There is

So it seems to me it's her statement.

MR. GEE:

Your Honor, in fact, why don't we just set

12

aside Mr. Barton's declaration for purposes of discussion of

13

this second point about republication.

14

The Rand point is that you cannot take a statement, an

15

excerpt from a statement; you, the republisher, cannot choose

16

which part of a statement to extract from and then republish it

17

and then have the plaintiff choose to sue the person whose

18

statement was extracted.

19

point, Judge.

20

because it is uncontested that what happened in this case is

21

that every single one of the republications were excerpts from

22

that quotable statement.

23

That's the Rand v. New York Times

And we don't need Mr. Barton's support there

The only point I was trying to make, and I don't need

24

Mr. Barton to make this for me, is that that quotable statement

25

sets up a legal argument that says, she lied here, she lied
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1
2

here, these are obvious lies.
Now, the Rand point is this.

You can't take one of

3

the premises, or, for example, a conclusion, and then republish

4

that and then make Ms. Maxwell liable for that republication.

5

She didn't choose to say only premise one.

6

just to say premise two.

7

building a point.

8

media, need to be responsible, you need to be questioning, and

9

you need to make comparisons between her earlier statements and

She didn't choose

She chose to say all of it.

She is

She is making a point to the media that you,

10

her new statements, and you figure it out, because if you

11

figure it out wrong, you could be on the wrong end of a lawsuit

12

filed by my client.

13

What the media did in this case, and, frankly, what

14

the plaintiffs did in their own complaint, paragraph 30, your

15

Honor, was to take portions, in fact, it was words in the

16

complaint, the complaint that your Honor ruled on in that

17

12(b)(6) motion.

18

literally extracted phrases and stuck it into paragraph 30 of

19

their complaint.

20

like what the plaintiffs did, or what the media did in this

21

case, you can't hold Ms. Maxwell liable for that republication.

22

You change the meaning.

23

changed the meaning because you excluded premise one or premise

24

two or the conclusion or the entire argument that Mr. Barton

25

was trying to make on behalf of Ms. Maxwell.

They didn't even take the sentences; they

But the problem here is, if you do anything

How do you change the meaning?
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1

So that's the second republication point, your Honor.

2

Let me move quickly to the pre-litigation privilege.

3

This was argument three in our summary judgment papers, Judge.

4

We know under New York law that if you're in

5

litigation, a lawyer makes a statement that's absolutely

6

privileged.

7

happens if a lawyer makes a statement before litigation has

8

begun?

9

months after the allegedly defamatory statements by the lawyer.

10

The question in the Front v. Khalil case is what

And in that case, litigation did not begin until six

So what the New York Court of Appeals says in 2015 is

11

that, because of the possibility of abuse by lawyers -- I can't

12

imagine that -- what we are going to do instead is we are not

13

going to give you an absolute privilege, we will give you a

14

qualified privilege.

15

rather carefully, Judge.

16

that you have is that any statement that a lawyer makes in good

17

faith anticipated litigation, that's pertinent to good faith

18

anticipated litigation, is privileged.

19

But it defines a qualified privilege
It says that the qualified privilege

Now, you can look at this as being absolutely

20

privileged or qualifiedly privileged.

It's absolutely

21

privileged, in my view, so long as the lawyer can establish

22

that there was a good faith anticipated litigation.

23

have established that point, then it is an absolute privilege.

24

Or you can talk about it in a qualified sense, which is that

25

the lawyer has a privilege to make defamatory statements, but
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1

the privilege is qualified by whether or not the statement is

2

pertinent to good faith anticipated litigation.

3

26

Regardless of which way we want to look at this

4

privilege, as articulated in the Khalil case, Judge, it applies

5

here.

6

to prevail on summary judgment on this privilege, Judge, is it

7

has to be a statement by an attorney or an agent under his

8

direction.

9

Mr. Barton's declaration, saying that:

The elements that Khalil says we must establish in order

We have undisputed testimony, paragraphs 7 to 20 of
I'm the one who engaged

10

Mr. Gow.

11

drafted the vast majority of the statement.

12

possibility that other parts were drafted by someone else, I

13

adopted them as my own before I directed Mr. Gow to send out

14

the statement.

15

I am the one who directed Mr. Gow.

I am the one who
As to the

We have satisfied that.

The second element is that it had to be pertinent to

16

good faith anticipated litigation.

17

pertinence, I don't believe that the plaintiff is contesting

18

this but I will just mention it quickly, which is that in the

19

Flomenhaft case, the appellate court said that the test on

20

pertinence is "extremely liberal."

21

actionable it must be "outrageously out of context."

22

Well, the test on

And for a statement to be

Well, there is good reason why the plaintiff would not

23

dispute this, Judge.

The January 2015 statement was certainly

24

not outrageously out of context.

25

Be careful if you choose to republish the plaintiff's salacious

It was fully within context.
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1

allegations because we may end up suing you for defamation.

As

2

a matter of fact, in the last paragraph of the January 2015

3

statement, the word defamatory is used twice, Judge.

4

The last element is, was there anticipated good faith

5

litigation?

6

Mr. Barton says in his declaration that, as a matter of fact,

7

he did anticipate litigation.

8

particular reporter or medium to bring a lawsuit against.

9

fact, that was the whole point of the January 2015 statement,

10

was to dissuade the media from republishing plaintiff's false

11

statements.

12

Do not trust this person, this person tells falsehoods.

13

could easily see, and he did see, that if the media chose to

14

republish the plaintiff's false allegations, it would be

15

"defamatory," as he says in the fourth paragraph of the January

16

2015 statement, and he would be entitled to sue.

17

certainly is good faith anticipated litigation.

18

Well, that's not a difficult hurdle for us, Judge.

He did not have in his eye a
In

And that's why he made the argument that he did:
He

So that

Judge, once we have satisfied those elements, this

19

privilege kicks in and that statement, the January 2015

20

statement, all of it, becomes non-actionable under the New York

21

Constitution.

22

It seems to me that the main point of the plaintiff's

23

in opposition to the pre-litigation privilege is this idea that

24

malice applies.

25

case.

Well, Judge, that was addressed in the Khalil

There is no malice question in the application of the
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1

pre-litigation privilege.

It specifically talks about how

2

malice does not apply.

3

malice that applies to, let us call it, a qualified privilege,

4

a general qualified privilege in the State of New York, does

5

not apply to the pre-litigation privilege.

6

Khalil.

7

judgment is good faith anticipated litigation that is related

8

to the statement made by an attorney.

9

simpler rule.

In other words, the privilege removing

It says so in

And all that we must show to prevail on summary

It could not be a

And, Judge, we have satisfied all the standards.

10

We don't even need to rely on Mr. Barton frankly.

11

rely on Mr. Barton to the extent that he is the lawyer who

12

prepared the statement, but that's not a contested fact, your

13

Honor.

14

We have to

I see the plaintiff, as they sometimes want to do, is

15

simply making an argument that, no, he did not prepare the

16

statement, but they have no opposition to Mr. Barton's

17

declaration.

18

Ms. Maxwell prepared the statement.

19

that, Judge?

20

declaration is undisputed on the question of who prepared the

21

statement, who engaged Mr. Gow, who directed Mr. Gow to cause

22

this statement to issue to the media.

23
24
25

They say that Mr. Gow prepared the statement, or
Where is the evidence for

There is absolutely no evidence.

Mr. Barton's

Let me move on to the issue of opinion, Judge.

This

is argument two in our motion for summary judgment.
The New York Constitution, under Immuno AG and the
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1

Steinhilber case, requires the application of those four

2

so-called Omen factors.

3

because Steinhilber adopted the four factors in the D.C.

4

Circuit Omen case.

5

way.

I call them the Steinhilber factors

And these factors, your Honor, all come our

The plaintiff loses on the question of opinion as well.

6

On the question of indefiniteness and the ambiguity,

7

the Court brought out the point earlier about, well, what is

8

meant by the word allegations used twice in the first

9

paragraph.

10

29

First, allegations without an adjective, and then

the second time, original allegations.

11

What is meant by that?

Well, here is the indefiniteness and the ambiguity,

12

Judge, that comes right into play.

13

insurmountable problem, both at trial against the 80 witnesses

14

and in the summary judgment motion, because they are trying to

15

establish that every allegation ever made by the plaintiff is

16

true, and provably true.

17

trying to prove that every allegation the plaintiff has ever

18

made is true.

19

little bit more about that in a moment as far as why it cannot

20

be done.

21

indefiniteness and the ambiguity.

22

The plaintiff is facing an

So here they are chasing windmills

It can't be done, and I am going to talk a

For now I just wanted to talk about the

The third statement in the January 2015 statement, the

23

third sentence that is the subject of the complaint, paragraph

24

30, is Mr. Barton's statement in paragraph 3 that plaintiff's

25

claims are "obvious lies."

Well, we don't know what, quote
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1

unquote, claims Mr. Barton is referring to.

2

claims.

That is another area of indefiniteness and ambiguity,

3

Judge.

The Court doesn't know, the plaintiff doesn't know, and

4

none of the reporters would know what is meant by the words

5

allegations, original allegations, and claims.

6

He just says

As Mr. Barton tells it, he is not trying to go blow by

7

blow to try to rebut plaintiff's allegations.

8

after something bigger.

9

credibility.

He is going

He is going after the plaintiff's

And that comes out in the January 2015 statement

10

itself.

11

proven to be untrue.

12

Well, you don't need Mr. Barton for this.

13

March 2011 statement issued by Ms. Maxwell, and that also was

14

drafted by Mr. Barton, but it doesn't really matter.

15

is that in the March 2011 statement, and this answers your

16

question with regard to that statement, Judge, the March 2011

17

statement, in the very first paragraph of the March 2011

18

statement, Ms. Maxwell says that the allegations by the

19

plaintiff are "all entirely false."

20

distinguished from the January 2015 statement when she does not

21

say "all entirely false."

22

are false.

23

It talks in generalities about how her claims have
Well, how are they proven to be untrue?
Take a look at the

The point

That is to be

She says simply that the allegations

Now, the distinction between the March 2011 statement

24

and the January 2015 statement bear on this question of

25

indefiniteness and ambiguity.

It's certainly not indefinite
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1

and it's certainly not ambiguous when Ms. Maxwell says in March

2

of 2011 that these allegations are "all entirely false."

3

ambiguous and it is indefinite when she fails to say "all

4

entirely false."

It is

5

The second issue is whether these three sentences

6

identified in paragraph 30 of the complaint are capable of

7

being characterized as true or false.

8
9

Now, this is a kind of binary question that the
Steinhilber factor two has us look at.

But recognizing at the

10

same time that there are some statements that appear factual,

11

but are not when looked at in context -- and now we are jumping

12

to factor number three in Steinhilber, the contextual issue.

13

On the question of whether it could be proved true or

14

false, well, the plaintiff has taken to chasing this windmill

15

of trying to prove whether the allegations are true or false.

16

What I suggest to the Court is that you can't prove whether

17

the, quote unquote, allegations are true or false because they

18

are not identified.

19

are obvious lies because they are not identified.

20

down every single allegation made by the plaintiff into

21

constituent sentences, discrete constituent sentences, you

22

might have over a thousand statements.

23

chosen to go on this adventure of trying to prove each one of

24

these allegations is true, and, conversely, that there was no

25

good faith basis for Ms. Maxwell to say that any of them were

You can't prove whether the, quote, claims
If you broke

These plaintiffs have
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1
2

not true, to say that any of them were false.
Judge, I don't know that this is an adventure that is

3

going to get us very far.

The Court is setting a one-month

4

trial for us to figure out whether these hundreds of

5

allegations made by the plaintiff are true or false, but what I

6

was trying to do, Judge, was cut to the chase.

7

least two allegations, plural?

8

the Law Firm of Foster Case says that substantial accuracy is

9

the standard here for defendants, not literal accuracy.

Are there at

Because the Second Circuit in

But

10

what I am trying to focus on is that, if that's the standard,

11

Judge, and we show you literal accuracy, then surely we win on

12

the Law Firm of Foster Case.

13
14
15

Judge, may I approach the Court?

I have a hand-out I

would like to share with the Court.
So that I don't need to discuss this on the record,

16

Judge, I ask two things.

Number one, that the Court let me

17

know when it has finished reading this, and, number two, I

18

would like for this document to be included in today's record.

19

THE COURT:

Yes.

20

MR. GEE:

21

What I have done here is to do a very simple

Thank you, Judge.

22

comparison between the March 2011 allegations, i.e., the

23

original allegations by the plaintiff, and her new, her CVRA

24

joinder motion allegations.

25

to Sharon Churcher, reporter, for $160,000, where Ms. Churcher

The first allegations were given
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1

says in the article that she interviewed the plaintiff "at

2

length."

3

the article; Exhibit A to our motion for summary judgment --

4

for a week or better she interviewed the plaintiff.

33

In the article it says -- I think it was on page 3 of

5

This was plaintiff's coming-out story, first time that

6

she had publicly disclosed who she was and what has happened to

7

her, supposedly, to Ms. Churcher.

8

very lengthy article, Exhibit A to our memorandum, and the

9

second column, Judge, discusses the plaintiff's allegations on

Ms. Churcher then writes a

10

the very same subjects.

11

and then the second encounter with Prince Andrew.

12

The first encounter with Mr. Epstein

As the Court can see from this very simple comparison,

13

anyone with half a brain in January of 2015 could take a look

14

at column 1 and look at column 2 and decide that the original

15

allegations are either true or they are false; the new

16

allegations are either true or false.

17

Now, here is a situation where we are not talking

18

about opinion; we are talking about remembered fact or,

19

alternatively, manufactured fact.

20

had these encounters as she described in 2011, or she had the

21

encounters as described in her CVRA joinder motion in December

22

2014.

23

Now, either the plaintiff

As the Court says in its 12(b)(6) order, one of these

24

must be true.

This is a binary question, Judge.

25

have both of these being true.
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1

34

Now, when we are talking about that second Steinhilber

2

element, whether something can be characterized as true or

3

false, of course, we are applying the second factor to the

4

January 2015 statement and, specifically, to those three

5

sentences:

6

were shown to be untrue, and the third sentence is, the claims

7

are obvious lies.

8
9

The allegations are false, the original allegations

Now, when the Court issued its 12(b)(6) order, it did
not have the benefit, of course, of Exhibits A and B, the

10

Sharon Churcher articles to our memorandum of law; it did not

11

even have the benefit of the full January 2015 statement; it

12

didn't have the benefit of the original allegations proven to

13

be a true statement from March of 2011, because all that it had

14

before it was what the plaintiff chose to select, excerpt, and

15

put into paragraph 30 of the complaint.

16

In that context, it was fairly easy for the Court to

17

say, well, accepting these allegations as true, and drawing all

18

inferences in favor of the plaintiff, I, the Court, can see how

19

this idea of an opinion defense doesn't fly, because it says

20

here that the allegations are false.

21

would say, well, either the allegations are true or they are

22

false.

23

now see all kinds of problems with the plaintiff's case.

24
25

I could see how the Court

When we place into context the statement, however, we

The one problem this Court already identified was this
question of, What does it mean allegations, plural?
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1

it mean original allegations, plural?

And what does it mean

2

claims, plural?

3

will predict that if you have Mr. Barton, Mr. Gow, and Ms.

4

Maxwell testify in this case, they will say, we don't know what

5

it means.

6

it is totally vague.

7

make.

8

everything this plaintiff has ever said is a falsehood.

9

are making the point that, media, use your head, figure out

10

which of these allegations are true and false before you go

11

around republishing her allegations.

We don't know, Judge, what that means.

And I

They will say, we don't know what it means because
That's not the point they are trying to

They are not trying to make the point in 2015 that
They

That's the point.

12

When we get to the third factor, the third Steinhilber

13

factor, we know that the New York Constitution requires that we

14

consider the full context.

15

said that the full context factor is often the key

16

consideration.

17

this factor.

18

context and then sue people for it.

19

context.

20

plaintiffs do in paragraph 30, you have no idea the environment

21

in which those excerpted statements are being used.

22

know now, Judge.

23

And in the Boeheim case, the court

I think it is here too, Judge.

It makes sense,

It is a First Amendment sin to take things out of
Everything must be read in

If you take something out of context, as the

But we

We know now because of the Rule 56 record.

We know that in context that January 2015 statement in

24

its entirety actually makes a lot of sense.

It actually is

25

something that you can see a lawyer drafting, on one hand, to
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1

try to fend off the allegations he believes are false on behalf

2

of his client, and on the other hand, to tell the media, you

3

republish her false allegations at your peril.

4

context of that statement.

5

Barton to take a look at the statement and see what he was

6

building there.

7

persuade the media don't republish the plaintiff's statements.

That is the

As I say, Judge, you don't need Mr.

He is building a syllogism.

He is trying to

8

As a side note, Judge, on the question of

9

republication, you will note that Mr. Barton gets it right.

10

Mr. Barton doesn't say, if you republish plaintiff's

11

allegations, we are going to sue the plaintiff.

12

that.

13

statement, if you republish the plaintiff's false allegations,

14

we are going to sue you, the plaintiff.

15

statement is not issued to the plaintiff, although she would

16

certainly be a critical witness if Mr. Barton were to sue the

17

media.

18

He doesn't say

He says, in the fourth paragraph of the January 2015

The January 2015

Let's get to the last factor, Judge.

The last factor

19

is a broader setting, and the broader setting as applicable to

20

our motion for summary judgment has to do with the question of

21

to whom this January 2015 statement was issued.

22

to 6 to 30 media.

23

It could be one, it could be eight, it could be 100 newspaper

24

reporters.

25

and the audience of reporters, not to the general public.

It was issued

It doesn't really matter what the number is.

The point is that it was issued to this audience,
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1

didn't make any sense to issue to the general public because he

2

is talking about threatening to sue the media.

3

So he sends it to the reporters, the reporters who had

4

contacted Mr. Gow and asked for a response from Ms. Maxwell.

5

You want a response?

6

response.

7

Her original allegation had proven to be false.

8

it again.

9

are obvious lies.

10
11

I will give you a response.

Here is the

The response is this woman is telling falsehoods.
She is doing

This time they are more salacious, yes.

will sue you.

The claims

If you're not careful about republishing, we

That's the message.

So, Judge, the New York Constitution would require

12

that the jury be instructed, if it gets that far, that this has

13

to be looked at, not as a member of the general public, the

14

January 2015 statement must be viewed from the viewpoint of

15

these journalists who are the recipients, the exclusive

16

recipients of the 2015 statement.

17

The last argument that we made I can be fairly short

18

with, Judge.

19

plaintiff's heavy burden.

20

clear and convincing evidence.

21

of the three sentences that are the subject of this lawsuit:

22

The allegations are false, the original allegations have proven

23

to be false, and the claims are obvious lies.

24
25

This is the argument that discusses the
Plaintiff has to prove two things by
One is it has to prove falsity

By the way, on the "obvious lies" question, Judge,
just to step back for a second, on the question of opinion, I
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1

don't see how anyone could look at that sentence, "these are

2

obvious lies," and not see an opinion here.

3

obvious lie?

4

can't be proven true or false what is obvious.

5

to the Court that the hand-out that I gave titled "Two examples

6

of Plaintiff Giuffre's original and new allegations" is an

7

example of where there are obvious lies.

8

Because what is an

That is purely subject to opinion.

It certainly

I would suggest

Now, moving back to this question of what the

9

plaintiff's heavy burden is, they have to prove by clear and

10

convincing evidence -- and we set out what the standard is in

11

the Southern District of New York in our papers what clear and

12

convincing is -- they have to prove falsity and they have to

13

prove actual malice, actual malice being that Ms. Maxwell, when

14

that January 2015 statement was issued, knew that those three

15

sentences were false or had been published anyway through Mr.

16

Gow with reckless disregard to whether they were false or not.

17

For the Court's benefit, what we tried to do to make

18

this point more salient is, rather than have the Court wade

19

through the hundreds of pages of materials the plaintiff

20

submitted, we look at it from the converse angle, and that is,

21

are there at least two allegations?

22

trying to follow the Foster case, and I am trying to show

23

literal truth or literal falsity, and allegations plural means

24

two or more.

25

plaintiff has told falsehoods, or has said something that would

I use two because I am

So if I can find two occasions when this
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1

lead Ms. Maxwell or Mr. Barton on her behalf to believe in good

2

faith that she has told a falsehood, this case ends, Judge, the

3

plaintiff loses.

4

In our papers, we actually identified for the Court

5

some of those facts.

6

on the record and the court hasn't been sealed, but I submit to

7

the Court, Judge, that there is no dispute that at least two,

8

and we know of many more of course, but at least two of

9

plaintiff's original allegations are false.

We know that at

10

least two of her new allegations are false.

And any way you

11

cut it, this plaintiff has lied, and she has lied in statements

12

to the public.

13

the statements are the ones that she made to the public.

14

her own deposition, she has admitted that parts of the Sharon

15

Churcher article, Exhibit A to our memorandum, at least 11

16

statements that she made are not true.

17

I won't go into them now because we are

The only way that Ms. Maxwell would know about

That's it.

The case is over, Judge.

In

We have shown

18

more than one allegation made by this plaintiff is false.

19

we don't even have to prove that it's false.

20

show that we had a good faith basis for believing that it was

21

false, and under New York Times v. Sullivan, that's good

22

enough.

23

Or

We can simply

The case is over, Judge.
I anticipate that what is going to happen as soon as I

24

leave this podium, Judge, is that the plaintiff is going to

25

trot out about a hundred pages of facts and spend most of the
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1

time talking about facts.

2

that if the law is opposed to you, go with the facts.

3

suggest that the Court do what I am going to be doing, which is

4

I am going to be trying to figure out, every time they mention

5

a fact, whether it is something that is of consequence to our

6

motion for summary judgment.

7

I don't expect them to be talking much about the law.

8

be about the facts and about how there must be conflicts.

9

there is no disputing Mr. Barton's declaration to the extent

10

I have laid out what the law is.
It will
But

So, your Honor, we would ask that the Court enter a
motion for summary judgment and we can have our May free.

13

MS. McCAWLEY:

14

THE COURT:

15

MS. McCAWLEY:

16

I

that it is required for a motion for summary judgment.

11
12

That's simply an homage to the idea

May I be heard, your Honor?

Sure.
I would like to start by handing your

Honor some materials, if I could approach the bench.

17

THE COURT:

Sure.

18

MS. McCAWLEY:

19

I want to be very clear to start.

I did three this time.

I remembered.

We are going to

20

focus on the law, but as you know, at the summary judgment

21

stage, if there are factually disputed issues, it would be

22

improper to be granting summary judgment.

23

both.

So let's talk about

24

To start, there is a plethora of evidence that shows

25

that the defendant sexually abused and sexually trafficked my
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1

client when she was a minor.

2

prove hundreds of allegations.

3

client was abused and trafficked by Maxwell.

4

comes out two days after the CVRA filing where my client says

5

she was abused and trafficked by Maxwell, and that statement is

6

released and calls her allegations, plural, untrue, obvious

7

lies, etc.

8

A plethora.

We don't have to

All we have to prove is that my

So let's just look at what we have.

The statement

I am not going to

9

repeat it because it's in your binder, but in there you will

10

see -- and, also, because it's confidential right now -- you

11

will see a number of witnesses who corroborate the story that

12

they were similarly abused by both Maxwell and Epstein.

13

will see eyewitnesses at the time back in 2000 who defendant

14

asked to assist in this process with.

15

log showing over 23 flights when my client was a minor flying

16

with Maxwell and Epstein.

17

witnesses taking the Fifth when asked about Maxwell.

18

going to see the house staff talking about how these things

19

occurred, that there was evidence of sexual trafficking and

20

abuse.

21

You

You will see the flight

You are going to see a number of
You're

More importantly, your Honor, you're going to see the

22

hard copy documents.

As my partner, David Boies, often says,

23

the documents don't lie, and in this case they prove the case.

24

It needs to go to the jury.

25

pictures from early 2000.

You will see that there are

Nothing produced by Maxwell, mind

SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300

42

Case 1:15-cv-07433-RWS Document 702 Filed 03/08/17 Page 42 of 63
H2G8GIUC

1

you; she has produced nothing.

From the early 2000s, the first

2

documents we get, after pulling tooth and nail, is 2011.

3

there is nothing from her for the early years 2000.

So

4

But we have pictures, hard copy pictures.

We have

5

hospital records from when my client was a minor here in New

6

York with them.

7

Maxwell.

8

taken in 2011, mentions Prince Andrew in it, in the unredacted

9

part, so you can see it there.

We have time and travel records saying call

We have message pads.

We have the FBI 302, which was

The victim notification letter,

10

the black book, which we have talked about, and you said with

11

respect to Alfredo Rodriguez, which has a Florida massage

12

section that has a 14-year-old girl's name in it.

13

So this information is all relevant to the factual

14

issue of whether defendant's defamatory statement that my

15

client lied about sexual abuse that's at issue here.

16

Your Honor, they have been careful about trying to

17

carve around your February 27th order, and I am mindful of the

18

fact that that was an order that was issued at the motion to

19

dismiss stage, but to be clear, that order has well-reasoned

20

language because it talks about sexual abuse being a clear-cut

21

issue.

22

either Maxwell is telling the truth and she was involved or the

23

plaintiff is telling the truth.

24

be determined by the finder of fact, as you said.

25

You either were abused or you were not.

You said

It's a factual issue that can

So, your Honor, let's look at this republication issue
SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300

43

Case 1:15-cv-07433-RWS Document 702 Filed 03/08/17 Page 43 of 63
H2G8GIUC

1

because I think that is an issue that they focused on

2

tremendously, and I want to be very clear on that.

3

First of all, Maxwell issued this press release, not

4

her lawyer Barton.

They can file as many self-serving

5

declarations as they want, but the documents don't lie.

6

look in your binder, your Honor, you will see the smoking gun

7

e-mail.

8

Maxwell.

9

to get the deposition of Ross Gow, her press agent.

If you

And I will tell you, we didn't get that e-mail from
You will remember that we had to fight tooth and nail
We spent

10

close to $100,000 getting all the way over to London, fighting

11

in those courts, to get the deposition of her agent.

12

wouldn't produce him.

13

affidavit on behalf of Barton.

They

And now they are submitting this

14

Your Honor, that document is critical, because what it

15

shows very clearly is it was Maxwell who sent the press release

16

to her press agent, Ross Gow, for publication.

17

release goes out from Ross Gow, not from a lawyer.

18

site says he is a reputation manager.

19

issued a press release.

20

This was a press release.

21

"Please find the attached quotable statement by Ms. Maxwell."

22

It's a press release telling the press, please quote these

23

defamatory statements.

24
25

That press
His Web

He is a press agent who

This is not a cease and desist letter.
In fact, a press release that said,

They have admitted at least 30 different international
press folks to defame my client in the international press.
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1

And now they want to say, Oh, no, no, hands off, we are not

2

liable for any of that; we are not liable for our statement

3

being disseminated in the international press; there is

4

republication case law and we didn't control or authorize that.

5

There is no better evidence, your Honor, of control and

6

authorization than sending a press release to the international

7

press saying, please publish this, please publish these

8

defamatory statements so that the international public thinks

9

that this little girl is a liar.

10
11

So that is what is happening

here.
So when we look at the republication law, you will see

12

very clearly, there are cases that we can follow -- and it is

13

New York case law; we have cited nothing but New York case

14

law -- that says it's different when you issue a press release.

15

Look at Levy v. Smith, and that's in your binder, your Honor.

16

That case says, yes, there is republication case law that says

17

you have to control or authorize.

18

so that it goes out to the media, is that control or

19

authorization?

20

publish this and disseminate it internationally.

21

But issuing a press release

It's saying, here is a statement, I want to

We also have the National Puerto Rican Day case, which

22

is the same thing.

It was an opinion piece that was paid for

23

and disseminated to the press.

24

there is control and authorization over that dissemination.

25

Here, your Honor, we have the same thing.

And there the court held, yes,
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1

Maxwell hiring a paid press agent to issue a statement to the

2

international press with defamatory statements in it, your

3

Honor.

4

They focus on the Geraci case.

And that is case law

5

in New York.

6

that case.

7

here.

In that case, the republication happened three years

8

later.

The initial publication was a statement to a fire

9

commissioner, it was a letter, but then three years later a

10
11

We looked at that case.

45

We take no issue with

That case is vastly different than the situation

newspaper published.
This here is vastly different.

We have a press

12

release that's given directly to the international media for

13

publication saying, Please, here, attached find a quotable

14

statement for your distribution, your Honor.

15

perfect situation.

16

defamation on its head.

17

press release to the international press and then sit back and

18

say, I am not liable because those other publications put the

19

quotes in, I didn't.

20

controlled and authorized this entire process.

21

This is the

If the law were otherwise, it would turn
It would mean that you could issue a

That's not the law, your Honor.

She

So, your Honor, we believe that the cases that they

22

focus on there are distinguishable because they are situations

23

where -- for all of their cases -- where the publication was in

24

a different type of publication, happened years after the fact.

25

Those are the types of republication issues where the court
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1

says, well, that person is not really liable.

2

later a different movie came out with a statement that the

3

original publisher had no involvement with.

4

republication law lands.

5

look at the National Puerto Rican Day cases, you will see that

6

the courts do hold you liable when you issue a press release,

7

which is what happened here.

8

Three years

That's where the

But if you look at Levy and if you

So I submit to you that on republication and the

9

publication issue, she is certainly liable for publication of

10

the initial statement to the 30 international press, and then

11

thereafter she is liable for those being quoted.

12

Now, she says, well, there is another issue, because

13

if it's excerpted or quoted or edited in any way, under New

14

York v. Rand, I am not liable.

15

involves an interview of a singer, and it's a long interview

16

that takes place, and then the publication that comes out takes

17

statements from that interview and changes the words.

18

uses different words than what happened during the interview.

19

That's not our situation here, your Honor.

New York v. Rand is a case that

So it

The

20

defamation that we have gone after, that you see from our

21

expert, Jim Jansen, has gone after, are the quoted statements.

22

That's what we are looking at.

23

statements; those being quoted by the international media that

24

she sent it to, she is liable for that.

25

situation.

The press release has those

It's not a Rand

This is exact quotes from her statement that she
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1

said, Please find a quotable statement.

2

have to quote the whole thing.

3

quotable statement.

4

defamatory pieces, the obvious lies, the things that make my

5

client look like a liar when she is not.

6

She didn't say, you

She said, Please find a

And what are they going to quote?

The

So that issue, in my view, is something that is clear

7

that there was publication, and that if anything is deemed

8

republication, it was clearly authorized by the defendant.

9
10
11

So let's look at the second issue that they raise, and
that is they raise the issue of the pre-litigation privilege.
Now, your Honor well knows, I know you're familiar

12

with the pre-litigation privilege because you have had cases

13

that have talked about it.

14

pre-litigation privilege, that was crafted to handle situations

15

like when, for example, a lawyer sends a cease and desist

16

letter in advance of litigation.

17

case, which they talk about, that case was a situation where an

18

employee had stolen intellectual property and the lawyer sent a

19

letter saying, this person has stolen this intellectual

20

property, we want them to cease and desist and give our

21

property back.

22

But with respect to the

If you look at the Khalil

Then that person sued for defamation.

We are in a remarkably different situation here.

We

23

are not in a pre-litigation context here, no matter how many

24

times they want to say it.

25

to throw himself on the sword and say, oh, this is all about

No matter how much they want Barton
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1

litigation, it's not, your Honor, because the documents don't

2

lie.

3

about pre-litigation.

4

So if you look at the documents, you will see it's not

The Block v. First Blood case, which is your case,

5

your Honor, in that case you denied summary judgment saying, to

6

prevail on a qualified privilege defense, the defendant must

7

show that his claim of privilege does not raise a triable issue

8

of fact that would defeat it.

9

issues of fact.

Here, we clearly have triable

We believe that there is no pre-litigation

10

privilege that's applicable, but at a minimum, we have triable

11

issues of fact.

12

So with respect to pre-litigation, let's look at what

13

the facts are.

14

say we haven't contested or disputed, that's not correct.

15

submitted the statements themselves, those e-mails that show

16

that Maxwell is sending the statement; not her lawyer, Maxwell.

17

The documents don't lie.

18

press agent, which gets issued to the international press.

19

They say, no, the purpose was -- let's rephrase that, the

20

purpose was that we really were thinking about suing the

21

international press.

22

sued the international press.

23

was no lawsuit that came out of this.

24
25

The facts are that this statement, which they
We

So Maxwell sends a statement to her

Maxwell in her deposition said she never
So this never occurred.

There

If you look at what the statements are, if you
accepted that, you would be able to say, someone can defame
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1

someone freely, a nonparty, included in a statement, issue it

2

to the international press and then stand back and say, oh,

3

well, my lawyer really intended to sue those other entities,

4

those publications, so therefore I get protected by the

5

pre-litigation privilege.

6

doesn't apply here.

7

her own benefit, to try to clear up her reputation, because she

8

had been implicated in a very serious sexual trafficking and

9

sexual abuse situation.

That's not the law, your Honor.

It

This was Maxwell issuing a statement for

That is what that statement was about.

10

It was not about litigation.

11

client and her reputation and trying to build back defendant's

12

reputation.

13

It was about taking down my

And while we are on that, your Honor, they admitted

14

that by submitting Barton's declaration, they waived the work

15

product privilege.

16

attorney-client privilege.

17

to you that you have reviewed that had documents on it,

18

communications between the two of them.

19

see all of that.

20

privilege, where are the drafts of this document, where are the

21

e-mails back and forth on how this was created?

22

factual issues.

23

We contend that they also waived an
They have submitted a privilege log

We should be able to

Certainly, if they waived the work product

That's all

We are entitled to see that.

So, your Honor, I submit to you that there is no

24

pre-litigation privilege here.

This was not done for the

25

purposes of litigation, regardless of what they are doing as a
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1

post hoc self-serving declaration, and that they don't meet the

2

case law for that either.

3

questionable issue of fact as to that.

4

If anything, there is clearly a

So, your Honor, I would like to turn now to the issue

5

of whether or not -- they have now argued again, as they did at

6

the motion to dismiss stage, that these statements are not

7

fact, they are opinion.

8
9

So, your Honor, if you look at that, that argument
turns logic on its head.

Mr. Gee said today, these folks would

10

have to prove a hundred allegations are all true in order to

11

win this case.

12

to prove, because her statement says the allegations that my

13

client has made are false, we only have to prove that my client

14

was sexually abused and trafficked, which we can do.

15

that, we win this defamation case.

16

calling her a liar about sexual abuse and trafficking claims.

17

That's not the case, your Honor.

We only have

We prove

She defamed my client by

Your Honor, when we look at whether that's fact or

18

opinion, you were very clear in your motion to dismiss order,

19

talking about the nature of calling someone a liar, and that

20

being able to be proven true or false when it relates to sexual

21

abuse.

22

This issue is not a matter of opinion, and there cannot be a

23

differing understanding of the same fact that justify

24

diametrically opposed opinions as to whether defendant was

25

involved in the plaintiff's abuse as plaintiff has claimed.

You said either Maxwell was involved or she was not.
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1

Either plaintiff is telling the truth about her story and

2

defendant's involvement or defendant is telling the truth and

3

she was not involved in the trafficking and ultimate abuse of

4

the plaintiff.

5

The answer depends on facts.

Your Honor, that is the case.

So let's look at this

6

four-factor test that they talk about, because that four-factor

7

test, which you did analyze in your motion to dismiss papers as

8

well, but that four-factor test bodes clearly in favor of

9

finding that this is fact and not opinion.

10

If you look at the first factor, the statement has to

11

be definite and unambiguous, clearly, the statement is definite

12

here.

13

claims of sexual abuse and trafficking are obvious lies.

So in

14

that context, there is definiteness, it is not ambiguous.

She

15

is either telling the truth or she is not.

16

She is calling my client a liar.

She is saying her

That's it.

With respect to the second factor, it says the

17

statement must be verifiable and be capable of being proven

18

true or false.

19

of being proven true or false as to whether or not my client

20

was sexually abused and trafficked by Ms. Maxwell.

21

have a plethora of facts in the binder that show, we believe,

22

that that is the case.

23

It is a factual issue as to whether that occurred.

24
25

That's clearly the issue here.

It is capable

Again, you

But, nevertheless, it's not an opinion.

The third is looking at the entire context of the
statement and to compel a finding of whether it's a statement
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1

of fact or opinion.

Again, the context of this statement --

2

and that bleeds into the fourth factor -- is a press release.

3

This was a press release by Maxwell.

4

piece.

5

release, your Honor, where Maxwell's goal was to put false

6

facts into the public to try to repair her reputation.

It wasn't an opinion

It wasn't a letter to the editor.

7

It was a press

So, your Honor, we contend that under that four-factor

8

test, it is absolutely clear that this would be fact and not

9

opinion.

10

The last issue that they raise -- they skipped a few

11

things, but the last issue that they did raise was the issue of

12

malice, and they say that we would be unable to prove in this

13

case malice.

14

First, they haven't met their burden for showing that

15

we have to prove malice.

16

absolutely can, because what this statement is about is sexual

17

abuse, and the person who made the statement is Maxwell.

18

Maxwell abused my client, and then knowingly made a statement

19

that my client was lying about that abuse, that those claims

20

were obvious lies, that establishes malice.

21

the part of the person making the statement.

22

intentionally to try to deflect from her own self, and she

23

would be responsible for that action, and we would have

24

established malice.

25

But if we do have to prove malice, we

So if

It's knowledge on
She made it

So with respect to that issue, we absolutely can
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1

establish malice without question.

2

whether we have to establish that.

3

The only question is

Now, I just want to touch one more moment on this idea

4

they have just raised in the summary judgment papers that they

5

only have to show that two issues are false, and if they show

6

that, they win.

7

statement is about any of the allegations.

8

client's allegations are untrue.

9

allegations of sexual abuse and trafficking are true, that my

That's not the case, your Honor.

The

So she is saying my

So if we prove that those

10

client was sexually abused and trafficked, we win.

11

defamatory.

12

respect to this, oh, we can prove two things and then we win.

13

That's not the case here.

14

That's

So they have just flipped logic on its head with

But regardless, bottom line, your Honor, this is a

15

case that must go to the jury.

There are clearly questions of

16

disputed fact.

They don't qualify for the issue of

17

republication.

They don't qualify for the pre-litigation

18

privilege.

19

your Honor.

20

entitled to take this case to a jury.

Malice is a factual issue that goes to the jury,
So summary judgment should be denied, and we are

21

Thank you, your Honor.

22

MR. GEE:

23

Well, I didn't give the plaintiff enough credit.

Thank you, your Honor.
I

24

thought they were going to try to prove this case, but instead,

25

they are going to try to prove a different case.
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I didn't think that it was possible to prove, for

2

example, all of the allegations the plaintiff made to

3

Ms. Churcher in Exhibit A and B were all true.

4

that they were going to be able to prove that all of the

5

allegations made by the plaintiff in the CVRA joinder motion

6

are true.

7

were going to be able to prove by clear and convincing evidence

8

that Ms. Maxwell, through Mr. Barton, could not have in good

9

faith believed that at least two of these allegations, the

I didn't think

And put a different way, I didn't think that they

10

original and the new, were false.

11

that.

I didn't think they could do

12

I think what Ms. McCawley has just done is implicitly

13

confirm that they can't do that, that's why they are not going

14

to do it.

15

want to spend a little bit of time on this because I think it's

16

really important for the parties and for the Court, and

17

ultimately, if this case makes it that far, to the jury.

18

Instead, they have changed the case, Judge.

I heard Ms. McCawley say multiple times that what this

19

case is about is sexual abuse.

20

and trafficked, that's what we have to prove.

21

right out of Ms. McCawley's mouth.

22

And I

My client was sexually abused
That's coming

Judge, they brought a defamation case; they didn't

23

bring a sexual abuse case.

The question is not whether Ms.

24

Maxwell sexually abused anyone.

25

Maxwell defamed someone, specifically, the plaintiff.

The question is whether Ms.
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1

judge, they don't cite any case law for this idea that if

2

you're alleged to have defamed someone about the underlying

3

transaction, that we get to prove whether the underlying

4

transaction is true, and if it is true, then we win.

5

not the case they brought.

55

That's

6

The allegation in the complaint, the requirement of

7

defamation law in the State of New York is that, if you, the

8

plaintiff, allege that you have been defamed, your obligation,

9

or burden as the defamation plaintiff, is to prove that the

10
11

allegations made against you are false.
Furthermore, if you, the plaintiff, are a public

12

figure, as the plaintiff in this case must certainly be -- a

13

person who writes books, a person who gives out interviews is a

14

public figure.

15

organization for this very purpose of making public this idea

16

of assisting victims of sexual abuse, I can't imagine a more

17

limited public figure set of facts.

18

the defamation law in New York says, if you bring a defamation

19

claim, you have to prove the defamation.

20

public figure, as the plaintiff is, then you would also have to

21

prove actual malice.

22

convincing evidence, falsity of the allegedly defamatory

23

statement, and you have to prove actual malice.

24
25

A person who establishes a nonprofit

But setting that aside,

And if you're a

You have to prove falsity by clear and

Now, I don't know what case Ms. McCawley is trying.
She is the one who brought this lawsuit.

She has to prove
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1

defamation.

2

abused, in fact, if I were to concede right now that the

3

plaintiff had been sexually abused, does that mean that she

4

wins the defamation case, Judge?

5

that three sentences in the January 2015 statement are false,

6

are defamatory.

7

number two is, the original allegations have been proven to be

8

untrue.

9

lies.

10

If she proves that the plaintiff was sexually

I think not.

She has said

One is, the allegations are false.

Sentence

And the third sentence is, the claims are obvious

Well, one thing that I took away from Ms. McCawley's

11

conversation with the Court is that she didn't answer your

12

question, Judge.

13

January 2015 statement says allegations twice in the first

14

paragraph?

15

Maxwell, through Mr. Barton, says the claims, plural, are

16

obvious lies?

17

because, as I predicted the first time I was up here, there is

18

no answer to that question.

19

question because she can't answer the question.

20

can't answer the question, and I guarantee you I cannot answer

21

the question.

22

there is no witness who will testify in this courtroom about

23

what that means, what specific statement is being referenced.

24

It doesn't exist.

25

The question was, What does it mean when the

What does it mean in the third paragraph when Ms.

Ms. McCawley doesn't answer the question

She doesn't want to answer the

No one knows what that means.

So what does the plaintiff do?

The Court

As I said before,

What the plaintiff
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1

does is, since we can't figure out what it means, what we will

2

try to do is just prove that she was sexually abused.

3

words of Ms. McCawley, I am going to prove that my client was

4

sexually abused and trafficked.

5

your burden of proving defamation.

6

was sexually abused and trafficked?

7

In the

Well, that doesn't satisfy
The fact that the plaintiff
No.

To use Ms. McCawley's words, there is a plethora of

8

allegations.

Take a look at Exhibits A and B.

9

the CVRA joinder motion.

Talk about plethora.

Take a look at
Judge, this

10

plaintiff has said at least 100 different things in all these

11

news articles, the original allegations, and then another

12

couple of dozen in the CVRA joinder motion.

13

these allegations is the plaintiff going to prove, if true, in

14

order to show that my client's statement from January 2015 is

15

false?

16

Well, which of

I think what we hear from Ms. McCawley is we are not

17

going to do that.

18

can we please have summary judgment because they can't prove

19

their case.

20

Giuffre was sexually abused and trafficked.

21

Well, Judge, if we are not going to do that,

You can't prove your case by showing that Ms.

On the republication issue, Judge, Ms. McCawley says

22

there is no better evidence about the authorization and control

23

of republication other than the words in Mr. Gow's e-mail,

24

"please find this quotable statement," on behalf of Ms.

25

Maxwell.
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1

Well, that's not true, Judge.

2

Gow tells us two things.

3

written on behalf of Ms. Maxwell.

4

statement per se.

5

That sentence from Mr.

One is that this is a statement
This is not Ms. Maxwell's

It is written on behalf, by her agent.

Now, the reporters may very well have thought that Mr.

6

Gow prepared the statement, but it doesn't really matter

7

because we have Mr. Barton's declaration saying that, I

8

prepared the statement.

9

But with regard to the issue of republication, Judge,

10

it says, here is a quotable statement.

11

McCawley recharacterizes it, please publish the statement.

12

Actually, you won't see those words in that January 2015

13

statement.

14

says, here is a statement.

15

It doesn't say, as Ms.

It doesn't say, please publish this statement.

It

And Ms. McCawley wants to put all of her eggs into the

16

question whether this is a press release or whether it's not a

17

press release.

18

down to try to characterize something as a press release or as

19

not a press release.

20

Judge, that seems like an irrelevant road to go

How about we look at it this way?

It is a statement

21

that was issued to 6 to 30 media.

22

way because that's what the undisputed facts are.

23

issued to anyone else.

24
25

We should look at it that
It wasn't

What is also true is that the press were free to do
with that statement as they wished because we, Ms. Maxwell and
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1

her agent, did not control what the media did with that.

2

I hear Ms. McCawley try to characterize the

3

authorization and control law relevant to republication.

4

guess I could ask the Court to disregard what Ms. McCawley and

5

I say altogether because we have laid out the law.

6

Court looks at, for example, footnote 3 on page 3 of our reply

7

brief, we cited to five, six cases from the federal district

8

courts in New York.

9

I

If the

In Egiazaryan, the 2012 case, it says the original

10

publisher is not liable for republication where he had nothing

11

to do with the decision to republish and he had no control over

12

it.

Well, those are facts, Judge.

13
14

In Egiazaryan II, same holding.

That's a 2011

opinion.

15

In Davis v. Costa-Gavras, which is this Court's 1984

16

decision, what does the court say?

17

liability for a subsequent republication must be based on real

18

authority to influence the final product, not upon evidence of

19

acquiescence or peripheral involvement in the republication

20

process.

21

Under New York law,

Judge, we are within Davis.

We didn't have any

22

influence over the final product.

23

or peripheral involvement, but Davis says that's not enough.

24
25

At best, we had acquiescence

In the earlier Davis case, from 580 F.Supp., at 1094,
it says the original publisher is not liable for injuries
SOUTHERN DISTRICT REPORTERS, P.C.
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1

caused by the republication "absent a showing that they

2

approved or participated in some other manner in the activities

3

of the third-party republisher."

4

Judge.

5

republication or any third-party republisher's decision to

6

republish.

7

Well, we win on that case,

We certainly didn't participate or approve of any

Then we have the Croy case from 1999, "The original

8

author of a document may not be held personally liable for

9

injuries arising from its subsequent republication absent a

10

showing that the original author approved or participated in

11

some other manner in the activities of the third-party

12

republisher."

13

Then, finally, we have the Cerasani case, also from

14

this court, 1998, "A liable plaintiff must allege that the

15

party had authority or control over or somehow ratified or

16

approved the republication."

17

Well, we win on that case, Judge.

18

So I appreciate Ms. McCawley's attempt to

19

recharacterize and redefine what authority and control are, but

20

it's totally unnecessary because the federal courts and the

21

state courts have made it clear what kind of control or

22

authority is required.

23

With regard to the pre-litigation privilege,

24

Judge -- I'm sorry.

25

issue.

Let me step back on the republication

There was a mention of the Levy case and the National
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1

Puerto Rican case, two New York intermediate appellate court

2

decisions.

3

those, like this Court's opinion back in October, are 12(b)(6)

4

cases.

5

this proceeding, Judge.

6

courts made inferences of control and authority based on the

7

pleaded facts.

8

Rule 56 proceeding.

9

Once again, the plaintiff fails to acknowledge that

They are not summary judgment cases, not relevant to
Those are cases where, actually, the

Of course, the Court isn't able to do that in a

On the pre-litigation privilege, Judge, the statement

10

made by Ms. McCawley is that Ms. Maxwell sends the statement.

11

She is the one who drafts the statement.

12

prepares the statement.

13

smoking gun.

14

to?

15

She is the one who

She points to a, quote unquote,

What is the smoking gun Ms. McCawley is referring

This e-mail that they spent upwards of $100,000 to get.
Well, Judge, the smoking gun turns out to be nothing

16

but a peashooter.

17

Maxwell to Mr. Gow saying this is the statement.

18

It is the actual transmission.

19

Ms. Maxwell of the statement that Mr. Gow ultimately sends to

20

these 6 to 30 newspaper reporters.

21

This smoking gun is an e-mail from Ms.
That's it.

It was the actual approval by

Well, since Ms. McCawley wants to call this a conflict

22

of facts and wants a jury, then it's her burden to show that

23

there is a conflict between the smoking gun and Mr. Barton's

24

declaration.

25

Well, where is the conflict, Judge?

Ms. Maxwell, in sending out that smoking gun, didn't
SOUTHERN DISTRICT REPORTERS, P.C.
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1

say, Mr. Gow, I just drafted this statement without the help of

2

any lawyers, would you please issue the statement?

3

what Ms. Maxwell said.

4

is the agreed statement.

5

Mr. Barton's declaration.

6

Barton says, I drafted the vast majority of the statement, and

7

to the extent that anyone else contributed to drafting the

8

statement, I adopted it and I approved it as my own, and I am

9

the one who directed Mr. Gow to issue the statement.

10
11

not inconsistent.

That's not

She said, this is the statement, this
That's perfectly in consonance with
What does Mr. Barton say?

Mr.

Those are

That's not a basis for a jury trial, Judge.

Finally, we get to this issue of the plaintiff having

12

to prove falsity by clear and convincing evidence, actual

13

malice by clear and convincing evidence.

14

discussion of this by Ms. McCawley, but she points out that we

15

are not going to try to prove actual malice as to any discrete

16

set of statements made by our client.

17

to prove the truth of her allegations that makes Ms. Maxwell's

18

January 2015 statement false.

19

What we are going to do instead, Judge, according to Ms.

20

McCawley, is we are going to prove that our client was sexually

21

abused and trafficked.

22

There was very little

We are not going to try

We are not going to do that.

This returns us to the beginning, Judge.

It is

23

crucially important to the parties that they know what they are

24

litigating, and I see two ships passing in the night on the

25

central question in this case.

On the one hand, the plaintiff
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1

says we are proving a sexual abuse case; we are going to prove

2

that our client was sexually abused and trafficked.

3

defense are trying to prove -- well, we have no obligation to

4

prove anything, but here is what we are defending against.

5

are defending against a defamation claim.

6

claim, as alleged in the complaint, paragraph 30, says there

7

are three sentences in your January 2015 statement that are

8

false.

9

in the 2015 statement to see whether they are true or false.

10

We on the

We

The defamation

So, naturally, we have focused on those three sentences

If we, Judge, the parties, the lawyers cannot agree on

11

that central question, it may not take four weeks to try this

12

case, it might take eight weeks to try this case.

13

proving something that we have no obligation to defend against.

14

We are defending a defamation claim because that's the claim

15

that they brought.

16

They are

So, Judge, we think it's just imperative that the

17

Court step in on this central question of what is at issue in

18

this lawsuit, this defamation lawsuit.

19

THE COURT:

20

I think we will leave the other motions for

21

Thank you all.

I will reserve decision.

consideration after I resolve the summary judgment.

22

MS. McCAWLEY:

23

(Adjourned)

Thank you, your Honor.

24
25
SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300

Case 1:15-cv-07433-RWS Document 721 Filed 03/15/17 Page 1 of 3

United States District Court
Southern District of New York
Virginia L. Giuffre,
Plaintiff,

Case No.: 15-cv-07433-RWS

v.
Ghislaine Maxwell,
Defendant.
________________________________/
NOTICE OF INTENT TO REQUEST REDACTION OF
FEBRUARY 16, 2017 HEARING TRANSCRIPT
Petitioner, Virginia Giuffre, hereby files this Notice of Intent to Request Redaction of the
February 16, 2017 transcript of proceedings pursuant to this Court’s Protective Order. See
Plaintiff’s redactions attached hereto as Sealed Exhibit 1.

Dated: March 15, 2017

Respectfully Submitted,
/s Meredith Schultz
By:
Sigrid McCawley (Pro Hac Vice)
Meredith Schultz (Pro Hac Vice)
Boies Schiller Flexner LLP
401 E. Las Olas Blvd., Suite 1200
Ft. Lauderdale, FL 33301
(954) 356-0011
David Boies
Boies Schiller Flexner LLP
333 Main Street
Armonk, NY 10504

1

Case 1:15-cv-07433-RWS Document 721 Filed 03/15/17 Page 2 of 3

Bradley J. Edwards (Pro Hac Vice)
FARMER, JAFFE, WEISSING,
EDWARDS, FISTOS & LEHRMAN, P.L.
425 North Andrews Avenue, Suite 2
Fort Lauderdale, Florida 33301
(954) 524-2820
Paul G. Cassell (Pro Hac Vice)
S.J. Quinney College of Law
University of Utah
383 University St.
Salt Lake City, UT 84112
(801) 585-5202 1

1

This daytime business address is provided for identification and correspondence purposes only and is not intended
to imply institutional endorsement by the University of Utah for this private representation.

2

Case 1:15-cv-07433-RWS Document 721 Filed 03/15/17 Page 3 of 3

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 15th day of March, 2017, I served the attached document
via CM/ECF and e-mail to the following counsel of record.

Laura A. Menninger, Esq.
Jeffrey Pagliuca, Esq.
Ty Gee, Esq.
HADDON, MORGAN & FOREMAN, P.C.
150 East 10th Avenue
Denver, Colorado 80203
Tel: (303) 831-7364
Fax: (303) 832-2628
Email: lmenninger@hmflaw.com
jpagliuca@hmflaw.com
tgee@hmflaw.com

/s Meredith Schultz
By:
Meredith Schultz (Pro Hac Vice)
Boies Schiller Flexner LLP
401 E. Las Olas Blvd., Suite 1200
Ft. Lauderdale, FL 33301
(954) 356-0011

3

Case 1:15-cv-07433-RWS Document 721-1 Filed 03/15/17 Page 1 of 1

EXHIBIT 1
(FILE UNDER SEAL)

Case 1:15-cv-07433-LAP Document 730 Filed 03/17/17 Page 1 of 14

United States District Court
Southern District of New York
Virginia L. Giuffre,
Plaintiff,

Case No.: 15-cv-07433-RWS

v.
Ghislaine Maxwell,
Defendant.
________________________________/

PLAINTIFF’S RESPONSE IN OPPOSITION TO DEFENDANT’S
MOTION IN LIMINE TO EXCLUDE FBI 302 STATEMENT OF PLAINTIFF

Bradley J. Edwards
FARMER, JAFFE, WEISSING,
EDWARDS, FISTOS & LEHRMAN, PL
425 North Andrews Avenue, Suite 2
FORT LAUDERDALE, FL 33301
(954)524-2820 TELEPHONE

Case 1:15-cv-07433-LAP Document 730 Filed 03/17/17 Page 2 of 14

TABLE OF CONTENTS
Page
I.

PRELIMINARY STATEMENT ............................................................................................. 1

II.

FACTUAL BACKGROUND .............................................................................................. 1

III.

DISCUSSION ...................................................................................................................... 2

A.

Ms. Giuffre’s FBI 302 is Offered to Prove That She Reported Her Allegations to Law
Enforcement, Not to Prove the Truth of any Matters Asserted Therein. ......................... 2

B.

Even if Treated as Hearsay, The FBI 302 is Admissible Pursuant to Rule 803(8) as a
Public Record. .................................................................................................................. 5

C.

THE FBI 302 IS NOT UNDULY PREJUDICIAL .......................................................... 9

IV.

CONCLUSION .................................................................................................................. 10

i

Case 1:15-cv-07433-LAP Document 730 Filed 03/17/17 Page 3 of 14

TABLE OF AUTHORITIES
Page
Cases
Bingham v. Jefferson Cnty., No. 1:11-cv-48, 2013 WL 1312563, at *7 (E.D. Tex. Mar. 1, 2013) 8
Moss v. Ole South Real Estate, Inc., 933 F.2d 1300, 1305 (5th Cir. 1991) .................................... 8
Parsons v. Honeywell, Inc., 929 F.2d 901, 907 (2d Cir.1991) .................................................... 6-7
Spanierman Gallery, Profit Sharing Plan v. Merritt, No. 00CIV5712LTSTHK, 2003 WL
22909160, at *5 (S.D.N.Y. Dec. 9, 2003)................................................................................... 6
U.S. ex rel. Wuestenhoefer v. Jefferson, No. 4:10-CV-00012-DMB, 2014 WL 7185428, at *2
(N.D. Miss. Dec. 16, 2014) ......................................................................................................... 7
U.S. v. Puente, 826 F.2d 1415 (5th Cir. 1987)). ............................................................................. 6
United States v. Brennan, 798 F.2d 581, 589 (2d Cir. 1986).......................................................... 5
United States v. Dunloy, 584 F.2d 6, 11 (2d Cir.1978)................................................................... 3
United States v. Everett, 825 F.2d 658, 661 (2d Cir. 1987) .......................................................... 10
United States v. Khan, 821 F.2d 90 (2d Cir. 1987) ...................................................................... 4-5
United States v. Song, 436 F.3d 137, 139 (2d Cir. 2006) ............................................................... 3
Upstate Shredding, LLC v. Ne. Ferrous, Inc., No. 312CV1015LEKDEP, 2016 WL 865299, at
*13 (N.D.N.Y. Mar. 2, 2016) ...................................................................................................... 6
Other Authorities
5 JONES ON EVIDENCE § 34:13 (7th ed.).......................................................................................... 6
Rules
Fed. R. Evid. 403 ............................................................................................................................ 9
Fed. R. Evid. 801(c)(2) ................................................................................................................... 3
Fed. R. Evid. 801(d)(1)(B)(i) .......................................................................................................... 3
Fed. R. Evid. 801(d)(2)(B)(i) .......................................................................................................... 4
Fed. R. Evid. 803(6). ................................................................................................................... 6, 7
Fed. R. Evid. 803(8) .................................................................................................................... 6, 7
Fed. R. Evid. 803(8)(A) .............................................................................................................. 1, 8
Fed. R. Evid. 803(8)(A)(ii) ......................................................................................................... 7, 9
Fed. R. Evid. 803(8)(B) .............................................................................................................. 8, 9

ii

Case 1:15-cv-07433-LAP Document 730 Filed 03/17/17 Page 4 of 14

Plaintiff, Virginia Giuffre, by and through her undersigned counsel, hereby files this
response in opposition to Defendant’s Motion in Limine to Exclude FBI 302 Statement of
Plaintiff [DE 667].
I.

PRELIMINARY STATEMENT
Defendant has filed a motion in limine seeking to exclude from evidence Ms. Giuffre’s
statement to the FBI in 2011 about Jeffrey Epstein’s and Defendant’s sex trafficking crimes,
raising a hearsay objection. In Defendant’s Motion in Limine to Exclude FBI 302 Statement of
Plaintiff (hereinafter “Mot.”), she appears to misunderstand the purpose for which this document
will be admitted—to establish that Ms. Giuffre properly reported her allegations to law
enforcement. Accordingly, the document is not being admitted to prove the truth of any matters
asserted therein, and thus is not a hearsay statement. In any event, even if the statement is
regarded as hearsay, it easily falls within a recognized exception, such as the public record
exception of 803(8)(A). Numerous courts, including this one, have admitted FBI 302s under this
authority. The statement is also trustworthy because it is simply the FBI’s recording of Ms.
Giuffre’s own statement and, of course, Ms. Giuffre is fully available to answer any questions
about it at trial.

II.

FACTUAL BACKGROUND
It appears to be undisputed that on March 17, 2011, Ms. Giuffre was interviewed by FBI
Special Agents—along with a telephonically present Assistant United States Attorney—at the
United States Consulate in Sydney, Australia, as part of an ongoing investigation into Jeffrey
Epstein sexual abuse and sex trafficking conspiracy. In due course, a Special Agent prepared a
standard summary of Ms. Giuffre’s statement—commonly referred to as an FBI “302.” Ms.
Giuffre’s FBI 302 was generated in relation to file number 31E-MM-108062, and was drafted on
July 5, 2013. The 302 was published on federally-issued Form FD-302/FD-302a (Rev. 5-8-10)
1
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bearing the official seal of the Federal Bureau of Investigation, and explicitly indicating that the
document is an “Official Record” wherein “[a]ll signatures have been verified by a certified FBI
information system.” See Edwards Dec., Ex. 1 at 1.
Ms. Giuffre properly provided her FBI 302 to the Defendant in discovery.
(GIUFFRE001235).
III.

Now, Ms. Giuffre intends to present that FBI 302 at trial.

DISCUSSION
In her motion raising a hearsay objection, Defendant mischaracterizes Ms. Giuffre’s
purpose for offering the self-authenticating FBI 302. The subject evidence is not being offered
for the truth of the matter asserted, rather to rebut the assertion that Ms. Giuffre has failed to
properly report her allegations to law enforcement and engaged in a recent fabrication to
baselessly initiate the pending litigation. Accordingly, it is not being offered to prove the truth of
any matter asserted and thus is not excluded by the rule against hearsay. The FBI 302 is also
covered by various hearsay exceptions, and its introduction at trial is not unduly prejudicial in
any way.
A. MS. GIUFFRE’S FBI 302 IS OFFERED TO PROVE THAT SHE REPORTED
HER ALLEGATIONS TO LAW ENFORCEMENT, NOT TO PROVE THE
TRUTH OF ANY MATTERS ASSERTED THEREIN.
Defendant claims at the beginning of her motion to be confused about why Ms. Giuffre
intends to offer her FBI 302 into evidence. See Mot. at 1. In fact, the reason is clear: Ms.
Giuffre properly reported her allegations of sex abuse and sex trafficking to federal law
enforcement agents in 2011, well before the disputed events in this case occurred. The jury may
use that fact of a prior report to law enforcement as one of piece of evidence supporting Ms.
Giuffre’s credibility.
Of course, because the evidence is coming in to support credibility, the underlying truth
of anything that Ms. Giuffre may have stated to the FBI is not at issue. The hearsay rules only
2
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operate to exclude out-of-court statements being offered “in evidence to prove the truth of the
matter asserted in the statement.” Fed. R. Evid. 801(c)(2) Because Ms. Giuffre is not offering
the statement to prove the truth of the matters asserted—i.e., that Epstein and Defendant had
sexually trafficked her—the hearsay prohibition simply does not apply. See, e.g., United States
v. Song, 436 F.3d 137, 139 (2d Cir. 2006) (noting that evidence was properly admitted
“inasmuch as the challenged statements were offered not for the truth of the matters asserted, but
rather, to demonstrate the motivation behind [the declarant’s] actions”); see also United States v.
Dunloy, 584 F.2d 6, 11 (2d Cir.1978).
Defendant pretends to by puzzled by all of this, and yet Defendant has clearly
demonstrated her intention to make issues regarding reporting to law enforce a central part of the
trial. A good illustration comes from Defendant’s recently-filed motion to exclude certain
404(b) evidence from witness Rinaldo Rizzo. Defendant argues that Rizzo’s allegations that he
saw Defendant, for example, trying to force a 15-year-old Swedish girl to have sex with Epstein,
should be discounted because Rizzo did not “report any such events to law enforcement.”
Defendant’s Motion to Exclude Evidence Pursuant to Fed. R. Evid. 404(b) at 8. The issue of
whether a witness has failed to report a crime to law enforcement is a question that immediately
springs to mind. And, in this case, that issue will immediately spring to the minds of the jury
considering Ms. Giuffre’s credibility. Ms. Giuffre is entitled to allay such concerns by showing
that she properly met with law enforcement in 2011.
In an effort to deflect such arguments, Defendant apparently concedes that the FBI 302
could be used to establish Ms. Giuffre’s credibility under Fed. R. Evid. 801(d)(1)(B)(i) if it is
used to “rebut an express or implied charge that the defendant recently fabricated it or acted from
a recent improper influence or motive in so testifying.” See Mot. at 4. This concession would

3
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appear to be enough to establish the admissibility of the FBI 302 because it is obvious that
Defendant will continue to aggressively attack Ms. Giuffre’s credibility by claiming that she is
improperly seeking money through this lawsuit or through publicity that will help her write a
book. Showing that, in 2011, Ms. Giuffre had reported her allegations to the FBI, will obviously
respond to such suggestions.
But, Defendant presents a strawman characterization of how the evidence will be used,
arguing that Ms. Giuffre will attempt to use the FBI 302 only to respond to suggestions that, in
meeting with journalist Sharon Churcher, Ms. Giuffre had no improper motive. See Mot. at 4.
Defendant then argues that Ms. Giuffre’s 2011 meeting with Ms. Churcher pre-dated by a few
weeks the 2011 FBI meeting, and thus the statement is not a prior consistent statement—i.e., was
not made prior to meeting with Ms. Churcher. If this case were solely about Ms. Giuffre’s
statements to Ms. Churcher, Defendant might have an argument. But obviously the case is not
so limited—as the Court can immediately determine by reviewing the voluminous pleadings
Defendant has filed in this case attempting to assassinate the character of Ms. Giuffre on any
number of grounds. The FBI 302 rebuts many of those attacks. For example, Defendant’s press
release itself suggests that, on December 30, 2014, when Ms. Giuffre filed her CVRA Joinder
Motion, she was acting improperly. Of course, a meeting with FBI agents more than three years
earlier—in 2011—immediately rebuts the suggestion that the December 30, 2014, the CVRA
Joinder Motion was some sort of recent fabrication. Rule 801(d)(2)(B)(i) clearly allows the
statement to be admitted. See, e.g., United States v. Khan, 821 F.2d 90 (2d Cir. 1987).
It is important to understand that the hearsay rules do not artificially require Ms. Giuffre
to point to some specific statement from Defendant attacking her credibility before she is
allowed to introduce a prior consistent statement. The rule itself is broadly written, allowing a

4
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prior consistent statement to be admitted to rebut an “implied” charge of fabrication. The
Second Circuit has made clear that the party admitting a prior consistent statement does “not
have to point to a specific inconsistent statement” being attacked. United States v. Khan, 821
F.2d 90, 94 (2d Cir. 1987). Instead, it is enough to show that opposing counsel has “attacked
[the witness’] credibility on cross-examination.” Id. Indeed, “it matters not, however, whether
the inconsistent statement is put in through specific testimony or through mischaracterization or
suggestive or misleading cross-examination.” United States v. Brennan, 798 F.2d 581, 589 (2d
Cir. 1986) (affirming admission of prior consistent statement). If the Court can be certain of one
thing in this case, it is that Defendant will raise a broadside attack on Ms. Giuffre’s credibility
through cross-examination. Ms. Giuffre will, of course, answer those questions. But she is also
entitled to present to the jury evidence supporting her credibility as well by showing this prior
consistent statement.
To be sure, at this pre-trial stage of the process, the Court cannot be entirely certain of
how the trial will unfold. Accordingly, while it seems obvious now that the FBI 302 will be
admissible to respond to attacks on Ms. Giuffre’s credibility, the Court may wish to defer ruling
on this issue until after Ms. Giuffre is cross-examined. Certainly, at the very least, it would be
improper to exclude the evidence at this juncture given that the FBI 302 will undoubtedly
become admissible at trial.
B. EVEN IF TREATED AS HEARSAY, THE FBI 302 IS ADMISSIBLE
PURSUANT TO RULE 803(8) AS A PUBLIC RECORD.
For all the reasons just explained, the FBI 302 is not hearsay. Even if the Court were to
regard it as hearsay, however, the 302 would still be admissible. Because the document was
prepared by a highly-credible public agency—the Federal Bureau of Investigation on a federallyapproved form—it is a report of a public office and qualifies for exemption from the hearsay
5
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rules either as a public record under Fed. R. Evid. 803(8) or as a regularly kept business record
under Fed. R. Evid. 803(6).
As Defendant is forced to concede in her motion, Mot. at 2, Fed. R. Evid. 803(8) provides
an exception to the hearsay prohibition for:
(8) Public Records. A record or statement of a public office if:
(A) it sets out:
(i) the office’s activities;
(ii) a matter observed while under a legal duty to report, but not including, in a
criminal case, a matter observed by law-enforcement personnel; or
(iii) in a civil case or against the government in a criminal case, factual findings
from a legally authorized investigation; and
(B) the opponent does not show that the source of information or other
circumstances indicate a lack of trustworthiness.
Here, there can be little doubt that the Federal Bureau of Investigation is a “public office.” Nor
can there be any real doubt that the FBI’s recording of Ms. Giuffre’s statement is a “matter
observed while under a legal duty to report.” The FBI’s “‘duty to report’ encompasses duties
explicitly required by law, and also matters within the general subject-matter of the agency
which logically assist it in fulfilling its functions, even if no specific statute or regulation
mandate that such reports be made.” 5 JONES

ON

EVIDENCE § 34:13 (7th ed.) (citing U.S. v.

Puente, 826 F.2d 1415 (5th Cir. 1987)).
Similar FBI records have been regularly admitted by the courts into evidence under this
provision, including this court. See, e.g., Spanierman Gallery, Profit Sharing Plan v. Merritt,
No. 00CIV5712LTSTHK, 2003 WL 22909160, at *5 (S.D.N.Y. Dec. 9, 2003) (“As is true for
police reports, FBI reports are admissible in evidence as either business records, see Fed. R
.Evid. 803(6), or as public records, see Fed. R. Evid. 803(8).”); Upstate Shredding, LLC v. Ne.
Ferrous, Inc., No. 312CV1015LEKDEP, 2016 WL 865299, at *13 (N.D.N.Y. Mar. 2, 2016)
(“The 302 Report itself is admissible as a business record or a public record.”); see also Parsons
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v. Honeywell, Inc., 929 F.2d 901, 907 (2d Cir.1991) (police report admissible as public record
under Rule 803(8)). For example, in U.S. ex rel. Wuestenhoefer v. Jefferson, the Court admitted
FBI 302’s on the basis of Rule 803(8) holding that, “while the subject matters of the witness
statements were not observed by the agents, it is clear that the statements themselves were
‘observed.’” No. 4:10-CV-00012-DMB, 2014 WL 7185428, at *2 (N.D. Miss. Dec. 16, 2014).
The Court specifically recognized that, “[t]here can be no doubt that summaries of interviews
conducted during the course of investigating a federal crime fall squarely within the category of
‘matters within the general subject-matter of [the FBI] which logically assist it in fulfilling its
functions.’” Id. Accordingly, the Court concluded that FBI 302’s meet the "duty to report"
requirement of Rule 803(8). Id. Likewise here, while the Special Agents who interviewed Ms.
Giuffre did not personally observe Jeffrey Epstein or any of his co-conspirators sexually abuse
Ms. Giuffre when she was underage, the agents did observe Ms. Giuffre make the statements
delineated within the report. Therefore, the FBI 302 is readily admissible under Fed. R. Evid.
803(8)(A)(ii).
Attempting to defeat admissibility, Defendant makes the far-fetched argument that
somehow the FBI Agents who had travelled all the way to Australia to interview Ms. Giuffre
(with an Assistant U.S. Attorney listening in on the phone) were not conducting a “legally
authorized” investigation. This argument is ludicrous and has no bearing on admissibility under
803(A)(ii).

Even though the U.S. Attorney’s Office had previously entered into a Non-

Prosecution Agreement with Epstein and his potential co-conspirators, the Office would have
been entitled to investigate the involvement of any other persons in sex trafficking and any other
locations where sex-trafficking occurred.

7
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Given that the FBI 302 satisfies the requirements for admission under Rule 803(8)(A),
the Defendant can exclude the document only if she carries her burden of showing that the FBI
302 is untrustworthy pursuant to 803(8)(B). To determine trustworthiness, the Court should look
to the following four factors: (1) the timeliness of the investigation, (2) the special skill or
expertise of the official, (3) whether a hearing was held and at what level, and (4) possible
motivational problems." Bingham v. Jefferson Cnty., No. 1:11-cv-48, 2013 WL 1312563, at *7
(E.D. Tex. Mar. 1, 2013) (quoting Moss v. Ole South Real Estate, Inc., 933 F.2d 1300, 1305 (5th
Cir. 1991)).
Defendant apparently bases her trustworthiness attack on the fact that the FBI 302
produced in this case was produced in a redacted format. Mot. at 3. However, the redactions do
not alter any of the actual contents of the FBI 302.

The identification, credentials, and

qualifications of the Special Agent, and the contents of his report are not changed in any way as
a result of redactions designed to protect confidentiality. Instead, the official Federal Bureau of
Investigation seal and corresponding attestation that “[a]ll signatures have been verified by a
certified FBI information system” establish that, far from being untrustworthy, this is in fact one
of the most trustworthy documents that could be introduced in a trial.
Any remaining issues about the significant of the redactions are left to the jury to decide.
Defendant’s motion offers the example of passages in the 302 that read “Once upstairs_______”
or “that _______ demonstrated massage techniques.” Mot. at 4. But, of course, there are other
un-redacted statements that are highly significant in corroborating Ms. Giuffre’s testimony. For
example, the FBI 302 notes that, while working at the Mar-A-Lago Club, “GIUFFRE started
studying for her GED and wanted to become a massage therapist.” See Edwards Dec., Ex. 1 at 2.
That statement will be useful to corroborate Ms. Giuffre’s allegations. More broadly, the jury

8
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can make appropriate inferences about the remaining statements that are not redacted,
particularly given that Ms. Giuffre will be able to explain what information she provided to the
FBI, as well as establishing that she was interviewed by FBI Agents, and that she provided the
information to the FBI. And, of course, she will be available to testify at trial to answer any
questions that the Defendant may have about all this. The presence of redactions in the 302 does
not create a “trustworthiness” problem. Consequently, Defendant has failed to meet her burden
of establishing the lack of trustworthiness of the FBI 302 under Rule 803(8)(B). Therefore, the
FBI 302 should be admitted pursuant to Rule 803(8)(A)(ii).
C. THE FBI 302 IS NOT UNDULY PREJUDICIAL
Defendant closes her motion with a brief (four-sentence) argument that the FBI 302 is
somehow unduly prejudicial. Mot. at 5. The only argument that Defendant advances, however,
is that the jury might somehow be confused because of the redactions contained in the 302. But
that is an issue that can be fully explored through cross-examination of Ms. Giuffre. Defendant
can ask her what she told the FBI and thus clear up any confusion about the redactions. Indeed,
Defendant also remains free to call the FBI Agents who were involved in the interview or the
Assistant U.S. Attorney who listened. While these persons are not on the Defendant’s current
witness list, Ms. Giuffre would have no objection to them being added. Moreover, the contact
information is readily available. For example, Assistant U.S. Attorney Marie Villafana who
participated in the interview by phone is still employed at the U.S. Attorney’s Office for the
Southern District of Florida.
In any event, Federal Rule of Evidence 403 permits exclusion of relevant evidence only
where probative values is “substantially outweighed” by risk of confusion. Given that the FBI
302 is being admitted for purposes of showing not the truth any particular sub-allegation
contained in the document, but only the general fact that Ms. Giuffre made allegations of this
9
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type to the FBI, the risk of confusion is virtually non-existent. And, of course, to the extent that
Defendant wants appropriate cautionary instructions to clarify this point, Ms. Giuffre would have
no objection to such instructions. Such instructions would reduce the already-insubstantial
chance that the jury will misunderstand what its task is at the trial. See, e.g., United States v.
Everett, 825 F.2d 658, 661 (2d Cir. 1987) (recognizing power of “cautionary instructions
regarding how the jury was to consider this proof”).
IV.

CONCLUSION
For all the foregoing reasons, the Court should deny Defendant’s Motion in Limine, and
allow the FBI 302 to be introduced into evidence at trial.
Dated: March 17, 2017
Respectfully Submitted,
By: /s/ Bradley J. Edwards
Bradley J. Edwards (Pro Hac Vice)
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1

THE COURT:

Giuffre.

I was thinking the two

2

plaintiff's motions with respect to Epstein and Barden and then

3

the Ransome application and the Edwards application.

4

what I was thinking, but I'll be guided by you all.

5

How does that sound to you, all?

6

MR. CASSELL:

That's

That sounds good, your Honor, although

7

we had one small request on behalf of Mr. Pottinger here.

8

is handling the one Ransome motion.

9

first, he could be returned to his office more rapidly.

10

THE COURT:

11

MR. POTTINGER:

He

If that could be handled

Why should we be nice to him?
Other people have said that before,

12

your Honor.

It is entirely, of course, up to the Court.

We'll

13

accommodate you any way you want.

14

enough to say -- I think I will speak for her to say she's

15

indifferent to going first or second with this particular

16

Ransome motion.

Ms. Menninger has been kind

It's entirely up to you.

17

THE COURT:

Sure.

18

MS. MENNINGER:

Your Honor, I did have one small

19

concern about the Ransome motion that might foreshorten the

20

hearing on this topic.

21

plaintiff filed a motion for a protective order about

22

Ms. Ransome's discovery, I had been in the process of trying to

23

confer with them about some discovery issues.

24
25

THE COURT:

As Your Honor is aware, at the time

I think we can cut through that pretty

easy by simply saying that I believe that as for any of the
SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300
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1

witnesses in this case, the protective order should apply.

2

Anybody that wants it should have it, and if they wish it and

3

invoke it, then I think it's up to whoever thinks that that's

4

inappropriate to challenge it.
So I take it she would want it, and as far as I'm

5
6

concerned, she's got it.
MS. MENNINGER:

7

We have no problem with that,

8

your Honor.

9

today, I did file a combined motion to compel Ms. Ransome in

10

I just meant in terms of the order of business

response to the motion for a protective order.

11

THE COURT:

You want to deal with all of those?

12

MS. MENNINGER:

We haven't finished briefing on that,

13

your Honor.

You have set that motion for hearing on March 30.

14

So, instead of bifurcating a motion for a protective order

15

regarding this witness and then hearing later the motion to

16

compel regarding this witness, it would be my suggestion,

17

because we haven't actually finished briefing those issues -THE COURT:

18

What's your view about that?

19

the protective order.

20

over?

21

So do you want to put the whole thing

The rest of it over, both sides of it?
MS. MENNINGER:

There's no objection with the

22

protective order, your Honor.

23

confidential.

24

deposition is marked confidential.

25

You've got

Of course it's all marked

The discovery has been marked confidential.

MR. POTTINGER:

Thank you, your Honor.

SOUTHERN DISTRICT REPORTERS, P.C.
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4

1

your Honor.

Frankly, we would prefer to go forward with a

2

limited argument about the extent to which the protective order

3

actually applies in this case to this particular witness, the

4

reason being that the defendant has asked for some very

5

specific things to happen, documents to be produced that should

6

not be produced by a nonparty witness, and we would just simply

7

like to present that to the Court today, if we may.

8

THE COURT:

That's the compel motion.

9

MR. POTTINGER:

10

THE COURT:

11

MR. POTTINGER:

12
13
14

Well, yes, it is.

Let me ask you this:

It's their motion.

We're actually responding to their

motion.
THE COURT:

Is there anything further that anybody

wants to submit with respect to the compel motion?

15

MS. MENNINGER:

16

just emailed over Tuesday night.

17

haven't, frankly -- I traveled here yesterday, and we are

18

needing to reply to it, which would be next week.

19

MR. POTTINGER:

Yes, your Honor.

Their response was

It was 25 pages, and I

By the same token, your Honor, what

20

we're trying to do is make sure that this particular witness

21

who lives abroad is not subject to the continuing sense of

22

burden and harassment --

23

THE COURT:

24

MR. POTTINGER:

25

I take it she has not been deposed.
She has been for ten hours,

your Honor.
SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300
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THE COURT:

2

MR. POTTINGER:

3

Where is she now?
She's in Spain, and what we would like

to do is cut short the notion that she has to come back again.
THE COURT:

4

We don't know about that yet.

5

they're talking about are records.

6

it over.

7

5

What

So we'll put that part of

Is it next week?
MS. MENNINGER:

It's set, your Honor, on March 30.

8

It's also set on the same day our motions in limine are going

9

to be heard.

One of our motions in limine is to exclude her

10

testimony altogether, which would foreclose the need for any

11

additional discovery obviously.

12

THE COURT:

13

MS. MENNINGER:

14

THE COURT:

15

accelerate it.

Our trial date is?
May 15, your Honor.

Well, look.

Let's do this:

Let's

Your reply is due when?

16

MS. MENNINGER:

17

THE COURT:

I believe next Tuesday, your Honor.

Then let's hear this next week.

18

hear the compel motion next week.

19

MS. MENNINGER:

20

THE COURT:

21

MR. POTTINGER:

22

THE COURT:

23

MR. POTTINGER:

Let's

That's fine, your Honor.

I think maybe that takes care of this.
For the moment, perhaps --

For the moment.
Yes, your Honor.

Two things, please,

24

very quickly.

One is I believe we have a reporter for a

25

newspaper in the courtroom, and she has indicated obviously her
SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300

6

H39YGIUC
Case 1:15-cv-07433-LAP Document 755 Filed 03/20/17 Page 6 of 75
1

desire in a brief conversation to comply with whatever

2

protective orders and confidentiality orders apply in this

3

case.

4

If we could ask the names of any of the individuals

5

who have been spoken here not be reported in the press, we

6

would appreciate that.

7

believe she would agree to that.

8
9
10

THE COURT:

She can speak for herself, but I

I'm not sure.

I don't think we need to do

anything because I haven't heard anything today that is -MR. POTTINGER:

Only the name of the witness.

We did

11

speak the name of the witness here a few moments ago.

12

agreeable, we would like that not reported.

13

whom we are seeking a protective order was spoken a moment ago.

14

I'm certainly not asking anyone to intrude on any newspaper's

15

First Amendment rights.

16

with respect.

17

THE COURT:

18

MS. MENNINGER:

If it's

The witness for

We simply ask that that be treated

What's the defense's view of that?
Your Honor, I don't care.

I was

19

unaware that anyone had moved for confidentiality of the

20

identities.

21

May, but I don't have a position really.

22

It's a witness they've designated for trial in

MR. POTTINGER:

I've only noticed that her name, the

23

witness' name, has been redacted both in the defense papers and

24

in our papers.

25

THE COURT:

Was it redacted in all the documents which

SOUTHERN DISTRICT REPORTERS, P.C.
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were submitted?

2

MR. POTTINGER:

3

THE COURT:

4

MR. POTTINGER:

5

Honestly, I'm not sure.

I'm not

positive of that.
THE COURT:

7

MS. MENNINGER:

Let me take a look.
Your Honor, the beginning of the reply

was not redacted, and her name is in the first line.
THE COURT:

9

Neither is the motion.

MS. MENNINGER:

10
11

I'm not sure.

On the motions.

6

8

7

I believe it's already a matter of

public record.

12

THE COURT:

I guess that's right.

13

MR. POTTINGER:

If that's the case then, I withdraw my

14

request.

What I might do is make an oral motion at the moment

15

to redact her name, if that's possible.

16

to avoid --

17

THE COURT:

18

MR. POTTINGER:

We simply are trying

I do think what's done is done.
It may or may not influence

19

your Honor's decision about this, but the reporter herself has

20

indicated her willingness not to use the name if requested, not

21

ordered, but requested.

22

THE COURT:

Less is more.

I'm for that.

So let's do

23

it this way:

I'll grant your application to redact the name

24

where it has appeared in the documents, and you'll have to

25

police that.
SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300
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MR. POTTINGER:

2

THE COURT:

3
4
5
6

Yes.

That means I would ask the reporter not to

violate the confidentiality order as I've just amended it.
MR. POTTINGER:

Yes.

Thank you so much, your Honor.

We'll see you next week.
MS. MENNINGER:

Your Honor, I apologize, but there is

7

one other issue that I think would affect our order of business

8

today, if you don't mind.

9
10

THE COURT:

Yes.

MS. MENNINGER:

Your Honor, with respect to

11

plaintiff's motion to compel work product from Mr. Barden, the

12

attorney Mr. Barden, as your Honor -- I'm not trying to get

13

into the substance of that argument, but a reply was submitted

14

again on Tuesday night in that case that was more than twice as

15

long as the original motion and contained entirely new

16

arguments, new documents, new everything that were not in the

17

original motion at all.

18

Again, I got it on Tuesday night at 7:30.

I was

19

traveling yesterday, and I would ask that we -- I think there

20

is typically an order of operations that is supposed to occur.

21

Issues are supposed to be raised in the motion, there's a

22

response that addresses them, and then there's a reply.

23

this case the reply was not a reply.

24

that was not filed originally.

25

In

It was really the motion

Your Honor, I think basic fairness would dictate that
SOUTHERN DISTRICT REPORTERS, P.C.
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9

1

we have an opportunity either to argue today just the motion in

2

response or alternatively, your Honor, provide us an

3

opportunity to submit a surreply to the 17-page reply that was

4

just tendered on Tuesday night.

5

MR. CASSELL:

6

subheadings in the reply brief.

7

links directly to an argument that was made in the response

8

brief.

9

components that were in the response brief.

Your Honor, I think there are three
Each of those subheadings

So our reply brief simply replied to each of the three
So I'm not sure

10

that this is any different than usual.

11

night in anticipation of flying -- I flew from Salt Lake City,

12

Utah.

13

THE COURT:

14

MR. CASSELL:

We filed it Tuesday

Did we have any agreement on filing dates?
Not that I'm aware of.

We've been

15

filing replies -- I think both sides have -- on Tuesdays for

16

Thursday hearings on the understanding it would give the Court

17

Wednesday to review the matters.

18

THE COURT:

I'll grant the defendant an opportunity to

19

file additional papers.

20

the plaintiff feels it's necessary to file a surreply after

21

that, they may do so, but all of that to be completed within

22

the week on dates that you all will agree upon.

23

Now what?

24

MR. CASSELL:

25

We'll hear the argument today, and if

Would you like to hear argument on the

Epstein case?
SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300
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1

THE COURT:

2

MR. CASSELL:

10

No, but I will.
Thank you, your Honor.

Paul Cassell

3

with the law offices out at the University of Utah College of

4

Law on behalf of Ms. Giuffre.
Your Honor has certainly had an opportunity to read

5
6

the brief.

So I won't belabor what we argue there.

This is a

7

case that obviously involves Giuffre v. Maxwell, but the third

8

party in interest is Mr. Epstein.
As you know, Ms. Giuffre has made allegations that she

9
10

was sexually trafficked by Epstein's conspiracy in which

11

Ms. Giuffre was the madam or key lieutenant.

12

most important witness in the case after the two identified

13

parties.

14

So he's the first

There doesn't seem to be any debate that your Honor

15

will decide this issue based on federal law, and the Second

16

Circuit in the LiButti case has very clearly said that a party

17

can call a witness for the purpose of having them invoke the

18

Fifth Amendment and then having the jury potentially draw an

19

adverse inference in their discretion based on that invocation

20

of the Fifth Amendment right to remain silent.

21

The LiButti case lays out four different factors that

22

your Honor is supposed to look at in deciding whether that's

23

appropriate, and the first factor and the most important

24

factor, according to the Second Circuit, is the nature of the

25

relationships involved.
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11

What we have here is the director of the conspiracy

1
2

and his key lieutenant, Maxwell, obviously in a very tight

3

relationship, and we made that argument in our initial brief.

4

In response, what we heard at page 2 of the response brief from

5

the defendants is that Maxwell and Epstein have -- and I'm

6

quoting here -- "have no relationship," which we find, frankly,

7

astonishing.
THE COURT:

8
9

Let me ask you:

There's been talk of a

joint defense agreement.

10

Does such an agreement exist?

11

MR. CASSELL:

Well, your Honor knows that we have made

12

a request to have it produced, and your Honor directed the

13

defense to provide it to you in camera.

14

with what's been provided to you in camera.
THE COURT:

15
16
17

So we're not familiar

Has it been provided?

Not as far as I

know.
MR. CASSELL:

You directed them to do that in, I

18

believe, September for in-camera review because we requested it

19

as part of discovery.

20

and you said, well, I'll take a look at it in camera to see

21

whether it's relevant.

22

We wanted to see a copy.

So the defense will have to speak to whether it's been

23

provided as directed.

24

complies with the orders.

25

They objected,

THE COURT:

We have no control whether the defense

Excuse the interruption.
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I don't think I've gotten it.

2

MS. MENNINGER:

12

Right?

Your Honor, I do not recall.

3

Perfectly honestly, I do not recall if it's been tendered to

4

the Court or not.
THE COURT:

5
6

heard.

It obviously is relevant under what I just

So what's reasonable?

7

MS. MENNINGER:

8

THE COURT:

9

Yes.

Yes, your Honor.

Okay.

Sorry.

MR. CASSELL:

10

Within a week?

Certainly, your Honor.

You can see

11

where we're sitting.

12

there were objections raised on grounds of the joint defense

13

agreement.

14

said --

When we tried to depose Epstein, the Epstein lawyer

THE COURT:

15

During the deposition of Ms. Maxwell,

That's why I asked, because it's not clear

16

to me whether it's agreed that there is a joint agreement or

17

not.

18

So that's why -- okay.
MR. CASSELL:

We'd ask your Honor to look at that very

19

carefully because, remember.

20

in which they represented to your Honor, hey, Epstein shouldn't

21

be called here because we have -- again, I'm quoting.

22

a direct quote -- "have no relationship" with Epstein.

23

Just last week they filed a brief

This is

And yet I suspect in the next week you're going to get

24

a document showing they in fact have what kind of a

25

relationship?

A common interest relationship, which of course
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1

bears directly on the first LiButti factor, are the witness and

2

the party -- are they in a close relationship.
They're in a working relationship, a legal working

3
4

relationship.

They're not in some remote event, in this very

5

lawsuit.

6

They said they have again "no relationship."

But that's not all we have, your Honor.

Remember.

Well, we provided to you in our reply brief emails,

7
8

and what do the emails show?

9

won't go into all the details, but your Honor has had a chance

10

to look into them, but you can see the defendant, Ms. Maxwell,

11

and Mr. Epstein talking about fabricating evidence by producing

12

a non-existent witness who will cover up for Ms. Maxwell.

13

MR. PAGLIUCA:

14

THE COURT:

15

MR. CASSELL:

We have a reporter here.

So I

Your Honor, I object to this.

Don't now.

He's entitled to argue.

Again, I'm not revealing the specifics

16

of the material that are under seal, but that's the nature of

17

the material that is under seal, and you can certainly see

18

them.

19

Again, for them to represent to this Court that there

20

is no relationship and then ask you to prevent what I think is,

21

frankly, the most pivotal and nonparty witness being presented

22

to the jury is highly unfair to Ms. Giuffre.

23

Now, also one of the things the Second Circuit asks

24

you to take a look at in the LiButti factors is whether the

25

witness in question is -- I think the phrase they use -- a
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14

non-captioned party in interest.
Well, clearly Epstein is a non-captioned party in

2
3

interest here.

This case revolves around whether there was a

4

sex-trafficking organization with Epstein as its head and

5

Maxwell as his madam or key lieutenant.
Clearly, if Ms. Maxwell wins the case, that's good for

6
7

Epstein.

8

presumably why he was exchanging emails with Ms. Maxwell about

9

whether they could have witnesses come forward or things like

10

Clearly he is very interested in the case which is

that.

11

Now, the other point to remember that I think the

12

defense has not responded to at all is we're going to have

13

jurors sitting here.

14

was sexually trafficked.

15

say, I can't remember whether I was on the airplane with you or

16

not.

They're going to here Ms. Giuffre say she
They're going to hear Ms. Maxwell

They're going to wonder, well, what does Epstein say

17
18

about all of this.

The only way to answer the jury's natural

19

question is going to be, let's bring Epstein in and put him

20

onto the stand so the jury can hear what's going on.
Maxwell says, well, look.

21

We want to ask him some

22

questions as well.

23

Remember the steps that Ms. Giuffre had to take to get him

24

deposed.

25

We're, frankly, skeptical of that.

We made 16 separate attempts with a professional
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1

process server constantly being evaded, and finally we had to

2

come to the Court to seek your assistance with alternative

3

service of process, and then once we did that, then at that

4

point, one of the attorneys for Epstein came forward and said,

5

all right.

6

could get him deposed.

7

I'll accept service.

That was the only way we

Remember, the defense is, to our understanding, in a

8

joint defense agreement with Epstein.

9

produce whatever information they want, and yet we've been the

10

ones who have been forced to do this, precisely because we know

11

that what Epstein says will be so corroborative of

12

Ms. Giuffre's testimony.

13

They can get him to

If he told the truth, he would have to explain what

14

was going on on those 23 flights where he, Ms. Giuffre, and the

15

defendant were flying into places such as London.

16

Now, the last thing your Honor has to look at in this

17

adverse inference issue is:

18

that are being asked, is there independent evidence that makes

19

those questions fair questions to propound to Mr. Epstein.

20

All right.

Of these questions

One of those questions is based, of course, on

21

Ms. Giuffre's testimony.

So we do have independent evidence in

22

that sense.

23

questions that we want to ask, and I don't believe the

24

questions themselves would be under seal.

25

into open court.

Even setting that aside, let's look at some of the

So I'll put those
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One of the questions we want to ask is:

2

Prince Andrew, the Duke of York, in March 2001 in London?

3

That's the question we want to ask him.

4

16

Did you meet

And you notice what the defense responds to that is.

5

They say that's irrelevant.

6

irrelevant when that's one of the central issues in the case?

7

How can that possibly be

By the way, is there independent evidence

8

corroborating that?

9

Prince Andrew, Ms. Giuffre, and Ms. Maxwell all together in

10
11

Remember.

We have a photograph showing

what appears to be London.
Again, Ms. Giuffre has testified about the

12

significance of that photograph.

13

defendant?

14

So then we're forced to try to get another witness, Mr. Epstein

15

being of course the logical candidate to tell us exactly what

16

was going on there.

17

What do we hear from the

She can't remember where that photograph was taken.

Another question we want to ask is:

"On or about

18

March 9, 2001, you, the defendant in this case, Emmy Taylor,

19

and Virginia, flew on your private jet from Tangier to Luton

20

International Airport in London England's metropolitan area."

21

Is there corroborating evidence for that independent

22

evidence?

Flight logs show that flight happening with exactly

23

those people there.

Once again, Ms. Giuffre has testified that

24

the flight occurred.

The defendant was deposed about that, and

25

once again, her memory failed her.

She has no memory
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1

whatsoever of this flight.
So then we called the pilot, and the defense says,

2
3

well, your records are inaccurate.

4

somebody else, Greg somebody or whatever.

5

challenging all that.
So what do we do?

6

Who is GM?

Maybe that's

So they're

We go to the next person listed on

7

the flight logs, which is Mr. Epstein, and we want to ask him

8

what is going on, and we want to present all of that

9

information to the jury.
So we think we easily satisfy the four LiButti

10
11

factors.

We think we've provided independent evidence.

We'd

12

be happy to provide more briefing on each and every question if

13

your Honor thinks that would be useful.

14

We believe it is highly appropriate to call

15

Mr. Epstein to this case and let the jury hear what he has to

16

say.

17

MR. PAGLIUCA:

Thank you, your Honor.

18

I'd like to go through each of these factors, and I

19

think it's instructive to talk a little bit about the LiButti

20

case and how those factors do not apply in this case.

21

First, when we talk about the nature of the relevant

22

relationship, the LiButti court said that this relationship

23

should be examined from the perspective of a nonparty witness'

24

loyalty, and in this case, to the defendant.

25

first issue.

So that's the
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1

There is an interesting comparison, I think,

2

your Honor, to the facts of LiButti and this particular case.

3

In the LiButti case, we're talking about Edith LiButti, who is

4

a child, and her father, Robert LiButti.

5

someone who was convicted of tax evasion and was using his

6

daughter, Edith LiButti, to hide money from the United States

7

government.

8
9

Robert LiButti is

That was a significant fact for the LiButti court, the
nature of that relationship, father and daughter.

The court

10

described Edith LiButti as a nominee as part of the

11

relationship between this father and daughter.

12

nominee because she had a company that was created by her

13

father, Lion Crest, in which the assets that her father owned

14

were placed.

15

father as a nominee in this Lion Crest company, and the asset

16

happened to be a horse in that particular case.

17

Edith was a

So the daughter is then holding assets for her

There were significant financial ties between Edith,

18

the daughter, and her father.

19

account of Lion Crest to pay his bills.

20

the bank account of Lion Crest to pay his mortgage.

21

Mr. LiButti lived at the house that was owned by his daughter.

22

That's the type of significant relationship that the LiButti

23

court felt was appropriate to look at.

24
25

Mr. LiButti was using the bank
Mr. LiButti was using

We compared that to the relationship here, which is
non-existent.

Any relationship between Ms. Maxwell and
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Mr. Epstein ended over a decade ago.

2

that.

There's no dispute about

Mr. Epstein and Ms. Maxwell have never been married.

3
4

They have no financial relationship.

5

ties.

6

the relationship of Ms. Maxwell is significant.

7

19

They have no financial

So the disparity between the LiButti relationship and

The common interest agreement which the plaintiff

8

makes so much about, your Honor, I submit to you is really not

9

a relationship that is significant in the sense of what the

10
11

LiButti court was talking about.
As you know, your Honor, it is not uncommon for

12

lawyers to enter into these agreements, and essentially it

13

allows for a voluntary sharing of information.

14

There is no way that anyone under a common interest agreement

15

can make somebody give them a document.

16

information from the other lawyer or the other party.

17

That's it.

You're not entitled to

In my mind, these are two one-way streets that never

18

really converge.

19

common interest agreement, that's fine, but you're not entitled

20

to anything.

21

that would qualify under the LiButti factors to allow for any

22

adverse inference here.

23

If somebody gives you something under a

So there is no legal relationship of the sort

They talk about these emails.

Your Honor, I objected,

24

and I'm sorry.

There is so much noise and vitreal in the

25

arguments and the papers that it distracts from the issues.
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1

When I read these papers now, I'm accused of criminal activity,

2

something that's never happened to me in my entire life.
When I read these papers, my client is accused of all

3
4

sorts of things.

A good example, on page 3 of the reply brief,

5

there's a quote in the first full paragraph under the nature of

6

the relevant relationship, and the words "madam," which have

7

been repeated here today, are quoted with a citation, id,

8

there.

9

lines 17 through 19.

That id purports to go to Ms. McCawley's declaration at

When you look there, there is no support for that

10
11

proposition.

It is a misrepresentation in the pleadings, just

12

like, your Honor, when we get to this email issue that they are

13

so proud of here.
First I note that the emails -- they want to say that

14
15

Mr. Epstein is lying and Mr. Epstein is falsely inducing a

16

witness to come forward by the email that's in the middle of

17

page 4.

18

There's nothing false about that.

There's no

19

misrepresentation there.

20

misrepresentation by the plaintiff about the evidentiary

21

significance of this.

22

That is simply again, in my view, a

Note the date on these emails, your Honor, that begin

23

at page 4 and go through page 5 and compare the date of these

24

emails with the actual date of the purported defamatory

25

statement that was written by Mr. Barden and issued by Mr. Gow.
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These emails all are weeks after that statement is

1
2

issued.

3

not only does it not support the plaintiff's claim about the

4

relationship and the control here, it supports Ms. Maxwell's

5

position because this is a series of emails that is exchanged

6

or written by Mr. Epstein after the alleged defamatory remark

7

in this case.

8

out with another statement, to make another statement denying

9

the allegations.

10

Why does that become important, your Honor?

Because

And Mr. Epstein is urging Ms. Maxwell to come

Well, guess what happens, your Honor.

Precisely

11

demonstrating the lack of any control by Mr. Epstein and the

12

lack of any relationship between Mr. Epstein and my client,

13

what happens is my client declines to make any further

14

statement in this regard.

15

So not only does this not support any theory of any

16

relationship, it directly supports the fact that Ms. Maxwell is

17

not doing Mr. Epstein's bidding and really could care less

18

about what Mr. Epstein says she should or should not do.

19

What is buried in these papers, your Honor, and is

20

very disingenuous to the Court is the notion that this somehow

21

predated, predated, the January 4, 2015, statement that's at

22

issue in this case.

23

not support the motion that there's any collaboration that's

24

occurring before the defamatory statement is issued.

25

These are all post hoc and, in fact, do

I want to turn next to -- well, your Honor, so we're
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clear, there is no economic relationship.

2

in the testimony of Ms. Maxwell.

3

with any economic relationship.

That's established

They have not come forward

There's no social relationship.

4

22

That's established

5

and is uncontroverted in this case.

There's no employment

6

relationship, and there's no family relationship.

7

short, these folks were involved more than a decade ago and

8

have nothing to do with each other, other than the plaintiff

9

wants to harm my client.

So, in

The next factor, your Honor, the degree of control of

10
11

the party over the nonparty.

I think it's significant to refer

12

to the LiButti case itself when we're talking about this

13

because what the LiButti court said -- and I quote.

14

from page 123 -- "The degree of control which the party has

15

vested" -- and I highlight the word "vested" your Honor -- "in

16

the nonparty witness.

This is

So what we're talking about here in the second factor

17
18

is the party giving over control to the nonparty in some

19

fashion.

20

control over all of the assets to her father who was writing

21

his checks and paying for his lavish lifestyle.

22

In the LiButti case, Edith, the daughter, acceded

The LiButti court characterized that conduct quite

23

disparagingly, frankly.

We're talking about Mr. LiButti,

24

Robert's, "indiscriminate manipulations of monies and business

25

affairs."
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So we don't have that here, your Honor.

Ms. Maxwell

2

has not vested any control over any issue to Mr. Epstein in

3

relationship to this litigation or her affairs.

4

the record evidence is that the exact opposite is true.

5

Ms. Maxwell issued a statement and got sued for making that

6

statement.

7

has no control over this litigation.

8
9

23

Here, in fact,

Mr. Epstein is not a party to this litigation and

Ms. Maxwell moved to compel Mr. Epstein's testimony.
I would challenge the plaintiff to find one case or one

10

circumstance where the person against whom an adverse inference

11

is being offered actually moved to compel the testimony.

12

THE COURT:

We keep talking about the adverse

13

interest, but that's really not the issue, is it?

14

issue whether or not he gets called?

15

Isn't the

If he's called, if he were to invoke his privilege, as

16

he has in the past, there presumably would be some kind of an

17

instruction which would be given to the jury as to what they do

18

about that, but that's not being decided now.

19

MR. PAGLIUCA:

20

to decide that now, your Honor.

21

two things --

22
23
24
25

THE COURT:

Well, I'm not sure.

They're asking you

They are asking you to decide

I don't think so.

I may be wrong, but I

don't think so.
Let me ask you this:

If I bought your argument, if I

adopt your position, what are we going to do about a missing
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witness charge?
MR. PAGLIUCA:

2

Well, we address that, your Honor.

I

3

think there are a number of ways to deal with it through

4

instructions.

5

absence hurts Ms. Maxwell in terms of any speculation that the

6

jury might enter into.

First of all, my position is that Mr. Epstein's

7

THE COURT:

Well, he's going to call him.

8

MR. PAGLIUCA:

9

THE COURT:

Well, he's going to take the Fifth.

Maybe he will, and maybe he won't.

10

in the past, but we don't know.

11

MR. PAGLIUCA:

12

THE COURT:

13

MR. PAGLIUCA:

14

I presume he would, yes.

His lawyers have said --

By the way, he's not here.
Who is not here?

His lawyer is here,

your Honor.

15

THE COURT:

16

MR. PAGLIUCA:

I haven't heard from him.
I don't think he is on the docket

17

today.

18

Mr. Epstein's subpoena which is not being heard today.

19

He has

They have filed a separate motion, your Honor, to quash

So that is an issue that has not been briefed but is

20

before the Court at this point because Mr. Epstein has moved to

21

quash the subpoena that his lawyers accepted service of

22

essentially saying that he shouldn't have to appear to invoke

23

the Fifth Amendment.

24
25

So I may be a little bit ahead of the Court, given the
pleadings that have been filed but not fully briefed before
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25

your Honor.
THE COURT:

2

Well, logically speaking, doesn't that

3

issue take precedence over this?

4

MR. PAGLIUCA:

What I would suggest to you,

5

your Honor, is if the Court were to decide that there is no

6

adverse inference against Ms. Maxwell based on Mr. Epstein's

7

invocation of the Fifth Amendment privilege, all of this

8

becomes moot because there would be no reason for Mr. Epstein

9

to testify, because the only reason for Mr. Epstein to testify

10

would be so the plaintiffs could then say, see.

11

Fifth.

12

they're asking you to do, your Honor.

You should hold that against Maxwell.

He took the

That's what

If he simply comes in and says, I take the Fifth,

13
14

frankly, that's not what's being asked of your Honor, but I

15

suppose you could issue an instruction that says, you can't

16

hold that against either party.

17

Epstein, but you can't --

18

THE COURT:

19

MR. PAGLIUCA:

You can hold it against

You can draw whatever conclusion you want.
Then we would have to have additional

20

discussion about this because then it becomes what can people

21

argue about that in closing and what it means, etc.
However, what I am talking about is what they are

22
23

asking for, your Honor, which they are asking for you, first of

24

all, to say that they can play Epstein's deposition testimony

25

first.
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Second, that you will then look at a jury and say to a

1
2

jury, because Epstein took the Fifth, you can take an adverse

3

inference against Maxwell in this case.

4

asking in their papers.

5

factors, I don't see how this adds up here.

That's what they're

When I'm going through the LiButti

Continuing on, your Honor, in terms of the control

6
7

issue, had we had control over Epstein, we would want him to

8

testify.

9

you, your Honor, denied that motion to compel and found that

10
11

You know that we moved to compel his testimony, and

Mr. Epstein had a Fifth Amendment privilege.
The control issue I think is also significant here,

12

your Honor, because not only does Ms. Maxwell not have control

13

over this topic, the plaintiff does.

14

to this that, again, is unlike any other case that I have read.

15

That is a central tenant

The plaintiff here, her lawyers and the plaintiff,

16

have sought to revoke Mr. Epstein's nonprosecution agreement,

17

which is the primary basis for his invocation of the Fifth

18

Amendment privilege.

19

my view, allows Epstein to testify or at least takes away the

20

primary basis for his non testimony.

They can withdraw that, and that then, in

21

THE COURT:

I'm sure Epstein wouldn't agree with you.

22

MR. PAGLIUCA:

It's a different day.

However, in my

23

view, they have created this situation.

Here is why,

24

your Honor.

They all know, because

25

of history of litigation, years of litigation against Epstein,

This is the control issue.
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1

a decade of litigation against Epstein -- what he does is he

2

takes the Fifth.

3

He has to settle the lawsuit against him.

They know that they get an adverse inference.

So he's become a serial target for Mr. Edwards, who

4
5

has been involved in this since 2006, and that's what happens.

6

Serially Epstein is the defendant, he takes the Fifth, he

7

settles the lawsuit, and we move on.

8

That's part of their control of this issue.

In my

9

view, they have manufactured him asserting a Fifth Amendment

10

privilege in this case so that they can then try to bootstrap

11

that against my client, and they're the ones that have the

12

control here.
The next factor, your Honor, compatibility of the

13
14

interests of the party and the nonparty.

Again, compare this

15

to LiButti.

16

Mr. LiButti, Robert, the father, was taking his assets and

17

giving them to his daughter to hide them from the government.

In LiButti, the interests are perfectly aligned.

Mr. LiButti had to assert the Fifth because they were

18
19

his assets.

Their interests are aligned because if he says,

20

yes, they're my assets, guess what.

21

race horse that was worth $400,000 and won a $77,000 prize that

22

was being held by the government at the time.

The government takes the

So they get together, and collude, and they said,

23
24

fine.

25

Fifth.

These are your assets.

If I'm asked, I'll take the

They can't use that against you.

You get to keep it, I
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1

get to write the checks, and we all live happily ever after.

2

The court found that their interests were completely

3

compatible, and that is the third factor.
The fourth factor, your Honor, the nonparty, the key

4
5

figure in the litigation and playing a controlling role in the

6

litigation.

Again, that's not happening here.

I understand their argument, but you have to take a

7
8

step back and say, wait a minute.

9

that is as a result of Mr. Barden's writing of a statement that

10

gets issued by Mr. Gow, Mr. Barden, a lawyer, not Mr. Epstein.

11

Mr. Epstein didn't write the statement that is being at issue

12

here.

13

This is a defamation action

Mr. Barden did, and you have his declaration.
So Mr. Epstein isn't controlling that statement, isn't

14

controlling the litigation around that statement.

15

that's important because, unlike LiButti, Mr. LiButti was

16

controlling his daughter and controlling the actions that were

17

occurring during the litigation.

18

This case is entirely different.

I think

Ms. Maxwell, her

19

lawyer, and her press agent issued the statement, not

20

Mr. Epstein.

21

actually had something to do with, here.

22

that we want you to send out there on behalf of Epstein, if

23

some interest of Epstein was being protected, but there's not.

24

There's no nexus between those two things.

25

It might be a little different if Mr. Epstein
This is the statement

So, your Honor, it would be patently unfair in this
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1

case to allow a jury to see -- well, let me touch on one other

2

thing, your Honor.

3

somebody is going to invoke the Fifth Amendment privilege.

4

This is what happens when lawyers know that

It is like chumming waters, and the sharks come out,

5

and they just go to town, and everybody asks the most

6

ridiculous question they can think of, and that's what happened

7

during Epstein's deposition.

8
9

There were some 500 highly flammatory or inflammatory,
as the case may be, questions that were asked by Mr. Cassell

10

during the course of the deposition, far ranging, having little

11

or nothing to do with this litigation.

12

question into the answer and the evidence that the plaintiff

13

wants the jury to hear.

14

That then turns the

That's just not fair.

They want to say to you, well, Ms. Maxwell can't

15

remember.

16

things have nothing to do with each other.

17

events that happened 15-plus years ago, and it is not unusual

18

or uncommon for people to not remember details of events 15

19

years ago.

20

Therefore, we get to ask these questions.

Those two

We're talking about

So that's a non sequitur.

Whether or not she remembers has nothing to do with

21

whether Epstein should be a witness or not.

She can be

22

cross-examined on her memory.

23

that's credible or not credible, based on the testimony from

24

the witness stand.

25

asserting his Fifth Amendment privilege.

A jury can decide, we think

Epstein brings nothing to that equation by
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The other thing that they say in her papers is she

1
2

said go ask Epstein.

Again, that's disingenuous because the

3

questions that were being asked to her during her deposition

4

called for speculation by Epstein.
So if I asked you, your Honor, what does Jeff like to

5
6

eat for breakfast, you're going to say, well, go ask him.

7

don't know.

8

They are the kinds of questions that they are now relying on to

9

say, well, she invited Epstein to this party.

10

I

I don't sit there and eat breakfast with him.

Well, she

didn't.

11

To sum up here, your Honor, the whole point of this

12

exercise that was first articulated by the LiButti court was

13

where it fits, where it is appropriate, where the person

14

invoking the Fifth Amendment privilege somehow controls the

15

party, benefits from the invocation through the party.

16

not going to let people manipulate the system around the

17

truth-seeking process to have that happen.

18

four factors.

19

We're

So those are the

That has absolutely nothing to do with this case.

20

In fact, this is exactly the opposite.

21

lawyers -- they want them to become the truth, not the answers

22

from the witness stand.

23

The questions by the

I believe, your Honor, that the appropriate thing to

24

do is to deny this motion.

There is no good ground to say that

25

Epstein's invocation of the fifth is somehow imputed to
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1

Ms. Maxwell.

2

believe Mr. Epstein needs to testify, and we move on with the

3

actual evidence in the case.

4
5

If you do that, this issue is moot, I don't

MR. CASSELL:

THE COURT:

7

(Pause)

8

MR. CASSELL:

10
11

Your Honor, may I have a moment to

confer with counsel?

6

9

Thank you.

a moment ago.

Sure.

Your Honor, I apologize for interrupting

I think your Honor may have come up with a

solution for cutting through some of the morass here.
We could just call Epstein to the stand.

We'll ask

12

our questions.

13

objection to Ms. Maxwell calling him to the stand and asking

14

whatever questions they want as well.

15

I was trying to make the point we would have no

Your Honor has already ruled that with respect to at

16

least one area of inquiry, the nude photographs that Epstein

17

has in his possession.

18

interest in preventing disclosure of that.

19

the things we would have him produce at trial.

20

He doesn't have a Fifth Amendment
So that's one of

So we could see which questions he invokes on, which

21

ones he's unable to invoke on, and then sort all of the issues

22

out at trial.

23

we aired this issue ahead of time rather than having it come up

24

in the middle of trial.

25

We thought it would be useful for the Court if

We think that certainly at a minimum, Ms. Giuffre
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1

would be entitled to some instruction to the jury that, look.

2

Ms. Giuffre has been trying to put Mr. Epstein on the stand.

3

This isn't a situation where she's afraid of his testimony.

4

She sent out process servers 16 different times to try to get

5

him to appear.

6

information when they decide the case.

7

So we think the jury is entitled to have that

Mr. Pagliuca goes through the various four factors

8

that the LiButti test requires.

The first one of course is

9

whether there is a relationship here.

I'm not sure if I got a

10

direct concession from Mr. Pagliuca today that there is in fact

11

a joint defense agreement.

12

that there was.

13

It seemed to me he was suggesting

A prerequisite for a joint defense agreement is that

14

the interest of the parties to that agreement are aligned.

15

obviously, that bears quite directly on the most important

16

LiButti factor.

17

So

You can't have a joint defense agreement if the

18

interests of the two folks in the agreement are at odds with

19

each other.

20

case involved a father and his daughter, and this case doesn't

21

involve a father and daughter.

22

Mr. Pagliuca cites the LiButti case and says that

That's true.

There were other cases -- and we cited them in our

23

brief -- such as FDIC v. Fidelity Deposit Company, the Fifth

24

Circuit case.

25

Circuit said, if you got one conspirator, he's taking the

That involved coconspirators, and the Fifth
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1

Fifth, that can be used against the other conspirators, which

2

is exactly our situation here.
Once again, we hear -- again, I think this is a direct

3
4

quote.

5

argument that's being made today.

6

understand how that argument can be made, given that we

7

included in our reply brief emails between Epstein and Maxwell

8

dated January 13, 2015; January 21, 2015; January 27, 2015.

9

"Any relationship ended over a decade ago" is the
Your Honor, we just do not

What are they talking about?

They're talking about

10

this case.

11

They're talking about witnesses coming forward to say, oh,

12

Maxwell wasn't the girlfriend.

13

girlfriend.

14

They're talking about fabricating evidence.

We'll have somebody else be the

That's the nature of those communications.

How can the argument be that there was no

15

relationship?

16

January 15 is 12 days after the statement.

17

the statement.

18

matter with the events in this case.

19

I guess the technical argument is aha.
It's 12 days after

It's obviously connected in time and in subject

Your Honor is familiar, having already directed that

20

the jury could draw an adverse inference in this case, from the

21

defendant's failure to produce all of the email accounts that

22

she was supposed to produce, that if we've got emails on the

23

15th, the 21st, and the 27th, there very well may be other

24

emails that she has failed to produce.

25

We hear about the economic relationship being
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1

nonexistent.

We would certainly like to see all the financial

2

records.

3

has directed that that won't happen until shortly before trial.

Your Honor has ordered those records be produced but

4

THE COURT:

5

MR. CASSELL:

6

Tell me where did these emails come from?
Eventually, we got them from production

from the defense.

7

THE COURT:

8

MS. MENNINGER:

9
10

I see.
Your Honor, they were produced at the

outset of our production, the one he's referring to.
MR. CASSELL:

So they're within 12 days -- January 15

11

is within 11 days of the --

12

THE COURT:

In other words, there's no reason I would

13

have known about these of course.

14

the production of these emails.

15

MR. CASSELL:

There's no impropriety in

These emails, of course, have been

16

properly produced.

17

gotten -- as you know from the earlier briefing, that there has

18

been withholding of other information by the defendant.

19

Your Honor has already said the jury could draw an adverse

20

inference.

21
22

THE COURT:

Our argument has been that we have not

I'm sorry to go over plowed ground, but

these were not produced after that weekend of review?

23

MR. CASSELL:

24

THE COURT:

25

MR. CASSELL:

No, not these particular emails.

They were subsequently produced.
No.

I believe they were produced, as
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1

Ms. Menninger indicates, in the initial production.
MR. PAGLIUCA:

2
3

time, your Honor.

4

emails.

5

That's it.

These were all produced at the same

There's no subsequent production of these

We produced them as part of the emails that we had.
There is no surprise here.

THE COURT:

6

Am I wrong then that there were no -- I

7

was under the impression that there were no emails produced

8

after the initial search.
MR. CASSELL:

9

So we have discovered -- for example,

10

Ms. Schultz, one of my colleagues from Florida, traveled to

11

London, deposed Mr. Gow, that kind of stuff.
THE COURT:

12
13

I know about the Gow email.

That one I

know.

14

MR. CASSELL:

15

THE COURT:

16

Right.

That's the only instance?

After that

initial weekend review, there was production?

17

MR. CASSELL:

18

MR. PAGLIUCA:

Maybe you would -I'm unclear on what the weekend is that

19

we're talking about here, your Honor.

20

had is all I can tell you, and we reviewed all the emails.

21

Whatever was responsive got produced.

22

35

THE COURT:

We produced whatever we

In other words, your view is everything

23

was produced except the Gow email, and I understand there's an

24

argument about that, an explanation for that.

25

MR. PAGLIUCA:

Gow had it, and we didn't.
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1

THE COURT:

2

MS. MENNINGER:

36

I understand.
Your Honor, I actually believe that

3

these emails were some that your Honor had reviewed because we

4

had asserted a joint defense agreement privilege, and your

5

Honor reviewed these emails, and they were produced last April,

6

the ones that Mr. Cassell is talking about right now.

7

THE COURT:

8

MR. CASSELL:

9

I see.

Okay.

Of course it's our position that there

are email accounts and things like that, as you know from our

10

other papers, where we think -- so the fact that we have emails

11

on January 15, 21, and 27 and they're discussing this very

12

issue, we think a reasonable inference could be drawn by the

13

jury, and we'll be arguing at trial that there may well be

14

other smoking-gun emails that haven't been produced by the

15

defendant in this case.

16

I'm saying we believe there's been inadequate production, as

17

you know from our other papers.

18

I'm not attacking the lawyers here.

In addition, with regard to the financial information,

19

your Honor has directed the defense to produce all of the

20

financial information but just shortly before trial.

21

haven't had an opportunity to look at, for example, the

22

$17,000,000 townhouse to see if there is any financial

23

connection between Maxwell and Epstein.

24

We're told that the plaintiffs are somehow responsible for

25

Epstein taking the Fifth.

So we

She's a coconspirator.
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THE COURT:

1

You just said something that I had not

2

heard before, that you have reason to believe Epstein was

3

involved in the townhouse?
MR. CASSELL:

4

We believe that was a gift from Epstein

5

to Ms. Maxwell.

6

could be one of the arguments that would be advanced.

7

haven't had a chance to look at the financial information.

8

Once we do, we'll work with it from there.

THE COURT:

I hear you say that, but I haven't seen

anything to support it.
MR. CASSELL:

13

We haven't been given access to the

14

financial records.

15

produced shortly before trial.

16

line of inquiry.

17

speculating --

Your Honor has said that that will be
That's why we're pursuing that

I don't believe I'm the only one who is

THE COURT:

18

By the way, that was not stated with

19

respect to the financial information dispute.

20

that.

21

We

Epstein to his loyal lieutenant in exchange --

11
12

That

I think the speculation is that that was a gift from

9
10

It may be a payment to keep her silent.

Let's call it

This is the first time I hear this.
MR. CASSELL:

I can't recall whether we included that

22

in our papers, that particular issue or not.

We won the

23

argument to get our -- our argument all along has been that

24

financial information is appropriate to show an inner

25

relationship.
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THE COURT:

1
2

4

Like a number of other things in this

case, it's back before me.
MR. CASSELL:

3

38

Thanks very much.

It's back before you because, I believe,

once you ruled in our favor, they filed a motion to reconsider.
THE COURT:

5

Be it right, wrong, or rain, it is back

6

before me.

In that briefing -- correct me if I'm wrong -- I

7

don't think I saw any reference that Epstein was involved in

8

any way with the house.
MR. CASSELL:

9

It's been a while since I've looked at

10

the briefing.

11

where we say the reason we want the financial records is to

12

show a close financial relationship between Epstein and

13

Maxwell.

14

What I recall is we have a separate heading

I know we made that argument generally.

I can't

15

recall, sitting here, whether we said and an illustration of

16

that general point would be the townhouse.

17

some illustrations.

18

was one of the illustrations.

19

affairs --

I think we provided

I can't recall immediately whether that

20

THE COURT:

21

MR. CASSELL:

We think their financial

It's not an issue.
We think their financial affairs are

22

interwoven, and of course, we will know that for sure once we

23

get the financial production before trial.

24

THE COURT:

It depends on what you get.

25

MR. CASSELL:

There may be.

We're, frankly,
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1

fearful -- as you know, we have alleged in our papers that this

2

money is being moved offshore so that it will not be reachable

3

in the event that Ms. Giuffre --

4

THE COURT:

This I understand.

5

MR. CASSELL:

That point you made.

Whether Epstein is involved in that,

6

obviously, we'll have to see what the evidence shows.

We heard

7

that somehow Mr. Epstein is taking the Fifth because we have

8

this pro bono Crime Victims' Rights Act lawsuit going on down

9

in Florida.
Mr. Epstein has criminal problems, frankly, all over

10
11

the country, in the Southern District of New York, for example.

12

So let's assume that we withdraw that lawsuit tomorrow, which

13

we won't, he would still have criminal exposure -THE COURT:

14
15

Hold the phone just a second.

said Epstein has criminal issues --

16

MR. CASSELL:

17

THE COURT:

18

MR. CASSELL:

19

THE COURT:

20

MR. CASSELL:

21

You just

Exposure.

-- in the Southern District of New York.
Right.

That's the first time I hear this.
Our papers have said he's running a

sex-trafficking organization that included not only Florida --

22

THE COURT:

Criminal.

23

MR. CASSELL:

That means U.S. Attorney.

I can't make any representations for

24

what law enforcement in the Southern District of New York is

25

doing.
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1

THE COURT:

2

MR. CASSELL:

40

You just said.
Maybe I misspoke.

I said, in our view,

3

in our opinion, Epstein has committed federal sex-trafficking

4

offenses.
THE COURT:

5

Look.

I don't doubt for a moment that you

6

believe that or Ms. Giuffre believes that he has liability.

7

God only knows where.

8

MR. CASSELL:

9

THE COURT:

That's not what you said.

MR. CASSELL:

10

Right.

I apologize then, and I retract what I

11

said.

12

said, I guess to be more precise, is that in the opinion of

13

Ms. Giuffre and her attorneys, Jeffrey Epstein has committed

14

federal sex-trafficking crimes in the Southern District of New

15

York.

16

When I said he has criminal exposure, what I should have

Therefore, in our opinion, his lawyers will direct him

17

to invoke the Fifth Amendment for any and all questions that

18

are asked, regardless of whether or not the Florida

19

proceeding --

20

THE COURT:

21

MR. CASSELL:

22
23

Perhaps I misunderstood you.
I apologize.

I think that was my error,

and I apologize.
The point is he's going to take the Fifth, I would

24

suspect, regardless of what's happening in Florida.

25

overarching point here.
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The last thing that was said was somehow we have

1
2

manufactured Epstein and tried to inject him into this case.

3

Ms. Giuffre was trafficked by Epstein and Maxwell.

4

their choice to operate this conspiracy together, not hers.

5

They have completely compatible interests here.

It was

Remember the one thing -- I was waiting to hear what

6
7

Mr. Pagliuca was going to say about this.

8

figure out, look.

You're supposed to

Is this witness a key figure in the case?

I can't imagine a case that has a keyer figure, if

9
10

that's the right way of putting it, a more important figure,

11

than Epstein in this case.

12

sex-trafficking organization.

13

witness.

14

to testify.

15

He's the one who's running the
This won't be just a missing

This will be a missing main event if he's not allowed

So the last point I'll make is we were told that I

16

asked a series of ridiculous, far-fetched questions.

17

I read two of the questions that we wanted to ask in front of

18

the jury.

19

Is this a ridiculous question?

Remember.

"On or about March 9,

20

2001, you, Mr. Epstein; the defendant, Ms. Maxwell; Emmy

21

Taylor; and Virginia, flew on your private jet from Tangier to

22

Luton in the London area?"

23

That's not a ridiculous and far-fetched question.

24

That's a question that goes to the heart of this case about

25

whether sex-trafficking was taking place in London.
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So we would ask your Honor to rule now that we could

1
2

get an adverse inference.

3

your Honor deferring ruling on this.

4

they can call him at trial, hear what his answers are, and we

5

can sort out the issues then.

6

us.

7

THE COURT:

8

MR. CASSELL:

9
10

as well.

We would have no objection to
We'll call him at trial,

Either approach is acceptable to

Thank you.

We have one more to go.

I believe I'm the moving party on this

Is this Barden now?
MS. MENNINGER:

I think we also have an Edwards

11

subpoena issue, your Honor.

12

THE COURT:

13

MS. MENNINGER:

Pardon me?
There is also a motion regarding their

14

motion to quash our subpoena on Mr. Edwards that was

15

transferred from Florida.

16

THE COURT:

True.

17

MR. CASSELL:

Attorney Barden, your Honor will

18

remember, I think it was two weeks ago we were here on the

19

summary judgment issue, and Mr. Barden's name came up a lot.

20

won't rehash the issues on the summary judgment motion, and I

21

won't rehash what we've presented in our briefs.

22

I

I did just want to answer one question your Honor

23

might be wondering, why is it that suddenly we are now hearing

24

this issue about Mr. Barden.

25

straightforward.

The reason I think is

SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300

H39YGIUC
Case 1:15-cv-07433-LAP Document 755 Filed 03/20/17 Page 43 of 75

43

Earlier in the case, we requested on behalf of

1
2

Ms. Giuffre all the documents connected with the defamatory

3

statements at issue here, and we got sporadic production, as

4

your Honor is aware.

5

privilege log that said, Barden communications, Bates numbers

6

and so forth, attorney-client privilege.

7

go after Barden was cut off.

8

attorney-client privilege invocations, and we respected that

9

ruling of course.

Some of the production we got was a

So our opportunity to

Your Honor sustained the

Then we show up here two weeks ago for the summary

10
11

judgment motion and papers being filed just shortly before

12

that.

13

over the witness, a blanket thrown over him so we can't

14

approach him.

15

summary judgment motion.

16

Suddenly the attorney-client privilege has been asserted

Now he's suddenly the central figure in the

What do we discover?

Lo and behold this statement

17

that we had thought had been crafted by Ms. Maxwell and

18

released by her, the lawyer is -- I think the phrase that's

19

commonly used is falling on his sword.

20

done essentially everything.

21

he's trying to create.

22

He's the one that has

At least that's the impression

So now that puts us in a position where we want to

23

know what did Barden say to the defendant.

24

defendant say so Barden.

25

this case.

What did the

He's now become a central figure in
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1

In fact, his declaration which he wrote out and then

2

was included as an exhibit in support of the summary judgment

3

motion explicitly and implicitly reveals all kinds of

4

attorney-client communications.

5

whole series of those and which statements are made.

In our reply brief we list a

6

In addition to that, Mr. Barden says in his affidavit,

7

"The content of the statement was entirely based on information

8

I acquired in connection with my role as counsel for

9

Ms. Maxwell."

10

Again, you're being asked to throw out Ms. Giuffre's

11

claims based on this affidavit, I guess.

12

issue is just being presented to you now.

13

see we've had a sea change in the landscape.

14

So that's why the
I think it's fair to

Ordinarily, if you got a lawyer in the case, fine.

15

Let's not talk to him.

16

when suddenly he shows up at the summary judgment for the first

17

time, we're entitled to say, why were you asserting

18

attorney-client privilege over these communications during the

19

discovery phase of the case?

20

Let's not get evidence from him.

But

One of the things that was interesting, when you look

21

at that reply brief that they filed, the defense filed, they

22

concede that work product protection has been waived now.

23

say, okay.

24

waiving it.

25

communication or other evidence, that's gone.

They

The attorney can waive work product, and we're
If there is any work product protection over his
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What about the attorney-client issue?

1

Well, the

2

declaration that was provided to you two weeks ago clearly

3

waives communications.

4

Mr. Barden.

5

point to Ms. Giuffre's factual allegations in the CVRA joinder

6

motion.

7

and that necessarily had to be short and to the point."

8

That's a discussion between the lawyer and the

9

Here is one example.

This is from

"I did not ask Ms. Maxwell to respond point by

What we needed to do was issue an immediate denial,

defendant in this case about how they're going to craft the

10

statement, whether it's going to be broad or narrow, point by

11

point, or something else, which is of course the central issue

12

in this case.
So he has revealed communications.

13

Even if you say

14

that technically doesn't reveal a communication, he's certainly

15

placed the communications at issue, and I say Barden has done

16

that.

17

Maybe I should speak a little more precisely.

18

Barden wrote that declaration out, I'm assuming at the request

19

of the defense attorneys, the defense attorneys put it in

20

evidence here.

21

attorney-client privilege.

22

Once

We raised an objection saying you're waiving

I suppose at that point they could have said,

23

Ms. Maxwell doesn't want to waive her privilege.

24

pull back, but what they've done is doubled down.

25

said, nope.

We're going forward with that.

They could
They've now

We want your Honor
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1

to throw out the case based on what Barden is saying.

2

So clearly we now have issues involving what

3

Mr. Barden said to Ms. Giuffre.

4

before you rule on the summary judgment motion, although we

5

think you can deny the summary judgment motion without ever

6

looking at this.

7

46

Those should be resolved

We want all the communication that's were logged as

8

attorney-client protection.

We also want an opportunity to

9

depose Mr. Barden about what those communications mean,

10

something that we clearly would have done if the

11

attorney-client privilege had not been invoked during the

12

discovery phase of this case.

13

communications from Barden, and we would ask for an opportunity

14

to depose him.

15

MS. MENNINGER:

So we could ask for the

Your Honor, last February, over a year

16

ago, Ms. Maxwell provided her initial disclosures under Rule 26

17

which requires her to disclose anybody upon whom she intends to

18

rely to assert a defense.

19

The number three witness disclosed in her Rule 26

20

disclosures was Mr. Barden.

21

concerning press statements by plaintiff and defendant in 2011

22

to 2015 at issue in this matter."

23

In particular, "He has knowledge

In March of 2016, over a year ago, plaintiff had

24

submitted discovery requests to Ms. Maxwell.

None of those

25

discovery requests asked for Mr. Barden's work product, asked
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1

for communications with Mr. Barden, asked for anything having

2

to do with Mr. Barden.
Other requests were made, your Honor.

3

For example, as

4

you know, because you reviewed them all, requests for all of

5

Ms. Maxwell's communications with Mr. Gow.

6

producing her communications with Mr. Gow, some of those

7

emails, as you may recall, included Mr. Barden because

8

Mr. Barden was her lawyer.

9

on issuing this statement, and Ms. Maxwell asserted a privilege

10

Incidental to

Mr. Gow was working with Mr. Barden

over those communications.
We submitted a privilege log.

11

We gave it to the

12

Court.

13

overruled that assertion of privilege.

14

Mr. Gow was not necessary for purposes of provision of legal

15

advice and, therefore, any communications with Mr. Gow had to

16

be produced, whether or not the attorney was also on there.

17

We gave the communications to the Court.

Your Honor

Your Honor found that

If I may, your Honor, approach, because the plaintiffs

18

attached as Exhibit 1 to their motion, this privilege log.

19

Your Honor, as you will see when I hand you this document, if I

20

may approach.

21

The vast majority of those documents in Plaintiff's

22

Exhibit 1 were produced to plaintiff.

All of the documents

23

that are grayed out were in fact produced.

24

documents that were produced were ones that said things --

25

for example, Ms. Maxwell said to Mr. Gow, copying Mr. Barden,

Included among the

SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300

H39YGIUC
Case 1:15-cv-07433-LAP Document 755 Filed 03/20/17 Page 48 of 75

48

1

"Just sent you a letter of re-engagement plus a letter that

2

Philip is slightly reworking," "Philip" being Mr. Barden.

3

Another document that was produced pursuant to the Court's

4

order from Mr. Gow to Ms. Maxwell, "Will do.

5

revamped note from Devonshire," "Devonshire" being Mr. Barden's

6

law firm.

7

Awaiting

So since April of last year, plaintiff not only had

8

Mr. Barden disclosed as a witness, they also had the emails

9

showing that Mr. Barden was the one who was drafting the

10
11

statement at issue.
In April Ms. Maxwell was deposed.

At that time she

12

said her attorney, Mr. Barden, was the one who had directed

13

Mr. Gow to release the statement.

14

your Honor knows from the extensive litigation, both sides took

15

ten depositions.

16

depositions.

17

In may and June, as

Ms. Giuffre asked for permission to take more

She took more depositions.

The depositions continued into November when Mr. Gow

18

was deposed overseas, and he also explained that Mr. Barden was

19

involved in drafting and disclosing the statement at issue.

20

So Mr. Cassell's representation to the Court that

21

Mr. Barden has just somehow magically appeared at the 11th hour

22

is not supported by the record evidence in this case.

23

are a number of different problems with the motion to compel.

24

First of all, a motion to compel is supposed to include the

25

discovery request to which any such work product would be
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responsive.
Your Honor, you can search in vain in their motion to

2
3

compel.

There's not a single discovery request that they

4

identify as calling for any of the records they now seek.
The cases cited in our response at page 7 require that

5
6

a motion to compel be dismissed in circumstances where the

7

moving party doesn't actually have a discovery request pending.
Secondly, your Honor, this motion is addressed to the

8
9

wrong person, Ms. Maxwell.

Ms. Maxwell is not the one who

10

holds the work product protection.

11

holds the work product protection.

Her attorney, Mr. Barden,

There has been no attempt by plaintiff to seek

12
13

discovery from Mr. Barden, despite all of the evidence that

14

they have had for over a year now that Mr. Barden was the one

15

who drafted the statement at issue.
Fourth, your Honor, they've noted that there have been

16
17

suggestions that Mr. Barden placed the work product materials

18

at issue and then, therefore, goes on to demand that

19

Ms. Maxwell be the one to produce all of the work product, not

20

work product related to a topic, not work product related to a

21

certain time period, that she should then get all of her work

22

product from Mr. Barden somehow overseas and produce it in this

23

case.

24
25

Your Honor, they make another extraordinary request of
this Court, and that is that Mr. Barden be compelled to come
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1

sit in the U.S. for a deposition based on this declaration when

2

they have taken no steps to take his deposition in the UK.

3

For example, when we were there altogether taking Mr. Gow's

4

deposition, Mr. Barden was actually in the room.

5

take his deposition there in his presence.

6

No request to

Finally, your Honor -- and I think perhaps the most

7

problematic -- they've quoted to you what they claim is the

8

basis for the placing of an attorney-client communication at

9

issue thereby waiving the entire attorney-client privilege.

10

As your Honor is well aware, there are two completely

11

different protections we're talking about here, the work

12

product protection that belongs to an attorney that an attorney

13

can waive under certain circumstances and an attorney-client

14

communication privilege which the client holds and the client

15

can waive.

16

Their assertion for the waiver of this entire

17

attorney-client communication is Mr. Barden's statement that he

18

"did not ask Ms. Maxwell to respond point by point to

19

Ms. Giuffre's factual allegations in the CVRA joinder motion."

20

So an attorney saying he did not have a communication

21

with his client they would submit to your Honor completely

22

waives the attorney-client privilege as between Ms. Maxwell and

23

her attorney, Mr. Barden.

24

statement by the attorney that he did not have a communication

25

with his client waives that privilege.

There is not a single case that a
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Finally, your Honor, the cases regarding waiver that

1
2

plaintiff has cited come in the nature of an advice of counsel

3

defense.

4

defense in this case.

5

There has been no assertion of an advice of counsel

Ms. Maxwell is not disclaiming that her attorney and

6

her agent with whom she was working issued a statement.

7

not saying she only did it on the advice of counsel and,

8

therefore, she should be excused from having done so.

9

She's

Mr. Barden was proffered as a witness for a separate

10

privilege, the litigation privilege, your Honor.

11

litigation privilege, as we discussed during the summary

12

judgment proceedings a couple of weeks ago, requires that there

13

be a showing that there was a good-faith anticipated litigation

14

for which the statement was issued in connection.

15

And that

In this case, Mr. Barden is, for example, a fact

16

witness because he is the one who told your Honor during his

17

declaration that there was good-faith anticipated litigation.

18

THE COURT:

But isn't there also another issue

19

involving Barden?

20

intent for the issuance of the release?

21
22

That is, that it was a question of the

MS. MENNINGER:

It is

not, however, an advice of counsel defense.

23

THE COURT:

24

MS. MENNINGER:

25

Yes, your Honor, that is true.

No.
The advice of counsel cases that are

cited by plaintiff for the proposition are in opposite for that
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reason.
Your Honor, in the absence of an actual discovery

3

request for which these documents would be responsive, there is

4

no basis for a motion to compel.

5

Mr. Barden's deposition.

6

subpoena upon him as they did, for example, for Mr. Gow, who

7

also lives in the United Kingdom.

8

Plaintiff chose not to seek

Nor did they choose to serve a

There is nothing about the reliance on Mr. Barden's

9

declaration that opens up the attorney-client communications.

10

Simply saying I did not have a particular conversation with my

11

client certainly does not qualify, and plaintiff has offered no

12

proof or legal support that it does.

13

Frankly, your Honor, I believe this is an attempt by

14

plaintiff to ask this Court to produce discovery, demand

15

international travel of a UK citizen to come to the U.S. to sit

16

for a deposition without a single citation to any legal

17

authority for the ability to do that.

18

I would ask your Honor to deny the motion.

And,

19

furthermore, as I mentioned earlier, your Honor, because I

20

received a reply that raised five new legal issues, I'd like

21

the opportunity to brief those issues.

22

THE COURT:

You have that.

23

pretrial order in this case?

24

MS. MENNINGER:

25

THE COURT:

Do I not have a joint

We do, your Honor, yes.

Is Barden listed as a witness?
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2
3

MS. MENNINGER:
apologize.

I don't recall, your Honor.

53

I

I don't have a computer to look it up.

THE COURT:

If Barden appears as a witness, it would

4

seem to me certainly fair to have a deposition at that point.

5

However, I'll take a look and see.

6

MS. MENNINGER:

7

THE COURT:

8

MR. CASSELL:

9

Okay.

Thanks.

Thank you.

Yes.
Following up on your Honor's suggestion,

we're happy to work on logistics, if it would make sense, when

10

he's traveling over to do the deposition, shortly before he

11

testifies, if it would be more convenient to do a video

12

deposition.

13
14
15
16
17

We're not trying to create an unnecessary expense.

THE COURT:

there is no proceeding.
MR. CASSELL:

I guess they could tell us whether

they're planning to call him as a witness at trial.
THE COURT:

18

change their mind.

19

well, you heard it.

20

But the point is taken -- you heard it --

They could tell you, but then they might
I don't know.

The defense is there is --

What do you say?

MR. CASSELL:

And the answer I think is clear-cut.

21

think roughly a year ago we had rulings from your Honor that

22

his communications are attorney-client protected.

23

handed up to you a chart.

24

marked --

25

THE COURT:

I

They've just

If you look at item 16 there, it's

Are you saying that the only thing you're
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1

asking at this point is a determination as to whether there was

2

a waiver?
MR. CASSELL:

3
4

whether there was a waiver of the attorney-client privilege -THE COURT:

5
6

We're asking for a determination as to

And of course, if there was a waiver, then

you would say you would like to have the documents.

7

MR. CASSELL:

8

THE COURT:

9

MR. CASSELL:
THE COURT:

10

That's right.

But that's it.
That's right.

No deposition.

There's nothing else

11

pending.

So what you're really doing is moving to reconsider

12

the determination based on his later thing.

13

MR. CASSELL:

14

THE COURT:

15

Based on intervening circumstances.

Based on this affidavit.

That's all there

is.
MR. CASSELL:

16

That's right.

17

that affidavit -- I should be clear.

18

affidavit.

It's not just the

It was the arguments that you heard two weeks ago.

THE COURT:

19

Now the centrality of

Argument shmargument.

There's always an

20

argument, particularly in this case.

21

The argument I don't care.

22

motion to alter the decision on the attorney-client is his

23

affidavit.
MR. CASSELL:

24
25

right.

This case is not unique.

Factually, the only basis for your

When you boil it down, I think that's

What we don't want to have happen is the jury sitting
SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300

55

H39YGIUC
Case 1:15-cv-07433-LAP Document 755 Filed 03/20/17 Page 55 of 75
1

there, and they're going to say, hey, this is all Mr. Barden's

2

idea.

Ms. Maxwell had nothing -THE COURT:

3
4

thing.

5

inquired on that.

How that comes up is a whole different

That's a question is he going to testify, etc., etc.
Nobody seems to know.

6

MR. CASSELL:

7

THE COURT:

8

MR. CASSELL:

Right.

I think we do know.
I think he's going to show up and fall

9

on his sword, and we want to have an opportunity, and I think

10

your Honor was suggesting it would be fair for us to at least

11

get a chance to depose him.

12

We had to fight to get a couple more.

13

choices.

14

Remember.

We were limited to ten.
We had to make some

In the face of -THE COURT:

It's perfectly obvious.

It's maybe not that clear.

I say "perfectly

15

obvious."

16

deposition tomorrow, it would be a tough job to get it

17

accomplished by the trial date.

18

MR. CASSELL:

19

THE COURT:

20

I

If you were to seek his

Our team could do it.

I presume you do not want to delay the

trial date.

21

MR. CASSELL:

22

THE COURT:

23

MR. CASSELL:

Right.

So that's really what we're talking about.
Our team could take the deposition on a

24

moment's notice, on one week's notice I would represent.

25

could do it by video.

We live in a world where --
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THE COURT:

1

I can't compel him.

Who am I?

2

little, old district court judge in New York.

3

Mr. Barden to come here.

4

MR. CASSELL:

5

THE COURT:

6

MR. CASSELL:

7

THE COURT:

8

He's Maxwell's lawyer.

You say he's their agent.
That's right.

He's their lawyer.

So I could compel them to direct him to

MR. CASSELL:
THE COURT:

10

Right.

Suppose he says, sorry, Judge.

I don't

want to do it.
MR. CASSELL:

12
13

I can't compel

come.

9

11

I'm just a

Then we would just ask you to exclude

any reference to Mr. Barden's communications at trial.

14

THE COURT:

I see.

15

MR. CASSELL:

Unbelievable.

This case has every evidentiary -- a law

16

professor's dream, I guess you could say, all the twists and

17

turns.

18
19

THE COURT:

This case certainly has got it all.

Your

quite right about that.

20

Is there anything else you want to tell me?

21

MR. CASSELL:

That would be the main point.

Their

22

suggestion we haven't identified the documents, they're right

23

there on their own exhibit, the documents we want.

24
25

We're happy, again, to work on logistics, or if they
would just represent, we're not calling him and not going to
SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300

H39YGIUC
Case 1:15-cv-07433-LAP Document 755 Filed 03/20/17 Page 57 of 75

57

1

make an issue of him at trial, then this issue goes away, but I

2

think we all know they're planning on calling him.

3

THE COURT:

4

MR. CASSELL:

5

Okay.

Mr. Edwards.

Your Honor has already ruled on a

parallel subpoena.
THE COURT:

6

Now, let me ask you this:

If I were to

7

simply say, this motion is granted in part and denied in part

8

and controlled by the decision on your -MR. CASSELL:

9

Right.

10

correct me if I'm wrong.

11

all respects except for three.

12

THE COURT:

13

MR. CASSELL:

I believe the defense can

Those were overlapping subpoenas in

Can we dispose of it that way?
It resolves all the issues except for

14

one issue, which is requests 3, 4, and 5, in my view.

15

should let the defense speak to that.
MR. PAGLIUCA:

16

But I

I agree the majority of this has been

17

disposed of by your opinion, your Honor.

18

all of these and tell you which ones I believe have been

19

resolved and which ones haven't been resolved, if you would

20

like me to do that.

21

THE COURT:

22

fine.

If you all agree with that, then that's

So what's left?
MR. PAGLIUCA:

23

I can walk through

What is left is 3, 4, and 5.

24

deal with the Epstein v. Edwards litigations.

25

issue.

Those

12 is still at

That deals with disclosures made to the plaintiff by
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Mr. Edwards.
14, 16, 17, and 18 are different from what was in

2
3

Mr. Cassell's subpoena.

4

response to the pleadings in Florida.

5

not at issue before the Court because they were never

6

contested.

Those items were not contested in
So I assume that they're

19 and 20 are specific to Mr. Edwards, and those deal

7
8

with communications, letters or communications, from

9

Mr. Edwards to prospective witnesses in this matter and

10

responses thereto.

11

your order.
THE COURT:

12
13

So that's what at issue and not resolved by

Let's do it again.

MR. PAGLIUCA:

15

THE COURT:

17

3, 4, and 5 were

documents related to Epstein against Edwards.

14

16

before.

Correct.

Epstein against Edwards I never heard of

What's that?
MR. PAGLIUCA:

Mr. Epstein sued Mr. Edwards in the

18

Southern District of Florida.

19

is the complaint in these litigations.

20

Mr. Edwards and his former partner, Rothstein, of RICO

21

violations, fraud, and other things.

22

Mr. Edwards and Mr. Rothstein manufactured --

23

THE COURT:

24

MR. PAGLIUCA:

25

58

your Honor.

This is part of the submission
Mr. Epstein accused

Mr. Epstein claimed that

I thought that lawsuit went away.
It is still pending in some fashion,

It is on appeal, as I understand it, and has not
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1

yet been resolved.
THE COURT:

2
3

What happened below?

What's being

appealed?
MR. CASSELL:

4
5

59

I don't mean to interrupt, but I can

give you a more complete accounting.
MR. PAGLIUCA:

6

I'm trying to remember, your Honor.

It

7

was set for trial at some point, and there are claims that have

8

not been resolved that are on appeal.

9

this.

10

THE COURT:

11

MR. PAGLIUCA:

12
13
14

What is it you want?

What I want, your Honor, are the documents that were
produced in those litigations.
THE COURT:

16

MR. PAGLIUCA:

18
19
20

I'm informed that the case is in the

Supreme Court of Florida now by Mr. Epstein's lawyer.

15

17

That's what I recall of

Why?

figure in this case.
THE COURT:

Well, because Mr. Edwards is a central

He is listed as a witness.
I know what he's done in this case, but

what's that case got to do with this case?
MR. PAGLIUCA:

There is a theme that runs through

21

these cases, your Honor.

22

of the submission, the Epstein v. Edwards complaint, details a

23

scheme in Florida that was started by Mr. Rothstein, who was

24

Mr. Edwards' partner.

25

The complaint that's attached as part

Mr. Rothstein is in prison I think for 15 years as a
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1

result of this scheme, having been convicted in the Southern

2

District of Florida.

3

manufacture claims against Mr. Epstein.

4

manufacturing claims against Epstein claiming that Rothstein

5

represented victims of sex abuse by Epstein.

The scheme was that Mr. Rothstein would
So Rothstein was

Rothstein was then selling participation interests in

6
7

these lawsuits and was going around southern Florida telling

8

people, if you invest X amount of dollars in this particular

9

lawsuit against Epstein, I'm going to give you a return of X on

10

your money.
It's unbelievable, but those are the allegations, and

11
12

that's what Mr. Rothstein was convicted of.

13

number of fake plaintiffs that were created by Mr. Rothstein

14

and in the complaint alleging that Mr. Edwards participated in

15

this conduct, and then that is why Mr. Rothstein ended up in

16

prison.

17
18
19
20

So there are a

The relevance to this, your Honor, here -- again, I go
back to Mr. Edwards is sort of a central hub, in my view.
THE COURT:

Just for the sake of argument, let's

assume that Edwards was in the middle of that scheme.

21

So what in my case?

22

MR. PAGLIUCA:

23

your case, your Honor.

24

THE COURT:

25

MR. PAGLIUCA:

Well, Edwards is listed as a witness in

I beg your pardon?
He is listed as a witness.
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THE COURT:

1

He's not going to testify.

2

imagine that he's going to testify.

3

all know about lawyers testifying.

4

unlikely that he would testify.

5

MR. PAGLIUCA:

61

I can't

I was unaware of that.

We

So I would think it highly

You may recall some year ago, your

6

Honor, when Mr. Edwards and Mr. Cassell moved to enter this

7

case and enter their appearance.

8

anticipated they were going to be witnesses, and you said,

9

rightly at the time, we'll take that up when we get there

I put in the pleading I

10

because you can't disqualify them now on a future anticipated

11

witness.
THE COURT:

12

You're saying if he testifies, you think

13

this might be -- okay.

14

his credibility, etc., etc., if he testifies.
MR. PAGLIUCA:

15
16

19

Mr. Edwards represents a number of

witnesses in this case.
THE COURT:

17
18

I can see that certainly would bear on

Whatever he is as a lawyer, that's one

thing.
MR. PAGLIUCA:

What I'm getting at, your Honor, is

20

that there is a central hub here, in my view.

21

likely, the argument is, disseminating information to others

22

like the plaintiff in this case.

23

That hub ends up

One of the main issues in this case is -- and you've

24

seen it attached to all the pleadings.

There are the Palm

25

Beach police reports that relate to a 2005-2007 time frame
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1

which antedates, is well after, the allegations in this case.
And you've seen this in the police reports and in the

2
3

pleadings.

You don't see my client's name in those police

4

reports as being involved as a target of that investigation.
The question then becomes the plaintiff in this case

5
6

who leaves the country well before any of this surfaces.

So

7

what's the source of the information that she is then

8

disseminating to the media and to the CVRA litigation which

9

results in the denial which then results in this lawsuit.
There is certainly a reasonable inference that the

10
11

conduit of the information is the lawyer that's at the center

12

of all of this.

13

not only of Mr. Edwards, should he testify, but also of the

14

plaintiff.

15

this?

16

since 2011 has had access to all of this information?

That is fair game and fair cross-examination,

Where did you get this from?

Isn't it true that your lawyer who has represented you

17

THE COURT:

18

MR. PAGLIUCA:

Do you intend to call him?
We very well may, your Honor.

19

well may.

20

order.

21

think through these things.

22

Why are you saying

We very

That's why we put him as a witness on our pretrial

I'm not trying to be coy about this because I try to

One of the problems you have as a defendant in a case

23

is I'm not exactly sure what I'm going to need to do until I

24

get there.

25

to be able to do that so somebody doesn't say, gee, you didn't

So I try to anticipate the problems or what I need
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list him.

So, therefore, you can't call him.

When you look at all the tentacles that go out from

2
3

Mr. Edwards' participation in these various litigations, that's

4

the source of the information, and I need to be able to look at

5

it.
Now, your Honor made a ruling that I would suggest to

6
7

your Honor is very similar.

Both Mr. Cassell and Mr. Edwards

8

in categories 1 and 2 were required to produce the documents in

9

the Edwards and Cassell v. Dershowitz litigations.

It's sort

10

of the same notion here, that these folks are all involved in

11

all of the underbelly of all of this.
THE COURT:

12
13

This issue certainly did not come up in

the Dershowitz.
MR. PAGLIUCA:

14

It did not.

This is a separate issue.

15

Correct.

16

information, because he was not the defendant in that

17

litigation, which was Mr. Edwards was the defendant, Epstein

18

against Edwards.

19

That's why Mr. Cassell was not subpoenaed for that

So that's the reason why at least I believe that's

20

discoverable, your Honor.

21

really not burdensome.

22

He was represented by a competent lawyer.

23

electronic files of these things that can be produced.

24

THE COURT:

25

MR. PAGLIUCA:

They say that it's burdensome.

It's

Mr. Edwards was separately represented.
They will have

Parenthetically, he's not here.
He's not here today.

Correct.
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1

MR. CASSELL:

I'm sorry to interrupt, but I'm here

2

representing Mr. Edwards today.

3

MR. POTTINGER:

Mr. Scarola is not here, which is a

4

very good point, your Honor.

I didn't even dawn on that.

5

Mr. Scarola entered his appearance in Florida on behalf of

6

Mr. Edwards.
I don't think he's entered his appearance here.

7

I'm

8

happy to have Mr. Cassell represent Mr. Edwards' interests to

9

move this along, but it is a good point that the lawyer that

10

was on the paper in Florida is not here today.
THE COURT:

11
12

If he's represented -- and I'm told he

is --

13

MR. PAGLIUCA:

Your Honor, I can move along here.

14

THE COURT:

15

What was the next?

16

MR. PAGLIUCA:

So that's 3, 4, and 5.

17

11.

18

the production.

19

are no longer at issue.

You have resolved 6, 7, 8, 9, 10, and

That's either by it's already been produced or you denied
So that's no longer in issue.

The next item that's at issue is 12.

20

6 through 11

I think this is

21

a fairly discreet item, your Honor, and I suspect that the

22

answer is there are no documents responsive.

23

that yet, but 12 relates to disclosures from Mr. Edwards to the

24

plaintiff in this case under the Florida Rules of Professional

25

Conduct.

I haven't heard
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The objection to this is attorney-client privilege.

1
2

I'm not asking for anything that's privileged.

I'm asking for

3

disclosure documents of the type that would be associated with

4

a fee agreement, for example.

5

don't have any, and I'm happy to accept that representation,

6

whether they do or they don't, as concluding that.

If they don't have any, they

7

If they have something that they think is privileged,

8

I'm simply going to suggest that they put it on a log, and the

9

Court can make that determination.

10

That's a very discreet

item, number 12.

11

THE COURT:

Okay.

12

MR. PAGLIUCA:

Number 13 has been resolved.

You

13

denied this request as part of the Cassell subpoena.

14 has

14

never been contested.

15

maybe we don't have any of these documents or not, but it's not

16

contested.

So I assume someone will respond, and

15 has been resolved by your Honor in the Cassell

17
18

order.

16, 17, and 18 have not been contested.

19

assuming they will either be produced or they don't have any of

20

these documents.
19 and 20 have been contested.

21

So I'm

19 and 20 are

22

requests.

19 is any letter or communication from you to any

23

witness or prospective witness in this case, Giuffre v.

24

Maxwell.

25

witness or prospective witness in Giuffre v. Maxwell.

And 20 is any letter or communication to you from any
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1

understand the objection to this, quite frankly.

2

asking for are written communications from Mr. Edwards to

3

prospective witnesses in this matter.

66

What I'm

I know that Mr. Edwards has written to witnesses

4
5

soliciting their participation in this case, and I know that

6

witnesses have responded.

7

information, and we've subpoenaed it.

8

should have been produced as part of the underlying request for

9

production of documents in this case.

10

I have not been produced any of that
Frankly, I think it

When it wasn't, we

subpoenaed it from Mr. Edwards.
It's not privileged because it's a communication to a

11
12

third party.

It's not work product because it's a

13

communication to a third party.

14

conveys facts or makes representations or promises in these

15

communications, they are discoverable substantively and

16

potentially usable, either as impeachment or for additional

17

discovery, should those witnesses testify.

To the extent that Mr. Edwards

I can't understand how this would be burdensome on

18
19

anyone.

20

electronically no doubt, and you say, here are the letters that

21

I've written, and here are the communications I've gotten back.

22

That's it, your Honor.

23

If you write someone a letter, you keep it in a file,

MR. CASSELL:

Thank you.
Thank you, your Honor.

Let me describe

24

a little bit about this Florida lawsuit since I think this is

25

the first time it's shown up on your docket here, and that's, I
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1

think, an indication of how removed it is from this particular

2

case.
What happened was Mr. Epstein, unhappy with the fact

3
4

that Brad Edwards and I guess me as well had been representing

5

a number of victims of his sexual assault organization, filed a

6

frivolous lawsuit against Brad Edwards saying he was making up

7

claims.

8
9

Edwards responded with a counterclaim saying, these
are not frivolous claims, and indeed this is a malicious

10

prosecution designed to burden me from my representation of

11

victims of your sex-trafficking organization.

12

Mr. Edwards then moved for summary judgment on the

13

claim against him, and the day before the summary judgment

14

motion was to be argued, Epstein dropped his claim.

15

All that remains now is the Edwards against Epstein

16

malicious prosecution claim, that you filed a bogus lawsuit

17

against me to try to keep me from representing these young

18

women who have been the victims of your sex abuse.

19

And the trial court judge allowed that case to move

20

forward and allowed there to be a punitive damages claim which

21

requires a specialized finding in Florida law that the claims

22

have in fact so much merit that punitive damages might be

23

appropriate.

24
25

However, under a Florida Court of Appeals decision
that came out while the litigation was going on, which appeared
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to abolish the tort of malicious prosecution in Florida,

2

Edwards' case was thrown out based on this Florida Court of

3

Appeals decision.

68

It went up to the Florida Court of Appeals, which

4
5

reaffirmed its earlier decision, and then it went to the

6

Florida Supreme Court which, not surprisingly, unanimously held

7

about three weeks ago that yes, the tort of malicious

8

prosecution, including punitive damages, still exists in

9

Florida.

10

THE COURT:

I'm sorry.

11

MR. CASSELL:

Say it again.

The Florida Supreme Court ruled

12

unanimously that a malicious prosecution tort still exists in

13

Florida, and implicitly that means that Edwards' malicious

14

prosecution claim against Epstein can move forward.

15

The only thing that's going on is Edwards' lawsuit

16

against Epstein saying, you were trying to shut me down as a

17

lawyer representing these women because you knew these were

18

legitimate claims, and this was a malicious prosecution.

19

The Florida Supreme Court ruling, by the way, was not

20

in the Edwards v. Epstein case.

It was in a parallel case, but

21

the issues were overlapping and I think essentially

22

consolidated or held together because they're the same issues.

23

So now, under the trial court's order that's in place

24

in the Edwards counterclaim against Epstein, as soon as the

25

Florida Supreme Court disposes of the pending motion to
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1

reconsider, which Epstein has filed to kind of slow things

2

down, in our opinion, once that happens, there will be a trial

3

within 60 days on the punitive damages and other claims against

4

Epstein.

5

So that's that lawsuit.
Let's understand a couple things about that lawsuit.

6

Epstein filed that lawsuit against Edwards in 2009.

I think

7

it's undisputed the first time Mr. Edwards had any contact with

8

Ms. Giuffre was 2011.

9

So the lawsuit is two years prior, was filed two years

10

prior to anything having to do with contact between Edwards and

11

Ms. Giuffre.

12

case occurred in late December/early January 2014/2015, which

13

was, if I'm doing my math correctly, about six years after the

14

lawsuit was filed.

15

Of course, the events that are central to this

So now the issue is, okay.

What's going on here.

16

our view -- I'll be very candid here.

17

an effort to distract Mr. Edwards from preparing for trial.

18

In

We believe that this is

Our trial team that has been assembled for this very

19

complicated case will be headed by David Boies of the Boies,

20

Schiller law firm, his partner Sigrid Mc Cawley in Florida, and

21

Brad Edwards.

22

Those are going to be the three central figures on our

23

trial team, and Mr. Edwards has critical pieces of the case.

24

My understanding is, for example, he'll be handling the

25

examination of Ms. Maxwell.
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THE COURT:

2

MR. CASSELL:

70

That simply means that he cannot testify.
That's our position.

We believe the

3

only reason this litigation is going on is to try to knock out

4

the key person who knows the most about this case.

5

Your Honor has seen this before.

The reported

6

decisions are filled with, you know, lawyers moving to call a

7

lawyer as a witness and what have you.

8

doing that is to try to disrupt the preparations of the

9

opposing side in the case.

10

For example, they could call me as

a witness, but they don't want to call me.
THE COURT:

11
12

The reason that they're

So your representation is that he is going

to be an active participation in the trial.
MR. CASSELL:

13

There are lawyers.

He's going to be

14

handling, for example, my understanding is the direct and

15

cross-examination of Maxwell.

16

THE COURT:

17

MR. CASSELL:

That's the representation.
Yes.

That's the representation.

18

Mr. Boies has gotten involved in the case in the last year or

19

two.

20

it.

21

out of the lawyers here.

22

professor from Utah.

23

intimately familiar with the witnesses.

Think about

If you're on the defense team, who do you want to knock

THE COURT:

24
25

Mr. Edwards has the institutional knowledge.

You don't want to knock out some law

You want to knock out someone who is

Is there anything else you want to tell

me?
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MR. CASSELL:

Yes.

So, with regard to 3, 4, and 5,

2

the issue is should he be required to produce these documents

3

in this lawsuit that was filed in 2009.

4

you an uncontested declaration from Mr. Edwards which

5

indicates --

6

THE COURT:

7

MR. CASSELL:

You have in front of

How about 19 and 20?
Let's turn to 19 and 20.

In the letter

8

to any perspective witness -- lawyers contact witnesses in

9

cases, and you generally don't get discovery about we haven't

10

subpoenaed them to say any time you've called up a witness, let

11

us know and give us all your communications with them.

12

would have a chilling effect on lawyers doing their job with

13

respect to contacting witnesses.

14

You'll notice too the way this is phrased.

That

It says

15

any letter or any communication.

Mr. Edwards would have to go

16

through all of his emails, all of his phone logs, and you'll

17

notice the indication is "any prospective witness."

18

there have been, I suppose, I think several hundred

19

prospective witnesses that have been identified, and I think

20

that the idea here is to burden Mr. Edwards with trying to

21

figure out who are prospective witnesses, has he had any

22

contact with them, is there some email in either his current

23

law firm or his old law firm that indicated some --

24
25

THE COURT:

So you're not telling me that there is

anything improper except the statement that you just made,
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well, it would have a chilling effect.

2

Has anybody said that besides you?

3

MR. CASSELL:

4

on this, as I recall.

5

motion to quash, we have said that, "Most important, like the

6

other requests the subpoena makes, this request appears to be

7

exclusively designed to burden Mr. Edwards.

8

is certainly free to depose any witness --"

9
10
11

THE COURT:

That's what we've argued in our papers
Let's see.

At page 19 of our moving

Defendant Maxwell

I take a look at your reply, and I don't

see anything about 20 in the reply.
MR. CASSELL:

Let me see how the course of the

12

briefing went on this.

13

a defendant at page 16 of their response.

14

think maybe we just thought the issues were sufficiently well

15

briefed that we wouldn't provide an additional argumentation

16

above and beyond.

17

THE COURT:

18

MR. CASSELL:

19

THE COURT:

20

MR. CASSELL:

21

THE COURT:

22

There is a three-sentence response from
I'm now looking.

I

Do you want to add anything now?
Yes, I do, your Honor.

Okay.

Let's do this --

I'll file something by Monday on this.

It's your motion.

So I think, if you want

to file something in addition with respect to 20 --

23

MR. CASSELL:

24

THE COURT:

25

MR. CASSELL:

And 19 I think, 19 and 20.

What's the difference between 19 and 20?
I'm not certain.
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MR. PAGLIUCA:

1
2

letters, your Honor.

3

comes back.

19 is outgoing letters; 20 is incoming

So it's whatever goes out and whatever

4

THE COURT:

5

You want to file something.

6

MR. CASSELL:

7

THE COURT:
additional time.

Monday to when from the defense?

THE COURT:

13

MR. PAGLIUCA:

14

MR. CASSELL:

15

THE COURT:

17
18

A week from Monday would be fine.

I'm

going to be back here on Thursday.

12

16

We'll file it on Monday, if that's all

So the defendant is going to get

MR. PAGLIUCA:

10
11

When?

right.

8
9

So they're the same.

Thursday?
Thursday is fine, your Honor.
Is that for the argument?

Is there anything else you all want to

add?
MR. CASSELL:

Is that being set for argument next

Thursday then?

19

THE COURT:

No, not as far as I'm concerned.

20

MR. CASSELL:

21

THE COURT:

Just the briefing.

All right.

If you want to give me some authorities

22

and something, that might help.

What I'm hearing from the

23

defendant is that aside from this business of burdening

24

Edwards, which that I don't pay much attention to -- lawyers

25

burden lawyers, and that's life.

So that doesn't cut any ice
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with me, frankly.

2

objecting, and you say, there is, but I don't see any authority

3

for it.

4

I'm being told that there is no basis for

MR. CASSELL:

All right.

If we could provide a brief.

5

If I could just say one thing about lawyers burdening lawyers.

6

Typically what you're saying is lawyers are saying they're

7

really busy.

8
9

These are subpoenas asking for Mr. Edwards --

THE COURT:

I understand what they are.

what they are, but you're not saying that it's irrelevant.

10

MR. CASSELL:

11

THE COURT:

12

I understand

We are saying it's irrelevant.

You didn't say it was irrelevant.

The

first word "irrelevant" came out of my mouth, not yours.

13

MR. CASSELL:

14

THE COURT:

15

don't know.

16

product privilege.

What we've set out in our brief --

It seems to me that as to work product, I

I can imagine that there may very well be a work

17

MR. CASSELL:

18

THE COURT:

19

MR. CASSELL:

The reason we didn't put that --

But that hasn't been briefed either.
What we put in our initial paper was we

20

thought that this was going to be resolved on burdensome

21

grounds, burdensomeness grounds, and that we reserved the right

22

then to do the additional, if your Honor --

23
24
25

THE COURT:

Fine.

So we've got these additional

grounds that you want to advance.
We've still got 3, 4, and 5 that I have to resolve.
SOUTHERN DISTRICT REPORTERS, P.C.
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1

MR. PAGLIUCA:

2

THE COURT:

3

Correct.

As far as 19 and 20 are concerned, we'll

split that off, and you can argue that next week.

4

MR. CASSELL:

5

MR. PAGLIUCA:

6

MR. CASSELL:

7

75

All right.
That's fine, your Honor.
I think we were going to also see about

possibly moving next week?

8

MR. PAGLIUCA:

9

THE COURT:

No.

Is there anything else?

10

MR. CASSELL:

11

MR. PAGLIUCA:

12

THE COURT:

Not for today, your Honor.
No.

Thanks.

Thank you.

Thank you.
I almost forgot.

When are we

13

going to get together to determine how we're going to try this

14

thing with respect to the protective order?
MR. PAGLIUCA:

15

I believe you entered an order,

16

your Honor, saying we're going to talk about that next Thursday

17

is my recollection.

18

Thursday.

19

then.

21
22

I'm hoping to talk to plaintiff's counsel before

THE COURT:

20

So I will be prepared to do that next

Work it out if you can.

Okay.

Thanks.
(Adjourned)

23
24
25
SOUTHERN DISTRICT REPORTERS, P.C.
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CONCLUSION
For all of the foregoing reasons, Ms. Giuffre respectfully requests that the Court
deny Defendant’s motion in limine and permit her to question Defendant about her relevant
alleged consensual adult activities.

Dated: March 22, 2017

Respectfully Submitted,
BOIES SCHILLER FLEXNER LLP
By: /s/ Sigrid McCawley
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Boies Schiller Flexner LLP
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Bradley J. Edwards (Pro Hac Vice)
FARMER, JAFFE, WEISSING,
EDWARDS, FISTOS & LEHRMAN, P.L.
425 North Andrews Avenue, Suite 2
Fort Lauderdale, Florida 33301
(954) 524-2820
Paul G. Cassell (Pro Hac Vice)
S.J. Quinney College of Law
University of Utah
383 University St.
Salt Lake City, UT 84112
(801) 585-52022
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3
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4
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5
6
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7
8

15 CV 7433 (RWS)
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------------------------------x
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March 16, 2017
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9
10
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11
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12
District Judge
13
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14
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16
17
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1

THE COURT:

First order of business from me, have you

2

all reached any decision as to how we're going to conduct the

3

trial with respect to the matters covered by the protective

4

order?

5
6

MS. McCAWLEY:

just discussing that, the issue of the protective order.

7
8
9

Your Honor, Mr. Pagliuca and I were

There's two points on that, and he can address them as
well.
The protective order itself that we entered in the

10

case does have a paragraph in it that addresses the trial.

11

provides that -- that's just for reference, that's going to be

12

document 62, and it's in paragraph 13.

13

protective order shall have no force and effect on the use of

14

any confidential information at the trial in this matter.

15

So, full disclosure, I want to let you know that

16
17

It says:

It

The

that's what the protective order currently says.
The plaintiff would like to request that names of

18

victims, of individuals who consider themselves to be a victim

19

of sexual abuse, a pseudonym be able to be used for them and

20

any identifying information, for example, their Social Security

21

number or an address be able to be protected for those that are

22

coming to testify.

23

difficult, but if we plan that in advance with initials or a

24

pseudonym for those individuals to garner that protection for

25

them, that is one consideration we would like with respect to

I know that makes it a little bit more

SOUTHERN DISTRICT REPORTERS, P.C.
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1

the trial.

2

to be -- obviously it's a public trial and so we would not be

3

able to protect the other specifics.

4
5

Have you all reached an agreement to that

effect?
MS. McCAWLEY:
discussing that.

8
9

But I understand that all other matters would have

THE COURT:

6
7

3

No, your Honor.

We were just

That was what I had proposed to Mr. Pagliuca.

MR. PAGLIUCA:

Your Honor, I certainly am not opposed

to further discussions about this issue.

I think I would need

10

to know who we're talking about in particular as to the

11

witnesses.

12

Honor.

13

detail that the parties are going to need to have to talk about

14

before we work something out.

15

So I think we'll be able to deal with this, your

We'll just need to have some more -- a little bit of

Here's my concern, your Honor, I guess:

If there's a

16

witness that shows up in court, I think it's prejudicial to the

17

defendant if we're using initials or things like that, because

18

it implies that something untoward has happened.

19
20

THE COURT:

Correct me if I'm wrong, anybody who

testifies is going to have to state their identity --

21

MR. PAGLIUCA:

22

THE COURT:

23
24
25

clear.

Right.

-- and whatever.

It seems to me, that's

Maybe I'm wrong about that.
There are occasions which we're all familiar with from

security reasons and whatever that sometimes people don't, but
SOUTHERN DISTRICT REPORTERS, P.C.
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4

1

that's certainly the exception.

And I would think that that

2

would not be the case, unless there is a particular application

3

for a particular person.

4

How does that sound to you all?

5

MR. PAGLIUCA:

6

That's what I think, your Honor, what

you just said.

7

MS. McCAWLEY:

Your Honor, if I could, I'd like the

8

opportunity -- because there are only a few of the witnesses

9

that fall into this category --

10

THE COURT:

Okay.

That's one thing.

Let's sort of

11

understand that that's -- without a specific application, and I

12

would think that that would be done sufficiently in advance so

13

that we can consider it not -- in other words, pretrial.

14

MS. McCAWLEY:

15

THE COURT:

Yes.

And I was hoping we'd have all this

16

resolved today.

So maybe you all could think about that and

17

maybe we can cover that next week, who knows.

18

MS. McCAWLEY:

19

THE COURT:

Yes, your Honor.

As far as exhibits are concerned, I take

20

it that the same would be true with exhibits; that everything

21

goes unless somebody makes a particular application.

22
23

MS. McCAWLEY:
understanding.

24
25

Yes, your Honor, that's my

MR. PAGLIUCA:

That's my understanding as well, your

Honor.
SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300
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1

THE COURT:

All right.

2

Well, that's some degree of clarification.

3

all manage to do something better than that, I'd be grateful.

And if you

4

Now, aside from that, Mrs. Lincoln, how was the play?

5

I guess I should hear from the plaintiff about how

6

this -- the issue here, as I see it, is the handwriting

7

expert -- well, let's assume just for the moment that the black

8

book gets in.

9

handwriting expert going to testify to?

10

Forgive me, I lost --

11

MS. McCAWLEY:

12

Let me give you a little bit of background.

13

We retained the handwriting expert in an abundance of

If the black book gets in, what's the

Sure.

That's fine.

14

caution because the black book, which is a telephone directory,

15

has at the beginning of it handwriting on various pages by

16

Alfredo Rodriguez.

17

document into evidence, we retained the handwriting expert to

18

be able to say the handwriting on these pages matched the other

19

documents that he testified under oath were his handwriting on

20

checks and things of that nature.

21

issue with handwriting, only because the document itself on the

22

front of it, on the front few pages, has that handwriting.

23

she would simply be testifying --

So in order to make sure we could get the

24

THE COURT:

25

MS. McCAWLEY:

So that's why there is any

That it's Rodriguez -Yes.

SOUTHERN DISTRICT REPORTERS, P.C.
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1

THE COURT:

Okay.

2

MS. McCAWLEY:

That it matches his handwriting, it's

3

an exact match on his handwriting, yes.

4

purpose of her testimony.

5

THE COURT:

That would be the

So the objection on the business record,

6

as I understand it, is we don't have anybody who can testify

7

that it's a business record, or do we?

8
9
10

MS. McCAWLEY:

Your Honor, I would say that we

absolutely do.
Let me just, if it's all right, preview the evidence

11

for you, since I believe that's the purpose of this hearing, so

12

you have an appreciation, first of all, for why the black book

13

is such a critical piece of evidence in the case, in our view,

14

of course, but also who can testify about it.

15

So the black book, as I said, is a telephone directory

16

of all the names and numbers of anybody who was associated with

17

either the defendant or Maxwell -- of the defendant or Epstein.

18

It was kept at their home; they had various homes, but the main

19

home in Palm Beach is where this document was taken from.

20

was for purposes of the house staff being able to use to

21

contact people or when people called in, so it was a reference,

22

a telephone directory reference.

It

23

So what testimony do we have on that?

24

We have Maxwell herself -- and I'm going to review her

25

testimony; I have it for you here today -- in her deposition
SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300
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1

identified the black book, when I handed it to her as an

2

exhibit, as the stolen document.

3

it's very clear -- authenticates that document.

4

me how did I get it.

5
6
7

So she -- and I'll read that;
She even asked

So that testimony is pretty powerful.

We then have two different house staff that have
testified about this document.
The first is Juan Allessi.

He testified in this case

8

back in June and he was given the exhibit.

9

for a period of time in Palm Beach.

He was the butler

So he was responsible to

10

help with the management of the house.

11

document, identified names of individuals in the document,

12

young girls who came over to provide these massages.

13

section in the directory that's called "Florida Massages" that

14

has numbers, names of females, some parents' numbers.

15

allege that there are underaged individuals in that directory

16

with their phone numbers.

17

And he identified the

There's a

We

So we reviewed that with him.

He has testimony about the fact that the black book

18

was something that was kept in the course of their work.

19

was something that was on Maxwell's desk.

20

review that testimony for you.

21

Then we have Alfredo Rodriguez.

It

So I'm going to

Now, Mr. Rodriguez

22

is, unfortunately, deceased.

He testified in the Jane Doe

23

cases about the fact that there was this what they called the

24

black book, which was a telephone directory.

25

testimony.

So we have his

SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300

Case 1:15-cv-07433-LAP Document 824 Filed 04/03/17 Page 8 of 47
H3GVGIUC

1
2
3

8

We also have at trial Jeffrey Epstein, Sara Kellen,
and Nadia Marcinkova.
Now, at this point, we have been told that they are

4

planning to take the Fifth on everything.

5

telephone directory; we may be able to solicit information from

6

them about the directory itself.

7

But this is a

So that's the universe of the individuals that we

8

anticipate will testify about this.

9

can just pass you up my binder that has the testimony in it.

10

THE COURT:

11

MS. McCAWLEY:

If you don't mind, if I

Sure.
So what you're going to see in here is

12

the document itself, and then you're going to see the

13

testimony.

14

So the testimony, for example, Ms. Maxwell, I asked

15

her during her deposition:

Was there a hard-copy book as well

16

as something on the computer or was there only electronic

17

information on the phone numbers?

18

This is after I handed her the document.

19

She said:

20

obviously.

21

document.

22

I can only testify to what I know

And I believe that this is a copy of the stolen
I would love to know how you guys got it.

I said:

Next, I'm asking you during the time you

23

worked for Jeffrey Epstein, was there a hard-copy document of

24

any kind that kept phone numbers for Jeffrey Epstein if he

25

needed to contact someone?
SOUTHERN DISTRICT REPORTERS, P.C.
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9

1

"A.

The stolen document I have in front of me, that's what

2

you're referring to.

3

"Q.

4

you mentioned information on a computer.

5

hard-copy document you would refer to to find someone's number?

6

"A.

You have the stolen document in front of you.

7

"Q.

You had access to this when you worked for Jeffrey

8

Epstein?

9

"A.

So was there -- during your time, was there no other --

This, I believe the book was stolen.

10

copy, whatever was there.

11

"Q.

12

able to access this book?

13

"A.

14

stolen document from his house."

15

Was there any

That was the hard

So when you were working for Jeffrey Epstein, you were

This book, if this is what it is, I believe it is the

So that is defendant's testimony when she reviews the

16

exhibit that we gave her, which is the black book, during her

17

deposition.

18

She clearly authenticates it.

THE COURT:

When you say "the black book," there's a

19

question about copy and so on.

Do you have the original?

20

MS. McCAWLEY:

21

When it's referred to as "the black book," I believe

22

that's because that's sort of colloquially what they referred

23

to -- the house staff referred to as this large document; they

24

called it the black book.

25

well, so we've used that term in the course of this.

We have a copy of what was taken.

And Juan Allessi calls it that as

SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300

But it's

Case 1:15-cv-07433-LAP Document 824 Filed 04/03/17 Page 10 of 47
H3GVGIUC

1

really a telephone directory.

2

THE COURT:

3

Yes, yes, I understand that.

10

But it's not

the -- what you have is not the original.

4

MS. McCAWLEY:

We have the copy.

5

The course of events is that Alfredo Rodriguez, who

6

was also a butler for Mr. Epstein and the defendant, took the

7

document when he left his employment, stole it, left with it.

8

And then he tried to sell that document.

9

trying to do that, to sell it, there was an undercover sting,

In the course of

10

because they knew he was trying to sell evidence basically in a

11

case.

12

produced it in the civil discovery in the Jane Doe 102 cases in

13

Florida.

14

that case as well, and that's why we have testimony on --

And so they obtained the document, and then they

So it was a document in that case -- in discovery in

15

THE COURT:

Was it introduced in that case?

16

MS. McCAWLEY:

It was in the course of depositions.

17

Those cases were settled, I believe, your Honor, so I don't

18

think there was a trial on any of those issues.

19

But to be clear on the fact that -- because I

20

understand the concern over this, and you'll hear from

21

Mr. Pagliuca that, you know, Oh, well, it looks like it's

22

photocopied and these are differences.

23

testify and we have not heard yet that any of the information

24

in the book is wrong.

25

on page 41, there's a list -- and I've highlighted it for you,

Defendant didn't

In other words, you'll see, for example,
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1

flagged it -- of Maxwell's family members, all of her family

2

members, their London phone numbers, her Yorkie's veterinarian

3

is list in there.

4

these individuals -- Prince Andrew's number is in there -- all

5

of this information in the black book is incorrect, no one is

6

saying that.

7

you got it.

8

produce it in this case?

9

it?

10
11

There's no debate that these numbers of

What they are saying is, Well, I don't know how
And I want to say to Maxwell, Why didn't you
It was on your computer.

Where is

Why do we have to fight over a document that should have

been produced in this matter?
So, your Honor, I think the integrity of the document

12

is there.

13

when we look at it from an evidentiary perspective, there are a

14

couple of reasons why it's important, and there are a couple of

15

reasons why it doesn't have to come in for the truth of the

16

matter asserted.

17

But I also want to tell you that there's a couple --

In other words, the fact that, for example, Virginia,

18

my client's number is listed in the massage section, whether or

19

not that number is correct doesn't matter.

20

fact that there was information in this book that Maxwell was

21

knowledgeable of at the time she made her defamatory statement.

22

So not offered for the truth of the fact that the number was

23

one, two, three, four, but for the fact that she was aware of

24

this information.

25

What matters is the

So there's a couple ways this can come into evidence.
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1

Of course, we would like to propose it for the truth of the

2

matter asserted, and I think we can do that under the

3

exceptions that I'm going to talk about here today.

4

are also other ways that it can get in, be admissible not for

5

the truth, but to show her awareness of it.

But there

6

So we talked about Maxwell's testimony.

7

The other person I think is really key, because he's

8

basically an uninterested party, is Juan Allessi.

9

Allessi was the house staff member that we deposed in this

10

matter.

He identified the book.

11

that I gave you.

12

he says:

13

called the blue or the black book.

This was a Rolodex.

And he says -- okay.

15

He says:

It was a blue book.

And

It was

I think it was thick.

With these pages in it, to begin with -- he

starts looking at the pages.

17
18

That's also in the document

What he says -- he's shown the exhibit.

14

16

So Juan

And then he says -- the question is:

And where would

this book be kept in the house?

19

This book was kept at Jeffrey's desk, his desk, his

20

pool house, it was with Ms. Maxwell, it was in his bedroom.

21

"Q.

22

book was kept; correct?

23

"A.

24
25

Ms. Maxwell, what -- you're naming the locations where the

Yes, at Ms. Maxwell's desk."
And that's in Juan Allessi's testimony, the transcript

that I gave you, at 114 and 115.
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13

And then finally, your Honor, we have Rodriguez's

2

testimony, who is the deceased individual who took the book.

3

And he testified that Ms. Maxwell kept the book with the names

4

of the girls who would provide the massages.

5

And the question was:

Did she keep them on a pad of

6

paper, did she keep them in a notebook, did she keep them in

7

her computer?

8
9

And he said, answer:

We used to have internal books

for pilots, masseuses, chefs, so they would have a -- she would

10

have a copy of the black book with herself as well as on her

11

computer.

12

So that's from Rodriguez in the Jane Doe 102 cases.

13

Of course he's deceased, so we couldn't depose him in this

14

case.

15

So, your Honor, I believe, in my view, that there is

16

definitely a plethora of witness testimony we can utilize to,

17

first, authenticate under 901, which, as you know, that burden

18

is not extremely high.

19

is a Second Circuit case from 2001, talks about the fact that

20

authentication is not a beyond-a-reasonable-doubt standard;

21

it's a standard for the reasonable juror to be able to say the

22

document is what it purports to be.

23

directory.

24

purports to be.

25

Honor.

The Discenzi case, which we cite, which

This is a telephone

It's got the names and numbers in it; it is what it
So I think we clearly meet that hurdle, your
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14

And then when we look at the exceptions, you mention

2

the business records exception.

3

establish through the testimony that this was a document that

4

the house staff used in order to contact these young girls,

5

contact other individuals that they socialized with, what have

6

you; it was kept in the course of their employment for purposes

7

of a telephone directory.

8

qualification under 803(6).

9
10
11

I believe that we can

So I believe it meets that

But, your Honor, there's a couple of others that I
want to point out to you.
I also believe that it's nonhearsay under 801(d)(2)

12

because it's an admission of Maxwell.

She's admitted that this

13

is the stolen document.

14

because I asked her about some entries, there's the name of

15

Gwendolyn Beck, and that's in your binder as well.

16

Beck is listed under the category that says "Florida Massage."

She's also admitted in her testimony,

Gwendolyn

17

And so I asked her, Is she a masseuse?

18

And she said, No.

19

I said, Why is she there?

20

And she said, An input error, were her words.

21

So she also adopts the document in that she knows that

22

there were input errors in it; it was something they had at the

23

house that they utilized for contacting people.

24
25

I also think it falls within an exception that's not
regularly used, but it does address this issue, and that's
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1

803(17).

2

What that does it is says telephone directories have an

3

inherent exception to the hearsay rule because typically there

4

are not an immense amount of errors in them.

5

numbers with names; it's not a document that doesn't have

6

trustworthiness to it.

7

exception as well.

8

That's a market reports and directories exception.

They're phone

So I think it falls under that

But as a fallback, I think this is the perfect type of

9

document for 807, which is the residual hearsay exception,

10

because it meets all four prongs of that test, your Honor.

11

know that is not something that's often used, but the reason

12

for that exception is if you've got a document that is what it

13

purports to be and has the circumstances of trustworthiness

14

about it, it's an important piece of material evidence in the

15

case, it's probative on the point, and admitting it is in the

16

interest of justice.

17

that's key here.

18

testifying about it.

19

I think that's the fourth prong.

I

I think

Because we don't have Jeffrey Epstein

If he takes the Fifth, I can't say, Was this the

20

record that you kept in your house for all your house staff to

21

use.

22

that wasn't produced in this case; so I don't have it directly

23

from Maxwell's computer.

24

purports to be and should be admitted into evidence, your

25

Honor.

It's in the interest of justice because this is something

But it is something that is what it

So I believe it meets that exception.
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1

Finally, I just want to cover very briefly the fact

2

that it meets for nonhearsay purposes.

So this document can be

3

admitted to show that on January 2nd, when Maxwell said my

4

client was lying about her claims of sexual abuse and

5

trafficking, that those claims were obvious lies; that she was

6

aware that this document existed.

7

are wrong, even if there's a name in it that's incorrect, she

8

was aware that there was a document that had these categories

9

in it.

Even if the numbers in it

For each of the houses there are lists of female

10

masseuses and things of that nature.

11

masseuses is contested obviously, but there's a category for

12

those various places.

13

Whether they're actually

So we believe that it can be offered for that reason,

14

the nonhearsay reasons, to show the relationship between

15

Epstein and Maxwell, the fact that all of her family members

16

are listed in it, it's got other contact information that is

17

important to her personal world that's in that document.

18

believe it should be admitted for those reasons as well.

19

So we

Your Honor, finally, I wanted to say if the concern is

20

over the handwriting on the first several pages of the

21

document -- and again, we did the handwriting expert really in

22

an abundance of caution so that we could be sure to get the

23

document into evidence -- we could just admit the piece of the

24

document that's the directory itself.

25

option to bypass any concern to the extent there is concern

So that would be another
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2
3
4

over that.
THE COURT:

The handwriting in the front, what is the

handwriting in the front?
MS. McCAWLEY:

The handwriting in the front is Alfredo

5

Rodriguez's handwriting.

6

of the document the people that he thought were important in

7

this sex trafficking scheme.

8

thought had important information.

9
10

17

THE COURT:

He wrote out basically on the front

So he put the people that he

So it's not really -- that's separate and

apart from the --

11

MS. McCAWLEY:

The actual directory, yes, yes.

12

It was produced as an entire document; but the first

13

several pages, which is attached actually to their motion in

14

limine -- but there's an affidavit from the special agent

15

Christina Pryor in Florida that lays out what that is and the

16

fact that that document was the purchase document, the one that

17

he tried to sell.

18
19
20

THE COURT:

That handwriting is a different issue than

the admission of the book.
MS. McCAWLEY:

Yes.

So, in other words, that's what

21

I'm trying to say; it could be separated.

So we did it, again,

22

in an abundance of caution, because that's how we have the

23

document.

The first, I think, six pages are the handwriting --

24

THE COURT:

Let me ask you this.

25

MS. McCAWLEY:

Sure.
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1
2

THE COURT:
case?

18

Does Rodriguez's testimony get in in this

I think not.

3

MS. McCAWLEY:

4

two weeks, your Honor.

5

That's a separate hearing, I think, in

So there's a debate over that.

There is testimony

6

from Rodriguez's testimony in the Jane Doe 102 complaint -- or

7

case, I'm sorry, that we are trying to get into evidence.

8
9
10

THE COURT:

Whatever the decision on Rodriguez's

testimony is, that portion, that handwriting portion, is going
to be the same issue, and that's not a black book issue.

11

MS. McCAWLEY:

12

I think the issue can be separated is what I'm trying

13

to say.

14

THE COURT:

15

MS. McCAWLEY:

16

Right.

Well, it is separate, is it not?
Yes.

I mean the directory itself could

be admitted into evidence, regardless of the --

17

THE COURT:

18

things.

19

record or whatever.

20

black book.

No, but I mean there are two different

The directory is whatever it is; maybe it's a business
But his handwriting is not part of the

21

MS. McCAWLEY:

Right.

22

The only reason we tied it is because what you're

23

probably going to hear from Mr. Pagliuca is they brought up

24

things like chain of custody, which I don't believe is at issue

25

here, but concerns over that.

So we wanted to make sure that
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1

we had somebody who could say, This came from this source, and

2

you can tell -- if for no other reason, you can tell because

3

the handwriting matches up.

4

THE COURT:

You mean you would want that handwriting

5

admitted not for the substance of what is being said, but

6

simply to identify that it's Rodriguez and Rodriguez had the

7

book.

8

MS. McCAWLEY:

Exactly.

Exactly.

9

The handwriting is not being put in for the truth of

10

whatever he was writing or anything of that nature.

11

did it, again, in an abundance of caution to say it matches up.

12

Because we can't bring him in here, because he's deceased.

13

it matches up; this is what he took; this is the directory.

14

Again, Maxwell identified it.

15

THE COURT:

16

custody presumably.

17

We only

So

All of that relates to the chain of

MS. McCAWLEY:

Right, which I think -- it does.

But I

18

think that's a bit of a red herring because, again, we're not

19

talking about --

20
21

THE COURT:

Well, I'm leaving aside Maxwell's

statement.

22

MS. McCAWLEY:

Sure.

Right.

23

We're not talking about cocaine being transported

24

where you would have a concern over the chain of custody and it

25

being what it is.

It's the telephone directory.
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20

question about that.

2

So, yes, your Honor.

So we believe that it is

3

admissible.

At a minimum, we'd like you to allow us to at

4

least try to present that at trial.

5

because we will, again, have the witnesses here, so we can

6

present additional testimony to the extent there is any

7

concern.

8

evidence that should be admitted and the jury should be able to

9

see.

If you have any concerns,

But we do believe that that is a critical piece of

10

Thank you, your Honor.

11

MR. PAGLIUCA:

Your Honor, first let me start with the

12

Court set this for an evidentiary hearing today, which I

13

understood to mean that we were going to actually have some

14

evidence, which we don't.

15

trial after we argue about all of this.

16

And it shouldn't be a do-over at

But I think it's important for the Court to understand

17

and put into context first what I will call the Alfredo

18

Rodriguez timeline.

19

By the way, your Honor, there's a response that I have

20

due tomorrow on this issue.

21

issue as well that will be forthcoming.

22

to get additional briefing on this in the next few days.

23

I think there's a reply on this
So the Court is going

First of all, your Honor, Mr. Rodriguez worked for

24

Mr. Epstein, as I understand it, in 2004 for a period of six

25

months.

That testimony is reflected in Mr. Rodriguez's
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1

deposition testimony.

2

we're talking about a short period of time in 2004 that

3

Mr. Rodriguez was actually part of Mr. Epstein's employ.

4

bring that up because we are not talking about a long-term

5

trusted employee that would have any actual information about

6

anything.

7

I will give the Court those pages.

After 2005, he works for someone else.

So

I

Mr. Rodriguez

8

is first interviewed by the Palm Beach Police Department in

9

2006 and denies possessing any documents.

He's then

10

interviewed by the FBI in 2007 and denies possessing any

11

documents.

12

In 2009, he is the subject of not one, but two

13

depositions in which he denies possessing any documents.

14

in August of 2009, Mr. Rodriguez contacts what the FBI refers

15

to as "CW."

16

cases, who I reasonably believe is Mr. Edwards, who's one of

17

the lawyers in this case, your Honor.

18

FBI; and the FBI sets up a sting operation to indict

19

Mr. Rodriguez.

20

CW is one of the lawyers involved in the Jane Doe

And CW then contacts the

If I can approach, your Honor, I'd like to talk a

21

little bit about the affidavit that I will tender as

22

Defendant's Exhibit 1 to this hearing.

23

Then

Your Honor, this is the arrest affidavit as part of

24

the criminal complaint involving Mr. Rodriguez.

25

important, your Honor, in terms of this discussion because what
SOUTHERN DISTRICT REPORTERS, P.C.
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1

you will see when you compare the description of the documents,

2

plural -- and the Court has already identified that as an issue

3

with what the plaintiff wants to proffer as evidence in this

4

case -- you will see that they are two different things.

5

In paragraph 6 of this document, your Honor, the

6

affiant, who's Special Agent Pryor, at the end of paragraph 6

7

says that the CW, who I believe is Mr. Edwards, explained this

8

conversation with Rodriguez.

9

explained that he, Rodriguez, not anyone else, had compiled

And according to CW, Rodriguez

10

lists of additional victims in the case and their contact

11

information.

12

contained hundreds of additional victims and their phone

13

numbers from diverse geographical locations, including New

14

York, New Mexico, and Paris, France.

15

initially that Rodriguez is claiming that this is his document.

16

Rodriguez explained that the information

So the FBI is affirming

Then we go to paragraph 9 of this arrest warrant

17

affidavit, your Honor.

The FBI has an undercover employee that

18

sets up the telephone conversation with Mr. Rodriguez, which is

19

recounted in paragraph 9.

20

calls Mr. Rodriguez on October 29th, 2009, and Mr. Rodriguez

21

says he didn't turn this over before, because in the first

22

bracketed paragraph 1 at the end of paragraph 9, it was his

23

property and he should be compensated for it.

24

the FBI, is claiming that this is his property, not something

25

that belonged to Epstein or anyone else.

The undercover employee of the FBI

So Rodriguez, to
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1

Then, your Honor, the next important part of this

2

document is paragraph 11 of this arrest warrant affidavit.

3

It's on page 4.

4

between Rodriguez and the undercover agent.

5

meeting, the FBI says that Rodriguez produced a small bound

6

book and several sheets of legal pad paper containing

7

handwritten notes.

8

Honor, is two separate items of evidence that they recovered

9

from Rodriguez, the first being these legal pad notations, and

10
11

This is on November 3rd, is the meeting
And at that

So what they are describing here, your

the second being a bound book.
If I can approach now, your Honor, with Exhibit B to

12

this hearing.

You have multiple copies of this, but I thought

13

it might be easier for discussion purposes if you had one when

14

we are talking about the actual document.

15

There are a couple of things, your Honor, that are

16

critically important about how this document appears, which

17

belies all of the assertions that were made by plaintiff's

18

counsel about this.

19

The first thing that I will point out, your Honor, is,

20

as you already noted, that the first what I have is five pages

21

of this document are handwritten and, according to the

22

plaintiff, it's by Mr. Rodriguez.

23

substance of the handwriting in the first five pages, your

24

Honor, and if you go to page 5, in the middle of page 5, there

25

is -- first of all, there are a number of stars next to

When you look at the
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1

different names.

But in the middle, there's a bracket.

2

says "important witness" there, your Honor.

3

THE COURT:

4

MR. PAGLIUCA:

5

And it

I'm not -Page 5.

They are paginated at the

bottom of the document, your Honor.

6

THE COURT:

Oh, yes, I see.

7

MR. PAGLIUCA:

8

THE COURT:

9

MR. PAGLIUCA:

And they are double-sided.

Oh, yes, yes.
So if we look at page 5, we have this

10

bracket, "important witness," and then these names and phone

11

numbers.

12

bottom of the page.

13

chat daily with underaged girls."

And then if you go down, there's another name at the
And then it says, "Witness, interacted and

14

So this is clearly not a phone directory.

15

THE COURT:

16

"important email/addresses."

17
18

Excuse me.

MR. PAGLIUCA:

That's at the top of the page.

Correct.

19

THE COURT:

20

MR. PAGLIUCA:

21

Where I'm looking at says

And then -And then in the middle of the page

there's a bracket.

22

THE COURT:

Oh, yes.

23

MR. PAGLIUCA:

24

THE COURT:

25

MR. PAGLIUCA:

"Important witness."

I got you.
And then at the bottom of the page
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1

there's a description of a named person, "Witness, interacted

2

and chat daily with underaged girls."

3
4

So this document is prepared by Mr. Rodriguez in an
effort to make money in connection with these Jane Doe cases.

5

Now, here's what is also very curious and very

6

interesting about this document, your Honor, and this cannot be

7

lost in the shuffle here:

8

Honor, is paginated 1 through 97.

9

did those numbers get on this document, your Honor?

The document in its entirety, your
So here's the question:

How

When we

10

compare the description of what the FBI got to this document,

11

the FBI is describing handwritten legal pages and then a book.

12
13

THE COURT:

It would appear, would it not, that the

book is what follows.

14

MR. PAGLIUCA:

Well, one might think that, your Honor.

15

However, it's not paginated in this format when it's taken by

16

the FBI.

17

that this document is paginated after the fact.

18

And that's the point that I'm trying to make here,

I know your Honor has done hundreds, if not thousands,

19

of criminal cases and involving the FBI.

Your Honor knows, as

20

I do, for having done that kind of work, that when the FBI

21

takes something as evidence, they log it.

22

to log it in this case as two separate items, and it's going to

23

be produced -- if it gets produced as part of Rule 16 criminal

24

discovery, it's going to get produced exactly how it was

25

obtained by the FBI.

And they are going

And they describe what it looked like in
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26

this affidavit.

2

They do not describe what the Court has that was shown

3

to Ms. Maxwell as a complete Exhibit 13.

This document has

4

never been referred to as anything other than some "black book"

5

prepared by Maxwell by the plaintiff.

6

the multitude of evidentiary problems with this.

7

are trying to say, Oh, well, we take it back.

8

document; maybe it's two documents, because we want part of it.

9

But it's produced as one document here with 97 pages, which I

I think now they realize
So now they

It's not one

10

submit to you, your Honor, happened after the fact.

11

that the FBI gets this document in 2009.

12

see it as part of this case, so in 2015, I'm supposing, is the

13

first time I see this.

14

Recall

The first time I ever

What I want to switch to, your Honor, because I think

15

it becomes important, as well, this document has a lot of

16

unexplained problems with it.

17

So on the first page, if you look at the top, this is

18

the cover page of this document.

You can see that there used

19

to be staples on the first page, because there are these little

20

black holes that look exactly like somebody removed staples and

21

then photocopied it.

22

of the document, which also says "confidential," it looks like

23

staples have been photocopied over there at the top of the

24

page.

25

all these odd-looking, what appear to be tabs that appear at

And then if you look at the fourth page

And when you continue through the document, there are
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1

the sides of the pages.

2

these tabs that are sticking off the side that look like they

3

got photocopied that are unexplained, and randomly throughout

4

this document appear and disappear, making the entire content

5

of this document highly suspect, in my view.

6

27

For example, page 6, page 7, there are

When you further go through the document, there's

7

highlighting, there's underlining, there are brackets, there

8

are boxes.

9

been manipulated, and I don't mean manipulated in a bad way;

10

it's changed over time, which leads me next to the chain of

11

custody.

So all of this tells you that this document has

12

THE COURT:

What was shown to the defendant?

13

MR. PAGLIUCA:

This document itself, your Honor,

14

exhibit -- this is Maxwell --

15

THE COURT:

16

MR. PAGLIUCA:

What I have in my hand?
Yes, the one you have in your hand,

17

Maxwell Exhibit 13.

And you can see there's two stickers on

18

there, the Maxwell Exhibit 13, 4/22/16, and then my sticker as

19

well.

20

THE COURT:

Oh, yes.

21

MR. PAGLIUCA:

22

THE COURT:

23

MR. PAGLIUCA:

I see.

I see.

That's what was shown to my client.

Okay.

Thanks.

So Mr. Rodriguez, your Honor, to

24

continue with this saga, he first gets arrested for this and

25

then pleads guilty on March 18th, 2010, to obstruction of
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1

justice.

On the same day, the same day, March 18th, 2010, the

2

same day, he drives from the meeting with the undercover folks

3

to somewhere in Miami and gets arrested with a bunch of guns

4

when he's coming out of a house carrying guns.

5

arresting officers then go into his car and find the plea

6

paperwork from this plea.

7

search his house, and he ends up with somewhere in the

8

neighborhood of 84 guns and gets indicted under 18 U.S.C.

9

922(g), possession of a weapon by a convicted felon.

And the

They then go to his house, they

So we

10

have a two-time now-convicted felon that is the seminal font,

11

according to the plaintiff, of this highly-reliable document.

12

In my view, this is a very curious transition here.

13

The plaintiff says in their papers that the document,

14

the document, whatever that is, goes from the FBI to

15

Mr. Rodriguez's criminal defense lawyer as part of the criminal

16

discovery; and then somehow Mr. Edwards ends up with that, and

17

then somehow that gets produced in this case.

Well, that is

18

not a reliable chain of custody, your Honor.

It vitiates any

19

business record exception or any other exception in the hearsay

20

rules, because no one knows what happened to this thing in

21

between 2009 and 2015, when it gets produced in this case.

22

am not willing to accept plaintiff's representations on this as

23

to what it is or isn't.

24

question or cross-examine anybody about this document; it just

25

shows up in the course of this case.

I

I've never had the opportunity to

Mr. Edwards somehow got
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1

it and just trust us about the chain of custody here, which

2

does not match up with the FBI affidavit.

3
4
5

29

So let me now talk about what they claim is the
deposition testimony.
Your Honor, this is selective editorializing by

6

plaintiff's counsel about what these transcripts say.

So I

7

would just like to tender to the Court, having gone through

8

these transcripts -- I tried, and I think I accomplished,

9

pulling out every reference to this document that I could find

10

in the Allessi, Rodriguez, and Maxwell deposition testimony.

11

And I hate to burden the Court -- well, it's not too much, but

12

we shouldn't have to be doing this.

13

this selective ellipses on the actual testimony which ends up

14

making this very, in my view, disingenuous.

15

Unfortunately, you have

So Exhibit C, your Honor, is going to be Mr. Allessi's

16

testimony; Exhibit D is going to be Mr. Rodriguez's testimony;

17

and Exhibit E is going to be Ms. Maxwell's testimony.

18
19

So let me start, your Honor, with Ms. Maxwell's
testimony, which I believe is Exhibit E.

20

What I would like the Court to note is that, first of

21

all, what you have, Exhibit 13 in this hearing, Exhibit A, was

22

what was shown to Ms. Maxwell.

23

have ever seen that document before, because as you've already

24

pointed out, the first five pages are handwritten and they are

25

handwritten, we assume, some time in circa 2009, if

There is no way that she could
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1

Mr. Rodriguez is to be believed.

Mr. Rodriguez, who's there

2

for a brief time in 2004, we've already highlighted the fact

3

that he's said that he didn't have these documents for a number

4

of years after the fact.

5

she is surmising that this is what she's referring to as the

6

stolen document.

7

can see that she's asked directly by Ms. McCawley, "Do you know

8

how this book was created?"

9

"A.

When she's asked about the document,

And when you go through that transcript, you

That's the question.

No."

10

That's the transcript at 317, lines 21 through 23.

11

She's asked about the book again and she says:

12

have read that Alfredo stole the document."

13

That's what she says.

14

"I have read that Alfredo stole the document."

15

That's at page 330, lines 19 through 20.

16

Then she's asked:

17

And she says:

18

"I

"Where did you read that?"

"I believe it was reported in the

press."

19

And that's at lines 22 and 23.

20

She's asked a question by Ms. McCawley:

"So is

21

Alfredo Rodriguez telling the truth when he says he downloaded

22

that book from your computer?"

23

Which is another interesting sort of side turn here,

24

your Honor, because I'm a little unclear, frankly, reading the

25

papers, where the plaintiff says this book actually came from,
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1

because in parts of their papers they claim it was downloaded

2

from Ms. Maxwell's computer; in other parts of their papers

3

they claim that it was stolen from somewhere in one of the

4

houses.

5

just want to say, We want this in and we don't care.

6

says she has no knowledge of anything coming off of her

7

computer, and it wouldn't have come off of her computer because

8

she didn't keep anything like whatever this is on her computer.

9

That's her testimony.

10

I don't think they know and they don't care.

She says:

They
And she

"I don't know where this document came

11

from, so I can't possibly say this document was on any computer

12

that I may have had access to."

13

That's at transcript page 332, lines 8 through 11.

14

So that sort of rounds out the morass of the

15

questioning about what this questioning is.

There's no way

16

Maxwell could know what it is because it's created by

17

Mr. Rodriguez after the fact.

18

frankly, is just speculative.

Anything that she says about it,

19

Let me then turn to Mr. Allessi's testimony.

20

First of all, it's important to note that Mr. Allessi

21

was not employed in this time frame.

Mr. Allessi, I believe,

22

left the employment of Mr. Epstein in 2001, late '1 or early

23

'02.

24

Mr. Allessi would have really no knowledge about what this is,

25

Exhibit 13, in Maxwell's deposition.

So this is some two, three years after the fact.
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When Mr. Allessi sees this document in the deposition,

2

your Honor, he looks at the pages and he says, "This is not my

3

writing.

4

exhibit, this exact same exhibit.

5

transcript at page 113, lines 20 through 21.

I never saw it."

I never saw this, meaning this
That's in Mr. Allessi's

6

And then when he was talking about historical

7

information regarding how books, phone books, if you will, were

8

created, he said, "This book was changed.

9

every year.

10

It would change

It was sent from New York."

That's his testimony on the subject.

I may not have

11

the exact cite on that, but it will be in my papers; it will

12

show up tomorrow, so you will get it.

13

on this, your Honor.

14

But that's his testimony

And then Mr. Rodriguez, his testimony is very slim on

15

this and very confusing.

16

pages of Mr. Rodriguez, who really doesn't lay any evidentiary

17

foundation here, because what they are talking about here is

18

accessing information on a computer, not in any sort of a book.

19
20
21
22
23

But, in any event, you have the three

So now let me turn to what I believe are some of the
real evidentiary issues in this case, your Honor.
First, let's talk about the authentication of this
document.
I recognize that there is a lower threshold for

24

authentication, but they don't have a witness, any witness, who

25

could come into this courtroom and say what this thing is,
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1

because it is a compilation document, apparently created by

2

Mr. Rodriguez, but I don't know that, that has clearly been

3

manipulated over the years, given the staple holes, the

4

different pages, the handwriting, and so there is no confidence

5

that this document is what they purport it to be, which is some

6

address book of Epstein's.

7

burden is to produce a witness in this case that can actually

8

provide some form of reliable chain of custody, which they

9

cannot.

10

803(6).

And that's their burden.

And their

The law is very clear that in order to admit

11

a document under a business record exception to the hearsay

12

rule, we have to meet certain requirements, the first being

13

that whatever the document is, that it's kept in the ordinary

14

course of someone's business.

15

that.

16

matters that are represented in the book; there is no person

17

who can say that this information was transmitted by someone

18

with knowledge and kept in the regular course of

19

regularly-conducted activity; and that it was the practice of

20

someone to actually record that information.

21

person who will testify to that or has testified to that.

22

they don't meet this standard.

23

Here, there is no evidence to

There is no author that has personal knowledge of the

There's not one
So

In this case, it's clear that this document, the

24

document, and they call it the black book, well, it's neither

25

black nor a book, and let me make that point clear.
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1

prepared by Mr. Rodriguez trying to extort $50,000 out of the

2

plaintiff's lawyers in the civil case.

3

regularly-conducted business activity that this document is

4

associated with; it's associated with a crime is what it's

5

associated with.

6

prepared by individuals for some other purpose are regularly

7

rejected as business records in this circuit and every other

8

circuit that has addressed this kind of an issue.

9

So then they turn to 801(d)(2).

34

So there is no

And these kinds of documents that are

Again, this shows you

10

that they don't know what they are doing with this document,

11

the plaintiff and her lawyers, your Honor.

12

look at their notice of residual hearsay that they filed with

13

the Court, which is at docket entry 601, they claim in that

14

docket entry that Alfredo Rodriguez is the declarant for

15

purposes of this exhibit.

Because when you

16

So why is that important, your Honor?

17

Well, first of all, they've represented to the Court

18

in their pleading, in their notice of residual hearsay

19

exception, that Mr. Rodriguez is the declarant.

20

view, is a judicial admission.

21

in docket entry 601 and then say something else.

22

something to be admissible as an admission under 801(d)(2),

23

well, guess what, the person you're admitting it against has to

24

be the declarant of the statement.

25

Rodriguez is the declarant of this statement, so that leaves

That, in my

You cannot take that position
In order for

They've already said that
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1

Maxwell out for any 801(d)(2) admission by law, by definition,

2

under Rule 801(d)(2).

3

And then they make a weak argument that somehow this

4

is an adoptive admission and there's no evidence to support

5

that.

6

would have had to direct someone to do it, have knowledge of

7

them doing it, somehow said, Oh, yeah, that's right.

8

no evidence of that before the Court.

9

evidence is to the contrary.

In order to make this an adoptive admission, Ms. Maxwell

There's

And, in fact, the

Ms. Maxwell repeatedly testified

10

at her deposition that she didn't have anything to do with

11

anybody entering in phone numbers or addresses or anything else

12

as part of this book.

13

Rodriguez, according to the plaintiff in her pleadings.

14

803(17).

But, in any event, the declarant is

I laughed when I read this in the papers.

15

This exception is for telephone books.

16

together this book, your Honor.

17

something that is admitted under 803(17) is absurd and I'm not

18

going to spend anymore time on it.

19

Ma Bell didn't put

So the notion that this is

Then finally, they argue the residual hearsay

20

exception.

21

other admissibility test under the rules of evidence, you

22

probably have a real problem with circumstantial guarantees of

23

trustworthiness.

24

guarantees of trustworthiness.

25

It's worth pointing out that when you flunk every

Here, we have lots of problems with

First, it's Mr. Rodriguez is creating this book to get
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1

50 grand out of the lawyers.

2

and purpose.

3

times under oath saying he doesn't have this stuff, or

4

manufactured it after the fact.

5

and a perjurer at that.

6

and gets sentenced to 48 months in a federal penitentiary.

7

that's the seminal fount of credulity that they are offering

8

this person, the declarant, Mr. Rodriguez, for this document.

9

So we start with a suspect motive

This is Mr. Rodriguez, who has either lied two

But, in any event, he's a liar

He gets indicted not once, but twice,
So

I wonder about No. 2, what's the material fact that

10

this is being offered for.

11

lot of noise.

12

this giant hearsay document from an unknown source and an

13

unknown origin that has all of these names in it that they can

14

then point to and argue off of and argue the truth of the

15

matter asserted during the course of the trial.

16

believe, irresponsible to admit this kind of a document without

17

any foundation for what's the purpose of this thing in the

18

course of this trial.

19

they are offering it for, so I'm questioning the probative

20

nature of this.

21

given how it's been created.

22

I haven't heard it.

I've heard a

At the end of the day, what they really want is

Probative.

It is, I

Again, I don't know what

But this is not a residual hearsay document,

Finally and sort of the last gasp of someone who can't

23

get in a piece of hearsay evidence, is, Well, we are not

24

offering it for the truth of the matter asserted.

25

times have you heard that, your Honor, from people who are
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1

trying to get in evidence that they don't have an evidentiary

2

foundation for.

3

some truth of the matter asserted, otherwise it's not relevant

4

to any issue in this case.

5

document, the first five pages of which are handwritten and

6

contain things like "important witness," star, star, star, and

7

say, Well, we are not offering that for the truth of the matter

8

asserted.

9

heard any precise evidentiary hypothesis that would support the

Well, they are clearly trying to offer it for

You're going to put in a 97-page

Well, then what are you offering it for?

I haven't

10

notion that this should be admitted for anything.

11

were, the ability to create confusion with the jury and

12

prejudice in this case grossly outweighs any alleged nonhearsay

13

purpose.

14
15
16
17

And if it

Unless you have any other questions for me, your
Honor, that's all I have.
MS. McCAWLEY:

Your Honor, I just have some brief

points in reply, if you would entertain them.

18

THE COURT:

Sure.

19

MS. McCAWLEY:

20

You've obviously heard a lot about Mr. Rodriguez,

Thank you.

21

because the defendants want you to focus on that, because

22

that's a distraction.

23

and numbers in this book are not correct.

24

the exhibit during her deposition.

She identified it.

25

said, This is the stolen document.

She knows it because they

You haven't heard them say, The names
Maxwell looked at
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1

used it regularly at the house to call people.

2

sake, her veterinarian for her Yorkie is in there, okay; all of

3

her family members; every single house that they had that they

4

owned together.

5

41 and 91, where each of the houses are listed, you'll see

6

Epstein's numbers, all of his various cell phones, and you'll

7

see Maxwell's numbers and all of her various things, right.

8

there's no evidence that this is not what it purports to be, a

9

telephone directory.

10

For goodness

If you look at it, like, for example, on page

We have already said that with respect to the

11

beginning pages that are handwritten, we don't need to admit

12

those.

13

telephone directory that we're interested in here.

14

have guarantees of trustworthiness.

15

identifying.

16

So

I'm frankly happy to not have those in.

They are saying no witness.

It's the
And it does

It has Maxwell

Juan Allessi, who they

17

were entitled to cross-examine on this document during his

18

deposition, identified the document.

19

pages, by the way, your Honor, in the binder that I gave you.

20

I'd like to mark that as Plaintiff's Composite Exhibit 1.

21

includes the document -- it's the black book.

22

Maxwell's testimony, Juan Allessi's testimony, Alfredo

23

Rodriguez's testimony, your Honor, and all of the pages where

24

those were referenced.

25

in there.

We did put all of those

It

It includes

And we didn't clip them; they are all
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1

So, your Honor, if you look at that though, that's

2

what you're going to see; you're going to see Juan Allessi

3

saying specifically in his testimony, this was the book.

4

says, This book was kept at Jeffrey's desk, his desk at the

5

pool.

6

identified the phone directory and said, I worked there; I was

7

the butler; this was the book; and this is where it was in the

8

house.

9

my problem.

It was with Ms. Maxwell.

It was in his bedroom.

He

He

So if they didn't cross-examine him on that, that's not
This is the book; it's the phone directory; it was

10

identified by staff who worked there, who has no incentive to

11

say it's something else.

12

here with respect to that.

So, your Honor, that testimony is in

13

Now, also I want to point out that the affidavit of

14

Christina Pryor, that paragraph 13 is very important in that

15

affidavit because while they try to make a lot of fuss about

16

this trying to elude that this is not the book -- I'm sorry,

17

it's paragraph 11.

18

explained that he had taken the bound book from his employer's

19

residence while employed there in 2004 to 2005; and that the

20

book has been created by persons working for his former

21

employer.

22

In that affidavit she says, Rodriguez

This is the telephone directory book.

They are

23

identifying it right here.

He's trying to say something about

24

pagination and, Oh, it looks photocopied and things of that

25

nature.

Your Honor, what matters is that the evidence in the
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1

book, the names, the numbers, that information.

2

look at it and say, Oh, wait, that's not the book, because it

3

has -- at the very bottom there's a one, two, three, four, and

4

I don't recognize it.

5

And we should be entitled to put her on the stand, if that's

6

going to be their position, and get that information from her.

7

Maxwell didn't

That's not what she said, your Honor.

So, your Honor, what she did during her deposition was

8

identify it as the document that it is.

9

certainly comes in through her; it certainly comes in through

10

Juan Allessi and has been authenticated by them.

11
12
13
14
15
16
17

So we believe that it

THE COURT:

Clearly what she was shown was not the

book.
MS. McCAWLEY:

No, that's not correct, your Honor.

What she was shown is Exhibit 13.
THE COURT:

I'm saying, yes, but that's not the book;

it's a copy of the book.
MS. McCAWLEY:

Yes, your Honor.

You're correct.

18

have a copy is what we have.

19

anything that's bound; we have the copy that was produced in

20

discovery, that is correct.

21

You're correct.

We

We don't have

But, your Honor, I will tell you, she didn't say, Oh,

22

those aren't the names and numbers of my family members on

23

pages 41, or that isn't what was the directory that we utilized

24

at the home.

25

to know how you got it.

She said, That's the stolen document.
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1

So, your Honor, it's clear that --

2

THE COURT:

41

But going to the probative use of this, it

3

is, in your view, probative that there is a record of her phone

4

numbers in Epstein's house, is that the point?

5

MS. McCAWLEY:

That's one of the points, your Honor.

6

But more important is the section at page 91 which says

7

"Florida Massage."

8

underage, it has witnesses that we are going to put on the

9

stand who were underage at the time they are listed in that

It has my client's number listed, who was

10

book.

11

trafficking ring, a book that had phone numbers of a number of

12

people, but clearly had "Florida Massage," underage individuals

13

listed in that book.

14

So it shows that they kept, as part of their sex

So Maxwell has come forward in the international press

15

and said, You're a liar, Virginia Giuffre, because I didn't

16

sexually abuse you or sexually traffic you.

17

phone directory, that they kept at their home with the names

18

and numbers of underaged people in it, is highly probative in

19

this case.

First of all, it shows that Maxwell had knowledge

20

generally.

Even if you don't put it in for the truth of the

21

fact that that person's name and number is what's represented,

22

she had knowledge of the fact that there were these sections

23

within the book.

24

case.

25

she had knowledge that this information was there.

So that book, this

So, your Honor, it's highly probative in this

I believe it's a critical piece of evidence and it shows
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1

shows, as you said, the relationship that they were together,

2

that they had all the contact information for one another

3

within this document.

4

individuals, many of whom are witnesses here, who are listed in

5

that book.

6

is probative in this case.

7

It also shows all of the other

So it's a directory that, for a number of reasons,

So, your Honor, with respect to that, we've set forth

8

the testimony.

9

uninterested party because he was just simply the house staff,

10

and he identifies it, I read to you that portion at page 114.

11

There's also the portion where he says -- at 115 he says -- the

12

question is:

13

are Jeffrey Epstein's friends, Ghislaine Maxwell's friends or

14

both, and he answers both.

15

about the substance of the book.

16

what's in it; and he talks about the substance of the book.

17

And he was an employee at the home, your Honor.

18

And particularly Juan Allessi who, again, is an

Do you know whether the people within this book

So that's Juan Allessi talking
He identifies it; he knows

With respect to 801(b)(2), the legal argument there,

19

it is an adoptive admission.

20

fuss about the fact that the declarant -- okay.

21

THE COURT:

So while Jeff tried to make a
Sorry.

Nobody has testified that people listed on

22

that page, you say the critical page, were -- it's a copy that

23

has a listing.

24

the black book.

25

But nobody has testified that it is a copy of

MS. McCAWLEY:

Yes, your Honor.

SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300

43

Case 1:15-cv-07433-LAP Document 824 Filed 04/03/17 Page 43 of 47
H3GVGIUC

1

Juan Allessi, who we're talking about right now -- and

2

that's the testimony that we elicited from him.

3

Exhibit 13, the entire document --

4

THE COURT:

We showed him

He did not -- well, you think his

5

testimony says, I know that this is a copy of what was on page

6

whatever of the black book.

7

MS. McCAWLEY:

For example, we show him the book.

And

8

you'll see he says -- and we ask him what I just read:

Do you

9

know whether the people within this book -- so we're showing

10

him the exhibit.

Do you know whether the people within this

11

group are Jeffrey Epstein's friends, Ghislaine Maxwell's

12

friends, or both.

And he says both.

13

How do you know that, we said.

14

Because these people I know; they were his friends;

15

they called; they came by the house, etc.

16

And then we went through some of the names with him in

17

the book.

18

book.

19

So we did identify the book and the names in the

And, your Honor, at trial we are going to call

20

witnesses who are in the book and who will say, I was underage

21

at the time I was brought in.

22

there.

23

THE COURT:

24

MS. McCAWLEY:

25

My name and number are listed

That's a whole different thing.
If your concern is over identifying

whether the book is what it purports to be, there is witness
SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300

44

Case 1:15-cv-07433-LAP Document 824 Filed 04/03/17 Page 44 of 47
H3GVGIUC

1

testimony on that, both what I provided to you today and what

2

we'll be eliciting at trial.

3

So, your Honor, in conclusion, the book does have

4

guarantees of trustworthiness.

5

chain of custody, again, Maxwell did not say that is not the

6

book; she said that's the stolen document from the home.

7

identified it as being from Jeffrey's home.

8

read to you earlier, I won't read it again, but it's very

9

clear, your Honor.

10

This idea of a concern over a

She

That testimony I

So we believe that this document definitely has

11

guarantees of trustworthiness.

It is a directory.

I know that

12

Jeff made a comment about 803(17), but there are reasons why we

13

have rules of evidence and there are reasons why they cover

14

certain topics.

15

because they have inherentness when they are kept in the course

16

of employment, which that addresses.

And that one does cover telephone directories,

17

THE COURT:

Yes.

But clearly that doesn't work here.

18

Let me put it to you.

If you have a case that has a

19

document like this that is in, I'd be pleased to see it.

20

Offhand, just without looking at any authority, I would say a

21

telephone directory is a telephone directory.

22

Ma Bell, as your brother has indicated.

And this isn't

23

MS. McCAWLEY:

24

So just in closing, I would like to reiterate that if

25

I understand, your Honor.

for some reason the Court does not find that it meets one of
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1

the exceptions that we put forward or it is nonhearsay, we

2

should be able to use it at trial to be able to say that

3

Ms. Maxwell was aware of this document at the time she made her

4

defamatory statement; not for the truth of the document itself,

5

but that she was aware of the document itself at the time she

6

made the defamatory statement.

7

So, your Honor, there are a number of nonhearsay

8

reasons why the document should be able to be presented to the

9

jury.

10
11
12

THE COURT:

Well, but then you would have to have the

document admitted -MS. McCAWLEY:

Not for the truth.

13

discovery we do that often.

14

THE COURT:

15
16
17
18
19
20
21
22

Of course in civil

No, but you do want it for the truth;

because you're identifying people that -MS. McCAWLEY:

I understand.

Yes, I would like to

admit it for the truth under the exceptions I've given you.
My fallback position is if you're not going to entitle
me to admit it for the truth -THE COURT:

What I'm trying to get at is I don't see

how you can use it not for the truth.
MS. McCAWLEY:

Because I can use it not for the truth,

23

not that on page 41 lists Maxwell's family member.

I can use

24

it for the fact that Maxwell knew this document existed,

25

whether it's true or not.

Whether the numbers in it are
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1

correct, whether the names in it are correct, she knew that it

2

existed at the time she made the statements about --

3

THE COURT:

You already have that testimony.

You

4

already have her testimony that she was aware of a telephone

5

directory.

6
7

MS. McCAWLEY:

10

And we should be able to elicit

that at trial, your Honor.

8
9

Yes.

THE COURT:
that.

I don't think there's any question about

But I don't know how you're going to use the document

itself --

11

MS. McCAWLEY:

12

THE COURT:

13

MS. McCAWLEY:

To show --

-- without offering it for the truth.
Your Honor, in the same manner as you

14

just discussed, to show her -- for example, if you say that it

15

cannot come in for the truth, which I think it should,

16

obviously, for all the reasons I've set forth today.

17

not, I can use the document with her on the witness stand, hand

18

her Exhibit 13, have her identify it, and ask her those

19

questions.

20

whether she was aware of that document, its existence, at the

21

time she made the defamatory statement.

22

So not for the truth of the matter asserted, but

THE COURT:

Okay.

That you can do, no question about

23

that, because that's already been done.

24

to the document?

25

But if

MS. McCAWLEY:

But then what happens

I'm not sure I follow.
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1

THE COURT:

The document still hasn't gotten to the

2

jury; it hasn't been admitted.

3

directory.

4

MS. McCAWLEY:

She knows there's a phone

But my point is, your Honor, we should

5

be able to admit it into evidence, not for the truth, but to

6

show that there's a phone directory that she was aware of.

7

other words, not the --

8
9

THE COURT:
all right.

Okay.

That there was a phone directory -- well,

Enough is enough, I guess.

10

MS. McCAWLEY:

11

THE COURT:

12

Anything further from Ms. Maxwell?

13

MR. PAGLIUCA:

14

THE COURT:

15

MS. McCAWLEY:

16

In

Thank you, your Honor.

Okay.

No, your Honor.

Thank you, all.
Thank you.
*

*

*

17
18
19
20
21
22
23
24
25
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1

(Case called)

2

THE COURT:

2

There a couple of things that I would like

3

to raise at this point, and then we'll get to the affairs of

4

the day.

5

eggs without the ham, in other words, and you recognize that

6

because you said that you would provide a list of the exhibits

7

on February 21.

8

but you must.

9

exhibit list in shape.

I was reading the pretrial order, and it's ham and

If you did, I don't think you did is my guess,

Somewhere along the line we have got to get this

10

What's your thought with respect to that?

11

MS. MCCAWLEY:

Your Honor, I don't have the pretrial

12

order that we submitted in front of us.

13

did put in a date for the exchange of exhibits internally and

14

then submission to the court.

15

but I could be wrong about that.

16

front of me right now.

17

the joint pretrial statement that we submitted to your Honor.

18

THE COURT:

19

MS. MCCAWLEY:

My recollection is we

I believe it was in early April,
I'm sorry, I don't have it in

I know we did put in a date certain in

You did.

It said February 21.

I'm sorry.

That was the first -- no,

20

you're correct, your Honor.

21

submitted a revised joint pretrial stipulation a couple weeks

22

ago, I believe it was.

23
24
25

THE COURT:

That was our first order, and we

Oh, I missed that.

All right.

What does

that provide?
MS. MCCAWLEY:

It provides that we are going to be
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1

exchanging them to put forth the objections, and I think we

2

submitted it, I want to say, in early April.

3

date in front of me.

4

THE COURT:

3

I don't have the

I'm sorry.
That solves that problem.

5

joint interest agreement.

6

me that it is relevant.

7

give me some authority to exclude it.

8

Is that agreeable?

9

MR. PAGLIUCA:

I have the

It's been submitted.

It occurs to

If anybody thinks it is not relevant,

Well, your Honor -- this is Jeff

10

Pagliuca on behalf of Ms. Maxwell -- I am not understanding

11

precisely the court's question, but I think if the court is

12

talking about it being introduced into evidence in the trial or

13

for some other purpose?

14
15

THE COURT:

Well, obviously that is the purpose,

right?

16

MR. PAGLIUCA:

17

shouldn't be admitted at trial.

18

THE COURT:

I believe there is authority that they

All right.

You will recall that it was a

19

demand, a request for production, and I said submit it in

20

camera to see if it is relevant.

21

recently, parenthetically, two days ago, that is why I raised

22

it before.

23

It was just submitted just

It has been submitted.

I'm sure that the plaintiff believes that it's

24

relevant, obviously, or they wouldn't have asked for it in the

25

first place.

If you want to suppress it for some reason, but I
SOUTHERN DISTRICT REPORTERS, P.C.
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1

think I said a moment ago, it seems to me that it is relevant.

2

It should be produced unless you want to raise that issue.

3

I am told we have 45 motions on next week.

4

believe that?

5

Never mind.

6

not nuts.

7

45.

OK?

Would you

You people are nuts, but never mind.

I shouldn't have said that.

You're very diligent.

I withdraw.

You're

Maybe overly diligent.

Well, anyhow, whatever you are, I'm going to break

8

that up, I think.

Plan to stay for another day next week.

I

9

think also today, it probably makes sense, I will be taking the

10

discussion about the experts on submission.

11

like to be heard, I can do that, or if you think it would be

12

useful to be heard, let's do that tomorrow at noon.

13

we'll cope with today.

14

MR. PAGLIUCA:

15

THE COURT:

16

MR. PAGLIUCA:

17
18

But if you would

The others

Your Honor, you said tomorrow?

Yes, tomorrow.
We are not available tomorrow.

I have

matters pending in Colorado that I have to be back for.
THE COURT:

Don't give me this Colorado stuff.

19

going to be here for the better part of April and May, I

20

understand.

21

MR. PAGLIUCA:

22

THE COURT:

23

MR. PAGLIUCA:

24
25

You're

I'm happy to be here, your Honor.

Oh, I'm sure.
I have two children that live here.

It

is not a bad gig for me to come back.
THE COURT:

Understood.

I'll take them on submission.
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1

There is one thing I wanted to ask about the experts.

2

I want to be sure that I understand, what is the plaintiff's

3

damage claim?

I think I know, but tell me.

MS. MCCAWLEY:

4

Right.

So the damage claim, we're not

5

asserting special damages.

I know that was raised in the

6

context of these motions.

7

loss of standing in the community, it's the defamation, per se,

8

claim that we have made in our filings.

Our damage claim is the claim for

Within that, we have proposed two experts that talk

9
10

about the dissemination generally of the defamatory statement,

11

and those are experts that they have moved to exclude all of

12

our experts.

13

of them is Mr. Anderson, and he is the one who is basically

14

what you call an electronic reputation manager.

Those two also they have moved to exclude.

15

THE COURT:

16

MS. MCCAWLEY:

Yes.
The other one is Dr. Jansen.

17

Dr. Jansen is the one who does web analytics.

18

the Erin Andrews case.

19

Internet to show where the quoted statement -THE COURT:

20
21
22

One

He testified in

He follows the dissemination on the

Yes, but there is no claim for emotional

damage?
MS. MCCAWLEY:

Yes, that is within that claim.

So the

23

actual language of it, which is set forth in our Rule 26

24

disclosures, goes to the emotional, it's emotional distress,

25

loss of standing in the community, reputation.
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1
2

THE COURT:

Well, she is going to testify obviously.

Is there going to be an expert on the emotional damage?

3
4

MS. MCCAWLEY:

Yes, your Honor.

Dr. Kliman is our

expert.

5

THE COURT:

6

MS. MCCAWLEY:

7

THE COURT:

8

MS. MENNINGER:

9

6

That's what I thought.
Yes.

That's fine.

Thanks.

Your Honor, if I may respond to that,

please?

10

THE COURT:

Sure.

11

MS. MENNINGER:

Plaintiff has just said that they're

12

not asking for special damages, except the claim to clean up

13

her reputation on the Internet has been found by people like

14

Professor Sachs to be a special damage, and they did not plead

15

that special damage under Rule 90 and they did not disclose

16

that.

17
18
19
20

THE COURT:

I take it that that is covered in your

papers?
MS. MENNINGER:

THE COURT:

22

MS. MCCAWLEY:

23

THE COURT:

25

I just wanted to

clarify the statement on the record here regarding that.

21

24

It is, your Honor.

How do you all want to proceed?
Well, your Honor --

Here is a question.

We have a question

about a witness and that raises the protective order.
MS. MCCAWLEY:

Yes, your Honor.
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1

THE COURT:

My suggestion is that you be careful in

2

whatever you say and maintain the protective order.

3

understand what you're telling me, I'll say so.

4
5

7

MS. MCCAWLEY:

Sure, your Honor.

If I don't

I think you're

referring to the nonparty motions that are pending?

6

THE COURT:

Yes.

7

MS. MCCAWLEY:

As I see it, just so I'm clear, so

8

we're all on the same page, the expert motions that were their

9

motions and the two that were ours are going to be taken under

10

submission.

11

there's a defendant's motion in toto, there is plaintiff's

12

motion regarding the phrase testimony in another case, the

13

Dershowitz motion was resolved, he is going to be appearing

14

live, they explain that in their opposition, that one is moot,

15

and then the nonparty motion.

16

THE COURT:

17

Then if I'm correct, what remains would be --

Yes.

Why don't we do the nonparty

business first, because then that will save attorney time.

18

MS. MENNINGER:

Your Honor, the nonparty motions are

19

twofold.

20

protective order asking that there be no more discovery, and at

21

the same time, we had moved to compel her to provide discovery.

22

I am the movant in terms of the motion to compel, the

23

respondent in terms of the protective order, but I really think

24

the two issues are one.

25

On the one hand, plaintiff has filed a motion for a

As you may recall, because we were just here on this
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1

particular witness about a month and a half ago, your Honor,

2

this was a witness that was "late disclosed."

3

they had only recently learned about her.

4

they had learned about her several months before they told the

5

court they recently learned of her.

6

to cure the late disclosure, they offered to reopen discovery

7

to allow her to be deposed and also accept service of the

8

subpoena.

9

Plaintiff said

It turns out that

But in any event, in order

We are here today to talk about her refusal to answer

10

certain questions during her deposition that occurred on

11

February 17, and we are here to talk about her refusal to

12

provide certain documents pursuant to the subpoena, both of

13

which were, if you will, matters that were proposed by

14

plaintiff to cure the late disclosure so that they could

15

present her testimony at trial.

16

In the first place, we served this witness with -- I

17

don't know if we are supposed to use her name or not based on

18

the last time we were here, I'll just call her the witness --

19

we served the witness with a subpoena accepted by counsel for

20

plaintiff, and approximately 18 pages of documents were

21

produced and some photographs.

22

given to her by another person.

23

passport.

24

documents that were requested from her.

25

The photographs apparently were
Then a copy of her expired

That was, as you might imagine, not the only

Part of the problem here, your Honor, is that this
SOUTHERN DISTRICT REPORTERS, P.C.
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1

witness is not only a witness in the trial --

2

THE COURT:

3

MS. MENNINGER:

4

THE COURT:

5

I know.

I know what she is.

-- she also has --

I know.

Let me just say flat out, I am

not going to get involved in that other case.

6

MS. MENNINGER:

I totally understand, your Honor.

The

7

only issue that I was raising in this regard is that she has

8

the same lawyers in this case who are also plaintiff's lawyers.

9

So there are, I think, seven or so lawyers representing her.

10

She said she was unable to produce a privilege log for any of

11

her privileged materials that she asserted in her responses to

12

requests one, three, and five.

13
14

THE COURT:

That was only related with respect to

Dershowitz, right?

15

MS. MENNINGER:

That was at her deposition, your

16

Honor.

17

responding to subpoena requests.

18

there were four specific requests.

19

she did not produce a privilege log.

20

one, two, three and five.

21

whether she actually had any privileged materials, and then she

22

did not provide a privilege log.

23

That is not the only privilege she asserted in
In her subpoena requests,
She asserted privilege and
Those are items number

She raised privilege, she didn't say

You are correct, your Honor, with respect to the

24

assertion of privilege during the deposition.

She asserted

25

that her conversations with Mr. Dershowitz were privileged, but
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1

they occurred in front of a third party, in particular

2

Mr. Epstein, who she said was there for her "moral support" and

3

he was not part of her litigation team.

4

So, in our opinion, having a conversation with a

5

lawyer -- by the way, that lawyer denies he is her lawyer -- in

6

any event, she said she had a conversation with him in the

7

presence of a third party, and so there is no privilege, your

8

Honor.

9

no basis for asserting that privilege during the deposition,

10

and we would ask her to be deposed and answer the questions

11

related to that conversation.

12

That is just black-letter law on privilege.

There was

Your Honor, with respect back to the subpoena

13

responses one, two, three and five, she asserted a privilege

14

and she did not produce a privilege log.

15

law, you waive your privilege when you don't do a log.

16

said only that it would be burdensome and that witness

17

interviews are subject to work protection.

18

Honor, this relates to the question of which lawyers are

19

representing her at what time and when.

20

conversations that they have had with her are privileged work

21

product, but they have not produced a log regarding those work

22

product protection materials that they claim.

23

Again, black-letter
She

So, again, your

They claim that all

Regarding burdensomeness, your Honor, they made no

24

argument other than saying it was burdensome.

25

how many documents there were.

They didn't say

They only knew her two or three
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1
2

months.

I don't know how burdensome -THE COURT:

These are conversations with the

3

plaintiff's counsel in this case?

4

MS. MENNINGER:

5
6

That's right, your Honor.

That's what

I am trying to explain, your Honor.
Sitting at counsel table right now in front of you are

7

three lawyers from three separate firms.

8

lawyers represent both the witness and represent plaintiff.

9
10

11

THE COURT:

Each of these three

Well, Giuffre's lawyers do not represent

the witness here.

11

MS. MENNINGER:

12

THE COURT:

13

MS. MENNINGER:

Yes, they do, your Honor.

Oh, do they?
At her deposition, they were

14

instructing her to answer and instructing her not to answer,

15

participating in all of the conversations with her lawyers out

16

in the hallway when they would confer during the pendency of

17

questions.

18

THE COURT:

I mean, I don't think that makes them her

19

lawyer in this case, but I guess, yeah, isn't it pretty clear

20

that Giuffre -- well, I see your point.

21

MS. MENNINGER:

Your Honor, I think in order to

22

understand whether any of these materials are or are not

23

privileged, one needs to know who her lawyers are, for what

24

purpose, when and see a privilege log so that you can test it.

25

That wasn't produced at all.

No effort was made.
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1

Three more weeks have gone by.

12

Still none has been

2

produced.

She has four law firms and seven attorneys.

I don't

3

understand the burdensomeness argument, your Honor, not one

4

bit, and I think they have waived the privilege on it by not

5

producing a privilege log.

6

With respect to our request for her communications

7

with witnesses in this case, those were requests one, four,

8

five, and 14, and variance iterations.

9

said, 18 pages of e-mails that she got off of her Yahoo inbox,

She produced, as I

10

but she testified -- and I quoted in the papers -- that she

11

only searched her inbox.

12

e-mails which reveal other e-mails that were not produced that

13

were responsive.

14

of a part of an e-mail.

15

screenshot and another one would be disclosed.

16

obviously e-mails that are responsive to our requests that were

17

not produced.

She produced screenshots of the

So certain ones, they would take a screenshot
Another one would be hidden in the
So there are

18

THE COURT:

These are e-mails with --

19

MS. MENNINGER:

20

THE COURT:

21

MS. MENNINGER:

22

Another issue, your Honor, is that this witness claims

Witnesses in this case, your Honor.

In this case?
In this case, yes, your Honor.

23

that she came forward after communicating with a journalist.

24

She said she e-mailed that journalist several times.

25

testified to the e-mails with the journalist about the subject
SOUTHERN DISTRICT REPORTERS, P.C.
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1

matter of her testimony in this case and she has this e-mail

2

exchange still within her Yahoo account.

3

not produced either, your Honor.

4

13

Those e-mails were

There was another witness -- I mentioned it in the

5

paper, I'll be oblique in my references to it now -- to whom

6

she discussed the subject matter of her testimony in this case,

7

but only produced selected e-mails with that individual because

8

they have been marked confidential.

9

it is on page four of my motion, your Honor.

10

I won't say the name, but

My second request, request number two, related to her

11

fee agreements.

One fee agreement was produced for four of her

12

lawyers, but not the other fee agreement for the remaining

13

three that have entered their appearance on her case.

14

your Honor, I think the fee agreement is relevant.

15

There is two other lawyers she did not produce her agreements

16

with.

17

deposition.

18

attorney.

19

with the Boies, Schiller firm who has entered their appearance

20

on her behalf.

I'm sorry.

One is the lawyer who appeared with her at her
She produced no fee agreement with that particular

Then secondly, she did not produce her fee agreement

21

THE COURT:

22

MS. MENNINGER:

23

Again,

Have they?
They entered in another matter, your

Honor.

24

THE COURT:

Well, that's what I thought.

25

MS. MENNINGER:

Your Honor, requests six and seven

SOUTHERN DISTRICT REPORTERS, P.C.
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1

relate to some photographs.

2

They were represented to the court to have been photographs

3

that the witness took, but it turns out after her deposition

4

that they were not taken by her, they were given to her on a

5

disk.

6

some of the screenshots from that disk in my pleading.

7

also attached to my declaration reply, Exhibit J, the full

8

screenshot of the contents reveals that approximately

9

50 photographs were deleted before they were provided to us.

14

There were photographs produced.

We asked for an actual copy of the disk, and you can see
But

10

There are just jumps in the numbering.

11

photographs, the witness testified, were relevant to her

12

testimony in this case, so I would ask that the complete set of

13

photographs be produced and no reason for not producing them

14

has been provided by counsel for the witness, who is also

15

counsel for the plaintiff.

16

And these

Requests nine through 12, your Honor, there were some

17

passports and visa documents.

This woman made claims that she

18

came to this country for the purposes of education, and so we

19

asked for her visas where she was seeking the ability to study

20

in this country.

21

her passports that reflected her travel to and from the

22

country, because the dates of her travel are relevant to her

23

claims here and certainly to our 404(b) motion, your Honor.

24

She testified that she had two passports.

25

copy of one.

None of those were produced.

We asked for

She only produced a

We would ask that her other passport be produced,
SOUTHERN DISTRICT REPORTERS, P.C.
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1

her other expired passport be produced, and both of her current

2

passports.

3

THE COURT:

Why the current one?

4

MS. MENNINGER:

Your Honor, there were certain claims

5

made about when she had traveled to this country and whether

6

she had been here.

7

it without getting into the subject matter of some of her

8

testimony -- but she made allegations that she had and had not

9

traveled on certain dates up to and including today.

She made a claim -- I don't know how to say

10

THE COURT:

Oh, I see.

11

MS. MENNINGER:

12

Your Honor, request 15 and 16 of the subpoena, there

That is why it would be relevant.

13

were allegations made by this witness that she was provided

14

things of value.

15

whether or not that allegation is true.

16

such records would be produced based on privacy concerns.

17

your Honor has suggested, any privacy concerns can be

18

alleviated based on the protective order already entered in

19

this case.

20

by it.

21

We asked for records that would reflect
We were told that no
As

We are happy to abide by it and have been abiding

With respect to request 18, her driver's license, your

22

Honor, that provides some background information that can be

23

useful in investigation of an individual's criminal history and

24

the like.

25

protective order.

We, again, are happy to have that subject to the
Frankly, the response was that it would be

SOUTHERN DISTRICT REPORTERS, P.C.
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1
2

16

provided at her deposition, but it was not.
Request 19 and 20 related to her education records.

3

Her education records, your Honor, her claim that she was a

4

victim relates to claims related to education.

5

how else to see it, your Honor, if you know what I'm saying.

6

THE COURT:

7

MS. MENNINGER:

I don't know

I do.
One of the issues would be whether or

8

not that truly was -- whether that claim is true.

9

whether or not that claim is true depends upon her

Part of

10

qualifications and her other educational background.

11

testified about some of this, but she didn't produce any of her

12

records related to it.

13

She

One record in particular, her application for that

14

particular institution was not provided.

An essay was

15

provided, but not the application, which, by the way, she

16

testified she had on her computer.

17

Requests 21 and 22 relate to her contracts.

18

THE COURT:

19

MS. MENNINGER:

20

Your Honor, those are the subpoena issues.

21

THE COURT:

22

MS. MENNINGER:

23

THE COURT:

24

MS. MENNINGER:

25

Yes.
Request 30 is social media.

But how is it relevant here?
Which one?

The modeling.
Your Honor, she testified that while

she was here in this country about a decade ago, she was
SOUTHERN DISTRICT REPORTERS, P.C.
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1

performing modeling services.

2

was just here to further her education.

3

contracts from that time period -- and I am happy to limit it

4

to that time period, your Honor -- then it would not be

5

credible that she was only here for purposes of furthering her

6

education.

7

THE COURT:

8

MS. MENNINGER:

9

At the same time, she says she
So if she has

OK.
If I may turn to the deposition

question issues, your Honor.

Those also are outlined in our

10

papers.

11

made, we asked for their identifying information, including

12

their names and, if known, addresses, in particular, her

13

partner's phone number.

14

answer the phone number.

15

There are some witnesses, based on claims that she has

She was directed by her counsel not to
There was no privilege asserted.

We asked for her financial information in our opening

16

papers.

17

information.

18

your Honor, so I would deem it admitted by the other side.

19

have already discussed category three, the allegedly privileged

20

communications with Mr. Dershowitz.

21

We explained the relevance of that financial
There was no response to that relevance argument,
We

Finally, your Honor, on page 11 of our reply, there

22

were six categories of questions that we asked during the

23

deposition.

24

lawyer, who is plaintiff's lawyer, moved for a protective

25

order, they didn't move to cover any of these.

She was instructed not to answer.

And when her

Your Honor,
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1

again, I would argue that those have been deemed admitted.

2

relevance for each one of them is, again, asserted after the

3

categories on page 11 of our reply.

4
5

The

I think saying any more would get us in some water.
Thank you, your Honor.

6

THE COURT:

Yes.

7

MR. POTTINGER:

Good afternoon, your Honor.

Stan

8

Pottinger here for a nonparty witness.

9

name, I believe your Honor's redaction order of two weeks ago

10

probably covers this.

11

to stand corrected.

12

be press in the courtroom today.

13

If I slip and use her

If I'm wrong about that, I'll be happy

I do believe, I'm guessing, that there may

Your Honor, a moment of context.

What we are talking

14

about here is a nonparty witness, not a party, being attacked,

15

if you will, by a party, the defendant, who has produced less

16

information than this nonparty witness has produced to date.

17

This is true both for photographs, e-mails and relevant

18

documents.

19

Honor.

20

I mean, at some point, enough is enough, your

With regard to what has been produced in response to

21

the subpoena, the nonparty witness has produced documents in

22

response to --

23

THE COURT:

Let's get to the ones that are contested,

24

the communication with witnesses.

25

MR. POTTINGER:

All right.

Your Honor, with regard to

SOUTHERN DISTRICT REPORTERS, P.C.
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1

request number 12, she has testified that she does not have

2

credit cards or receipts.

3
4

THE COURT:

Well, look, if she doesn't have something,

then all we need is that statement.

5

MR. POTTINGER:

Fine.

That takes care of many of the

6

burdensome requests that have been made here.

7

burdensome and irrelevant.

8
9

being raised, passport, driver's license -THE COURT:

How about the communications with

witnesses?

12

MR. POTTINGER:

Are you speaking now of the matter

13

involving Dershowitz and --

14

THE COURT:

Well, I am looking at your opponent's

15

papers.

16

no forensic search, no search.

17
18

That was the request one, four, five and 14.

MR. POTTINGER:
searched her computer.

19

THE COURT:

20

MR. POTTINGER:

They say

Your Honor, she has testified that she
I'm not sure what kind --

Counsel just said -A forensic search meaning more than

21

her searching.

22

We are supposed to send an IT expert to Spain?

23

what this involves.

24

she has gone through --

25

They are

With regard to the four items in specific that are

10
11

19

She is a nonparty witness who resides in Spain.
I'm not sure

I mean, she has gone through her computer,

Your Honor, may I hand up, if I may, a bench book for
SOUTHERN DISTRICT REPORTERS, P.C.
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1

your consideration for a moment to get some idea what has been

2

produced here?

3
4

This will give you some idea.

THE COURT:

Wait just a second.

her e-mail accounts?

5

MR. POTTINGER:

6

THE COURT:

7

Has she identified

Yes.

She has stated that she has searched

those?

8

MR. POTTINGER:

9

THE COURT:

10

That's correct.

Has counsel searched those?

MR. POTTINGER:

I have not searched those.

I can't

11

speak for other possible counsel, but I believe that there have

12

been efforts to ascertain that her searches have been accurate.

13

Certainly she has told us what she has done.

14

under oath that she searched every single e-mail and that she

15

has produced every single e-mail there was and is responsive to

16

the subpoena.

17

THE COURT:

18

MR. POTTINGER:

She has testified

Does that include this reporter business?
No.

There may be some e-mails that

19

existed between her and the reporter before we met her or knew

20

her.

21

of a few months ago, have nothing to do with 10, 11 years ago

22

when the events of this trial are put to the test.

23

nothing to do with that.

24
25

Our view is that those reporter e-mails happened a matter

They have

I mean, should she produce every e-mail she's ever had
on this subject for the last 10 years?

I don't understand the
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1

level of that burden in light of the prevailing case law,

2

including your own, your Honor, doesn't seem to require a

3

nonparty witness to go through those burdensome and harassment

4

lengths.

5
6

THE COURT:

But those statements have nothing to do

with this case.

7

MR. POTTINGER:

Well, not in our view.

They have to

8

do with, as I understand them, they have to do with her desire

9

to be recognized as someone who was an important witness.

This

10

happened before we even heard of her.

11

Honor, this is someone who should have been produced by the

12

defendant as a Rule 26 witness and was never mentioned.

13

I have to remind your

Unless the defendant, Ghislaine Maxwell, is prepared

14

to say that she literally forgot about someone with whom she's

15

been photographed and exchanged information and was trafficked

16

by her, and she actually forgot about her, we don't understand

17

why this is coming up at this late date.

18

produced many, many months ago, but it was not.

19

Look, we heard about her.

This should have been

She came forward.

She

20

heard about the case.

She summoned her courage and came

21

forward.

22

November is not to go ahead and produce her in any respect

23

until we ourselves did the due diligence, which we might add

24

defendants have requested in very severe terms that they be

25

done, including Mr. Dershowitz himself, who is always saying

Our response in terms of having heard about this in
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1

what happens to lawyers when they don't do careful due

2

diligence.

3

Well, we did the careful due diligence.

We did ascertain that she was speaking with

4

credibility, and then we produced her very quickly.

5

happened, by the way, over the holiday season at the end of

6

December.

7

then went to Spain.

8

concluded that she was credible and we produced her.

9

This

So from November to December, we did our job.
We did the interviews with her.

We

We

Now we're up against things like a passport, a

10

passport now, a passport that she is using today as opposed to

11

10 years ago.

12

They have that.

13

produced her passport that she uses today.

14

relevance of that?

15

We produced her passport from 10 years ago.
They have that in completion.

We haven't

What's the

We have not produced her driver's license today.

She

16

is fearful of what that may lead to.

17

financial statements only because she says she doesn't have

18

them, not because we have them and we are sitting on them.

19

Modeling contracts?

We have not produced

She doesn't have them.

She

20

herself has said, I was not a top flight model, for a number of

21

reasons that she candidly explains.

22

She testified to that in 10 hours, your Honor; 10 hours of

23

sitting in a deposition.

24

and sat for 10 hours, testified truthfully to each of these

25

questions, and yet we're now facing questions we want more

She doesn't have those.

She came to this country from Spain
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1

deposition, we want more documents, we want things like

2

paycheck records.

3

She testified she doesn't have them.

We want her boyfriend's cell phone number.

4

they want her boyfriend's cell phone number?

5

nervous about that.

6

current address information.

7

So is her family.

Why do

She is very

They want her parents'

We covered the Dershowitz business.

They want her

8

partner's occupation.

9

in four weeks ago, six weeks ago, when she was here in New York

10

to testify.

11

stay in?

12

They want to know what hotel she stayed

They want to know what hotel.

They want to know her stepmother's telephone number,

13

e-mail address, her physical address.

14

family extremely nervous.

15

What hotel did you

That makes her and her

They want to know when she provided her photographs to

16

her lawyers.

17

these are the subjects that they want to go into and have her,

18

at her expense and the difficulty involved, fly from Spain back

19

to New York to answer those questions.

20

point -- look, I grant you, we are now representing her.

21

didn't represent her, where would she be?

22

they want to go to Spain with letters interrogatory, fine.

23

are not trying to do that.

24
25

I think it is a privileged matter, but, I mean,

I mean, at what
If we

She is in Spain.

If
We

We acknowledge we represent her, and we are trying to
be as cooperative and fulsome and productive as we can be.
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1

some point, enough is enough.

2

worried about this witness.

3

their shoes as well.

I understand why they are

It makes sense.

I would be in

At some point, we have got to draw lines here.

4

This

5

is someone who has come forward at great both personal and

6

other expense.

7

doing this, at some point, why are these additional points

8

raised other than to harass her?

I mean, 10 hours, 10 hours of sitting here

9

Your Honor, I might add one other thing.

10

things that they have been honest about, we appreciate the

11

honesty of defense counsel in saying that they do want to use

12

this proceeding in order to find out information in another

13

lawsuit.

14

Mademoiselle case as a reference point on that particular

15

point.

That's a problem for us.

16

THE COURT:

17

MS. MENNINGER:

One of the

We cite your Honor's

Thank you.
Your Honor, I would like to ask

18

counsel where any representation has been made by myself or my

19

co-counsel that we intend to use any of this in another matter.

20

That is not true.

21

Also not true, this witness did not sit for 10 hours

22

of deposition.

It was just repeated three times.

23

six and a half hours of a deposition.

24

breaks, that it took up 10 hours.

25

ate at the table.

She sat for

Her lawyers took so many

I didn't leave the room.

They took three and a half hours and then
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25

brought a salad back and ate it during the deposition.

2

Another misrepresentation on the record just now made

3

by Mr. Pottinger, they want to stand here in open court and

4

say, We don't want to use her name.

5

are not true, like this woman was photographed with my client.

6

Not true.

7

book.

8

won't.

Then they say things that

Look through the documents you were just handed in a

Find a photograph of the two of them together.
It doesn't exist.

9

He just stated to you on the record in open court that

10

this witness communicated with my client.

11

book.

12

client.

13

You

Look through that

There is not a single communication between her and my
Not true.

Stated in open court.

Your Honor, I'm sorry, but I am offended when

14

misrepresentations are made to the court, especially when

15

they're done under the guise of I want some protection, I am

16

just going to say things and you can't respond to them.

17

Your Honor, related to this discussion about the

18

reporter, the witness testified that she tried to sell her

19

story about my client to a New York Post reporter.

20

that after she read the New York Post reporter's claim that

21

Mr. Epstein often settles lawsuits out of court.

22

testified that she read that statement and decided to approach

23

the reporter to try to sell her story.

24

couple weeks before she called plaintiff's counsel.

25

New York Post reporter refused, apparently, to publish her

She did

She has

She did that just a
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1

story, and the fact that she refused to publish her story was

2

what then led her to just voluntarily, after 10 years, give a

3

call to plaintiff's counsel over here and see if she could get

4

joined up in this lawsuit.

5

testified directly --

6

THE COURT:

7

MS. MENNINGER:

So to say that the e-mails that she

But that is not relevant to this case.
Absolutely, your Honor.

The reason

8

why she decided to come forward as a witness in this case is

9

highly relevant.

If she came forward because she has a money

10

motive to be a witness in this case, that is motive and that is

11

cross-examination material, your Honor.

12

e-mails with the reporter existed within two weeks of when she

13

had a signed fee agreement with these lawyers, so it's not like

14

we're talking about e-mails from 10 years ago.

15

about e-mails from two weeks before she signed a fee agreement

16

with these lawyers.

17

She testified the

We are talking

So you can't say someone trying to sell their story,

18

getting shut down, giving a call to plaintiff's counsel when

19

you've read that Mr. Epstein settles lawsuits is somehow

20

irrelevant to her testimony as a biased financially motivated

21

witness in this case.

22

Then I asked her, where are those e-mails with the

23

reporter?

Well, they're in my Yahoo on my computer sitting

24

right there.

25

that asked for you to produce any e-mails where you're

Did you produce them?

No.

Was there a request
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1

discussing my client?

2

didn't produce them.

3

27

Yes, I do have that request, I just

There's been no basis presented to your Honor for why

4

she can't produce an e-mail she just testified is sitting in

5

her Yahoo inbox with a reporter she tried to peddle her story

6

to, her story she plans to tell here on the stand here in this

7

case.

8
9

MR. POTTINGER:

THE COURT:

11

MS. MENNINGER:

12

THE COURT:

13

MR. POTTINGER:

14

THE COURT:

16

I'm sorry, I beg your

pardon.

10

15

Your Honor.

Anything else?
No, your Honor.

OK.
May I?

Let's produce the statement of the

journalist.
Let me ask the relevance of the stepmother and the

17

boyfriend's occupation.

18

MS. MENNINGER:

Yes, your Honor.

She has made claims

19

that my client called her parents back in 2007, called them on

20

the phone and had a conversation with them about her and about

21

my client.

22

witnesses to what she claims was her sex trafficking.

23

So she has described these people as percipient

She said she had those conversations with my client,

24

she said my client had those conversations with her mother, her

25

father and/or her stepmother back in 2007.

So I asked, OK.

SOUTHERN DISTRICT REPORTERS, P.C.
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1

What is their phone number?

2

them a call to ask whether or not they really had a

3

conversation with my client or not?

4

Where do they live?

Can I give

She testified at first that she doesn't have a

5

relationship with those parents anymore.

She doesn't speak to

6

them anymore.

7

generated about her stepparents is coming from when she hasn't

8

spoken to them in years.

9

in South Africa, where these stepparents were, you know, I

So I'm not sure where the fear that is being

But simply asking where someone lives

10

can't exactly go down the street and try to find them in the

11

phone book.

12

address so I can give them a call and see if they had a

13

conversation with my client.

14

I just asked for their phone number and their

With regard to her partner's cell phone, your Honor,

15

what she testified is that she had originally contacted this

16

reporter using her own cell phone, and she claims that after

17

she contacted the reporter in October using her cell phone,

18

that she got followed around Spain by some unknown people.

19

saw them a few times.

20

and she saw the same people.

21

her, so she got rid of her cell phone and started using her

22

partner's cell phone to have conversations with all of these

23

attorneys, your Honor.

24
25

She

She would go out on her normal route,
She thought they were following

Specifically, Mr. Cassell.

She said she spoke on that cell phone to Ms. McCawley
for over 11 hours.

She said she spoke to Mr. Pottinger on that
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(212) 805-0300

Case 1:15-cv-07433-LAP Document 831 Filed 04/05/17 Page 29 of 59
H3NSGIUC

29

1

cell phone number.

She said she spoke to Mr. Edwards on that

2

cell phone number.

Mr. Edwards and Mr. Pottinger flew to Spain

3

to have a meeting with her and showed her some unknown

4

documents while they were there with her.

5

her partner's cell phone number directly relates to whether or

6

not these attorneys have helped her, in my opinion, concoct a

7

story to come and testify in this trial about my client.

8

MR. POTTINGER:

9

THE COURT:

10

So the relevance of

Your Honor, may I have one moment?

Sure.

MR. POTTINGER:

Since we're talking about statements

11

made before your Honor that may not be supported by the record,

12

our client, I should say our client, a non-witness party, has

13

never said that she was attempting to sell her story to the

14

New York Post or anyone else.

15

that suggests that she was trying to sell an article.

16

been stated more than once in this courtroom in the last

17

10 minutes.

18

There is nothing in the record
That has

That is inaccurate.

With regard to the matter of her general knowledge of

19

both the defendant and the people who were trafficked on the

20

island, the photographs that are in front of you, your Honor,

21

I defy anyone who looks at them to contend that they are not

22

related to each other and that they are not at the same time

23

and place and the same people, including the defendant and

24

including this particular witness.

25

Look, we have never gotten a single photograph, not
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1

one, from someone who had cameras, who was said to have been

2

photographing people frequently.

3

point was "snap happy," someone who actually makes photographs,

4

and not one has been produced.

5

some photographs because a party who took those photographs

6

turned them over to this witness.

7

Now, they simply show what they show.

8

glance at them will show there was not even a very close

9

relationship between and knowledge between the defendants and

10

the witness in this case, but also other parties who were part

11

of this.

12

It is all there.
THE COURT:

I think one phrase at one

Yet, we have now finally found

This witness produced them.
I think even a cursory

It is all in the bench book.

Let's do this.

The journalist statement,

13

those communications will be produced.

14

stepparents will be given, if she has them and can get them.

15

Nothing about the cell phone.

16

The contacts for the

I think what we should do is for those productions to

17

be made, and then I'll rule at the moment to deny the request

18

for a renewed deposition.

19

produced, you want to renew that request, that's fine.

If, after those materials are
Thanks.

20

MR. POTTINGER:

Thank you, your Honor.

21

MS. MENNINGER:

Your Honor, I just have to make one

22

point of clarification, since I know your oral order will be

23

binding.

24

parents and then stepfather.

25

THE COURT:

It was just not her stepparents, it was her actual

OK.
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1

MS. MENNINGER:

2

THE COURT:

3

MS. MENNINGER:

4

THE COURT:

5

MS. MENNINGER:

6

other category, the photographs.

7

omitted, and I put the screenshots in there.

8
9

THE COURT:

OK.

My mistake.
Thank you.

What's next?
I'm sorry, your Honor.

There was one

Some photographs were

The admissibility of those photographs is

certainly in question.

10

MS. MENNINGER:

11

THE COURT:

There's no question about that.
Absolutely.

That's a whole other issue.

12

they're nice pictures, but will they get in?

13

Where did they come from?

14

MS. MENNINGER:

15

THE COURT:

I mean,

I don't know.

I don't know.

Chain of custody, right?

Are they hers, etc., etc.

I think that is

16

something that would come up if they are sought to be

17

introduced.

18
19

31

MS. MENNINGER:

Your Honor, the question is whether

she took out photographs from a disk she was given.

20

THE COURT:

Yes, I assume that she has.

21

MS. MENNINGER:

But if we asked for all of the

22

photographs related to this experience, and she just willingly

23

chose to extract some photographs and not produce them to us,

24

that is my point, your Honor.

25

MR. POTTINGER:

Your Honor.
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1

THE COURT:

32

I'm assuming that she complied with the

2

request, that is, all photographs relating to the events with

3

which she was familiar.

4

MS. MENNINGER:

I would have assumed that as well,

5

your Honor, but the numbers of the photographs just omit 10 or

6

so there.

7

THE COURT:

8

MS. MENNINGER:

9

I get that, your Honor.

10

MR. POTTINGER:

Correct.

11

MS. MENNINGER:

If she got them and chose not to

12

produce them, that should be --

13

THE COURT:

Presumably this is not her disk.
I understand if she didn't get them.

Whoever produced, whoever did the disk is

14

the one who has those pictures.

15

MR. POTTINGER:

Excuse me.

May I?

I don't want to

16

cut my counsel short, but let me just say that the disk is

17

fully responsive, your Honor, to the subpoena and the request.

18

Any photographs on the disk that were not produced had nothing,

19

have nothing to do, as my co-counsel just said, with the events

20

of this case.

21

THE COURT:

Well, I'm assuming that she complied.

22

Now, ultimately that disk is going to have to be produced in

23

order to get the document in, I presume.

24
25

MS. MENNINGER:

Well, if counsel is saying she got a

disk, and photographs 1 through 50 were taken on the island and
SOUTHERN DISTRICT REPORTERS, P.C.
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1

we asked for all photographs taken on the island, and then

2

somehow photographs 51, two and three were not taken on the

3

island and photographs 54 through 90 were taken on the island,

4

there are obviously four photographs either the taker took off

5

the disk or they left the island.

6

We will find out, I guess.

7

THE COURT:

8

MR. POTTINGER:

9

THE COURT:

I don't know which it is.

Thank you, all.
Thank you, your Honor.

What's next?

10

MS. MCCAWLEY:

11

discussed in response of here.

12

motion in toto to exclude certain witness testimony, and a

13

variety of our issues, they relate to the designations we are

14

going to be dealing with on April 5, your Honor.

15

Your Honor, we have one that we
The defendants had filed a

Counsel for the defendants, his motion asked if we

16

could just do that on that day when we're already dealing with

17

those witnesses' designations, which I have no objection to.

18

It seems to make sense to not have you do it twice, basically.

19

MR. PAGLIUCA:

They are somewhat intertwined, your

20

Honor.

This would make sense, pointed out in the plaintiff's

21

papers, we should deal with these issues at the same time.

22

I agree, we would be revisiting the issue again.

23

THE COURT:

24

MR. PAGLIUCA:

25

5th.

OK.
I think we can defer that until the

And then on my list then, your Honor, I think I have
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1

34

three things that remain, I think.

2

One relates to the Dershowitz deposition exhibits,

3

which Ms. McCawley already pointed out, I believe, as moot.

4

Mr. Dershowitz is going to testify in person.

5

happens to Mr. Dershowitz, we don't need to address this issue

6

now.

7

issue at this point.

8
9

We intend to present his testimony live.

Then I have two remaining.

Unless something

That's a moot

I think one relates to the

deposition excerpts of the plaintiff in this case, which has

10

been briefed.

11

founded, that these are party admissions.

12

rules provide that we can use these admissions as substantive

13

testimony at trial.

14

her as their witness, that we can cross-examine her with her

15

prior statements under the rules and/or introduce these as

16

admissions.

17

because I believe this is clearly covered under rule 801(d)(2).

18

That would be the prior deposition testimony of the plaintiff

19

in another matter.

20
21
22

It's simply our position, which I think is well
Under 801(d)(2), the

I would expect, assuming that they call

I am not frankly sure what the objection is,

MS. MCCAWLEY:

Your Honor, can I address that issue

since he raised it?
So what this is, is our client was deposed as a

23

nonparty in another action in Florida, and they are seeking to

24

not only -- she obviously is going to be called here live at

25

trial, which is, of course, the preferred method for obtaining
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1

testimony at a trial.

2

simultaneously publish excerpts of her deposition that was

3

taken in that matter.

4

35

They wanted to also, as I understand it,

The case law on that, your Honor, is pretty clear.

5

In the United States v. International Business case, which we

6

cited in our papers, which says that you shouldn't mix and

7

match those.

8

If you have got a live witness with live testimony, you should

9

ask those questions on the stand.

That is out of the Southern District of New York.

Of course, if she says

10

something other than what she said previously, you can impeach

11

her with that.

12

THE COURT:

Sure.

13

MS. MCCAWLEY:

But to have them playing her video

14

deposition from that case, as well as putting her live on the

15

stand, I think, under that case law, is inappropriate.

16

they can use it for impeachment if they need to.

17

Again,

Also, the Judge Learned Hand Napier case said the same

18

thing, live testimony is the preferred method, and while

19

depositions can be used for those other purposes, it is not

20

appropriate to have her both live and then showing deposition

21

testimony at the same time.

22

That is our objection, your Honor, that we believe

23

that we are producing her live, and unless she contradicts

24

something she has said previously in a deposition, that should

25

also be designated and then played for the jury.
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1

MR. PAGLIUCA:

2

THE COURT:

3

MR. PAGLIUCA:

4

law is abundantly clear on this.

5

party related to the subject matter at issue here.

They are

6

not hearsay and they are admissible as admissions.

They are

7

not impeachment necessarily, although they could be, but we

8

need to talk about what the rules say about these kinds of

9

things.

10

May I respond, your Honor?

Yes.
These are 801(d)(2) admissions.

The

These are statements by a

Rule 801(d)(2) allows for the admission by a party

11

to be used against that party.

12

document, that can be a statement to another person, that can

13

be deposition testimony under oath in 32 different matters.

14

I testify to something in one proceeding, it can be admitted

15

against me, assuming that it is relevant, as an 801(d)(2)

16

admission.

17

is admitted as substantive testimony.

18

That can be a handwritten

That is black-letter law, period, end of story.

If

It

Now, what do I expect to happen during the course of

19

this case?

20

all of this will be used while she is on the witness stand in

21

some fashion, largely for impeachment purposes, but I don't

22

believe that the court can enter a blanket rule that an

23

801(d)(2) admission can't be used in a proceeding.

24

that is contrary to the law, your Honor.

25

I expect that she will testify and I expect that

I think

I think if we are going to talk about this, it is
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1

likely going to have to come up in the context of the

2

examination so that there is a proffer of here is what I want

3

to introduce, and then they can say why it is relevant or not

4

relevant and whether we meet evidentiary foundation for that

5

question.

6

admission by somebody can't be used in a proceeding just

7

doesn't make any sense to me.

8
9

To take this on a blanket basis and say an 801(d)(2)

MS. MCCAWLEY:

Your Honor, I understand the issue

that's been raised, and I would just direct your attention to

10

the International Business case that I cited in my papers

11

because it addresses this issue.

I am not saying, again, that

12

it can't be used for impeachment.

If she says something other

13

than that in her live testimony, certainly it can be.

14

they have proposed is that they designated that testimony to be

15

played for the jury full stop.

We are saying, no, you're

16

getting her as a live witness.

If she says something

17

otherwise, at that point, you can present it.

18

In fact, in this case, the same issue came up.

19

court said you have to ask those questions.

20

those questions of the live witness.

21

them and playing them at the same time.

22
23

But what

THE COURT:

The

You should ask

You shouldn't be asking

What we will do about this is nothing.

We will wait and see.

24

MS. MCCAWLEY:

25

THE COURT:

Sure.

We'll wait and see whether it comes up and
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1

it's dealt with directly or whether, on the plaintiff's case,

2

and if it is not in some fashion or other and the defense case

3

wants to put it in, we'll struggle with it then.

4

MS. MCCAWLEY:

For purposes of streamlining this, your

5

Honor, so they have designated and we have objected to the

6

designations of this testimony from the other case.

7

number of, as you know, witnesses that will be testifying by

8

designation.

9

We have a

Can we not have to argue the objections on these

10

designations if we are tabling it for trial?

11

let them put her on live, if we say we want to show the video,

12

deal with that issue at that time?

13

THE COURT:

In other words,

I think if you have any live witness, I

14

would think if you have any live witness and they've got a

15

prior deposition, that can be used in connection with their

16

testimony.

17

No question about that.

MS. MCCAWLEY:

I guess the question I'm raising, I'm

18

sorry, is that we are going to have to go through the folks

19

that have been designated, and your Honor on the 5th of April,

20

that is set to look at those objections for the tapes that are

21

going to be shown.

22

With respect to that, I'm saying, can we table her,

23

like take her off the list for this one?

24

through all the objections on that designation as well?

25

THE COURT:

Do we have to run

Well, you're saying that --
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1

MS. MCCAWLEY:

2

THE COURT:

3

On April 5 --

-- what I've heard so far is that there is

admissions that they seek to introduce.

4

39

MS. MCCAWLEY:

Right.

That's all I've heard.

Yes, your Honor.

They have

5

designated certain witnesses they have videotaped testimony

6

from.

One of them is my client, who is going to be appearing

7

live.

That is testimony from another case.

8

that that is supposed to be heard on April 6 along with all the

9

other designations, and your Honor is saying that you are going

10
11
12
13

What I'm saying is

to take that at trial.
THE COURT:

Well, there's nothing other than the

so-called admissions that they want to introduce, right?
MR. PAGLIUCA:

That's correct, your Honor, as it

14

relates to this particular issue.

15

801(d)(2) statements by the plaintiff under oath in the

16

Dershowitz matter.

17
18

THE COURT:

I mean, these are all

That's what they are.
Yes.

Well, I don't understand what the

question --

19

MS. MCCAWLEY:

I'm sorry.

Maybe I'm not being clear.

20

My understanding is we have raised objections to

21

certain of that testimony coming in.

So with respect to those

22

objections, for example, if they ask her a hearsay question on

23

the stand and they asked her a hearsay question in the

24

deposition and they designated that, the objections to that

25

information coming in, would that be heard on the 6th?
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1
2

THE COURT:

40

I would assume that we'll deal with that

at the time of trial.

3

MS. MCCAWLEY:

Thank you, your Honor.

4

MR. PAGLIUCA:

Then I think on my list, your Honor,

5

the only thing I have left -- I can't recall whether it is for

6

today or another day, I don't remember what day we put it over

7

to -- relates to the Edwards subpoena, questions 19 and 20.

8

I'm prepared to argue that again today if we are arguing it

9

today, or if it is some other time, that's fine.

10

THE COURT:

That's fine.

11

MR. CASSELL:

Paul Cassell for Brad Edwards, your

12

Honor.

I appreciate accommodation of counsel.

13

one week so I could be here today to argue it.

14

We delayed this

Your Honor recalls that, about a year ago, the defense

15

attorneys in this case served a subpoena on me, one of the

16

attorneys for Ms. Guiffre, and an attorney subpoena on Brad

17

Edwards.

18

Most of the subpoena against me was squashed.

19

We have narrowed that down through your rulings.

What is left now for argument today, as I understand

20

it, is request number 19 and 20 that have been directed to

21

Mr. Edwards, an attorney for Ms. Guiffre.

22

background up there, which I know your Honor --

23

THE COURT:

I set that

I take it these are, well, the defense

24

have said that it is form letters, whatever they are.

25

are communications that Edwards made and responses that he
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1
2

received in connection with the matters of this case.
MR. CASSELL:

The subpoena is, let's see, any letter

3

or communication from you, Mr. Edwards, to any witness -- and

4

then here is one of the catches -- prospective witness in

5

Guiffre v. Maxwell, this case.

6
7
8
9
10

THE COURT:

By definition --

I take it it's your position that all of

these are work product?
MR. CASSELL:

That's correct, your Honor, and

obviously so.
THE COURT:

The only issue really is whether or not

11

you've got to produce a log, and if you produced a log, you

12

would have dates and identification of people which you would

13

say would violate the work product.

14

MR. CASSELL:

That's part of our argument.

15

captured it exactly right.

16

points, if I could just take a couple of minutes.

17

You have

But there are some additional

Remember the witness that Mr. Pottinger was just

18

referring to?

So one of the things this wouldn't cover is

19

Mr. Edwards sending a communication to that witness.

20

our points is that the defense should have disclosed that

21

witness long ago.

22

THE COURT:

23

MR. CASSELL:

24

fundamental fairness.

25

THE COURT:

Well, so what.

One of

I mean, fine.

"So what," your Honor, is a matter of

Fundamental fairness in this case?
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1

MR. CASSELL:

2

THE COURT:

3

42

Yes, your Honor.

Well, all right, but it's got to be better

than that, as far as I'm concerned.

4

MR. CASSELL:

5

THE COURT:

All right.

I mean, look, I can't sit here and

6

evaluate the production of one party as opposed to another and

7

then say it's unfair.

8

MR. CASSELL:

9

THE COURT:

10
11

The point I'm making --

I am not going to.

MR. CASSELL:

The point I am making is, I think when

you rule on issues of burden, you should --

12

THE COURT:

13

He's a lawyer.

14

got burdens.

15

doesn't impress me.

16
17

No, I can't do that.

I don't care about burden either, frankly.

He's in the case.

Burden schmerden.

Talk about burden, 45 motions?

We've all

Well, so that

But what else do you want to tell me besides the work
product?

18

MR. CASSELL:

I think before we get to the work

19

product, the reason we haven't produced a log at this point,

20

there is this phrase witness or potential witness.

21

difficult to identify what they mean by potential witness.

22

Mr. Edwards, for example, can't go into his e-mails

23

and type in the words "potential witness."

24

any --

25

It is

THE COURT:

He's a lawyer.

There hasn't been

He knows what a potential
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1

witness is.

2

MR. CASSELL:

Potential, you know, with the parties

3

who we are litigating against, your Honor, for example, I

4

believe I am a potential witness.

5

Mr. Edwards pro bono for eight years in Florida.

6

they want, as part of the reason they are doing this, in our

7

view, is to burden Mr. Edwards with producing a privilege log

8

of eight years of communications with me as a potential

9

witness.

I have been working with
I am assuming

They have also identified Mr. Edwards as a potential

10
11

witness.

12

privileged log would embrace.

13

privilege, you're exactly right, we would then be simply

14

logging communications where we are trying to piece together

15

the criminal organization, which witnesses are we contacting,

16

what time are we doing it, what leads are being exposed.

17

are classic work product issues, so there would be no reason.

18

It is difficult for us to understand what the
But if we get to the issue of

Those

One of the things, your Honor, burden schmerden, there

19

is no reason for someone to do something if there is not going

20

to be anything that results at the end of the production.

21

the end of the production here, these materials are all going

22

to be work product protected.

23

that effect.

24

Stokes case from the District of --

25

At

We cited a number of cases to

The Gerber case from the District of Maine, the

THE COURT:

The District of Maine?

Where is Maine?
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1

MR. CASSELL:

2

District of New York.

3

THE COURT:

It's a little bit north of the Eastern

It's north of here.

There was one

4

Southern District case.

Now, you're telling me that discovery

5

is more active up in Maine than it is here?

6

No, I understand.

7

MR. CASSELL:

8

THE COURT:

9

MR. PAGLIUCA:

I don't think so.

Fine.

That was the most on-point case.

Let's hear from the other side.
Your Honor, let me be clear, there is

10

no surprise to these lawyers what we're looking for, because

11

they have seen this letter.

12

doesn't exist.

I would challenge them to say it

13

What Mr. Edwards does, and I know this, is that

14

he sends these letters to prospective witnesses that are

15

solicitation letters and they are begging letters.

16

me because this is such a worthy cause kind of letters.

17

letters do not include any mental thought process or any

18

secret.

19

THE COURT:

Well, maybe yes, maybe no.

Please help
These

But, look,

20

practically speaking, every lawyer wants to get any scrap of

21

information or support that they can, obviously, and that's all

22

part of the process.

23

an effort to find people who know something about the case or

24

might have some effect on the case.

25

It seems to me that however it's put is

MR. PAGLIUCA:

Here is the twist on that, your Honor.
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45

These letters include assertions --

2

THE COURT:

Sure, of course.

3

MR. PAGLIUCA:

-- that are being used to draw people

4

out.

It ends up becoming cross-examination material about why

5

someone is saying what they are saying and what their motive

6

is, what their bias is, why are they being involved.

7

the first point to this that this is not simply, I heard you

8

might have something to say, please give me a call, a letter

9

that we're talking about here.

That is

This is something much more

10

than that, and they know what I'm talking about, and I'm sure

11

they've seen these letters.

12

So that is why, number one, I don't view this really

13

as a work product issue, because there is nothing private about

14

this.

15

would say, Gee, my opponent is going to get a tactical

16

advantage if this gets revealed.

There is nothing that would be something that a lawyer

That's the real problem here.

17

In my view, your Honor, by doing what they've done,

18

they have waived any work product protection that may exist.

19

But before I get there, this is why the log is important, your

20

Honor.

21
22
23

I mean, I'm arguing -THE COURT:

If you get the log, you get the product,

because the only point of this is the people in the date.
MR. PAGLIUCA:

What I would suggest, your Honor, is

24

that these letters get submitted in camera for your review.

25

There aren't going to be thousands of them, there aren't
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1

hundreds of them.

2

not these things should be produced.

3
4
5

You can make that decision about whether or

THE COURT:

You mean whether or not they are work

product?
MR. PAGLIUCA:

Exactly.

6

and you make that decision.

7

THE COURT:

8

MR. PAGLIUCA:

9

THE COURT:

10

Give them to you in camera

Thanks very much.

Thank you very much.

I'm sorry.

What a nice suggestion.

MR. PAGLIUCA:

The other thing I would say, your

11

Honor, in terms of the scope of this, I am happy to limit this

12

to their Rule 26(a) disclosures in this case and the pretrial,

13

joint pretrial submission that we made.

14

about a universe of, you know, less than 100 people, I think.

15
16
17

THE COURT:

Now we are talking

You mean the people who have been

identified?
MR. PAGLIUCA:

Yes, in either the 26(a) disclosures or

18

the pretrial order.

19

to testify or not in this trial, and so we want to narrow the

20

scope of this.

21

taking away a lot of burden off of the shoulders of all the

22

lawyers over here, including Mr. Edwards.

23
24
25

Because those are the people who are going

Let's just put it to that, and then we're

THE COURT:

And placing it on my shoulders.

Thank you

very much.
Yes.

OK.

You all have a habit of doing this.
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1

I could cure you.

2

MR. PAGLIUCA:

3

THE COURT:

4

47

Well, your Honor, I'm happy --

I'll take them.

What do you think about

that?

5

MR. CASSELL:

Here is the problem, your Honor.

6

They're saying it is just 100 people.

7

There are going to be thousands --

8

THE COURT:

9

MR. CASSELL:

One of them is me.

I don't think you're going to testify.
The problem is, they want a privilege

10

log.

This is what we're hearing, your Honor, this is no big

11

deal, make them do this.

12

here.

They know I am one of the people

They know Mr. Edwards is going to have to log --

13

MR. PAGLIUCA:

I'll take him off the list, your Honor.

14

MR. CASSELL:

The other is the plaintiff, Ms. Guiffre.

15

MR. PAGLIUCA:

16

MR. CASSELL:

17

She is off too.
If we go through, there are a number of

other people that --

18

THE COURT:

Let's do it.

19

as much as we can anybody else.

20

MR. CASSELL:

Let's cut down my workload

The Jane Does that were identified in

21

the Crime Victims Rights Act pro bono action that was in

22

Florida.

23

THE COURT:

The Jane Does he wants because -- you know

24

why he wants them.

I'll take a look and see if it looks like

25

work product to me, and if it does, it will be sustained.
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1

MR. CASSELL:

48

So the difficulty there is identifying,

2

some of them were interacting, we interacted with them through

3

attorneys.

4

for eight years.

This is, again, a pro bono action that we have had

THE COURT:

5

Forgive me, but lawyers are lawyers.

6

Whatever, pro bono, money, contingency, those matters don't

7

concern me, obviously.
MR. CASSELL:

8
9
10

OK.

There are approximately

36 witnesses in the Crime Victims' Rights Act case.

Many of

them represent --

11

THE COURT:

In what?

12

MR. CASSELL:

The Crime Victims' Rights Act case down

13

in Florida, the one trying to set aside Mr. Epstein's plea

14

agreement.

15

MR. PAGLIUCA:

Maybe counsel didn't hear me, your

16

Honor.

I am limiting this to the 26(a) disclosures filed in

17

this case and the joint submission of witnesses.

18

talking about those cases.

19

that have been identified as prospective witnesses in this

20

case.

21

THE COURT:

22

MR. CASSELL:

23

I am not

I am talking about the witnesses

OK.
So the difficulty is then Mr. Edwards --

oh, and a time frame then.

24

MR. PAGLIUCA:

25

THE COURT:

After the filing of this case?

No, not after the filing of the case.

No, not after the filing.

I would
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think --

2

MR. PAGLIUCA:

3

We have the 26(a) disclosures.

4

look at the 26(a) disclosures and limit it to that.

5

all I'm saying.

6

MR. CASSELL:

This is a discrete list, your Honor.
They have been filed.

They can

That is

Mr. Edwards has been at various law

7

firms that involve various servers over the last eight years.

8

If we can confine it to on or after 2015, when the lawsuit was

9

filed, he has been at a single law firm and he has a single

10

e-mail server.

11

very difficult because, you know, when you transfer from one

12

firm to another, the mechanics of that are extremely

13

complicated.

14

It is recreating the old servers that becomes

MR. PAGLIUCA:

I cannot believe that a lawyer who

15

sends that kind of letter to a witness doesn't keep a copy of

16

that letter, your Honor.

17

Patently unbelievable.

18

carrier if that is what they did.

19

MR. CASSELL:

That is patently unbelievable.

They ought to call their malpractice

These aren't formal letters.

20

any communications.

21

that would simplify it immensely.

22

letters, it would be very helpful as well.

23

This is

If they restrict it to formal letters,

MR. PAGLIUCA:

If we restrict it to formal

This is obfuscation here, your Honor.

24

They know what I'm talking about.

25

are.

They know what the letters

They don't want you to see it.

They know it is not work
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50

product, and they are not happy about it.

2

MR. CASSELL:

Your Honor, that is a representation

3

being made about what my feelings are.

4

that case pro bono and we have nothing to hide about what those

5

communications are.

6

THE COURT:

Send the bloody communications to me to

7

that restricted list.

8

plaintiff off it.

9

MR. CASSELL:

11

with my co-counsel?

12

THE COURT:

13

MR. CASSELL:

14

THE COURT:

15

MR. CASSELL:

You got the

If I can have an opportunity to consult

No.
If I could have --

Take a look now and make a decision.
We'll need a copy.

100 people on the list.

17

THE COURT:

18

MR. CASSELL:

19

You've got yourself off.

Is there anybody else you want to get off?

10

16

I have been working on

There are over

That is why I would need a moment.

So look at them.
All right.

Thank you.

If I can have a

moment to confer with co-counsel?

20

THE COURT:

21

(Pause)

22

Maybe we can move to something else while you're doing

23
24
25

that.

Sure.

What else have we got?
MR. PAGLIUCA:

Your Honor, we are not exactly done

with this issue yet, because the question 20 or request for
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production 20 deals with responses.

2

THE COURT:

The responses are all part of it.

3

MR. PAGLIUCA:

4

THE COURT:

5

MS. MCCAWLEY:

OK.

Obviously.
Your Honor, after this issue, my

6

understanding, if the experts are taken under submission, we

7

are concluded for today.

8

THE COURT:

Pardon me?

9

MS. MCCAWLEY:

I'm sorry.

After this issue, if the

10

expert issues are all taken under submission, as you said

11

earlier, then we're concluded for the day.

12

else pending on our list.

13

THE COURT:

14

MR. PAGLIUCA:

15

(Pause)

16

THE COURT:

There is nothing

Then we'll take a couple of minutes.
That's correct, your Honor.

By the way, looking forward to next week,

17

I think we're probably going to have to break that argument up.

18

Plan to have a further discussion, in other words, the next

19

day, or if you want to pick another day, if for some reason the

20

following day is not satisfactory to you all, we'll pick

21

another day.

22

I think the probability is, I haven't started looking

23

at those motions yet, but I would think the probability is that

24

we are not going to be able to get them all done at one

25

session.
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1

MS. MCCAWLEY:

Yes, your Honor.

52

There was one other

2

procedural matter that both counsel and I, opposing counsel and

3

I wanted to raise.

4

issue.

That is with respect it is just a logistic

5

THE COURT:

It is what?

6

MS. MCCAWLEY:

7

With respect to the upcoming hearings, can we submit a

A logistic issue.

8

letter request to you to be able to bring our electronics like

9

our computer and our phone?

10

Because it is just a lot of paper,

as you know, and it would be helpful.

11

THE COURT:

Sure.

12

MS. MCCAWLEY:

13

THE COURT:

Thank you, your Honor.

One other thing.

Today's hearing sort of

14

highlights it.

15

respect to the privacy -- let's call them privacy claims or

16

however you want to put it -- that are in the protective order.

17

We've got to get that resolved.

18
19
20
21
22
23
24
25

There are going to be substantial problems with

When do you all want to do that?

In other words, how

are we going to conduct the trial?
MS. MCCAWLEY:

Yes, your Honor.

I know we touched on

this a little bit last week with respect to the names.
THE COURT:

I know, but it sort of drifted off into

Never Never Land as far as I think.
MS. MCCAWLEY:

Yes, your Honor.

I think where we left

it was we were supposed to consider whether there were any
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1

child abuse victims that we believed we had some basis for

2

asserting to you that there should be a protection of their

3

identity --

4

THE COURT:

5

MS. MCCAWLEY:

6
7

Yes.
-- and that we would need to submit

that to you for those individuals.
We are considering that.

Could we have two weeks to

8

submit if there is one or two individuals who need that

9

protection for purposes of trial?

I think you were inclined

10

not to allow it is what you said because, of course, they are

11

going to be testifying before the jury.

12

that, some of these individuals did make that request --

13

THE COURT:

14

How about exhibits?

15

MS. MCCAWLEY:

But if we believe

Well, that's one thing.

Yes, your Honor.

Under the protective

16

order, with respect to the exhibits, my understanding is that

17

everything that we submit at trial is public at that point.

18
19

53

THE COURT:

That's fine.

That's fine.

Well, that

rather simplifies it, doesn't it?

20

MS. MCCAWLEY:

21

MR. CASSELL:

Yes, your Honor.
All right, your Honor.

I've had an

22

opportunity to go through the list here, and there are

23

approximately 12 names that I would like to...

24

THE COURT:

OK.

25

MR. CASSELL:

The first we already had agreement.
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1

Ms. Virginia Giuffre, the plaintiff in this action.

2

would be defendant Ghislaine Maxwell.

3

search term for Ghislaine Maxwell, that produces probably

4

thousands of e-mails, and we are not trying to get Maxwell to

5

be a witness in the case.

6
7

He was

the -THE COURT:

9

MR. CASSELL:

11

Obviously, if you run a

The next one would be item seven is Doug Band.

8

10

The second

I'm sorry?
Doug Band.

He was chief of staff for

President Bill Clinton after Mr. Clinton left the White House.
Number 18 is Bill Clinton.

Again, if you run search

12

term Bill Clinton, given their preference in the case, a

13

variety of communications might come up.

14

solicitation for former President Bill Clinton or something.

There isn't a

15

Again, we are trying to avoid what is going to be

16

presumably hundreds of e-mails that might have the term --

17

THE COURT:

18

MR. CASSELL:

19

THE COURT:

20

his chief of staff.

21

Well, how do we deal with Clinton?
I was just asking.

No, I'm asking the defense, Clinton and

MR. PAGLIUCA:

We can get rid of Clinton.

I am not

22

agreeing to Band.

If they send a letter to Band, I want the

23

letter that went to Band.

24

been electronically or it may have gone in the snail mail, but

25

what we are talking about here, your Honor, is something that

When I say letter, it may not have
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1

is going to have an address and it is going to say, here is so

2

and so, I represent the plaintiff, and here is what I am

3

contacting you about.

4

in touch with me.

5

come forward and give me this information.

6

Gee, wouldn't it be nice if you got back

It's really important that people like you

That is what I'm talking about.

7

hey, what are you doing next Thursday?

8

talking about here.

9
10

I'm not looking at,

This is what I'm

They know what I'm talking about.

MR. CASSELL:

Your Honor, if I could just briefly

respond.

11

In the Rule 26 disclosures, there is an address for

12

Doug Band.

13

lead to the production of relevant evidence, it is just that

14

there may have been a communication at some point with someone

15

that mentions Doug Band.

16

know where President Clinton is.

17

burdening Mr. Edwards with the need to run the term Band

18

through thousands of e-mails or Doug through thousands of

19

e-mails, which may produce a variety of search terms.

20

Again, this is an exercise that is not likely to

They know what his address is.

They

I'm not sure why we are

Again, for what purpose here?

We would ask if Clinton

21

is not going to be on the list, his chief of staff shouldn't be

22

on the list or the list of search terms that Mr. Edwards is

23

running.

24
25

MR. PAGLIUCA:
Honor.

They listed him as a witness, your

If they had communications with him that are
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1

responsive, they should produce them.

2

THE COURT:

3

MR. CASSELL:

56

It's as simple as that.

What else?
Number 13, Jean Luc Brunel, care of his

4

attorney Joe Titone, address listed in Florida.

5

is one of the close friends of Mr. Epstein.

6

to burden Mr. Edwards with trying to, you know -- but Brunel

7

may show up because he was touch a key friend of Mr. Epstein,

8

will show up I am predicting in hundreds, if not thousands, of

9

e-mails.

10

THE COURT:

Again, Brunel

There is no reason

Can we define this search in some way to

11

eliminate -- we know what the defense is looking for.

12

e-mail.

13

witness.

14
15

It's an

It's a communication with somebody who might be a

MR. CASSELL:

Soliciting them to participate in the

case.

16

THE COURT:

Yes.

How about that?

How about that?

17

MR. PAGLIUCA:

18

THE COURT:

19

MR. CASSELL:

20

The next one that we have is Alan Dershowitz.

That's fine, your Honor.

Good.
Brunel is one of them.
Again,

21

if you run the search term Dershowitz, since we've been in

22

litigation --

23

THE COURT:

24

MR. CASSELL:

25

We are not going to do that.
He was never solicited to be a witness

for us.
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1

THE COURT:

2

MR. PAGLIUCA:

3

MR. CASSELL:

4

THE COURT:

5

MR. PAGLIUCA:

No, we are not skipping him.

6

MR. CASSELL:

The problem there again is --

7

THE COURT:

8
9

57

We can skip Dershowitz, can't we?
Yes, we can skip Dershowitz.
Prince Andrew.

Prince Andrew?

We are not skipping him.

The same thing, a letter asking him if he

will testify.
MR. CASSELL:

Mr. Epstein, Jeffrey Epstein.

Again,

10

there is no letter asking him -- well, that's just it, is there

11

a letter --

12

THE COURT:

We can skip Epstein.

13

MR. CASSELL:

14

THE COURT:

15

MR. CASSELL:

16

THE COURT:

17

MR. PAGLIUCA:

Ross Gow, who is the press agent.

Likewise.
Leslie Groth.

I don't know who Leslie is.
Leslie Groth is a former, as I

18

understand it, employee of Mr. Epstein, who is going to be in

19

the same position as other employees of Mr. Epstein, so they

20

did send solicitation letters to.

21

THE COURT:

I think we get that.

22

MR. CASSELL:

23

THE COURT:

24

MR. CASSELL:

25

THE COURT:

George Mitchell, former Senator.

We'll skip him.
Bill Richardson, former politico.

Likewise.

They are not going to be
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1

covered by this definition, I trust.

2
3

MR. CASSELL:

THE COURT:

5

MR. CASSELL:

If they are, well --

THE COURT:

8

MR. CASSELL:

You can skip him.
Larry Gikofsky, another one of Epstein's

pilots.

10
11

Dave Rogers, I think he has already been

deposed in the case.

7

9

At some point, is there some

communication --

4

6

MR. PAGLIUCA:

Who has not been deposed, so I would

include him on the list.

12

THE COURT:

13

MR. CASSELL:

14

listed on disclosure number 90.

15

C.W.

16

Rights action down in Florida and is an eight-year client of

17

Mr. Edwards.

18
19
20

58

Yes.
One of the most important is a witness
I'll refer to her by initials

She is Jane Doe number two in the pro bono Crime Victims'

THE COURT:

Again, the letter is a letter from Edwards

seeking to get his participation in this case.
MR. CASSELL:

All right.

Then the only remaining ones

21

are items 93 to 97.

These are generic listings, like all

22

females identified in police reports, all girls recruited by

23

Maxwell, all pilots who were employees of Epstein.

24

there is no precision that would permit Mr. Edwards to -- it

25

says all pilots, chauffeurs, chefs, other employees of either
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1

Defendant Maxwell or Jeffrey Epstein, with knowledge of

2

inappropriate conduct.

3

Mr. Edwards run an e-mail search over that generic category.

4

MR. PAGLIUCA:

There is no precision that would let

Your Honor, here is the problem with

5

this claim, that is, their definition of these witnesses in

6

their disclosure documents.

7

So if they want to put on their list anybody and everything,

8

then they ought to put up the letters that they sent to these

9

people.

I didn't define this.

10

THE COURT:

11

MR. CASSELL:

12

clarity, we will move forward.

Amen.

13

THE COURT:

14

MR. PAGLIUCA:

15

(Adjourned)

They did.

Correct.

Thank you, your Honor.

Thank you, all.

With that

Have a nice flight.

Thank you, your Honor.

16
17
18
19
20
21
22
23
24
25
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(Case called)

2

THE COURT:

Like all of you, you woke up in the middle

3

of the night thinking about this case.

4

I can clarify my understanding.

I would like to see if

5

In the motion to dismiss, I concluded, I think, that

6

what was at issue was the truth or falsity of the plaintiff's

7

allegations concerning sexual abuse and the activities of the

8

defendant.

I think that's my sense of my own opinion.

Yesterday, we were discussing the redactions of the

9
10

intervention motion.

I got the sense, perhaps wrongly, that

11

the plaintiff's position was that the defamation was the truth

12

or falsity of the statements relating to the defendant.

13

Period.

Am I correct?
MS. McCAWLEY:

14

You are, your Honor, in that the

15

statements about the defendant -- to be clear, because one of

16

the allegations is, of course, she was a madam and a

17

coconspirator with Epstein -- do involve Epstein.
THE COURT:

18
19

Listen.

Leave the pejorative out.

Okay?

Please.

20

MS. McCAWLEY:

21

THE COURT:

Sure.

Simply because I'm trying to come to

22

grips, obviously, with the scope of this case, which is a real

23

issue, obviously.

24

the truth and falsity of the statements about Maxwell?

25

So is it you are restricting your claim to

MS. McCAWLEY:

Yes, that is the case, your Honor.
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3

1

statements about Maxwell and her activities, without using any

2

description of what that is, but yes, as we've described in our

3

pleadings.
THE COURT:

4

And whether or not the plaintiff was

5

subject to sexual abuse as a minor is not part of it.

6

yes, of course, whatever she was when whatever, but that issue

7

we don't have to deal with.
MS. McCAWLEY:

8
9

you there.

I'm sorry, your Honor.

I mean,

I think I lost

I apologize.

So the allegations in the complaint are that when our

10
11

client came forward and said she was abused by the defendant

12

and Epstein, the defendant came out and said she was lying

13

about that abuse, and some of that abuse did occur when she was

14

a minor.

15

THE COURT:

Yes.

Well, okay.

But there are other

16

things that she sets forth in the Churcher articles, in the

17

motion to intervene, there are a whole series of other things

18

that are -- I mean, there are things that have been said, and

19

my reading of the defendant's statement is, I read it to say

20

all those things are false.

21

as you're concerned.

22

MS. McCAWLEY:

But those are not at issue, as far

Yes, your Honor.

In fact, the omnibus

23

motion we filed today -- and I think, if I'm following you

24

correctly, this may help -- we were trying to streamline the

25

case because there's other individuals, obviously, that my
SOUTHERN DISTRICT REPORTERS, P.C.
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client made statements about.

So we were trying to streamline

2

the case to the statements about Maxwell and her involvement

3

with Epstein.
So in the omnibus motion you'll see, for example, that

4
5

they have claimed she's made statements about other

6

individuals, and we say that that's not what's at issue, what's

7

at issue are the statements -THE COURT:

8
9
10

That may be an issue of credibility.

may be an issue of credibility.

I'm talking about what we're

going to go to the jury on.
MS. McCAWLEY:

11

Yes.

12

Maxwell made about my client.

13

THE COURT:

14

MS. McCAWLEY:

15

THE COURT:

16

That

And that is the statements that

And that's it.
Yes, your Honor.

Let me ask the defense.

Does that clarify

anything for you?

17

MS. MENNINGER:

18

THE COURT:

19

MS. MENNINGER:

Could I have one second, your Honor?

Sure.

Of course.

Your Honor, I think it's slightly more

20

nuanced.

Plaintiff has claimed our client's statement is

21

false.

22

little snippets that they included in their complaint, it's the

23

entire statement.

24

Giuffre's allegations against Ms. Maxwell have been proven

25

untrue.

Our client's statement is not just limited to the

That entire statement talks about Virginia
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THE COURT:

1
2

Yes.

But the statement wasn't limited to

those allegations.
MS. MENNINGER:

3

That's exactly right, your Honor,

4

because right in the middle of that particular statement, the

5

one that's at issue in this case, our client said, "Now her

6

story has grown and evolved, and she's included allegations

7

about world leaders and Alan Dershowitz, which he denies."

8

can't just take that part out of her statement, that's what

9

Ms. Maxwell put in her statement.

We

And your Honor, what we will ultimately be hearing

10
11

from Ms. Maxwell about what she believed were the obvious lies

12

that she was referring to and the allegations that she was

13

referring to when she issued that statement.
THE COURT:

14

Now, one other question, and then we'll

15

get to the business of the day.

16

diversion.
Let me ask you both.

17

I apologize for this

Suppose the plaintiff proves

18

that she was sexually abused and that her story is

19

substantially true but she does not prove the role that Maxwell

20

had.

Does she win?

21

MS. MENNINGER:

22

THE COURT:

23

MS. MENNINGER:

24

THE COURT:

25

MS. MENNINGER:

No, she loses, your Honor.

I think she wins.
Your Honor, the very first --

Other than what you've just said.
Your Honor, our client can only be

SOUTHERN DISTRICT REPORTERS, P.C.
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6

alleged to have defamed someone based on facts, not opinions.

2

THE COURT:

Agreed.

3

MS. MENNINGER:

Agreed.

And so she can -- the Davis v. Boeheim

4

case is a perfect example of that, your Honor.

5

speak to facts about which she has personal knowledge.

6

plaintiff goes and proves that plaintiff went and had sex with

7

Jeffrey Epstein at some point in time and our client wasn't

8

there, our client's statement about that would be opinion, it

9

would not be a fact based on personal knowledge.

10
11

THE COURT:
knowledge.

I mean, okay.

MS. MENNINGER:

13

THE COURT:

14

MS. MENNINGER:

15

wasn't involved.

16

be an opinion.

18

If

But that's an issue of

That's a different --

12

17

She can only

You just said --

That's a different -The hypothetical was if our client

If our client wasn't involved then it would

THE COURT:

Thanks very much.

I'm glad for this

clarity, which frankly, at the moment, alludes me.

19

Okay, let's move on.

Yes, I'll hear from the movant.

20

MS. McCAWLEY:

21

The first order of business we'd like to address, if

22

it's okay with the Court, is our filing, which was 691, which

23

is our omnibus motion in limine.

And if it's okay with the

24

Court, we've split that up a bit.

I'm going to start with

25

respect to that motion in limine.

Thank you, your Honor.
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7

What we attempted to do with our motion in limine was

1
2

streamline the trial.

And your Honor, based on the comments

3

you've just made, if you want to give me guidance, I'll tell

4

you what I'm thinking with respect to this and what we put

5

forth in our filing.
But there are statements that are attributed to my

6
7

client in other articles and things.

For example, there are

8

statements about Bill Clinton being on the island, and the

9

defense wants to bring in those statements to show that -- they

10

believe they can show evidence that he wasn't on the island, so

11

therefore, my client is a liar or is lying about that.
Now, your Honor will remember, back in June we sought

12
13

to depose him because we were concerned about that fact, that

14

they were going to raise it, and we wanted to have him under

15

oath --

16

THE COURT:

17

MS. McCAWLEY:

18

THE COURT:

19

MS. McCAWLEY:

20

article.

Let's back up a little bit.

What and where was the statement made?

THE COURT:

22

MS. McCAWLEY:

24
25

The statement was made in a March 5th

So not the two articles we showed you yesterday --

21

23

Sure.

The Churcher article.
Yes.

But it was another article that

came out in March of 2011.
And the statement was with respect to my client saying
she saw him on Epstein's island.

She was introduced to him
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1

there.

2

that nature, just that she was there.

3

introduce evidence through Louie Freeh, who we'll discuss in a

4

moment, they've proposed, and he's clearly an expert that was

5

undisclosed, and through a FOIA record, and through the

6

articles to allege that he wasn't on the island.

7

Although no allegations of trafficking or anything of
And they are seeking to

And so in your Honor's order in 264-1, which is one of

8

the sealed orders, you did not allow us to depose him because

9

you said it was irrelevant.

10

So we're now in a position where at trial they want to

11

put forth that information against my client, and I don't have

12

an under-oath statement from that individual saying whether or

13

not he actually was.

14

Now, what we know is he flew with Jeffrey Epstein at

15

the same time 19 different times internationally and

16

nationally, but we don't have him with respect to this

17

particular allegation under oath.

18

highly prejudicial for them to be able introduce evidence

19

saying that he wasn't there or that they have some proof or

20

some expert saying he wasn't there when, in fact, we weren't

21

able to ask him directly, the person who is at issue, under

22

oath, whether or not he did, in fact, go there.

23

So we would say it would be

So one of the streamlining of this case is that

24

allegation has nothing to do with sexual abuse, it doesn't have

25

to do with the statements -SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300
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1

THE COURT:

2

MS. McCAWLEY:

3
4

It has to do with credibility.
Well, your Honor, I would say, if

you're inclined to think that that has -THE COURT:

Well, look.

I'm no genius.

I don't claim

5

any -- but you know, that is precisely what the defense is

6

going to say.

7

MS. McCAWLEY:

Right.

I understand, your Honor.

8

that's why we sought to depose him because it's inherently

9

unfair --

10

THE COURT:

Okay.

11

MS. McCAWLEY:

So you would say I made a mistake.

No, your Honor.

I think it should be

12

excluded, and in my view, I think it's not relevant to the

13

issue at trial here.

14

that it is and that they want to bring that in.

15

I said, they've got lined up Mr. --

16
17
18

THE COURT:

But they are, of course, going to argue
In fact, like

Well, on the question of credibility, why

isn't it relevant?
MS. McCAWLEY:

Because the statement -- so this case

19

is about whether or not she was sexually abused and

20

trafficked --

21

And

THE COURT:

Now, that's where I started out.

Is it

22

about that?

If that is your position, that's something else.

23

If it's a question about her sexual abuse, in addition to, then

24

that's something else.

25

it's just about Maxwell and did she tell the truth about

But you just said it isn't about that,

SOUTHERN DISTRICT REPORTERS, P.C.
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2

10

Maxwell.
Well, I suppose, I suppose -- I haven't heard the

3

other side and I haven't really thought it all out -- but I

4

suppose if she is untruthful in other instances, that may be

5

relevant to her credibility.

6

MS. McCAWLEY:

Well, your Honor, if that's the Court's

7

position, again, we would be in a circumstance -- I mean,

8

there's a couple reasons why the evidence itself that they want

9

to put forth doesn't come in.

10

THE COURT:

11

MS. McCAWLEY:

12

Well, that's a different thing.
Sure.

That's part of our motion, as

well, your Honor.

13

THE COURT:

Sure.

14

MS. McCAWLEY:

I read that.

Right.

I understand that.

So on the same note, since

15

we're talking about this, I'll just tick off the few that fall

16

within this category, if you don't mind.

17

Honor's position, so --

18
19
20

THE COURT:

I understand, your

Well, I'm not sure what my position is

right now.
MS. McCAWLEY:

Okay.

So with respect to -- there's

21

another category where there's been statements where my client

22

said that she was trafficked to foreign presidents and world

23

leaders that they want to bring into evidence.

24

streamline the case, we've said, well, there's none of those

25

people on the witness list, and just statements in an article

And in order to
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1

of that nature shouldn't be able to come in.

Because when we

2

talk about a character issue, what's at issue here is

3

reputation, and reputation to show the truthfulness of that

4

would not be able to be proven in that circumstance because we

5

don't have the other individuals there to make that statement,

6

so there's no substantive evidence on that point that would be

7

coming in.

8

And the third category is with respect to

9

Mr. Dershowitz, who is on the defendant's witness list for

10

trial, and we have a few points there to raise.

11

obviously that if that were allowed to come in, that causes the

12

trial to become a mini trial about whether or not he, for

13

example, was in the places where she says he was, his

14

calendars, his credit card receipts, his telephone records, all

15

of that.

16

another witness who says that they were in a similar

17

circumstance with respect to him.

18

from whether or not the allegations relating to Maxwell are

19

true or false and turns it into a trial about another

20

individual who we have not made a claim against who comes in.

21

I mean, one is

It gets into the issue, you know, obviously we have

So it takes the trial away

There's also a problem with respect to that because he

22

is also -- he has claimed attorney/client privilege as to his

23

conversations and his advice with respect to Epstein which

24

relates to the issues with Maxwell.

25

would be able to testify what he says he didn't do, but then

So in other words, he

SOUTHERN DISTRICT REPORTERS, P.C.
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1

any questions we wanted to ask him about Epstein or Maxwell he

2

says he's got an attorney/client privilege.

3

because we can't ask about the issues that we need to ask about

4

with respect to that witness.

5

prejudicial to have him as a witness at trial when, again, our

6

claims are not against him, and we have those issues.

7

So we're hand-tied

So in my view, it's highly

Now, you did have -- in your February 2nd order, you

8

also precluded us from asking questions that we contended were

9

non-Fifth Amendment questions of Jeffrey Epstein about

10

Dershowitz, holding that those were not relevant.

11

a situation where we have another witness that we are not able

12

to elicit all of the information we need to be able to prove

13

the truth or falsity of that, and again, it would be subject to

14

a number of mini trials on that issue of Mr. Dershowitz.

15

So we're in

So with respect to those three categories -- and it

16

also allows them to use the attorney/client privilege as a

17

sword and a shield in the midst of a trial, which is inherently

18

unfair to my client, as well.

19

So in our view, it's highly prejudicial under 403.

20

Those groupings should not come in.

21

for example, Clinton and whether or not he was on an island, or

22

Mr. Dershowitz or these other world leaders, it should be about

23

the defendant and her statements that my client was lying when

24

she claimed to be abused and trafficked in those statements.

25

THE COURT:

It should not be about,

Just a second.
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MS. McCAWLEY:

2

THE COURT:

3
4

13

Sure.

What you just said, could you repeat what

you just said?
MS. McCAWLEY:

Yes.

So the statements that

5

Ms. Maxwell denied were statements that my client made that

6

defendant and Epstein trafficked her, brought her in, had her

7

participate in the sexual abuse of her and other females, she

8

was in that circumstance, she lived that circumstance for a

9

period of time, and so Maxwell came out and called my client a

10

liar, said she was lying about those statements that she made,

11

and said that, obviously, as you know, to the international

12

press about my client and what her experience was with them.

13

So with respect to that, your Honor, those are the

14

categories that we believe would help streamline the case, and

15

again, that those witnesses would be highly prejudicial.

16

On the issue of the information that they'd like to

17

put in with respect to Mr. Clinton, they have Louie Freeh who

18

they've identified.

19

THE COURT:

20

MS. McCAWLEY:

This is a former FBI director.
I know.
You know, yes.

So they've put him in

21

without giving us a Rule 26 expert report.

He was never

22

disclosed during the time period.

23

going to say, as we understand it, is that he's reviewed the

24

FOIA response and that there's no evidence in his view that

25

Clinton was on this island, again, even though he flew

His report or what he's
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14

regularly with Mr. Epstein to other places.
So again, we didn't get to depose him as an expert in

2
3

this matter.

We didn't know that he was going to be called as

4

an expert.

5

private investigator, your Honor.

6

He's been certified as an expert in these exact kind of cases.

7

We put those in our brief.

8

in sheep's clothing.

9

opinion when he's really an expert witness in this case with

They're saying he's a lay opinion because he's a
The case law says otherwise.

So your Honor, he is really a wolf

They're trying to put him on as a lay

10

sufficient and sophisticated knowledge, that the jury will

11

recognize him as someone who has expertise in this area so,

12

your Honor, we believe he should be precluded from testifying.

13

He has no personal knowledge, it's simply his reliance, as we

14

understand it, on the one FOIA response letter.
So your Honor, with respect to the FOIA response

15
16

letter that's at issue that they are going to try to get into

17

evidence, we've put forth in our papers, again, that's a

18

hearsay document.

19

that it meets self-authentication, but unlike the documents

20

that we showed, for example the 302 that have the seal on it,

21

it has none of those qualifications.

It's highly prejudicial under 403.

They say

They cite to two cases, the Zamara case and the Gary

22
23

case.

Both of those involve getting into evidence underlying

24

records that were produced by the government, not a FOIA

25

letter.

So what they're trying to produce is a letter that
SOUTHERN DISTRICT REPORTERS, P.C.
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says we've looked and we can't find these records that you've

2

requested.

3

Now, it doesn't address the fact that the government

4

only typically retains records for a few years when they were

5

requesting records from 15 years ago, so it doesn't have the

6

indicia of trustworthiness to be able to say that this is

7

actually the fact because, of course, as we know, the

8

government regularly has to get rid of records.
So to use this letter to say, 'Ah-hah, he was never on

9
10

the island,' when we never got to examine him under oath and

11

say, 'You traveled with him a bunch.

12

island?

13

ask those questions, so we're in a situation now where that

14

letter coming in would be highly prejudicial because the jury

15

will wonder, well, what does he have to say about this?

16

haven't been in a position to be able to do that.

Did you also go to the

My client says she met you there.'

We didn't get to

And we

17

So your Honor, for all those reasons we believe that

18

Mr. Freeh should be excluded, the FOIA letter should not come

19

into evidence, and again, we believe that the issue of

20

Mr. Clinton should not be an issue relevant to this trial.

21

Next, your Honor, they also seek to include

22

statements, hearsay statements and newspaper articles about

23

Prince Andrew, and it's actually not his denial, as I

24

understand it, Buckingham Palace's denial of the allegation of

25

my client.

But again, Prince Andrew is not on the witness
SOUTHERN DISTRICT REPORTERS, P.C.
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1

list, we're not able to cross examine him, so what they want to

2

do is introduce triple hearsay of Buckingham Palace saying what

3

Prince Andrews said in a news article without the reporter

4

against my client without our ability to cross examine him on

5

that.

6

So your Honor, they've tried to argue a little bit of

7

a securitous way, I think that it's a verbal act on behalf of

8

Prince Andrew, it doesn't meet that criteria, there's been no

9

statement by -- there's been no action by my client against

10

him, and what's at issue in this case is, again, Maxwell's

11

statements against my client.

12

The case that they cite actually, the Minemyer case,

13

goes against them.

14

to call the reporter, that that couldn't come into evidence.

15

And so, your Honor, for those reasons, we believe that, again,

16

that's a distraction, it's highly prejudicial to allow a triple

17

hearsay document like that to come in without our ability to be

18

able to cross examine that individual.

19

your Honor, we believe that that should not come in.

20

It actually talks about how you would have

So for those reasons,

They also made an argument that it's somehow an

21

intervening cause or that, you know, it goes to the issue of

22

she should be seeking damages from Prince Andrew, things of

23

that nature.

24

case law with respect to the summary judgment, each individual

25

is responsible for their own defamation, so it doesn't come

But as we know, because your Honor reviewed the
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1

into consideration whether she could have sued six people for

2

it, 20 other people for it, this case is about Maxwell and her

3

defamation against my client.
So again, your Honor, if you look at Sack on

4
5

Defamation, it addresses that directly, and we believe that

6

that should not come into evidence.
So your Honor, that's the first chunk of the omnibus

7
8

motion that I was addressing.

9

take it, if you want to have opposing counsel speak on those

10

issues now and then move to the others, or if you want us to

11

keep moving through it?

12

THE COURT:

13

MS. McCAWLEY:

14

I'm not sure how you want to

What's your preference?
I think keep moving through it would be

great.

15

THE COURT:

What?

16

MS. McCAWLEY:

To keep moving it through it, if that's

17

all right, so we can get through argument and then have them

18

address it?

19

THE COURT:

Sure.

20

MS. McCAWLEY:

21

MS. SCHULTZ:

Thank you, your Honor.
Your Honor, this is Meredith Schultz for

22

the plaintiff.

The next article in the omnibus motion is to

23

exclude testimony references to prior sexual assault.

24

an issue that I spoke on yesterday related to another motion

25

regarding the same, so I'll keep it brief.
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1

But prior sexual assault, all of which occurred while

2

Ms. Giuffre was a child, it's irrelevant to this action.

3

doesn't come in under 401.

4

predates even meeting defendant.

5

make it more or less probable that defendant defamed

6

Ms. Giuffre, and neither does it tend to prove or disprove that

7

defendant abused her.

8
9

It doesn't involve defendant.

It
It

And these assaults do not

These are also classic examples of evidence that
should be excluded under Rule 412.

The Rape Shield Law forbids

10

evidence concerning these unrelated events involving

11

Ms. Giuffre.

12

particularly because these events happened when she was 14 and

13

15 years old.

14

to prove that she engaged in any type of sexual behavior to

15

prove any type of disposition.

This rule should be strictly enforced,

Rule 412(a) bars this evidence if it's offered

16

It should also be excluded under Rule 403.

17

extremely prejudicial, and because it is irrelevant, it would

18

only encourage the jury to view Ms. Giuffre, a married mother

19

in her 30s, as an immoral person for having sexual contact with

20

individuals as a child.

21

This is

This should also be excluded under 608(a), which

22

limits interaction of evidence for specific instances of

23

conduct in order to attack the witness' character for

24

truthfulness.

25

Defendant tries to offer two particular things to say that, oh,

Now, I spoke about this at length yesterday.
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1

she wasn't truthful about something, about being sexually

2

assaulted, but the documents themselves describe something

3

that's unequivocally sexual assault under Florida law,

4

something that is unequivocally nonconsensual.

5

honestly be another mini trial and would take us far afield of

6

what facts are relevant to this case.

So that would

7

And again, any minor probative value that's past

8

sexual assault that Ms. Giuffre experienced as a child is

9

completely swallowed by the prejudicial effect on the jury.

10

MR. CASSELL:

Your Honor, I think I'm the next one up.

11

For purposes of clarity, we're up to point number 7 in our

12

omnibus motion.

13

This one I think is just a very simple and

14

straightforward one.

15

characterizations.

16

framing this morning.

17

defense counsel, for example, describing our client as a

18

prostitute or as a slut.

19

when we saw the responsive papers from the defense, but as you

20

know, they objected in it's entirety to this motion, so we're

21

here asking that defense counsel not refer to our client as a

22

prostitute, not refer to her as a slut, and they also advise

23

their witnesses that such language would be inappropriate in a

24

federal trial dealing with a defamation issue.

25

We move to exclude derogatory sexual

This is a case that your Honor has been
It doesn't require use of a term from

We thought we would get agreement

On this particular point about prostitute, it's
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1

interesting.

Am I conjuring up something that's not going to

2

happen?

3

described our client as a prostitute.

4

advisement the expert report from Dr. Esplin, and so I deposed

5

Dr. Esplin, and I said, "Are you sure that's an accurate term

6

in the context of this case?

7

cannot consent to sexual activities."

8

immediately and agreed that that was an inaccurate term for him

9

to use to describe my client, Ms. Giuffre.

No, your Honor.

The defendant's own expert report
Your Honor has under

Because we have a child who
And he backed off

So even the

10

defense's own expert says the term "prostitute" is

11

inappropriate.
Your Honor has authority, of course, under Rule 611 to

12
13

manage the trial, to avoid undue harassment or embarrassment.

14

Also Rule 403 allows you to restrict things that would be

15

substantially prejudicial with no probative value, which is

16

exactly what we have here.

17

in derogatory language, both from witnesses and opposing

18

counsel.

19

MS. SCHULTZ:

So we would ask you simply to reign

Your Honor, I'll be addressing the next

20

several points in the omnibus motion, starting with number 8.

21

I think I can narrow this issue a little bit at the outset.

22

Ms. Giuffre concedes here that illegal or

23

nonprescription use of drugs during the years that she was with

24

defendant is admissible.

25

any use of drugs, illegal or not, and alcohol from any periods

However, any evidence pertaining to
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before or after Ms. Giuffre was abused by defendant is

2

irrelevant to this action and should be excluded under Rule

3

401.

21

It is also, of course, highly prejudicial and should

4
5

be excluded under Rule 403.

6

used drugs while not being abused by defendant does not go to

7

any claim or defenses in this case.
Courts in the Southern District of New York routinely

8
9

Whether or not Ms. Giuffre ever

exclude evidence of prior drug use under both of these rules,

10

as fully briefed in the papers.

11

this evidence of prescription drug use related to damages,

12

specifically whether or not the emotional distress Ms. Giuffre

13

suffered is preexisting.
THE COURT:

14
15
16

Defendant attempts to admit

And why do you have it in your expert's

report?
MS. SCHULTZ:

Well, our expert is -- I'm assuming

17

you're referring to Dr. Kliman, who is a physician.

18

medical doctor.

19
20
21

He's a

He took a full --

THE COURT:

There's a whole thing about it.

Are you

going to withdraw the -MS. SCHULTZ:

No, your Honor.

We're only claiming

22

damages with respect to the emotional distress suffered from

23

the defamation.

24

mental health issues is not the same thing as emotional

25

distress.

And also, taking drugs prescribed for various

They're two different issues.

So any marginal
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probative value is outweighed by the prejudice.

2

only seeking damages based on defendant's defamation.
I'm going to move on to point number 9.

3

22

Again, this is

Ms. Giuffre

4

seeks to exclude any alleged criminal history from coming into

5

this case.

6

introduction of this evidence, full stop.

And the Federal Rules of Evidence bar the

As the Court is aware, the only way criminal history

7
8

could come into evidence is through Rule 609, but that rule

9

itself bars this evidence because, one, there's no conviction,

10

and two, the alleged crime does not go to truthfulness.
Of the two parties, your Honor, Ms. Giuffre is the

11
12

only one who has not been convicted of a crime here, this is

13

merely an alleged prior bad act which is excluded under Rule

14

404.

15

And this alleged act, which Ms. Giuffre denies, does

16

not go to truthfulness, and that's an important point here.

17

accusation of a crime with no conviction does not go to

18

truthfulness, especially a crime like this, which specifically

19

is defendant says she stole from a tip jar when she was a

20

teenager.

21

counsel for defendant has put forth an unsupported argument

22

that Ms. Giuffre left the United States because of allegations

23

that she stole from a tip jar.

24

left the United States to get away from defendant's abuse.

25

An

Knowing that this type of evidence is excluded,

That is, of course, false.

She

And moreover, the documentary evidence in this case,
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1

which has been produced in discovery and submitted to this

2

Court, shows that it was defendant who sent her to Thailand,

3

sending her with handwritten instructions about what to do when

4

she gets there.

5

left the United States because of some accusation of a tip jar

6

is to be believed, then that makes defendant an accessory after

7

the fact and implicates her in the wrongdoing.

8
9

So if this unsupported argument that defendant

So I don't -- basically, there's just -- this argument
is also undone by the fact that later, Ms. Giuffre comes back

10

to the United States to live here.

11

accusations, she was fleeing defendant.

12

about criminal liability in the United States, she wouldn't

13

come back to live here.

14

She's not fleeing
If she were worried

But the overall point is any marginal probative value

15

from these allegations, which I don't think there is any, but

16

it's far vastly outweighed by the prejudice it would cause

17

Ms. Giuffre and should be excluded under all those rules.

18

Moving now to point 10.

Ms. Giuffre has requested

19

that the Court exclude any evidence regarding special

20

schooling, truancy, and juvenile delinquencies.

21

argument, your Honor, I request that I approach the bench and

22

give you a few documents upon which these arguments are based.

23

I have four documents that I'm handing up.

24
25

For this

I have to get a little bit into the weeds here, so
please bear with me.

In this case, Ms. Giuffre -- well, school
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records have been part of discovery.

2

rampant truancy and failed courses.

3

acts which are excluded under Rule 404, particularly since

4

these bad acts do not go to truthfulness, so they're also

5

excluded under Rule 608.

6

24

They show a history of
This constitutes prior bad

They should also be excluded because their prejudice

7

that it would cause Ms. Giuffre greatly outweighs any probative

8

value and should be excluded under 403.

9

There's a huge remoteness issue here, your Honor.

10

These truancies and juvenile delinquencies took place many

11

years ago when she was a minor.

12

this that is in Mr. Giuffre's brief on page 22 to 23.

13

you should be aware of, your Honor, is that a close examination

14

of records, looking up what the number codes on these

15

transcripts actually mean, it shows the opposite of the

16

argument that defendant advances in her response brief; that

17

she was in school, and therefore, not abused by her client.

18

There's a lot of case law on
But what

To the contrary, the records show that she was not in

19

school over half the time she was supposed to be and did not

20

complete her courses.

21

self-explanatory.

22

seems like she was enrolled and attending school, but much of

23

the information in these records are number codes used by the

24

Palm Beach County School District.

25

not be placed into evidence for all the reasons above, but if

These transcripts are not

Indeed, looking at the face of them, it

These school records could
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1

you are inclined to do them, you could not place them into

2

evidence fairly without testimony regarding what all these

3

codes on the transcripts mean, or at a bare minimum, the

4

introduction of evidence and instruction that makes explicit

5

what all the codes on the transcripts mean.

6

Defendant either failed to do her due diligence on

7

this and looked at what the codes are before advancing this

8

argument, but either way, it's not a good faith argument

9

because, as you can see in the document I handed up, these

10

codes and their meanings were detailed at length in

11

Ms. Giuffre's opposition to the motion for summary judgment,

12

and I would ask the Court to refer to the facts at page 32 of

13

the statement of facts.

14

So what the records actually show is rampant truancy,

15

years of absence from school while defendant was abusing her,

16

which show ample opportunity for abuse, and are, in fact, in

17

accord with the flight records, which have also been produced

18

in this case, which place Ms. Giuffre on 23 flights with

19

defendant aboard Jeffrey Epstein's private plane.

20

So as these records actually show truancy, failed

21

grades, failure to complete courses, these should be excluded

22

under all the rules I cited earlier, or at a bare minimum,

23

instruction to the jury about what the codes mean and detailing

24

how many days of school Ms. Giuffre actually attended, a number

25

that is conspicuously absent from defendant's brief.
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Turning next to plaintiff's motion in limine number

1
2

11.

This is a related issue.

We ask that the Court exclude

3

characterizations of Ms. Giuffre's bad behavior during her

4

childhood, including characterizations of her as a bad child or

5

a runaway.

6

separate things; prior bad acts, an assault on her character on

7

one hand, with a reputation for truthfulness of another.

Defendant's response to this tries to conflate two

8

Prior bad acts she may have committed as a child, like

9

running away, is inadmissible and a defamation action where the

10

damages relate to her reputation.

That she ran away from home

11

or was an ill-behaved child does not go to truthfulness.

12

These events also do not go to her reputation.

Her

13

reputation for truthfulness as an adult prior to the defamation

14

is the only reputation that's at issue in this case.

15

Defendant's defamatory statements damaged Ms. Giuffre's

16

reputation when she was in her 30s.

17

door into evidence of Ms. Giuffre's generalized character,

18

particularly one from a troubled childhood.

19

as running away from her home when she was a child, are simply

20

prior bad acts under Rule 404 that should be excluded.

21

should also be excluded under Rule 405 because this is

22

introduction of evidence to try to show her character.

23

Rule 608(a) also limits evidence and testimony about a witness'

24

reputation for having a character for truthfulness or

25

untruthfulness, it doesn't come in under that rule.

This does not open the

Occurrences, such
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Her reputation for truthfulness does not go to any bad

1
2

acts she may have committed 20 years ago.

And your Honor, even

3

criminal convictions are generally not admissible 10 years

4

after the fact.

5

simply nothing more than a smear campaign, which is prescribed

6

by multiple Federal Rules of Evidence.

So presentation of this type of evidence is

And finally, any marginal probative value of these bad

7
8

acts as a child is vastly outweighed by the undue prejudice it

9

would cause Ms. Giuffre before a jury.
Your Honor, now I'm turning to point number 12.

10

We've

11

asked the Court to exclude evidence relating to the tax

12

compliance of Ms. Giuffre's not-for-profit Victims Refuse

13

Silence.

14

excluded.

15

does not go to whether or not defendant defamed Ms. Giuffre and

16

does not go to whether or not defendant abused Ms. Giuffre.

17

Rule 401 is the first rule under which this should be
The alleged tax compliance of her not-for-profit

It should also be excluded under 403.

It is highly

18

prejudicial.

19

that Ms. Giuffre's organization is not tax compliant, which, in

20

fact, it is a fact that defendant does not acknowledge in her

21

briefing.

22

It would give the wrong impression to the jury

Proving whether or not Ms. Giuffre's not-for-profit is

23

tax compliant would also be a mini trial and, frankly, a

24

sideshow to this case.

25

Furthermore, all of defendant's conclusions about
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1

Ms. Giuffre's not-for-profit tax compliance are based on an

2

errant report by her purported expert, an expert who should be

3

excluded from testifying because his report lacked methodology

4

and he opined on topics far afield from his expertise.

5

Second, any allegations that her not-for-profit is not

6

tax compliant is prejudicial, misleading, confusing to the jury

7

because it has nothing to do with the claim at issue in this

8

case.

9

Your Honor, we asked for defendant's tax returns in

10

this case.

11

they also go to defendant's truthfulness.

12

not going to get them until the first day of trial, so we will

13

not be able to effectively cross examine defendant on those tax

14

returns, and we won't be able to see until then if she's paid

15

taxes on all the money and gifts and in-kind payments from

16

Epstein that she's received or has kept that away from the

17

government.

18

tax information goes to our case in chief and is relevant

19

evidence.

20

If they go to truthfulness, as defendant argues,
At this point, we're

Unlike Ms. Giuffre's tax information, defendant's

On point number 13, we move to exclude evidence

21

relating to Ms. Giuffre's alleged tax compliance.

22

this is a defamation action where reputation is at issue.

23

compliance does not go to a reputation, it is a private matter.

24
25

Your Honor,
Tax

Second, there is no evidence in this case that any
government, either United States or Australia, believes that
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1

she is noncompliant with her taxes.

2

expert's evaluation of this is wholly flawed, as explained in

3

Ms. Giuffre's motion in limine on the same.

4

Defendant's purported

Similarly, Ms. Giuffre's taxes are wholly irrelevant

5

to this case.

6

Honor, where the cause of action is centered on nontax

7

compliance exclude evidence of prior tax noncompliance when it

8

takes the case too far afield of the issue being tried.

9

Even actions brought by the government, your

Courts also exclude this evidence under 403 if there's

10

no substantial nexus between the alleged tax noncompliance and

11

the matter at hand.

12

substantial nexus to this defamation claim.

13

Here, defendant fails to show any type of
None whatsoever.

Additionally, resolving Ms. Giuffre's tax compliance,

14

this is a point that's in dispute among the parties, and

15

resolving such an issue would also involve another mini trial

16

where Ms. Giuffre would put on evidence of her tax compliance

17

and, at the end of that mini trial, the jury would have no more

18

information whether or not defendant defamed Ms. Giuffre when

19

she called her a liar about being sexually abused.

20

make this an issue, this is simply a device for putting the

21

settlement agreement and the amount between Ms. Giuffre and

22

Jeffrey Epstein into evidence.

23

Trying to

As has been briefed extensively, such a settlement

24

payment is tax exempt under the United States law, but that's

25

all this is, it's a device to try to get an improper admission
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1

of a settlement amount between Ms. Giuffre and Jeffrey Epstein.

2

Accordingly, this should be completely excluded because any

3

marginal probative value this has on the claims is greatly

4

outweighed by the prejudice to Ms. Giuffre.
I am not up for the next one, so I'm going to take a

5
6
7

break.

Thank you.
MR. CASSELL:

Again, your Honor, I'm up to number 14

8

now, the issue of Ms. Giuffre's being a victim of domestic

9

violence.

This is not relevant or minimally relevant.

It's

10

Ms. Giuffre's burden, of course, to show the emotional distress

11

damages that she suffered as a result of Ms. Maxwell's

12

defamatory statement, and the jury can agree or disagree with

13

whether she's carried her burden of proof.

14

If we understand the defendant's argument correctly,

15

they say, well, this would have been a distressing event in

16

your life and, therefore, we should be free to introduce it in

17

front of the jury.

18

accepted, essentially any bad thing that's happened in any

19

plaintiff's life to be introduced if they seek emotional

20

distress damages because, my goodness, this event here or there

21

had some emotionally distressing effect on you.

22

minimal to low probative value, and the prejudice is very

23

substantial.

24
25

Of course, that argument would allow, if

So it has

Your Honor, obviously, has a great deal of experience
and are well aware of the domestic violence, blame the victim
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1

attitude that has to be confronted in various cases.

2

Frequently, if there's domestic violence that's at issue, an

3

expert witness comes in to explain to the jury, oh, why didn't

4

she leave?

5

her up?

6

didn't she do so?

7

your Honor is familiar with and that we cited in our brief, as

8

well.

9

Why did she stay with this fellow who was beating

She was free to walk out of the relationship.

Why

And there is a whole literature that I know

We don't want to get into that in front of the jury in

10

this particular case.

This is a blame the victim tactic that

11

shouldn't be allowed.

This has very marginal, if any,

12

probative value and a very significant prejudicial effect

13

because the jury will potentially blame the victim for staying

14

with her abusive spouse.

15

Now, in addition, you'll notice from the pleading that

16

the defendants aren't intent just on asking questions about

17

this, but they also want to go into the whole criminal case

18

against Ms. Giuffre's husband, you know, whether he appeared or

19

what the felony charges are and a variety of things.

20

obviously, has even less probative value than the information I

21

was discussing a moment ago and should be independently

22

excluded.

23

The next issue up is item 15.

That,

And here, we ask to

24

have excluded any suggestions that sex with a 17-year-old is

25

permissible.

You will recall that there's debate about exactly
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what years and what birthdays were in play and exactly what

2

Ms. Giuffre said about whether she was 15, 16, or 17.

3

enough.

4

you were, in fact, 17,' or whatever it is.

5

exclude that.

32

Fair

They can cross examine her about, 'Did you say 16 when
We're not trying to

The limited point that we're trying to address here is

6
7

that they shouldn't say, 'Ah-hah, she was 17, therefore, she's

8

fair game.'
Under Florida law that we've cited in our pleadings,

9
10

there is no possibility of a child under the age of 18

11

consenting to sexual activities of the nature that are at issue

12

here, and therefore, the defendant should be precluded from

13

making that kind of suggestion.

14

MS. SCHULTZ:

And so that's item 15.

Turning to item 16 in the omnibus

15

motion.

Ms. Giuffre has moved the Court to exclude medical

16

records.

Here, I would actually like to direct the Court's

17

attention to defendant's response.

18

cite a single case where a court allowed admission of unrelated

19

and irrelevant medical records into evidence at trial.

Defendant here does not

Defendant's brief also doesn't show how any medical

20
21

records are relevant here, and there are privacy issues at

22

stake.

23

which a court allows any medical records into evidence.
In defendant's entire response she cites two cases

24
25

In fact, defendant does not cite to a single case in

only.

Neither of them have anything to do with what documents
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might be admitted at trial.

2

discovery disputes under Rule 26.

3

33

Both are orders resolving

Apart from her medical records, while defendant was

4

abusing her, such as when defendant took her to a hospital here

5

in New York when she was only 17, and the psychological records

6

related to Ms. Giuffre, which have been produced, which

7

incidentally are from 2011 and name defendant as her abuser, no

8

other medical records are relevant and should be excluded under

9

Rule 401.

10

Ms. Giuffre is seeking damages for emotional distress

11

from defamation.

12

single medical issue she's ever had in her life.

13

has produced records, everything from treatment for a ferret

14

bite to details of her giving birth.

15

and we can have a ruling in advance of trial that these things

16

should be excluded.

17

It does not open up the flood gates to every
Ms. Giuffre

These are not relevant,

Defendant only seeks to use these records to confuse

18

the issues before the jury.

19

addressing the relevance of such documents one by one at trial,

20

and I think these can be safely excluded at this juncture.

21

MS. McCAWLEY:

Defendant offers no reason for

Your Honor, next is number 17, which we

22

addressed in our papers, as well, about the prior settlement

23

agreement.

24

said that that should not come into evidence.

25

You've heard about it in this case, and we have

I think they'd like to use it to propose that that
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1

amount has something that the jury should consider.

2

Honor, the papers set forth very clearly that there's a

3

specific rule of evidence directly on point with respect to

4

settlement agreements, and they can't be used in that manner.

5

Your

Your Honor, we cite to our papers on that with respect

6

to any prior settlement agreement being entered into evidence

7

at the trial.

8

MR. CASSELL:

I believe I have the next three.

9

Item 18 then is defamation litigation.

And your Honor

10

is aware that there was a separate lawsuit that's spun out of

11

this situation where Cassell and Edwards filed a defamation

12

action in Florida State Court against Alan Dershowitz.

13

Dershowitz then counterclaimed.

14

State Court for about a year.

15

their differences in an undisclosed financial arrangements and,

16

as part of the comprehensive settlement, Cassell and Edwards

17

then withdraw summary judgment against Dershowitz.

18

Alan

That was litigated in Florida

Ultimately, the parties settled

It was as expressly understood when the parties agreed

19

upon this confidential settlement, there was then a statement

20

in which it was said that Ms. Giuffre reaffirms her

21

allegations, and the withdrawal of the reference to the filings

22

is not intended to be and should not be construed as being an

23

acknowledgment by Edwards and Cassell that the allegations made

24

by Ms. Giuffre were mistaken.

25

There was a portion of the statement that talked about
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1

"mistake", and that was indicated in the pleading withdrawing

2

the summary judgment motion as follows:

3

do acknowledge that the public filing in the Crime Victims

4

Rights Act case of the client's allegations against Defendant

5

Dershowitz became a major distraction from the merits of the

6

well-founded Crime Victims Rights Act case by causing delay

7

and, as a consequence, turned out to be a tactical mistake."

8

"Tactical mistake."

9

chosen to withdraw the referenced filing as a condition of the

10
11

"Edwards and Cassell

"For that reason Edwards and Cassell have

settlement."
That's all a very interesting lawsuit, but that's a

12

lawsuit that does not have Ms. Giuffre as a party.

13

Cassell and Edwards versus Alan Dershowitz, with claims going

14

back and forth.

15

vindicating their own professional interests and their

16

professional reputation responding to the attacks that had been

17

made by Mr. Dershowitz, and they chose to settle the case, as

18

did Mr. Dershowitz, for undisclosed financial reasons.

19

It was

Cassell and Edwards were, of course,

And also, from the fact I think your Honor is now

20

aware, that there were some witnesses who were not available.

21

Sarah Ransome has come forward in this case to say that she was

22

a traffic to Alan Dershowitz in the same way that Ms. Giuffre

23

alleges, and that was information that has only recently become

24

available.

25

The point is, you have enough business on your hands
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1

without getting into the details of another separate lawsuit

2

that did not involve Ms. Giuffre as a party, and so we've moved

3

in limine.

4

And let me make clear that I emphasize the narrowness

5

of our motion here.

6

that litigation.

7

colleague, Ms. McCawley, who has presented our argument for why

8

Dershowitz should not be in this case at all, and of course, if

9

we prevail on point 1, this point becomes irrelevant.

10

We seek to preclude evidence involving

Your Honor has already heard from my

But in addition to point 1, we don't need to be

11

getting into the details of the separate lawsuit.

12

relevant to the case of Giuffre versus Maxwell.

13

their responsive brief, if I understand correctly what they say

14

is, oh, well look.

15

why hasn't she filed a lawsuit against Dershowitz?

16

going on there?

17

It's not

Defendants, in

Why didn't Ms. Giuffre join the lawsuit or
What's

Well, of course, your Honor is aware, there are a

18

variety of statutes of limitation around the country, and

19

indeed around the world.

20

have not all run at this point.

21

considerations that go into whether or not someone like

22

Ms. Giuffre would file a lawsuit, and these issues shouldn't be

23

discussed in front of the jury.

24

particular lawsuit.

25

Ms. Giuffre has not -- those statutes
There are varying

That's nothing to do with this

Moreover, defendant apparently argues that statements
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1

that Edwards and Cassell made in this other lawsuit are somehow

2

binding on Ms. Giuffre.

3

counsel, Florida attorney Jack Scarola.

4

in that case isn't binding on Ms. Giuffre.

5

Edwards and Cassell had separate legal
Whatever was going on

Under the relevant rules, an attorney's statements are

6

binding on a client only on a matter within the scope of the

7

relationship.

8

interests, this was not vindicating some interest of

9

Ms. Giuffre.

10

And this was vindicating separate professional

So for all those reasons, we ask that the defamation

11

litigation between Dershowitz and Edwards and Cassell be

12

excluded.

13

in front of you already.

14

Of course, you have the separate issue of Dershowitz

Let me turn then to point number 19.

Here again, we

15

have a narrow issue presented to your Honor.

We are asking

16

that you exclude Judge Marra's ruling on the joinder motion.

17

As your Honor is well aware, the triggering event in this case

18

was when Ms. Giuffre, then known as Jane Doe Number 3, filed a

19

motion to join Jane Doe 1 and Jane Doe 2 in the Florida pro

20

bono Crime Victims Rights action.

21

Now, Judge Marra denied that motion to join, but at

22

the same time he said, "The reason I'm denying the motion to

23

join is you can participate in the case in other ways without

24

being a formal party."

25

Doe 3 can participate in this litigated effort to vindicate the

He cited, and I quote, "Of course, Jane
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rights of similarly situated victims" --

2

THE COURT:

3

MR. CASSELL:

4
5

I'm familiar with it.
Okay.

Right.

So that's Judge Marra's

ruling.
And you understand that was obviously on a technical

6

joinder issue.

7

good joinder motion or a bad motion, has nothing to do with

8

whether or not Ms. Giuffre was defamed.

9
10
11

The joinder issue, whether that was a

THE COURT:

How do you propose to handle the joinder

motion evidentially?
MR. CASSELL:

Right.

We think the joinder motion

12

should simply come into evidence as the pleading to which

13

Ms. Giuffre -- I'm sorry -- Ms. Maxwell was responding.

14

THE COURT:

15

MR. CASSELL:

Lock, stock, and barrel?
So we are obviously waiting for guidance

16

from your Honor.

17

let's just not get into that, that's --

For example, if you say, look, Dershowitz,

18

THE COURT:

19

MR. CASSELL:

20

THE COURT:

21
22
23
24
25

38

arguments.

That didn't answer my question.

Please.

I apologize.

You talk about many trials, many

You want to put in the entire motion?

MR. CASSELL:

Yes, unless your Honor -- I want to be

direct here.
Yes.

However, if you say, look, Dershowitz isn't

coming into this case, there are some allegations about
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1

Dershowitz that we would then believe, in light of your ruling,

2

should be redacted.

3

Honor restricting the case, it's our position that all --

4
5
6
7
8
9

THE COURT:

But until we have any rulings from your

But you don't have an edited version of

the intervention motion that you would like me to consider.
MR. CASSELL:

We would propose one once we get rulings

from your Honor on the motions in limine.
THE COURT:

By the way, just parenthetically, folks,

these motions in limine are good fun, and we're all having a

10

nice time, but they're not binding.

11

expressing my view, or I will, I hope, some day express my view

12

on these issues, but the trial may turn in a different

13

direction and, you know, who knows.

14

MR. CASSELL:

I mean by that, I'm

Okay.

We understand.

And one of the reasons

15

we have not proposed a redacted joinder motion, that showed up

16

in a reply brief from the defendant, we didn't move to file a

17

surreply with a possible motion.

18

proceed, and we're happy to get guidance from your Honor, but

19

once we have rulings from you on what's in the case and what's

20

out, then we might go through the joinder motion.

21

we're sitting today, the joinder motion goes in in its

22

entirety.

23

We think the best way to

But where

But what does not come in is then, all right, that's a

24

legal pleading.

Gee, I wonder what happened.

Judge Marra made

25

a ruling, we don't need to get into the details of that ruling.
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1

Of course, we would want to explain that there were nine

2

separate reasons why those allegations were included.

3

Marra referred to the first of the nine reasons.

4

other additional reasons why those were included.

5

essentially, again, be a mini trial about, well, what does a

6

joinder motion mean?

7

have been under Rule 21.

We have eight
It would

It should

What did the judge do?

It has no bearing at all on the issues in the case,

8
9

Did you file under Rule 15?

Judge

and it, of course, has very substantial prejudicial effect

10

because it leads to a confusion of the jury.

The jury's trying

11

to figure out, well, what's going on in the Crime Victims

12

Rights Act case when the issue is whether or not Ms. Giuffre

13

defamed.

14

Now, there is an issue in their pleadings.

They say,

15

well, this could end up being relevant because there might be

16

some kind of a privileged setting issue.

17

Honor correctly was pointing out a moment ago, if things show

18

up in the trial, it's possible that something could change, but

19

we don't anticipate that becoming an issue in the trial at this

20

point.

21

somehow becomes an issue in the case, then it would be time to

22

revisit that during the trial.

Again, I think your

If the issue of whether this was a privileged setting

23

In any event, issues of whether this was a privileged

24

setting or not aren't litigated in front of the jury, that's a

25

legal issue for your Honor to determine whether the setting was
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or was not privileged.

2

you know, Judge Marra's ruling, and therefore, that should be

3

excluded.

4

We don't take jury evidence on that,

So that is item number 19.

Let me turn then to item 20, and I'm handling that.

5

This is essentially a hearsay exercise.

6

be excluded regarding Rebecca Boylan.

7

Boylan has not been deposed and is not going to be a witness in

8

the case.

9

We want information to

Why?

Because Rebecca

As we understand what the defendant is planning to do,

10

she's planning to call Mr. Dershowitz.

11

to say Ms. Boylan told him that Ms. Giuffre told him something,

12

and so we have the classic hearsay within a hearsay situation.

13

The problem, of course, is that Boylan is not here.

14

Mr. Dershowitz is going

The defendant's pleadings say, ah-hah, but this is an

15

admission by Ms. Giuffre, and it would be if Ms. Boylan were on

16

the stand so we could ask her questions about, well, did

17

Ms. Giuffre really say that?

18

wasn't she saying that she's been abused by Ms. Maxwell?

19

they want to skip over that intermediate stuff, have Dershowitz

20

describe what Boylan describes Ms. Giuffre said, and that's

21

obviously -- and then I'm assuming Dershowitz is going to put

22

his spin on what Ms. Boylan allegedly said to him.

23

no set of circumstances in which that hearsay within hearsay

24

could be admissible because Ms. Boylan has not been deposed,

25

and is not here, it's rank multiple hearsay.

And what did she mean?
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1

I am about done at this point.

2

With regard to the remaining issues, you'll be happy

3

to hear that I think things can be sped up.

4

these issues should simply be, as your Honors I think was

5

suggesting a moment ago, deferred to trial.

6

We believe that

Items 21, 22, 23, 24, 25, 26, 27, 28, and 29, those

7

were sort of just kind of protective measures.

The one

8

footnote or caveat we would add to that, your Honor.

9

this gets punted to the trial, but we would simply ask your

We think

10

Honor to direct defense counsel before they let the cat out of

11

the bag on any of these that there be a sidebar or hearing

12

outside of the jury just so that, you know, our motion in

13

limine doesn't become moot because they've already effectively

14

put it in front of the jury.

15

The one that's of particular concern is alleged bad

16

acts by the defense team.

17

Honor, unfortunately, has seen some, you know, frankly

18

aggressive language directed to the plaintiff's team here by

19

the defense team.

20

one of those allegations.

21

and forth because we think it's irrelevant.

22

At various points, I think your

We're prepared to respond to each and every
We've tried not to get into the back

But if there was to be some kind of an attack launched

23

on any of the members of the Boies Schiller Firm, of Brad

24

Edwards, myself, we would ask that we be given leave to address

25

that at sidebar, in-camera, or outside the presence of the jury
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1

so that we can keep the fact that we have done something bad

2

that should then be held against our client away from the jury.

3

But all these remaining things we are in agreement, I

4

think with the suggestion you were perhaps making a moment ago,

5

we can deal with these issues at trial.

6

That's our omnibus motion in limine, your Honor.

7

THE COURT:

8

MS. MENNINGER:

9
10
11

Thank you.
The omnibus motion reads like a list

of everything plaintiff has lied about or anything that would
undercut her claim for damages.
Plaintiff quoted Passim in her reply brief from a

12

particular federal evidence treatise, and I would like to tell

13

the Court, she left out the most important parts, and that is

14

the ones that relate to 405(b).

15

As that treatise reads, "Character is an element of a

16

defense in a defamation case if the defending party claims that

17

the statements in question are true and seeks to prove that the

18

plaintiff has the character ascribed to her or to reduce

19

damages by showing that her reputation is so bad the statement

20

did no harm.

21

"In such cases, pursuant to Rule 405, all forms of

22

character evidence are admissible wherever relevant, including

23

opinion, reputation, and specific instances of conduct."

24
25

As your Honor found in our motion to dismiss ruling of
February 29th of last year, "Though defendant never called
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plaintiff a liar, to call her claims obvious lies that have

2

been shown to be untrue demands the same meaning.

3

cannot be making claims shown to be untrue that are obvious

4

lies without being a liar."

44

Plaintiff

Ms. Maxwell has stated in her answer after that that

5
6

her statement was true; that is, plaintiff is a liar.

7

thus entitled by Rule 405 to introduce all forms of character

8

evidence, including specific instances of conduct, opinion, and

9

reputation.
What does that evidence look like?

10

She is

Plaintiff's mother

11

described her as a liar, plaintiff's fiance described her as a

12

liar, plaintiff's employer from 2002 described her as a liar.

13

Your Honor, I would like to start with the first one

14

that plaintiff started with, and that is motion in limine 2,

15

which is Bill Clinton being on the island.
Ms. Maxwell is going to testify at this trial, and

16
17

she's going to testify regarding the obvious lies that

18

plaintiff told her.

19

Ms. Maxwell was on the island with Bill Clinton and herself at

20

a dinner party.

21

exhibits.

23
24
25

If I may approach, your Honor?

I have three

Two for now.

THE COURT:

22

One story that plaintiff has told is that

I think in duplicate, to the extent that I

think.
MS. MENNINGER:

I'd like to first direct the Court's
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THE COURT:

2

MS. MENNINGER:

3

THE COURT:

4

MS. MENNINGER:

45

I've read it.
-- Sharon Churcher.

Yes, I've read it.
Okay.

It's the one in which

5

Ms. Giuffre, on March 5th, 2011, gave a long and lengthy

6

interview to Sharon Churcher describing her experience on the

7

island with Bill Clinton, with Al Gore, with Al Gore's wife,

8

with all kinds of famous people.

9

large and media coverage.

10

And the island event featured

If you notice the date of that

article, your Honor, it's March 5th, 2011.
The next document I provided is a press statement

11
12

issued by Ghislaine Maxwell on March 10th, 2011, so five days

13

later, in which she writes, care of her attorneys, "Ghislaine

14

Maxwell denies the various allegations about her that have

15

appeared recently in the media.

16

entirely false."

These allegations are all

Your Honor, the last document I would like to direct

17
18

your attention to -- by the way, after Ms. Maxwell published

19

this press release, Virginia Roberts did not sue her, she did

20

not claim that she had been emotionally distressed or injured

21

by being called, essentially, a liar in this particular press

22

release.

23

your Honor, the evidence at trial will show a substantial

24

number of emails between Virginia Roberts and Ms. Churcher

25

contemporaneous with this article.

And also, with respect to the Bill Clinton article,

In none of them does she
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say, 'You got it wrong.

2

helicopter with Bill Clinton.

3

did none of that.

46

I never saw Ghislaine Maxwell on a
I never said that to you,' she

So your Honor, the last document, and it really, I

4
5

think, actually helps clarify the question your Honor raised

6

when you came out to court this morning, is an email.

7

email from Ghislaine Maxwell to Alan Dershowitz, January 6,

8

2015, and it has a document attached called "Four Press

9

Complaints".

It's an

Your Honor will notice that this document is not

10
11

marked confidential, it was produced by Ms. Maxwell over a year

12

ago, it is marked Ghislaine Maxwell 0006, and it's a

13

communication between herself and Alan Dershowitz, someone with

14

whom she does not have a joint defense agreement, and that's

15

why she produced this email.
Your Honor, this email, as you can tell from the date,

16
17

was sent four days after the allegedly defamatory statement at

18

issue.

19

statements from the papers that have been shown to be

20

completely untrue or show inconsistency in her story.

21

article is listed so you can find that link that references the

22

lies are inconsistencies.

23

It reflects Ms. Maxwell's dossier of all of the

Each

Your Honor, if you look at this document that was sent

24

just a few days after the January 2nd email, and you turn to

25

page 3, which is actually the attached document, "Four Press
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1

Complaints", because Ms. Maxwell says she's preparing a press

2

complaint in the UK, in other words a legal action, the third

3

page, your Honor, is the document that was attached that was

4

produced over a year ago.
How this document reads at the top, "Drafted by

5
6

Ms. Maxwell.

I have copied direct lines and quotes from

7

articles, and my comments are in orange after the quote.

8

relevant article that the quotes came from is listed below the

9

last quote.

The

Below, I think, are some of the irrefutable

10

contradictions and interesting additional details that can be

11

used in the letter to the mail and in the following press

12

complaints.

13

find helpful.

In addition, this article on Rothstein you may

"What is the number one lie that Ms. Maxwell points

14
15

to?

Number 1.

Bill Clinton identified in lawsuit against his

16

former friend and pedophile Jeffrey Epstein who had regular

17

orgies."

18

And then Ms. Maxwell's commentary directly afterwards,

19

in a quotation, "Huge problem is that Clinton never came to the

20

island."

21

Your Honor, in plaintiff's response -- excuse me --

22

reply brief, they claim Ms. Maxwell had no knowledge in early

23

January, 2015 that Bill Clinton had never been to the island.

24

Obviously, she had knowledge of that because she was claimed to

25

have been there with him and claimed to have flown on a
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helicopter with him by plaintiff in her Sharon Churcher

2

published articles.
And here, in January of 2015, Ms. Maxwell is saying he

3
4

was never on the island.

5

anybody else.

6

your Honor, she's cataloged all of the changed stories of

7

Virginia Roberts, all of the lies Virginia Roberts has told,

8

all of the different news articles in which those lies were

9

told, and said that this is going to be the basis of her press

10

It doesn't depend on Louie Freeh or

That's obviously -- in this particular email,

complaint in the UK.
Likewise, on the next page, your Honor, GM009, at the

11
12

bottom, again, she specifically refutes the claims about Bill

13

Clinton being on the island and says, "He was never there."

14

Right after that, she says, "Virginia discussed that Al Gore

15

and his wife Tipper were also guests on the island."

16

Ms. Maxwell writes, "They have also never been on the island,

17

and I don't believe they even know Jeffrey Epstein."

And

So when the jury is asked to consider what Ms. Maxwell

18
19

meant when she issued, through her attorney and her press

20

agent, the January 2nd, 2015 statement, we have a

21

contemporaneous document drafted by her that was produced in

22

discovery a year ago.

23

complaint, none of it refers to the CVRA joinder motion.

24

of it.

25

floating around about her and about her involvement with

None of it refers to the Jane Doe 102
None

It refers simply to press allegations that have been
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2

Jeffrey Epstein and Virginia Roberts.
Plaintiff's counsel has said statements made in the

3

newspaper articles are hearsay.

4

it's plaintiff's statement in a news article, it's called a

5

party admission.

6

49

That is often true, but when

Plaintiff complains that she didn't have the

7

opportunity to depose President Clinton.

Your Honor,

8

plaintiff's counsel sought to depose President Clinton in their

9

reply brief at the end of June, 2016, about a week before

10

discovery was to close.

11

opening brief, they raised it in docket number 211.

12

They didn't even mention it in their

In that request, which I didn't have an opportunity to

13

object to because it came in reply, she said she wanted to

14

depose him to, "establish his close personal relationship with

15

Epstein", she said nothing about wanting to see whether he had

16

been on the island, whether he flew in a helicopter, or

17

anything like that.

18

With regard to Louie Freeh, your Honor, we disclosed

19

him as a witness in our Rule 26 disclosures last March --

20

excuse me -- February of 2016.

21

to depose him, made no effort to find out his basis of

22

knowledge.

23

submitted a FOIA request.

24
25

Plaintiff made no effort to try

We produced in discovery his report in which he

Yesterday, you will recall Ms. McCawley testifying
about how she, herself, issued a FOIA request and got in
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1

response an FBI 302 motion -- excuse me -- statement of -- she

2

claims is authentic, but she doesn't know how it was redacted,

3

doesn't explain how it's redacted, but she wants to admit that

4

into evidence.

5

We are actually offering to put on the stand the

6

person who submitted the FOIA request to explain what was

7

requested and what was received.

8

your Honor, that's chain of custody.

That is not expert testimony,

With regard to motion in limine number 5, evidence of

9
10

denials by Prince Andrew and Buckingham Palace.

11

Honor, in a defamation case -- and I'm now quoting from

12

plaintiff's treatise that they cited throughout their response

13

and their reply -- excuse me -- "In defamation cases,

14

defendants can also prove that other liables and rumors about

15

the claimant are circulating, at least if they are widespread,

16

to demonstrate that it is not what the defendant said about the

17

plaintiff that causes her reputation to suffer but what others

18

said."

19

Again, your

Plaintiff also cites Sack of Defamation.

He supports

20

our position, your Honor.

Here, we have a statement by

21

Buckingham Palace that was issued on the internet and widely

22

circulated.

23

Virginia Roberts' claims.

24

circulated than anything Ms. Maxwell said, as evidenced by the

25

fact that plaintiff can't even find Ms. Maxwell's statement on

There is also a videotape of Prince Andrew denying
Both of those were far more
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the internet anywhere quoted in whole.
Also, Alan Dershowitz widely circulated his denials of

3

plaintiff's claims.

4

CNN's Nancy Grace Show, he was on Fox News.

5

places he called Virginia Roberts a liar, and a serial liar,

6

and other things.

7

He was on Good Morning America, he was on
All of those

We are entitled, your Honor, both through cross

8

examination of plaintiff as well as cross examination of her

9

experts, to challenge whether or not anything said by

10

Ms. Maxwell caused damage to her reputation or whether other

11

people calling her a liar on national news and international

12

news is, in fact, the cause of any damage to her reputation.

13

She is the one, of course, who has put her reputation

14

at issue.

15

denials is not hearsay, your Honor, it is offered for the fact

16

that the denial was widely circulated and very likely

17

contributed to people considering plaintiff to be a liar.

18

Having the Duke of York and Buckingham Palace issue

Motion in limine number 6, plaintiff's sexual history

19

and reputation.

20

again, under 405(b), is that once you have put your reputation

21

for being a liar in question, then other specific instances of

22

false claims become highly relevant and probative of your

23

character for truthfulness, particularly with regard to sexual

24

assault and sexual abuse.

25

This salient point, your Honor, of course,

Furthermore, your Honor, plaintiff is the one who's
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claiming she has damages of post-traumatic stress disorder, and

2

she is the one who is going to call to the stand her

3

psychiatrist to talk about that patient, and she is the one

4

that gave him evidence about these other acts to him and on

5

which he has relied in reaching his conclusions.

6

impossible for us to not be able to cross examine her expert

7

about preexisting PTSD caused by incidents and events unrelated

8

to Ms. Maxwell.

9

It is

Motion in limine number 7, whether or not Ms. Giuffre

10

can be called a prostitute.

11

no counsel, nobody that I'm aware of involved with the

12

litigation has referred to Virginia Giuffre as a slut.

13

something that plaintiff's counsel has brought up, and you will

14

notice there is absolutely no cite in any record, in any

15

document referring to her as such.

16

Your Honor, no one in this case,

That is

What has come up, your Honor, are internet sites in

17

which Ms. Giuffre has been called all kinds of things that are

18

unrelated to Ms. Maxwell, that do not cite Ms. Maxwell.

19

example, her friends gave interviews to the press in which they

20

described -- and this is attached as my Exhibit L -- described

21

Virginia Giuffre as "a money hungry sex kitten who enjoyed her

22

lavish lifestyle".

23

on the internet without talking about what is out there on the

24

internet.

25

experts about what her reputation is if we can't ask about

For

We cannot talk about plaintiff's reputation

We cannot cross examine her or cross examine her
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these other things that are circulating about her that have

2

nothing to do with Ms. Maxwell.

53

Mr. Cassell referred to our expert Phillip Esplin,

3
4

Dr. Esplin, and saying that he agreed not to refer to Virginia

5

Roberts as a prostitute.

6

context of a cross examination in which he said he has no idea

7

whether any of her claims are credible or not.

8

believe it's within the province of the psychiatrist to be

9

making credibility determinations.

Your Honor, that came up in the

He does not

So he was not in any way

10

suggesting, in fact he testified for hours to the contrary,

11

that he knows whether her claims of being a prostitute are true

12

or not true, and he agreed not to talk about.
The only context in which I think this comes up, your

13
14

Honor, are witnesses or people on the internet who have made

15

disparaging remarks about the plaintiff that have to be the

16

subject of her reputation and her request for damages that she

17

says are related to Ms. Maxwell.
Plaintiff's drug abuse, motion in limine number 8.

18
19

They have conceded, as they must, that the period of time about

20

which Ms. Giuffre is testifying is fair game for her discussion

21

of all of her illegal drug use.

22

prescription drugs, she has testified that she was on a number

23

of different drugs at the time, and that because of those

24

drugs, her memory of events from 2000 are, quote/unquote,

25

foggy.

And it wasn't just

And she says that's one of the reasons she can't
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1

remember the names of the foreign presidents that she was

2

trafficked to, and these other famous people, because she was

3

taking so many drugs she just can't remember.

4

Obviously, your Honor, a witness' ability to perceive

5

and recall and relate events that happened a long time ago that

6

were affected by drug use need to be brought to light before

7

the jury.

8
9

The second issue, your Honor, relates to the use of
prescription medication.

What you heard plaintiff say is they

10

would like to introduce evidence that she's taking prescription

11

drugs properly, but they want to exclude us from cross

12

examining her about that to see whether or not she was taking

13

prescription drugs improperly.

14

examination, your Honor.

15

That's called cross

Her use of prescription drugs has been well-documented

16

in her doctor's records, and she has made false statements to

17

her doctors regarding her need for prescription drugs.

18

gone from one doctor to the next, telling one that she hasn't

19

taken any Valium for years, and then the next one -- and then

20

we have the records showing that that's just not true.

21

told doctors that she was stressed out about a big litigation

22

in New York, she told a doctor that in the year 2014, this

23

lawsuit wasn't filed until 2015, so she's made statements to

24

doctors that are inaccurate.

25

She's

She's

Your Honor, her statements reflected in her medical
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1

records may or may not be admissible depending on what she says

2

on the stand, but they are her statements and they are,

3

therefore, potentially admissible as admissions of a party

4

opponent under 801(d)(2).

5

Moreover, her doctor is the one who wants to testify

6

about her need for medications going forward, and he has been

7

the one who's talked about her previous use of medications.

8

Her Colorado doctor testified that she had misled him and not

9

fully disclosed her need for prescription medications, and

10

there's also the question about whether or not, if she opens

11

the door and says she's properly used medications for

12

post-traumatic stress disorder, then we should be able to

13

examine her, not only with respect to that, but her other use

14

of prescription and illegal drugs.

15

And your Honor, I think it is inappropriately limiting

16

to say we can only talk about her use of drugs during the

17

period of '99 to 2002 because any drug use that she has used in

18

the meantime can go to establish whether or not she truly had

19

post-traumatic stress disorder or any other mental health

20

disorder.

21

She has filed a lawsuit asking for $30 million in

22

emotional distress, pain and suffering, and her doctor is going

23

to testify that she needs medications as a part of managing

24

that pain and stress and emotional distress.

25

using drugs in the interim that may affect her memory, if she's

If she's been
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1

using drugs now that may affect her memory, or if she's

2

inappropriately used drugs in the meantime, all of that would

3

go to whether or not she truly has the emotional distress that

4

she claims.
Motion in limine 9, plaintiff's criminal history.

5

If

6

I understand plaintiff's argument, they do not want her to be

7

cross examined either under 608(b) or 405(b) with regard to a

8

specific instance of dishonesty; that is, her theft from her

9

employer.
There are legions of cases, your Honor, that find

10
11

theft to be a crime of dishonesty and admissible for proof of

12

character of dishonesty.
Not only, your Honor, did she get charged by the

13
14

authorities in Florida with this crime of theft from her

15

employer, an arrest warrant was issued for her, that arrest

16

warrant was outstanding at the time she, quote/unquote, fled to

17

Thailand.

18

year, I think 2009 or 2010, when it was quashed.

19

failed to come back to this country during that entire time.

20

It got quashed because it had been such a long passage of time.

That arrest warrant remained outstanding until the

21

THE COURT:

22

MS. MENNINGER:

Plaintiff

Who was the employer?
It was the Roadhouse Grill, your

23

Honor.

It was a burger joint.

And she was working at that

24

Roadhouse Grill in March of 2002 during the period of time she

25

claims that she was a sex slave.

She claimed that she was a
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sex slave, that she was getting paid wads of cash, thousands of

2

dollars by Jeffrey Epstein, and this was happening 24/7.

3

we asked in discovery, and we got a bunch of records, not only

4

of her working at the Roadhouse Grill, but also of her working

5

at a bunch of other restaurants, at a veterinarian's office,

6

all kinds of things during the period of time that she says she

7

was a -- what is commonly known as a sex slave, is how she

8

described it in her papers.

9

And

Your Honor, she compounded the lie about the theft

10

because she wrote a book manuscript, as you know.

11

book manuscript, she describes that it was not her who took the

12

money from the tip jar, it was her boyfriend, Tony Figueroa,

13

and that's also what she testified during her deposition.

14

And in that

She said, for example, that she didn't commit the

15

theft, that he came in at the end of her shift, and while she

16

wasn't looking, he's the one that took the tips.

17

Well, we deposed Tony Figueroa, and Tony Figueroa,

18

your Honor might be surprised to hear, is a gentleman with

19

several felonies to his name, which he gladly recounted on the

20

witness stand on videotape.

21

has committed, thefts from a video store, he was charged with

22

felonies, he was put on probation for ten years, he recently

23

had gotten out, but he actually denied that he was the one who

24

took the money from the tip jar.

25

He talked about all the thefts he

So there's the lie, there's the tip jar theft, then
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1

there's the lie about the tip jar theft, and then there is the

2

arrest warrant that was issued that plaintiff left the country

3

for over a decade while that arrest warrant was outstanding.

4

Your Honor, the fact of police contacts during this

5

timeframe, including this one, go directly to other issues,

6

including whether or not plaintiff was truly the sex slave that

7

she describes.

8

police on numbers of occasions during the relevant time

9

period -- she called them to report a theft, she called them to

10

help with a civil assist getting her out of her apartment, she

11

called them for all kinds of reasons -- and at none of those

12

points of time did she tell the police that she was currently

13

then a, quote/unquote, sex slave.

14

She had an opportunity, because she called the

Your Honor, the Roadhouse Grill also -- the Mail On

15

Sunday is the one who printed a story about the Roadhouse Grill

16

and confronted her aunt who was being interviewed for one of

17

their stories about it.

18

what a great niece she had, and then the news asked her about

19

the Roadhouse Grill theft, and she said, "Wow, I didn't even

20

know that she was working in a burger joint."

21

her internet reputation.

22

The aunt was in the process of saying

So it goes to

And finally, your Honor, I think if you look back to

23

that email between our client and Mr. Dershowitz on page GM009,

24

it's one of the lies that our client specifically referred to.

25

She quotes Virginia Giuffre's statement, "Jeffrey bought me
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1

jewelry, diamonds were his favorite, and wonderful furniture.

2

He was paying me very well because I'd give him sex whenever he

3

wanted," to which our client responded, "If he was paying her

4

so well, why steal from her burger job in 2002?"

5

within our client's knowledge on January 6, 2015, and that is

6

an additional reason why it should be admitted going to her

7

state of mind or actual malice, as plaintiff likes to call it.

8
9

So it's

Your Honor, with respect to the school records, the
school records are what they are.

They explain that she was in

10

school during the entire time she claims that she was a sex

11

slave, it gives her numbers of days of attendance, I don't

12

understand why those records wouldn't be admitted in cross

13

examination of her as to her whereabouts at certain occasions.

14

Plaintiff certainly intends to introduce flight logs to show

15

that she was or wasn't in certain places, so school records

16

show where she was and wasn't on certain dates, and that's

17

important, your Honor.

18

Moreover, plaintiff is the one who told Sharon

19

Churcher about her own problems with school.

She told Sharon

20

Churcher, and Sharon Churcher published with her authorization

21

that she went back to school to get her GED, and she wanted to

22

study for massage.

23

Police records reflect the fact that she was a truant during

24

this period of time, that her mother was concerned about her

25

abusing drugs and alcohol.

She talked about dropping out of school.

The school records intimately
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1

intersect with the entire story that plaintiff has told about

2

being a sex slave in the years 1999 to 2002.

3

Also, your Honor, they go to damages because plaintiff

4

has claimed that she should be entitled to a certain amount of

5

damages, and her own experts have talked about her being a

6

troubled child.

7

psychiatric expert, and he relied on finding that she was a

8

troubled child, and then he's made inferences from there about

9

why she should be entitled to certain damages, and I think the

10
11

Again, this is something that they told their

school records are a fair game for cross examination of him.
Motion in limine number 11, her bad childhood

12

behavior.

13

in to see the psychiatrist, went in to see hers and our

14

independent medical examiner, and in both cases she described

15

all of her, quote/unquote, bad childhood behavior.

16

to her damages, your Honor.

17

to elicit and keep us from eliciting anything that would

18

contradict it.

19

Again, your Honor, this is exactly -- plaintiff went

So it goes

They want to elicit what they want

But putting your reputation and your character in

20

issue, as she has in this case, about the time when she was a

21

child is necessarily a part of our cross examination to explain

22

to a jury what her reputation at the time of the acts in

23

question were.

24

She was a truant, reported to the schools as a truant,

25

reported by her mother to the police, circulated with people in
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1

the community out trying to find her, and she was known as such

2

in her community.

3

her reputation for truth telling, her reputation for honesty at

4

the time she was a child when she claims that she was the

5

victim of sex abuse, is not supported by the law.

6

So to say somehow that we can't talk about

Plaintiff also cites to Sack on Defamation, and I

7

believe the cite is 10, Section 5.

And your Honor, I think

8

this helps clarify a lot of what our position is in this case.

9

Sack believes, as we do, that it is entirely

10

appropriate under 405(b) to question a plaintiff who has

11

alleged defamation, whose reputation is an issue about all

12

kinds of bad acts.

13

just no reason we should be allowed to ask about all these

14

other bad acts.

15

They have said, just now, that there is

Sack cites, your Honor, to an Eleventh Circuit case,

16

Schafer vs. Time, Inc.

In that case, your Honor, Sack says the

17

Eleventh Circuit found the district court had been correct when

18

it ruled that the defendant, which allegedly accused the

19

plaintiff of being a traitor, "would be permitted to question

20

the plaintiff about a felony conviction, a possible violation

21

of his subsequent parole, convictions for driving under the

22

influence, an arrest for writing a bad check, failure to file

23

tax returns, failure to pay alimony and child support, and

24

evidence concerning plaintiff's efforts to change his name and

25

social security number."

In other words, once you put your
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1

reputation at issue, all of these specific instances going to

2

your honesty are fair game.

3

In this case, we have asked plaintiff whether she

4

filed tax returns.

5

matter, as plaintiff contends, it is a crime.

6

dishonesty.

7

She said, "No."

Tax fraud is not a private
It is a crime of

She likewise put into her complaint that her

8

reputation was injured in her professional capacity as

9

President of Victims Refuse Silence.

We inquired whether

10

Victims Refuse Silence was, indeed, a legitimate enterprise.

11

We learned that they had not met their tax obligations and they

12

had not been funded.

13

of 702 motions, so I won't repeat it all here.

14

That is, as your Honor knows, the subject

I will say, however, that both of those issues,

15

failure to file tax returns and tax fraud, are exactly the

16

kinds of evidence permissible under 405(b) when you are

17

attempting to establish the truth of your statement that

18

plaintiff is a liar.

19

Motion 14, evidence of being a victim of domestic

20

violence.

Your Honor, in this case, plaintiff claims

21

$30 million in pain, suffering, and emotional distress.

22

Plaintiff's expert, Dr. Kliman, testified that domestic

23

violence by her husband is likely a cause of exacerbation of

24

her PTSD.

25

more likely happened more than once.

He also testified it was a very violent episode and
He also testified that

SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300

H3VOGIU1
Case 1:15-cv-07433-RWS Document 851 Filed 04/12/17 Page 63 of 158

63

1

she needs additional marital and sexual counseling based on her

2

disinterest in sex, which she claims is caused by the

3

defamatory statement.
Our expert, your Honor, likewise found that the far

4
5

more likely cause of any dysfunction in her marriage which

6

arose at the time of the domestic violence incident and was

7

more likely the cause of any PTSD pain, suffering, or emotional

8

distress that she was experiencing.
That domestic violence incident happened in early

9
10

March, 2015, a couple of months after the allegedly defamatory

11

statement, and seven months before plaintiff brought this

12

lawsuit.

13

The criminal proceedings against her husband also are

14

relevant to her damages, apart from Dr. Kliman's testimony.

15

Her husband was ordered to live away from their home, leaving

16

her to care for her three children alone.

17

participating in the court-ordered domestic violence

18

counseling, and he fled the country with an active arrest

19

warrant that remains outstanding to this date from Colorado.

20

He then stopped

All of these alternative sources of emotional distress

21

for plaintiff should be admitted, as her expert, Dr. Kliman,

22

has testified, in as far as they impact supposed pain,

23

suffering, loss of enjoyment of life.

24
25

Motion in limine number 15, any testimony that sex
with a 17-year-old girl is, quote/unquote, lawful.
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is the one who claims she had sex with various people at

2

various places at various times, some when she was 17, some

3

when she was 18, some when she was 19, some in Florida, some in

4

England, some in New York, some in New Mexico.

5

cases, except Florida, the age of consent is 17.

6

In all of those

I don't know what evidence plaintiff is going to

7

introduce about what sex she had, where, with whom, and her age

8

at that time because those sands have shifted dramatically

9

during the course of this litigation.

All I can say, your

10

Honor, is, if she tries to introduce evidence that she had sex

11

at a certain place and time and claimed that it was unlawful,

12

your Honor will be duty bound to instruct a jury on what is or

13

isn't lawful in a particular jurisdiction at a particular time

14

in a particular place.

15

Your Honor, I would submit that motion in limine 16

16

regarding the medical records, again, is something that depends

17

dramatically on what plaintiff introduces during her case in

18

chief, but there are many statements, as I mentioned earlier,

19

to her doctors which would be admitted as nonhearsay if offered

20

against her as party admission.

21

There are many statements over the last 15 years that

22

relate to her mental condition, that relate to her medications.

23

Do I anticipate asking about her ferret bite?

24

anticipate asking about the other things that are listed in her

25

motion in limine?

I do not.

I do not.

Do I

But I do believe that there are a
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1

number of times that she saw doctors, made statements, sought

2

treatment, got medications, all of which are reflected in her

3

medical records and are something that about which she may be

4

cross examined.

5

She claims her medical records are private.

She is

6

the one seeking $30 million in emotional distress, pain and

7

suffering, and I think when you do that, I'm sure her lawyers

8

advised her that her privacy rights with respect to her medical

9

records would no longer be the same as a private individual.

10

Your Honor, Motion in limine 17, again, the dollar

11

value of the Jane Doe settlement depends entirely on what

12

happens in terms of plaintiff's case in chief and whether any

13

other evidence regarding the Jane Doe 102 litigation comes into

14

evidence, because if it does, then the settlement and the

15

settlement amount may very well become relevant, but I can't

16

say right now how anyone intends to use that at trial, why it

17

would be relevant, and I can't say whether or not the

18

settlement amount would likewise be relevant.

19

Motion in limine 18, the Cassell-Edwards-Dershowitz

20

litigation and their settlement.

21

Mr. Cassell to refer to himself in the third person when he was

22

talking about that litigation.

23

It's interesting to note

Your Honor, there are a number -- I can count five

24

reasons, at least, that that case is relevant to the facts in

25

this case.
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66

She was deposed

2

in that case.

She testified under oath in that case,

3

represented by the same counsel that she has here.

4

testimony in that case is admissible.

Her

5

She participated in that case, your Honor, from March

6

of 2015 or so until it settled in or around April of 2016, and

7

she reported to her doctors that it was causing her a

8

significant amount of stress.

9

deposed in that case she went to a doctor and requested that

In fact, shortly before she was

10

she get more Valium to help her handle her upcoming deposition.

11

Dr. Miller, our psychiatrist, found that her

12

participation in that lawsuit as a witness caused her

13

significant stress and explained many of her complained of

14

symptoms, and he said that they were exacerbated by her

15

participation in that litigation.

16

Third, evidence regarding that lawsuit goes to her

17

reputational damages.

18

federal evidence treatise relied on by plaintiff.

19

defamation cases, defendants can also prove other liables and

20

rumors about the claimant are circulating, at least if they are

21

widespread, to demonstrate it is not what the defendant said

22

about the plaintiff that caused her reputation to suffer but

23

what others said.

24
25

Again, your Honor, I refer to the

Your Honor has read the 702 pleadings.

In

Plaintiff's

experts have pulled off the internet all kinds of stories that
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1

relate to plaintiff and said that those stories are evidence of

2

her damaged reputation.

3

actually were pulled off the internet, a substantial number of

4

them relate to the Cassell-Edwards-Dershowitz litigation; what

5

happened in the litigation, statements made by the parties in

6

the litigation, statements made about Virginia Giuffre relevant

7

to that litigation.

8
9
10
11
12

If her reputation is damaged by some other litigation
that has nothing to do with Ms. Maxwell, Ms. Maxwell can't be
responsible for that reputational damage.
THE COURT:

What's your explanation of the damage

caused to Giuffre by the Dershowitz case?

13

MS. MENNINGER:

14

THE COURT:

different kind of thing.

16

damage her reputation?

18

I'm sorry?

I understand the testimony part.

15

17

When you look at the stories that

MS. MENNINGER:

That's a

But the case itself, how does that

It's the press attendant to that case,

your Honor.

19

THE COURT:

Okay.

20

MS. MENNINGER:

So the press attendant.

There was a lot of press attendant to

21

that case which was, frankly, negative to the plaintiff that

22

had nothing do with Ms. Maxwell's denial.

23

have relied on that press and claimed that that press somehow

24

supports their claim for damages against Ms. Maxwell, even

25

though she's not mentioned in the particular stories.

And their experts
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2
3

THE COURT:

But how is that going to figure into

damages in our case?
MS. MENNINGER:

Your Honor, I think the jury would be

4

instructed here not to hold Ms. Maxwell responsible for any

5

harm to plaintiff's reputation caused by third parties or

6

alternate sources, including stories that were generated by

7

statements made by her own counsel, by Alan Dershowitz, by

8

Prince Andrew, by anyone else.

9
10
11

68

THE COURT:

Well, yes.

But what I'm trying to figure

out, what about that case was damaging to Giuffre?
MS. MENNINGER:

I can't tell you that, your Honor.

12

It's actually plaintiffs who are asking for $1.9 million in

13

reputational cleanup costs, and when you ask them what

14

reputational cleanup costs are you trying to clean up, they

15

point to stories having to do with the Dershowitz litigation.

16

They say her reputation was damaged by that litigation and by

17

the stories related to it, and they want to push all of those

18

stories down on the internet searches.

19

to Ms. Maxwell, stories that relate to her litigation with --

20

her lawyer's litigation with Alan Dershowitz.

21

THE COURT:

22

MS. MENNINGER:

Not stories that relate

Okay.
I don't think that evidence should

23

come in because I don't think it's based on science, but I

24

realize that's not for today.

25

Likewise, your Honor, her failure to sue Alan
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1

Dershowitz, although he's gone on all of these other shows and

2

called her a liar after she said she had sex with him seven

3

times, goes to her failure to mitigate any of her damages.
Finally, your Honor, there is, as you heard from

4
5

Mr. Cassell, talking about Cassell lawsuit, a statement issued

6

that that lawsuit was a mistake.

7

made representations, they did so while they were representing

8

plaintiff.

9

both pursuing their own lawsuit and also representing plaintiff

Whether her attorneys have

This was while Mr. Cassell and Mr. Edwards were

10

in this case.

So any statements that they issued that are

11

within the scope of their agency, your Honor, are

12

representations, frankly, made by plaintiff.

13

With regard to the Judge Marra order, motion in limine

14

19, your Honor, plaintiff would like to make a lot of arguments

15

now.

16

collaterally estopped from reraising them.

17

seriously misleading, your Honor, to admit the joinder motion

18

and not inform the jury that a judge found that the allegations

19

contained in that joinder motion were impertinent.

20

She's already litigated those points.

She lost.

She's

And it would be

Motion in limine 20, Rebecca Boylan.

They said she's

21

not been deposed.

She was a disclosed witness.

They said

22

she's not going to be a witness.

23

I don't think this is the appropriate time to raise this issue.

24

It's not an appropriate motion in limine.

25

rules of evidence are with regard to hearsay and double

Well, we'll see.

Your Honor,

I know what the
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hearsay.
That's also true, your Honor, largely with respect to

2
3

the rest of the motions.

They are asking for an advisory

4

opinion from this Court about things that may or may not

5

happen.

6

time on it.

Your Honor, I just don't see the need to waste more

7

There is only one issue, the one raised in 28 where we

8

have presented the possibility that as the party that bears the

9

burden of proof, we would be allowed during closing arguments,

10

for example, to comment on the lack of proof, which is a common

11

closing argument.
If they have control over a party and that party

12
13

doesn't come and testify, we may, under the appropriate

14

circumstances and with the right foundation, ask for a missing

15

witness instruction, your Honor, but these are all advisory

16

questions at this point.
MS. McCAWLEY:

17
18

of the plaintiff.

19

point?

20

you'd like to proceed.

Would the Court like to take a break at this

I know we've gone for a couple hours.

21

THE COURT:

22

MS. McCAWLEY:

23

MR. CASSELL:

24
25

Your Honor, Sigrid McCawley on behalf

I'm not sure how

We're happy to address --

Let's finish.
Let's finish.

Okay, great.

Thank you.

Paul Cassell, your Honor, for

Ms. Giuffre.
The defense started with an overview of Rule 405(b),
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so let meet respond to that overview.

2

They reference Mueller and Kirkpatrick, a treatise

3

that we think is very instructive on this particular point.

4

71

Mueller and Kirkpatrick says, "It is true that in a

5

defamation case there is more latitude to introducing

6

reputational types of evidence.

7

remember, say Mueller and Kirkpatrick, that actual character is

8

not so much the question as reputation."

However, it's important to

9

And it follows that "specific instances of misconduct

10

cannot be proved if they were not generally known because then

11

they would not affect reputation."

12

They go on to say that, "When a defendant's proof goes

13

to specific instances under 405(b), caution from the judge is

14

in order.

15

character assassination that adds insult to injury which courts

16

can block by carefully considering relevancy issues and the

17

rule against unfair prejudice found in Rule 403."

18

against that backdrop that the Court should be considering

19

these 405 issues.

20

Proving misbehavior can, in effect, become a game of

And so it is

What I would like to do is offer three illustrations

21

of what I think is going to be a pervasive flaw in many of the

22

arguments advanced by the defense.

23

So we heard that, "Your Honor, look under 405(b).

The

24

fact that the mother -- plaintiff's mother described her as a

25

liar about using drugs and running away from home, that comes
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in to show reputation."

Let me explain why I believe that

2

argument is fundamentally flawed, and that will, of course,

3

carry over to other illustrations, as well.
The statement to which defense counsel was referring

4
5

was a statement that Ms. Giuffre's mother made during a

6

deposition as a witness in this case where the only people in

7

the room were the court reporter and the attorneys.

8

that when asked, "What did you think of your daughter 17 years

9

ago?

The fact

Well, I thought at the time that she was a liar," wasn't

10

something that goes to Ms. Giuffre's reputation because there's

11

no evidence anybody knew about it other than, you know, the

12

mother who is now being deposed in 2016.
Moreover, the question was, "What did you think about

13
14

the fact that your then 17-year-old child was running away from

15

school?

16

would go, I guess, to her reputation back in, what, 1999, 2000,

17

2001, that time period, but of course the damages that are at

18

issue in this case are damages around 2016 and thereabouts when

19

the defamatory statement is released.

20

Well, I thought she was lying to me about that."

That

So it's hard to see even an argument for the statement

21

of the mom in a deposition going to reputation.

22

maybe I'm missing something, maybe there's some marginal

23

relevance that can be distilled out of all of that.

24

course then your Honor has to weigh whatever marginal value

25

that has as to reputational issues against the very significant
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prejudicial effect.
Obviously, this is going to be considered by the jury

2
3

to think she's a bad kid.

4

Ms. Giuffre, and they're going to hold it against her, not

5

because it has some technical reputational aspect to it, but

6

because it is something that shows she's a bad person.

7

403, the evidence should be excluded.

Under

Let me give you a second illustration of reputational

8
9

They're not going to like

points.

They say, "Ah-ha, look.

Ms. Giuffre went to

10

Dr. Kliman," and I believe your Honor referred to that as well.

11

And your Honor asked, I think, a very good question, and let me

12

see if I can answer that question.

13

You said, "Well, why did she disclose all this stuff

14

to Dr. Kliman?"

Well, the answer is obvious, she was under

15

instructions from the doctor to tell everything that happened,

16

and of course she told, to the best of her ability, everything

17

that happened.

18

court of law to be relevant, some of this stuff in a court of

19

law is going to turn out to be irrelevant.

20

psychiatrist's job to say, 'No, no, no, don't talk about

21

illegal drug use because the prejudicial effect outweighs the

22

probative value,' he just gets a full medical history.

23

having collected all that information, you know, through

24

Dr. Kliman, or they also have Dr. Miller who did a similar sort

25

of thing.

Some of the stuff is going to turn out in a

But that's not the

Now once you have all of this vast array of
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1

information, then the lawyers present arguments to your Honor

2

and say, 'Wait a minute.

3

report aren't relevant to the case and, in fact, are going to

4

be highly prejudicial for the jury.'

5

this morning asking for some of those things to be excluded.

6

Some of the things that are in the

That's why we're here

For example, there are some references -- I won't

7

belabor the point -- but the references that we're making to

8

some of the illegal drug usage and so forth, that's not

9

something we're trying to deploy affirmatively.

The good

10

doctor simply listed all of the information that had been

11

recited as part of his report so that the lawyers and the judge

12

can now make a determination.

13

And the fact that Ms. Giuffre told Dr. Kliman in a

14

confidential psychiatric examination certain things about drug

15

use can't possibly go to her reputation because no one was

16

there who was assessing what kinds of things might be going on.

17

A similar point can be made about tax fraud.

We're

18

told, "Well, your Honor, tax fraud goes to her reputation."

19

suppose that goes to her reputation with some IRS agent who is

20

looking at a return, but it can't possibly go to a general

21

reputation that is at issue in this case.

22

I

And once again, the cases that we cite in our briefs I

23

think make this point clear, there is a vast risk of

24

prejudicial effect to Ms. Giuffre because the jury is going to

25

think, oh, she's a tax cheat, and they're going to hold that
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1

against her because they don't like her actions in that

2

particular circumstance as opposed to the merits of the case.

3

And by the way, we are going to strongly contest that

4

she's a tax cheat, so your Honor is going to have, I guess,

5

competing tax information, and jury instructions on whether

6

personal injury returns have to be reported on your return, all

7

of which is going to deflect the jury's time and attention, not

8

to mention the Court's and counsel's, away from the fundamental

9

issue of did Ms. Maxwell defame Ms. Giuffre.

So that's our

10

response to the initial overview regarding 405, and I'm going

11

to turn the time over to my colleague now to dive into some

12

specifics.

13

MS. McCAWLEY:

Thank you, your Honor.

I'm going try

14

to keep this very brief and just touch on some of the

15

highlights quickly.

16

So we were talking initially at the beginning about

17

the issue of various pieces of different witnesses, whether

18

their information would come in, and we hit on the issue --

19

they brought up the issue of Mr. Freeh, and actually gave

20

you -- told you that he was going to be just somebody who was

21

going to sit on the stand and validate the FOIA response.

22

Well, very clear from the documents they've produced

23

in this case, if I could hand them up, your Honor, this is the

24

pages that they produced with respect to Mr. Freeh.

25

see on the first page, he gives his conclusion and he says,
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"Based on my experience, knowledge, and duties of these

2

protocols in the USS Protective Details of Special Agents, a

3

company escorting Mr. Clinton" -- so he is relying on his

4

expertise as a former FBI head in order to opine on whether or

5

not these records are correct, your Honor.

6

They disclosed him as a lay witness in this case, not

7

an as an expert witness.

8

know your Honor, you've seen all the expert depositions in this

9

case that we've had.

10
11

We went through a series -- as you

They say, "Well, you could have deposed

him as a lay witness."
Your Honor, will remember, we were very limited.

We

12

were limited to ten depos.

13

get a few more, and we had to be very careful in who we picked

14

and chose with respect to establishing our claims.

15

known, of course, that Mr. Freeh was going to be put on the

16

stand as an expert in this case, we, of course, would have

17

sought his deposition through the expert process.

18

We had to beg, borrow, and steal to

If we had

So, your Honor, I think those documents speak for

19

themselves.

20

giving that clear opinion.

21

Mr. Dershowitz and he signs it, and then it has the relevant

22

attachments.

23

should be kept out of evidence because he was not disclosed

24

properly as an expert in this case.

25

They're very clear, that's GMOO526, where he's
The letter is sent to

So, your Honor, we firmly believe that that

The other thing I want to point your attention to is
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1

another document that they gave you, and I think this document

2

is really telling for what it doesn't say, and that's the email

3

traffic.
Right after -- a few days after she makes the

4
5

defamatory statement, she's conversing with Alan Dershowitz

6

about this statement.

And this is GM0006 through 00015.

What's really interesting about this is nowhere in

7
8

this statement does she say, 'I didn't participate in this

9

abuse.

I didn't know this person.

I wasn't around.

This

10

didn't happen with JE.' Instead, she picks statements and says

11

things like -- which sound like a jealous girlfriend -- she

12

says, "I called Jeffrey and told him I've fallen madly in love,

13

Virginia says.

14

"Have a nice life" and hung up on me."

15

to Mr. Dershowitz, "Did she want Jeffrey to say no, don't do

16

it, I want to marry you?"

17

I was hoping he'd be delighted, but he said,
And she puts in parens

Clearly, she knows -- while during her deposition she

18

claimed to not recollect my client whatsoever, she clearly

19

knows her and this shows that they were together.

20

It's also interesting, if you look on page 0008,

21

because she's putting in parens individuals, other people that

22

my client was lent out to that they forgot to mention in the

23

list that they give.

24

document is what it doesn't say, but it clearly shows she knew

25

my client, she knew what was occurring, and she's simply trying

I mean, what's really telling about this
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2

submit that to you for what it doesn't say from Ms. Maxwell

3

since they've provided that to you today.

78

So, your Honor, I

There are a few more things that I just want to touch

4
5

on that I think need to be clarified, and that is, with respect

6

to -- there was this mention about newspaper articles, and as

7

you know we've submitted an expert who analyzed through his web

8

analytics, he's the same expert that was in the Anders case who

9

followed that video of the Fox reporter over the internet and

10

tracked that he uses a well-accepted methodology.

11

that forth all in our papers.

We've set

But he tracked the specific quoted statements, your

12
13

Honor.

14

they're proposing today that these articles related to the

15

Dershowitz matter, that's subject for cross examination of him

16

if they want, but he has a very clear methodology, and those

17

articles that he tracked were in that manner, your Honor, so I

18

just want to make that point since they raised it.

19

we're not discussing the experts in detail today, but I did ask

20

that question.

21

And if they have an issue, if they want to say, oh,

I know

So your Honor, in just summarizing on those points, I

22

think we made clear in our opening argument why we believe that

23

this shouldn't be subject to a number of mini trials on a

24

variety of these issues, we're hoping to streamline this

25

matter, and that's why we proposed this motion in limine to you
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in the way that we did.
I'm just going to let my counsel address any final

2
3
4

79

issues.
MS. SCHULTZ:

Your Honor, I don't have anything

5

further to say on motion in limine number 6.

6

not given any valid reason or justification for introducing any

7

evidence of prior sexual assault that should be excluded for

8

all the reasons in the brief and the oral argument over these

9

two days.

10

The defendant has

With regard to drugs, there are voluminous medical

11

records presented here.

Defendant's counsel has stood up and

12

said there are false statements to doctors and have suggested

13

that Ms. Giuffre is doctor shopping.

14

records do not reflect that.

I'll submit that the

15

Defendant apparently seeks to introduce a jotted down

16

note here or there from medical records, but these are plainly

17

hearsay, and a sentence fragment in the middle of a medical

18

chart is not admissible evidence, it's hearsay.

19

they're certainly not a party admission, they don't even

20

reflect the totality of what the conversation is between

21

patient and doctor.

And then,

22

Also, I would also submit that the prescription

23

records show that they are not doctor shopping to a mass

24

amounts of pills or medication.

25

for themselves.

The prescription records speak

You can count the number of pills that were
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prescribed over a period of time, and you'll understand that

2

this is not a situation of someone being a drugee and doctor

3

shopping, something that's in the news a lot these days.

4

trying to submit it that way is not only irrelevant to this

5

case, but the prejudice greatly outweighs whatever probative

6

value it might be.

7

testifying with regard to what current medication she takes,

8

but that's a different subject altogether.

9

So

Ms. Giuffre would not, of course, object to

With regard to criminal history, as I mentioned,

10

Ms. Giuffre denied that she stole the money.

11

boyfriend took the money while he was there with her.

12

defense counsel reminded Court that this victim is a thief.

13

Again, none of this information comes in under the Federal

14

Rules of Evidence.

15

are classic hearsay and should be excluded.

16

She said her
And

Even the charging document and the warrant

With regard to the next one, I'm going to skip ahead

17

to school records.

18

school, as much as defendant seems to think she is.

19

have also what days she attended and what days she doesn't.

20

doesn't say that she was there on, for example, May 23rd, 2000.

21

What they do show is that there are no courses taken between

22

1999 and the 2000 school year, and no courses taken during the

23

2000 to 2001 school years.

24
25

The records don't show that she was in
They don't
It

Ms. Giuffer's attempt to work and resume school at
another school as as a tenth grader in the 2001 to 2002 school
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1

year was limited to a portion of the school year starting

2

October 20th, 2001, ending only in March 7th, 2002, which only

3

further substantiates Ms. Giuffre's testimony that at one point

4

she attempted to get away from defendant's abuse, along with --

5

and Mr. Figueroa testified to the same.

6

So again, I would also reiterate that her reputation

7

as a child for being a truant or a runaway is not what is at

8

issue in this case.

9

did not have a reputation related to her school attendance.

10

She is a 30-something-year-old woman and

There is also in this case zero evidence of her

11

not-for-profit being a tax fraud.

12

compliance with United States tax rules.

13

It's not funded and it's in

Additionally, Ms. Giuffre has produced volumes of

14

papers of tax returns filed with the Australian government, the

15

country where she has predominantly resided since she was 19

16

years old.

17

it brief.

18

And that's all I'm going to say for that, to keep

MR. CASSELL:

Your Honor, I'm just going to address

19

all of the points that -- I'll just take very few minutes here,

20

with your permission.

21

So on point number 7 that I addressed, the issue of

22

slut, it seems like we're in agreement that that should be a

23

term that's not used.

24

The debate was over the term "prostitute".

25

Esplin, their own expert, you can see in the 702 motions, he
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concluded that was an inappropriate word.
The only -- let me be clear.

2

If there's some document

3

that has the word "prostitute" in it, we're not suggesting that

4

then it would be -- if that document is in evidence and the use

5

of that word is appropriate and admissible and relevant, we're

6

not saying that that has to be redacted.

7

they gave is there's some comments in some internet chat room

8

somewhere, we're not sure exactly how they're going to

9

authenticate those, there's no evidence Ms. Giuffre has heard

But the only example

10

of those, so as you say, we can take that up at the time.

11

we would ask that defense counsel be instructed, and their

12

witnesses be instructed, not to use that term unless it appears

13

in a particular document.
With regard to item 14, this is the domestic violence

14
15

issue.

16

an alternative cause of emotional distress damages.

17

But

And they say, look, it has relevance because it shows

Our position is primarily based on Rule 403.

We

18

conceded, I think, that there's some arguable chain of

19

relevance that perhaps could be teased out here, but let's

20

understand, this domestic violence incident took place in

21

March, 2015, and the statement at issue that caused the

22

worldwide reputational damages was launched in January of 2015.

23

So the relevance here is marginal, and ultimately the

24

question your Honor has to, of course, sort out is the

25

prejudicial effect.

There wasn't any response that I heard
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1

from defense counsel about a blame the victim mindset that the

2

jury would very well adopt once they heard that Ms. Giuffre's

3

staying with her husband is a victim of domestic violence.

4

your Honor has in front of it, I think, essentially uncontested

5

evidence, or at least uncontested argument of substantial

6

prejudicial effect that will exist that tips decisively in

7

favor of excluding this, particularly when they get to subjects

8

like criminal proceedings.

9

is the scope of the protective order if they live in Australia

10

and things like that.

11

emotional distress damages.

So

We're going to then get into what

That's far afield from any effect on

Item 15 has to do the 17-year-old, 16-year-old,

12
13

15-year-old.

I think we have agreement from both sides that

14

sex with a 17-year-old is unlawful under the age of consent

15

statute that exists in Florida, and we'll be asking either to

16

cover that through an expert witness or through a jury

17

instruction.

18

Mexico?

19

is where I believe your Honor can take a close look at the

20

expert witness on sex trafficking, the 702 motion is currently

21

pending in front of you, Professor Terry Conan, who is at the

22

Florida State Trafficking Institute, and we've offered him as

23

an expert witness.

But they say, oh, what if she's flown to New

The age of consent there might be different.

And this

24

If you take a 17-year-old from Florida, fly her to New

25

Mexico for sexual purposes, it makes no difference what the age
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of consent is at that point because you have a federal sex

2

trafficking crime that has been committed.
The same thing is true if you fly a 17-year-old into

3
4

London, or if you fly her into New York.

All of those are sex

5

trafficking crimes, and Professor Conan is prepared to explain

6

both that particular aspect, I would describe it as a mixed

7

question of fact and law, and also some of the psychological

8

techniques that are used to create the -- I think he refers to

9

them as the invisible chains of sex traffickers.
So we either have a crime in Florida, because she's

10
11

under the age of consent, or we have a federal or, in all

12

likelihood, state trafficking offense if she's flown to another

13

state.
Which regard to item 18, the Cassell and Edwards

14
15

litigation, I think your Honor asked some excellent questions

16

on that.

17

We were told that there are five reasons why

18

Ms. Giuffre's connection to that case has some relevance.

19

first argument, I guess, is their strongest argument, was that,

20

well, she was a witness in that case.

21

a confidential deposition, so it couldn't have anything to do

22

with reputational damages or something else.

23

Let me be clear.

The

But, of course, that was

Ms. Giuffre made statements when she

24

was deposed, and if they say, ah-hah, you've said X from the

25

witness stand, but last year when you were deposed you said not
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X, fair enough, cross examine her about it, inconsistent

2

statement.

We're not objecting to that aspect of that.

What we don't want is the lawsuit itself and the

3
4

circumstances surrounding the lawsuit to be paraded in front of

5

jury.

6

stay it's inconsistent, and that's properly done, of course,

7

that would be appropriate.

If they simply want to put in a deposition statement to

Their second point is, she participated for a period

8
9

of time.

I guess she participated if you're subpoenaed as a

10

witness and testified, but that wasn't -- you know, she wasn't

11

a party to the case.
Their third point was that the reputational damages

12
13

somehow link into what Dershowitz was saying.

14

Honor already knows our point one is to keep out Mr. Dershowitz

15

from the case, and you'll make a ruling one way or the other on

16

it.

17

point.

18

fine.

19

appropriate.

20

lawsuit.

21

Again, your

If he's kept out of the case then this becomes a moot
But even if you decide he's in the case, well, okay,
Have him testify and do whatever else you think is
We don't need to hear all about this unrelated

Their fourth point had to do with, I believe, you

22

know, damages suffered by Ms. Giuffre.

Your question was, if

23

I'm -- I don't have the transcript in front of me -- I think

24

you said, well, how does the case itself go to damages?

25

believe this is a direct quote from Ms. Menninger.
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1

tell you that."

2

opportunity to articulate the relevance failed to do so, in our

3

view.

4

So even the defense counsel when given an

She says -- then her next argument is, well, the

5

plaintiff's experts are using Dershowitz's statements.

6

know from the 702 pleadings, no, we're using Maxwell's

7

statements.

8

Maxwell's defamation did to Ms. Giuffre.

9

As you

We're only going to be proving a case about what

And then the last argument was that there was a

10

failure to mitigate damages by suing Dershowitz.

11

Honor knows, if a person A commits a defamation, you sue A and

12

you get your damages.

13

sort that out in a separate proceeding in a separate way.

14

Sacks and others are very instructive on that.

15

Well, your

Then if person B does something, you

The last point they made was that, well, look, these

16

statements were going on while Cassell and Edwards were

17

representing her.

18

simultaneity in the scope.

19

They've shown simultaneity in time, but not

It is true that the lawsuit was settled, and I won't

20

refer to myself in the third person.

21

the lawsuit and made certain statements in connection with

22

that, but that was to take care of our own professional

23

reputation and the lawsuit associated with that, it had nothing

24

to do with representing Ms. Giuffre.

25

Mr. Edwards and I settled

I believe I have two left, your Honor, and you've been
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extremely patient.

2

point 19.

Let me just take two more minutes to cover

This is Judge Marra's ruling.

They say we want to put it in that she lost.

3

Well, in

4

our view, actually, that was a victory.

Our goal was to try to

5

get her into the case, and Judge Marra ruled that she could

6

participate by being a witness.
Now, are we really going to try the implications of

7
8

Judge Marra's ruling in a pro bono Crime Victims Rights Act

9

organization ruling?

He ruled on this, but allowed this other

10

thing.

It's highly, first, irrelevant, and obviously, highly

11

prejudicial in the sense that it's going to divert the jury's

12

attention away from the facts at hand here.
And again, Judge Marra only ruled on the first of nine

13
14

reasons that we offered for putting those allegations in.

15

said point 1 doesn't work, the others we'll see how things play

16

out.
The litigation is moving forward.

17

He

I can tell you the

18

government will be responding to our summary judgment motion, I

19

believe on May 15th.

20

litigation continues.

We'll be replying on July 15th, so the

The last point that I'll make is Boylan.

21
22

20.

23

Ms. Giuffre said certain things.

24

maybe she will be a witness.

25

This is item

Remember, Dershowitz is going to say that Boylan says that
And we were told that, well,

It's my understanding that Boylan is not on the final
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pretrial witness list.

2

that.

3

hearsay and it can't come in.

88

Maybe during a break I can confirm

But if she's not on the witness list, we've got double

The last point I would leave you with, your Honor, is

4
5

many of these issues are going to come down to balancing.

6

They're of minimal relevance for the reasons we've explained,

7

very significant prejudice, and we would ask that each of the

8

motions in limine we've asked today be granted.
THE COURT:

9

Thank you.

We'll resume at 1:30, and I

10

guess, unless you all think it's been covered, the Maxwell

11

motions.

What do you think?

12

MR. PAGLIUCA:

13

THE COURT:

14

MR. PAGLIUCA:

Your Honor, I would --

Would you rather catch your plane?
No.

I'm prepared to stay until

15

tomorrow, your Honor.

16

just in case you need me this afternoon.

17

thrilled about that.

18

I'm not leaving until tomorrow morning,
I'm sure you're

I think, your Honor, when I went through these, it

19

seems to me that we have dealt with number 679, 716, in

20

connection with 683, 742, and 774.

21

Rodriguez, we call it the unauthenticated hearsay document from

22

a suspect source.

23

Court heard argument about all of that and, in my view, this

24

does not all need to be repeated today.

25

That deals with the

They call it the black book.

I think the

Yesterday, we talked about the -- I can't remember the
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name of it, but it was the plaintiff's motion, sort of omnibus

2

related to different acts either under 404(b) or 415.

3

The plaintiff wanted until 15 days before trial to

4

make whatever showing they wanted.

5

well, in defendant's 404(b) motion, there are some of those

6

issues, as well.

7

Court may want to defer that to the entirety of when we have

8

whatever the supplement is to that motion yesterday.

9

It would make sense --

We certainly could argue part of that.

The

Then we also, I believe, dealt with yesterday the

10

issue related to the Jane Doe 102 complaint.

11

competing motion on that.

12

argued yesterday, and we don't need to repeat those arguments,

13

which is the same argument we had yesterday.

14

That's 663.

We have a

It seems to me that was

So in my view, your Honor, that leaves the bifurcated

15

trial motion, which has been fully briefed, the Kellen and

16

Marcinkova issue, and the police report issue.

17

we have those three.

18

So by my count,

I also have on my calendar that our motion to

19

preclude -- or the plaintiff's motion to preclude calling

20

attorneys as witnesses, which is 685 and 772, and by my

21

calendaring the reply was due yesterday.

22

has a different version of that, and so frankly, I don't care

23

whether we hear that today or some other time.

24
25

I think Ms. McCawley

So that's my accounting of what we have ripe for
argument today, or shouldn't have argument today, as the case
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may be, your Honor.

2

(Discussion held off the record)

3

THE COURT:

4

(Luncheon recess)

5

(Continued on next page)

We'll resume at 1:30.

6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
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1

AFTERNOON SESSION

2

1:30 p.m.

3

THE COURT:

Who's up?

4

MR. PAGLIUCA:

91

I think the defense?

Yes, your Honor.

I think Ms. Schultz

5

requested that we take up No. 666 at this point, which we're

6

happy to do.

7

THE COURT:

8

MS. MENNINGER:

9

Oh, yes.

Yes.

Your Honor, this motion relates to our

request that we exclude evidence barred as a consequence of

10

plaintiff's summary judgment concessions.

11

4 of our summary judgment motion for partial summary judgment

12

with respect to the oral statement on January 4th to a

13

reporter.

14

THE COURT:

15

MS. MENNINGER:

16

THE COURT:

17

Ah, okay.

18

MS. MENNINGER:

We asked in argument

Hold the phone.
Sure.

Sorry.
Okay.

Needless to say, I'm drowning.

Sorry.

Yes.

We asked for partial summary judgment

19

with respect to our client's statement on a New York street

20

that, "I am referring to the statement that we made."

21

set forth in our summary judgment brief, this Court's ruling in

22

Adelson v. Harris is directly on point, that a mere reference

23

to another writing that contains defamatory statements does not

24

constitute an actionable repetition or republication.

25

case, in Adelson, there was, first, an allegedly defamatory
SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300

As we

In that

H3v1giu2
Case 1:15-cv-07433-RWS Document 851 Filed 04/12/17 Page 92 of 158

92

1

statement and later a press release which said, we stand by

2

everything we said.

3

held that such republication is not actionable.

4

that clearly in our argument 4 of the summary judgment motion,

5

and plaintiff, in her response to summary judgment, made

6

absolutely no reference, no response, nothing with respect to

7

that argument.

8

the point and we would ask that no evidence regarding that

9

statement be entered in the trial.

10

It's directly on point.

Your Honor there
We set forth

We, therefore, believe that she has conceded

We predicted, and we were correct, that having not

11

argued it in response to our summary judgment motion, they

12

would try to use the opportunity of their response to this

13

motion in limine to make substantive arguments.

14

not be permitted to do so, your Honor.

15

arguments that they have set forth in response --

16

THE COURT:

I'm a little lost.

They should

In any event, their

Perhaps totally lost.

17

But the partial summary judgment, that's not been dealt with,

18

or has it?

19
20
21
22
23

MS. MENNINGER:

It was not part of your Honor's

ruling, no.
THE COURT:

Tell me the context of the summary

judgment.
MS. MENNINGER:

Certainly, your Honor.

There were a

24

number of things that we believed plaintiff had conceded

25

because they failed to respond to our requests in our summary
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judgment motion.

2

points, but your Honor was silent with respect to this

3

particular argument, argument No. 4 --

Your Honor ruled against us on a couple of

4

THE COURT:

5

MS. MENNINGER:

6

THE COURT:

7

MS. MENNINGER:

8

93

Ah.
-- in your ruling.

And that was?
Our plaintiff's statement two days

after the -THE COURT:

9

The one on the street.

MS. MENNINGER:

10

Exactly.

That in that statement, our

11

client said, we stand by the statement, or, I am referring to

12

the statement that we made.

13

THE COURT:

Yes, yes, yes.

Okay.

I'm just trying to

14

figure it out.

So in a very nice, polite way, you're telling

15

me I failed to deal with that motion of yours.

16

MS. MENNINGER:

17

THE COURT:

18

MS. MENNINGER:

That's correct, your Honor.

So it's still out there.
Still out there.

There was no

19

response by plaintiff to that argument is our point; that in

20

their response to summary judgment, they didn't mention it at

21

all.

22

THE COURT:

Well, that's probably where I missed it.

23

MS. MENNINGER:

Exactly.

So I think the fact that

24

they failed to respond to it then, as your Honor has held in

25

other cases, has consequences; namely, it's a conceded point.
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And so their failure to respond --

2

THE COURT:

3

another defamation?

What was the point, that that was not

MS. MENNINGER:

4

Exactly.

In the case of Adelson v.

5

Harris, just like in this case, there was one allegedly

6

defamatory statement afterwards.

7

issued that stated, we stand by everything we said.

8

facts are very similar to ours, where there was a written

9

statement issued and then our client, did she or did she not

10

There was a press release
Those

republish that, is that a separate defamatory event.
THE COURT:

11

Okay.

Thank you very much.

Now, at least

12

in this little small part of this dispute, I know where I am.

13

Okay.

14

Thanks.
MS. MENNINGER:

And the Adelson case, your Honor,

15

controls and says that referring back to a statement, such as a

16

previous press release, is not actionable, and summary judgment

17

has been granted on such alleged republications.

18

this motion in limine, is not the time to be dealing with the

19

substantive point that plaintiff basically conceded during

20

summary judgment.

21

Thank you.

22

MS. SCHULTZ:

23
24
25

Hi, your Honor.

So now, in

Meredith Schultz,

counsel for Ms. Giuffre.
This motion in limine has already been decided by this
Court's summary judgment order, thereby rendering it moot in
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its entirety.

2

moot.

3

95

Accordingly it should be summarily denied as

This motion should also be denied because it advances

4

the exact same arguments defendant advanced in her summary

5

judgment motion.

6

judgment motion, dressed up as a motion in limine.

7

in this district have summarily denied motions in limine that

8

seek to relitigate arguments from summary judgment, and I have

9

listed six such cases on pages 7 and 8 of our response in

She is seeking rehearing on her summary
Many courts

10

opposition.

11

judgment.

12

partial summary judgment on the January 4th statement.

13

last sentence of that order states, "Because of the existence

14

of triable issues of material fact rather than opinion and

15

because the prelitigation privilege is inapplicable, the motion

16

for summary judgment is denied."

17

her defamatory press release confirming it two days later is

18

something that this Court did not rule that that is not

19

actionable.

20

You ordered nine defendant's motions for summary

This Court rejects the argument that she should have
The

Defendant's reiteration of

So she's seeking rehearing.

Also importantly, your Honor, Ms. Giuffre opposed

21

summary judgment on defendant's defamation in its entirety.

22

She opposed the motion for summary judgment in its entirety,

23

and this statement, as part and parcel of defendant's

24

defamation and part and parcel of defendant's motion for

25

summary judgment.
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1
2

96

Well, what do you say about the case

that's been cited?
MS. SCHULTZ:

3

Well, about Adelson?

I would say that

4

it's factually distinguished because here she is two days later

5

reiterating her defamatory statement.

6

you to the case in my brief, Wheelings v. Iacuone.

7

THE COURT:

8

MS. SCHULTZ:

9

THE COURT:

10
11

And I would also direct

Let me just get the time frame right.
Sure.

The initial statement is January, and when

is this?
MS. SCHULTZ:

So, your Honor, the email that went to

12

the media, it was first issued on January 2, 2015; it was

13

published on January 3, 2015; and the statement took place the

14

next day, on January 4, 2015.

15

THE COURT:

16

MS. SCHULTZ:

Okay.
A recent opinion in this district, the

17

Wheelings case, makes it clear that you can't reargue summary

18

judgment on a motion in limine and also makes it clear that you

19

can't say, oh, because one person --

20
21
22

THE COURT:

The issue is, was the second statement

defamatory?
MS. SCHULTZ:

I think that was an issue at summary

23

judgment that Ms. Giuffre opposed in its entirety, and I think

24

that's already been resolved.

25

THE COURT:

How?
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MS. SCHULTZ:

2

THE COURT:

3

MS. SCHULTZ:

97

Because it was denied, your Honor.

The motion was -- well, okay.
Your Honor, even assuming, arguendo,

4

that this is not cause of action, it should still be admitted

5

as evidence.

6

evidence.

This is a motion in limine to exclude it as

THE COURT:

7

All right.

Assume for the moment that the

8

case that counsel has given me is accurate, and then why would

9

it get in?

What does it add?

10

MS. SCHULTZ:

11

of mind in issuing -THE COURT:

12
13

MS. SCHULTZ:

Right.

It says that she stood by her

statement and did not retract it.
THE COURT:

16
17

The state of mind didn't change in two

days.

14
15

It adds state of mind, defendant's state

Well, she certainly is standing by it

today.
MS. SCHULTZ:

18

And your Honor, it shows one other

19

thing.

20

that defendant had nothing to do with the defamatory

21

statements.

22

saying that it was issued by her lawyer and by her press agent.

23

It's her statement, and in this video she is personally owning

24

it, and she can't hide behind her lawyer or her press agent.

25

Throughout this litigation defendant has tried to argue

In fact, just yesterday defendant's counsel was

THE COURT:

Oh, okay, okay, okay.
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MS. SCHULTZ:

1
2

98

So it goes to a material argument that

defendants have advanced.
THE COURT:

3

So to the extent that becomes an issue,

4

and that's a whole other thing, as to whether she intended the

5

statement, I can see that.

6

Okay.

All right.

7

MS. SCHULTZ:

Anything else?

Yes.

I'm just going to say that this is

8

a motion in limine and there are no evidentiary problems with

9

this piece of evidence.

This is the defendant herself on

10

camera, this is not hearsay, and there's no Federal Rule of

11

Evidence that should exclude this.

12

THE COURT:

Okay.

13

MS. MENNINGER:

14

THE COURT:

15

What else?

16

MR. PAGLIUCA:

Do you want to add anything?

No, thank you, your Honor.

Okay.

Thank you.

Your Honor, we can take up the

17

bifurcation issue that's presented in 662 and 766, and then

18

there was a reply filed last evening.

19

THE COURT:

20

MR. PAGLIUCA:

21

think.

22

There is a --

Yes.
Your Honor, I think -- well, I don't

The law is very clear on this issue in this circuit.

23

THE COURT:

Well, I think we can shorthand this.

24

MR. PAGLIUCA:

25

THE COURT:

Yes.

Yes, yes.

Maxwell's money doesn't come in
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on the liability case.

2

MR. PAGLIUCA:

3

THE COURT:

4

99

That's your position.
That is my position, your Honor.

I think that's correct.

Tell me why

that's wrong.

5

MR. CASSELL:

All right.

Thank you, your Honor.

6

The problem, as usual, is, yeah, her net worth doesn't

7

come in at the liability stage, but I think the defendant is

8

trying to get the camel's nose under the tent and say, oh, if

9

financial issues don't come in, then you can't -THE COURT:

10

Well, I don't know what financial issues

11

you mean.

12

is, how much money she's got or where it comes from or anything

13

like that comes in.
MR. CASSELL:

14
15

18

As I understand the motion, it's with

reference to her "financial status."
THE COURT:

16
17

He's saying no introduction of her finances -- that

Well, I just told you what I think that

means.
MR. CASSELL:

Right.

And I think, with the

19

construction that you were just giving, I'm not sure that we're

20

concerned about this, but let me be clear.

21

THE COURT:

What would you like to present?

22

MR. CASSELL:

There were three or so things we would

23

like to present.

If your Honor rules that Ms. Giuffre's tax

24

compliance can go to her credibility, then we would like to be

25

able to reciprocally say, all right, then Ms. Maxwell's tax
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1

compliance, if there is questions about that, could be

2

introduced.

3

issues coming in with regard to Ms. Giuffre.

4

well, that goes to her credibility.

5

Ms. Giuffre should be good for the defendant.

6

clear, we don't want to turn this into a tax trial; we want it

7

to be a defamation trial.

8

issues are relevant to Ms. Giuffre.

9

a parallel opportunity then with respect to Ms. Maxwell.

We think that there shouldn't be tax compliance
They've said,

What's good for
But again, to be

But they've made an argument, tax
Then we would like to have

The other thing we have, for example, we're alleging

10
11

there's a organization that is paying girls to give sex to

12

Epstein.

13

among others.

14

mansion, where she's in charge of the --

And who's making the payments?

Well, Ms. Maxwell,

We have her on bank records, at the Epstein

15

THE COURT:

Well, that's different.

16

MR. CASSELL:

17

THE COURT:

18

MR. CASSELL:

Yes, and that's exactly --

That's not her financial status.
Right.

So that's not her financial

19

status.

20

We also want to show more broadly that Ms. Giuffre and the

21

other girls were not coming into a bungalow in the middle of

22

Hoboken or whatever.

23

the most --

24
25

For example, we want to show those kinds of payments.

THE COURT:

They were coming into a mansion in one of

Well, that's got nothing to do with her

financial status.
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MR. CASSELL:

1

All right.
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Well, we thought, when we

2

filed our response, they continued to oppose it.

3

just stipulated, you know, I wouldn't be taking your Honor's

4

time.

5

If they had

But this is where I think they're taking a narrow

6

uncontested principle, that her net worth doesn't come in, and

7

are going to try to use it to exclude evidence that Ms. Maxwell

8

is making payments to the girls, that this mansion is a very --

9
10
11
12

THE COURT:

Well, okay.

MR. CASSELL:

I don't think so.

Let me just make sure that I have on the

table the things that we want to introduce.
For example, Mr. Epstein purchased a helicopter for

13

Ms. Maxwell, and they might say, oh, well, that shows financial

14

status or something.

15

connection.

16

We think that shows a very close

Well, the last one and perhaps the most controversial

17

one in connection with this case is the townhouse.

18

belief that a --

19
20
21

THE COURT:

Well, wait a minute.

It is our

What's the basis of

your belief?
MR. CASSELL:

The basis for our belief is, I believe

22

they've conceded that there was a sale of a $17 million

23

townhouse in 2016.

24

THE COURT:

Okay.

25

MR. CASSELL:

Yes.

Is it the defendant's townhouse?
So the question is --
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THE COURT:

1

So that's part of her net worth.

2

that's part of the financial part.

3

into the liability case.
MR. CASSELL:

4
5

Right.

102

I mean,

I don't see how that gets

So Epstein was the one who

provided the loan to get that --

6

THE COURT:

Says who?

7

MR. CASSELL:

Ms. McCawley, who took Maxwell's

8

deposition, is advising me that during Maxwell's deposition,

9

she conceded that.
THE COURT:

10

Well, all right.

11

financial information.

12

and Epstein.
MR. CASSELL:

13

Okay.

But that isn't

That's the relationship between Maxwell

Right.

I think you and I are on the

14

same page.

My concern is that we may, as on other issues, may

15

not be on the same page with the defendant.

16

THE COURT:

I don't think so, but maybe I'm wrong.

17

MR. CASSELL:

There's one other point, if I can just

18

be heard on the townhouse.

19

shortly after Ms. Maxwell is discussing with her advisers, hey,

20

I could get sued for libel.

21

$17 million outside the jurisdiction of your Honor -THE COURT:

22
23
24
25

The townhouse was sold at a time

We believe that transferring

Tell me about that after you've got a

verdict.
MR. CASSELL:

All right.

But we want to introduce it

during the trial to show consciousness of guilt, that she is
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1

transferring assets away from the jurisdiction of the court

2

because --

3

THE COURT:

4

MR. CASSELL:

5
6
7
8
9
10

She sold the house.
Right.

After she wrote an email that

said, hey, I could get -THE COURT:

You can't argue, I don't think, that

that's an admission.
MR. CASSELL:

We believe it goes to consciousness of

guilt, and we've cited a case in our brief to that effect.
But I think if you have a difficulty with that small

11

piece of our argument, I mean, I think the rest of it is

12

really, you know, the meat and potatoes here, so --

13

THE COURT:

Okay.

14

MR. PAGLIUCA:

Yes.

Your Honor, I'm going to not try to

15

belabor this, but I have to respond to some of the points, just

16

so that the record is clear.

17

The language that we proposed to the Court about the

18

financial status comes from the very cases that are in the

19

Second Circuit, and that's the words that the Second Circuit

20

and district courts in the Southern District use.

21

from Tillery:

22

may be presented to the jury during the first phase of the

23

trial by either of the parties to this action.

And the Second

24

Circuit says that that's the preferred method.

Mr. Cassell, I

25

think, knowing that he's losing this battle, then tries to

And I quote

No evidence as to defendant's financial status
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change it.
But first of all, let's talk about this consciousness

2
3

of guilt issue.

And not only the supposed facts behind this

4

but the law that they cite.

5

Post article that is the --

6

THE COURT:

7

MR. PAGLIUCA:

There are references to a New York

Well, that's no good, obviously.
Of course.

And then there's a

8

reference to Radar Online.

9

basis for the proffer that they just made to you, your Honor,

10

about this townhome.

11

spend --

12

THE COURT:

That's their entire evidentiary

It doesn't fly.

And I don't need to

Well, wait a minute.

13

bit more.

14

from Epstein to buy the house.

15

MR. PAGLIUCA:

There was a little

There was Maxwell saying she got a loan, they say,

What she said, your Honor -- and I

16

wrote it down because I looked at the deposition transcript

17

last night.

18

First of all, I think it's important for this

19

discussion, we allowed questions relating to anything financial

20

with Mr. Epstein.

21

Ms. Maxwell during this deposition was, anything they ask you

22

about Epstein is fine.

23

your own personal financial information because it's not

24

discoverable at this point.

25

to ask her questions.

So the one instruction that I gave to

I'm not going to let you talk about

And so they had fair opportunity

They asked her questions about the
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1

townhome, and she said part of it was a loan from Mr. Epstein

2

that had been paid back, and that's going to be years ago,

3

before any of the defamatory allegations arose in this case.

4

That's my understanding of the factual basis here.
So we can I think deal with that particular issue, you

5
6

know, if and when it comes up, but what I'm saying to the

7

Court -- I mean, the Court and I are on the same page -- the

8

sale of the townhome, the amount of the sale of the townhome,

9

you know, what did or didn't happen to the money from the sale

10

of the townhome, those are all off limits during the liability

11

phase of the trial.

12

THE COURT:

Well, correct me if I'm wrong.

We don't

13

have any evidence as to what happened to the proceeds of the

14

sale.

15

MR. PAGLIUCA:

16

THE COURT:

17

MR. PAGLIUCA:

18

THE COURT:

19

MR. PAGLIUCA:

We don't.

Oh, okay.
There is none.

Okay.
And the notion that this money went

20

outside of the jurisdiction of the court is pure fiction.

21

Frankly, unless it went to some country that I'm unfamiliar

22

with, I think the jurisdiction of this court extends pretty

23

far.

24

THE COURT:

I think that's for another day.

25

MR. PAGLIUCA:

Right.
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The last point I want to make, your Honor, on this

1
2

issue of consciousness of guilt relates to the one case that

3

they cite for the proposition that there is some ability to

4

have a consciousness of guilt theory in a civil case.

5

cite a Second Circuit criminal case in which the defendant was

6

a man named Amuso.

7

case.

8

over a course of time, ordered 14 murders and then absconded

9

from the jurisdiction during the trial of a number of

They

This is at 21 F.3d 1251, and it's a 1994

Mr. Amuso was a leader in the Lucchese crime family who,

10

co-defendants.

And it was called "The Windows" case here in

11

New York, and you may remember it, your Honor, because it was

12

the Lucchese crime family that was controlling the replacement

13

window unions in the city of New York.

14

trial, and the government requested and received an instruction

15

to the jury that said not only his flight was consciousness of

16

guilt but the length of the absence of his flight was

17

consciousness of guilt.

18

reversed that instruction and disapproved it in that criminal

19

case but didn't reverse his conviction because the evidence of

20

guilt was overwhelming.

21

this proposition in fact is inapposite to the position that

22

they're taking here today.

So Mr. Amuso goes to

And in fact, the Second Circuit

So the one case that they cite for

So I think your Honor and I are indeed on the same

23
24

page here, and I'd ask that the Court simply apply the law in

25

Tillery.
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Oh, Ms. Menninger reminds me, your Honor -- and I

1
2

think the Court and I are on the same page on this as well --

3

the tax argument made by Mr. Cassell.

4

the plaintiff are not on the same footing in this case with

5

regard to who put their reputation at issue, who is claiming

6

emotional distress damages, and plaintiffs are in a much

7

different position than defendants when it comes to

8

cross-examinations about these issues, particularly in

9

defamation cases, because as Ms. Menninger pointed out earlier,

Indeed, Ms. Maxwell and

10

under Rule 405, everything that impacts the plaintiff's

11

reputation in the community, including the failure to follow

12

laws, is the subject of cross-examination.

13

that what is good for the goose is good for the gander in a

14

defamation case simply doesn't apply when you're talking about

15

damage issues and reputational issues.

16

Thank you, your Honor.

17

MR. CASSELL:

18

So the argument

Could I just have 15 seconds, your

Honor?

19

THE COURT:

No.

20

MR. CASSELL:

21

THE COURT:

22

MR. PAGLIUCA:

All right.

Thanks.

Next.
Your Honor, we could next take up the

23

issue relating to the police reports which I have as

24

defendant's motion in limine to exclude police reports and

25

other inadmissible hearsay at 677, response at 747, and then
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reply was also filed yesterday.

2

THE COURT:

Okay.

3

MR. PAGLIUCA:

Yes.

Your Honor, these reports, that are

4

loosely described as police reports, encompass a one-year

5

purported investigation by the Palm Beach Police Department

6

into the affairs of Mr. Epstein roughly beginning I think in

7

2005 and going through 2006.

8

to the case was a woman named Michelle Pagan, and then

9

Detective Recarey took over the investigation from Ms. Pagan.

The detective initially assigned

10

There were a number of things, according to the reports --

11

although we don't really have any actual witness testimony,

12

with current knowledge.

13

They surveiled Epstein's house, they did trash pulls, and

14

ultimately they executed a search warrant at Mr. Epstein's

15

house.

16

The police did a number of things.

And that's sort of the totality of the investigation.
I give you that as the backdrop, your Honor, because

17

then next what seems to happen is very curious, in my

18

experience, and was testified to by Detective Recarey.

19

police get crossways with the state attorney's office in

20

Florida, and there is a complete distrust between the two

21

agencies.

22

in-fighting that goes on between these two agencies.

23

police make the decision to, in some fashion, turn over

24

everything that they have to the FBI.

25

it out, the FBI issued a grand jury subpoena, or the U.S.

The

As a result of that -- and there's a bunch of
The

And as best I can figure
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1

Attorney's Office, in the Southern District of Florida, issued

2

a grand jury subpoena for the entirety of the Palm Beach Police

3

Department's evidence relating to the Epstein investigation.

4

So as we sit here today and indeed for the last ten years since

5

2006, the Palm Beach Police Department has not been the

6

custodian of any of this evidence.
And so that's the factual backdrop to then what

7
8

becomes continuing problems with the types of evidence that I

9

anticipate the plaintiffs are going to try to introduce in this

10

case.

The first is these police reports themselves.

11

is about 87 or 88 pages of documents, depending on which

12

iteration of these police reports someone is looking at.

That

13

essentially runs through the course of the investigation.

And

14

I'm sure things that your Honor's seen before, you know, police

15

officer does something, they put it down on a piece of paper,

16

somebody puts it into a system, and then that's where it goes.

17

But the problem here, fundamentally, with these police

18

reports --

19

THE COURT:

20

MR. PAGLIUCA:

21

THE COURT:

22

evidence?

And that

Let me back up just a moment.
Yes, sir.

How are these going to be entered into

They're not self authenticating.

23

MR. PAGLIUCA:

24

THE COURT:

25

MR. PAGLIUCA:

They're not.

So how are they going to be presented?
Good question, your Honor.
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MS. McCAWLEY:

1

Do you want me to address that, your

2

Honor?

3

Or do you want me to wait?

5
6
7
8

I mean, it's our evidence that we're trying to get in.

THE COURT:

4

110

Well, you don't know.

The defense doesn't

know.
MR. PAGLIUCA:

There is no way.

There is no way to

present these documents, your Honor.
THE COURT:

Yes.

9

no DOJ witness listed.

10

MR. PAGLIUCA:

Okay.

All right.

Because there's

There is no record custodian at all for

11

these documents.

Detective Recarey in his deposition -- and

12

you have this, the relevant answers to these questions --

13

acknowledged that they don't have any of this evidence.

14

that's going to be, you know -- you have seen, in multiple

15

filings from the plaintiffs, they attach excerpted documents

16

containing what they say are phone messages secured from the

17

trash pulls.

18

there is no record custodian.

19

source of any of that information is.

20

piece of information that has appeared, I'm presuming through

21

Mr. Edwards getting it somehow, you know, in relation to some

22

other case and then it appears in discovery in this case.

23

what it looks like is, you know, a number of, you know, what

24

they say are photocopies of message pads from Epstein's trash.

25

But there is no person who will say, this particular piece of

And so

So that would be an example of evidence for which
Frankly, I don't know who the
This is yet another
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1

paper came from Epstein's trash in the first instance.

2

is no person that will say, we kept these documents and we have

3

the originals and you can come look at them and you can test

4

them and feel them.

5

that because it went to the grand jury and presumably, under

6

Rule 60, it's never coming out of the grand jury again.

7

There

There is no person that will say any of

So the other point about these message pads is, I

8

don't to this day know whether that's just hand-picked portions

9

of whatever plaintiff's counsel got years ago or it's the

10

entirety of what, you know, Palm Beach did or didn't do, but

11

when I asked Detective Recarey those questions in his

12

deposition, he said, I can't tell you if that's everything.

13

just got handed this stuff by plaintiff's counsel, you know, in

14

the course of this deposition, and that's all I can tell you

15

about it.

16

for the plaintiffs.

17

I

So that's another piece of this that's problematic

There's another issue that relates to a transcript of

18

a witness, Ms. Hall, and the plaintiffs, I think, want to try

19

to introduce that transcript or, alternately, what they say is

20

an audio recording of an interview with her, and I'm not sure

21

which they are trying to introduce, but there are problems

22

either way.

23

transcript, was in fact not prepared by the Palm Beach Police

24

Department.

25

it before, during his deposition, and he surmised that it had

The transcript, what I will call the Hall

According to Detective Recarey, he had never seen
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1

been prepared by the state's attorney's office but he didn't

2

know.

3

an attempt at a deposition of Ms. Hall in Miami, this summer,

4

and Ms. Hall comes in and she sits down, and she doesn't want

5

to answer any questions about anything, and she says, I don't

6

remember anything about any of this.

7

doesn't remember anything about any of this and she spent the

8

last ten years forgetting about all of this and she's not going

9

to remember anything about this.

So what happens then with this transcript is, there is

Her lawyer says, she

Mr. Edwards then puts the

10

transcript in front of her and she doesn't look at it.

11

doesn't even look at the transcript.

12

page.

13

some point later:

14

the police department was true?

15

the deposition ends.

16

sufficient factual basis and an evidentiary basis for the

17

admission of this transcript, which is, you know, unsponsored

18

hearsay.

19

She doesn't read any of it.

She

She doesn't turn the

There's a question asked at

Isn't it true that everything you said in
And then shortly after that,

And they're trying to say that that is a

There's a similar problem with this recording because

20

Ms. Hall never listened to the recording, never authenticated

21

the recording.

22

Ms. Hall's statement or that it was subject to any

23

cross-examination.

24
25

And so there's no evidence whatsoever that it's

So to try to get around all of these evidentiary
problems, now what's being advanced by the plaintiffs is, well,
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1

we're not offering any of this for the truth of the matter

2

asserted.

3

however many there are of trash, you know, witness transcripts,

4

no, no, no, no, none of that is being offered for the truth of

5

the matter asserted, we want to offer it to show Ms. Maxwell's

6

state of mind when she issued her statement through Mr. Barden

7

and Mr. Gow.

8

we've already dealt with, is, Ms. Maxwell has no knowledge of

9

what's in these police reports, the trash pulls, any of these

10

things, and so as a matter of law, this can't be part of her

11

state of mind.

12

So 87 pages of police reports, a hundred pages or

So the huge problem with that, your Honor, which

What is instructive on this point, your Honor, I went

13

and read every single case that plaintiff's counsel cited for

14

this proposition that it is state of mind, and what's great

15

about these cases, frankly, every single one of them, whoever

16

the statement is being introduced on behalf of, or against,

17

knows about the statement.

18

they cite United States v. Gotti for the proposition that it

19

goes to state of mind.

20

Mr. Gotti was charged with witness tampering.

21

to introduce some wiretapped statements that the FBI had, where

22

he was talking to an informant and telling the informant things

23

that Gotti said went to his state of mind.

24

Circuit said, yes, you can do that, Mr. Gotti, first of all,

25

because the government's introducing part of these transcripts,

So when you look at their papers,

Well, you know who Mr. Gotti is, and
Mr. Gotti wanted

Well, the Second
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1

and second of all -- so that's a rule of completeness, and

2

second of all, you were there and you heard it and therefore,

3

it would go to your state of mind and not for the truth of the

4

matter asserted.

5

The next case is United States v. Dupree.

That's

6

another criminal case in this circuit, where a bank fraud

7

defendant was the subject of a temporary restraining order

8

issued to that defendant, okay?

9

temporary restraining order, you can't take any money out of

So, you know, he has a

10

this bank unless you do X, Y, and Z.

11

out of the bank without doing X, Y, and Z, and when he came to

12

trial in his criminal case, the government was allowed to

13

introduce that restraining order because it was his restraining

14

order, he knew about it, and it showed his willful intent to

15

defraud as part of the bank fraud.

16

Well, he took the money

So that's that case.

Arista Records, LLC v. Lime Group, LLC was another

17

case they rely on.

18

talked about that were written by the defendant's employees and

19

then the responses to those emails.

20

LLC had corporate knowledge of those things.

21

software programs, statements made by an agent of the

22

defendant, those are all the things that we're talking about in

23

that case, and so there's actual knowledge of the entity of

24

those statements, which then can go for state of mind.

25

Again, these are emails that are being

There are two more cases.

So clearly the defendants
Screenshots of

Crescenz v. Penguin Group,
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1

and the case says, it's undisputed the defendant had actual

2

prior knowledge of the issues, of the at-issue statements that

3

were offered by the defendant.

4

to Crescenz.

Again, the statements were made

And then the last case is a 1983 case, Tierney v.

5

That involved civil rights violations and objective

6

Davidson.

7

reasonableness by the officers who conducted a search of a

8

building.

9

that pretty much anything in an officer's head is allowed in a

I think the Court knows from doing this kind of work

10

qualified immunity case, because whether the officer did

11

something that was objectively reasonable or not depends on

12

what's in the officer's head, and so there is (A) an exception

13

in these kinds of cases, but (B), in fact, the evidence that

14

was being discussed in the qualified immunity situation related

15

to statements that the officers had heard, which formed the

16

basis of why they went into a building.
So in each and every one of these cases and all cases

17
18

that deal with state of mind, the person who it is being

19

introduced either for or against, not for the truth of the

20

matter asserted but for their state of mind, has to know about

21

it.

22

You have attached to our reply an affidavit from

23

Ms. Maxwell who says she's never read any of these police

24

reports prior to January 2015.

25

that, your Honor.

And there is good reason for

It's not easy to get these police reports.
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1

As you've heard, the chain of custody behind these things after

2

2006 is a little sketchy.

3

effort.

4

going to be, you know, rooting around trying to ferret out

5

police reports from South Florida.

6

are heavily redacted, and so when one looks at them, it's

7

virtually impossible to tell who's at issue, who's saying what

8

about whom, because there are lots of blackouts through these

9

police reports.

And, you know, it requires some

And so, you know, ordinary folks I don't believe are

Even if you get them, they

We managed somehow -- and frankly, I don't

10

even know how -- to get an unredacted copy, and Detective

11

Recarey was surprised when he saw the unredacted copy because

12

he said, we always redact these things.

13

to how ours is unredacted, but in any event, there is one out

14

there.

15

And so I'm unclear as

But I don't know how we got it.
The other point on this, your Honor, is, again, there

16

is some liberty taken in the plaintiff's papers about what

17

Ms. Maxwell said or didn't say in her deposition about these

18

police reports, and they try to make hay over, she knew about

19

the police reports by the selective presentation of that

20

deposition testimony.

21

in the reply brief, but what is notable, in my view, is that

22

when Ms. Maxwell is presented with these police reports, it is

23

for the first time at her deposition by Ms. McCawley, and there

24

is an exchange in the transcript where Ms. McCawley and

25

Ms. Maxwell are going back and forth and Ms. Maxwell says, you

And I've cited the actual quote for you
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1

know -- she's holding these police reports and she says, I know

2

there is a police report.

3

deposition, and it is clear from the transcript that when we

4

get back to the police report issue again, Ms. Maxwell is being

5

asked questions by Ms. McCawley.

6

is at page 169, lines 4 through 8 -- "Now that you have the

7

police report that I showed you this morning that you had an

8

opportunity to look at it," and Ms. Maxwell responds, "You gave

9

it to me.

We go on 300 pages or so in the

Ms. McCawley says -- and this

I did not look at it."

And there was no really

10

other questioning at the deposition about Ms. Maxwell's

11

knowledge of these police reports.

12

So the record on this issue, your Honor, which is

13

going to continue to be the record, is that Ms. Maxwell has no

14

knowledge of this police report, the investigation, anything

15

that's going on with Mr. Epstein substantively during this

16

investigation by the Palm Beach Police Department.

17

why it's not admissible.

18

view as sort of indicia of she should have known about what's

19

in these police reports, and they first of all say -- we get

20

back to this Dershowitz joint defense agreement issue, which I

21

touched on yesterday, but you're going to hear it again today,

22

so I think it's worth mentioning again.

23

quotes exactly from Mr. Dershowitz' deposition.

24

Mr. Dershowitz -- somebody objects during this deposition, and

25

then there's a colloquy.

So that's

They try to cobble together what they

And here are the

There's an assertion of privilege.
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1

There's a little bit more colloquy, and then Mr. Dershowitz

2

says:

3

early on there was a joint defense agreement between several of

4

the people who were of interest to the district attorney and to

5

the federal government.

6

only want to resolve doubts in favor of privilege."

7

Mr. Dershowitz says:

8

to answer the question if it's not privileged."

9

testimony that they say supports their assertion of this joint

10
11

"This is a long time ago.

My recollection is that very

That's my recollection.

"We can check further.

And I would
Then

I would be happy
That's the

defense agreement with Alan Dershowitz.
But there's more, your Honor.

Mr. Edwards -- again,

12

who is a party in this deposition and not a lawyer -- chimes in

13

to the special master and Mr. Dershowitz:

14

Maxwell was never the target of the investigation, was she?"

15

Confirming and arguing that Dershowitz is wrong about this

16

joint defense agreement at the time.

17

admitting that he doesn't really know and we should check and

18

we'll get back and people can ask these questions if I'm wrong

19

about this agreement.

20

"Q.

Ghislaine

And Dershowitz is

They also take liberty with Ms. Maxwell's discussion

21

in her deposition about her knowledge about what happened to

22

Mr. Epstein and what he pled guilty to.

23

pages of the transcript, you know, she says, I know he went to

24

jail, and then there's a back-and-forth between Ms. McCawley

25

and Ms. Maxwell about what did he go to jail for, and

When you look at those
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1

eventually Ms. Maxwell says, you know, I'm not really sure what

2

he went to jail for.

3

thinks -- Ms. Maxwell -- teenage prostitution or under-age

4

prostitution or something like that.

5

give you the ability then to ram in 400 pages of uncorroborated

6

hearsay under the idea that somehow this is notice to somebody.

7

And I think there is one other factual claim that they

8

make about, you know, what Ms. Maxwell should have known, which

9

is not the standard.

10
11

It had something to do with, she

That certainly doesn't

It is not incumbent upon an individual

defendant to go investigate things.

That's not the standard.

It seems to me that they have conceded that these

12

documents are hearsay because they're saying, we're not

13

offering them for the truth of the matter asserted; we want to

14

offer it for this knowledge theory that we have.

15

So I've briefed the issue about business records,

16

which they are not.

I've briefed the issue about government

17

police records, which they are police records, but essentially

18

the same tests for business records applies to police records,

19

which is, you have to be under a business duty to record the

20

information, and court after court after court after court,

21

across the country, has said, people in police reports, like

22

witnesses, are not under a business duty as part of the police

23

department.

24

thirdhand hearsay statements, are inadmissible, either as

25

government records or police records or whatever you want to

So all of those statements, the second- and
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1

call them.

They're just simply inadmissible for the truth of

2

the matter asserted.

3

these police reports that someone could, if they had a record

4

custodian available, try to offer into evidence, but we don't

5

have that here.

You know, there may be a few things in

And so I think for all of those reasons, your Honor,

6
7

this is a very strong motion that should be granted by the

8

Court.

9
10

MS. McCAWLEY:

Good afternoon, your Honor.

Thank you.

The reason why they're battling so hard on this

11

document is because it's so critical to the case.

This is a

12

police report that records numerous, over 20, under-age minors

13

saying virtually the exact same story that my client gave about

14

her abuse, over and over and over again.

15

to you -- they skirt around Detective Recarey.

16

entire deposition transcript, which we've noted for next week,

17

with all of his testimony.

18

through the business records exception with him.

19

through, yes, I recorded this in the course of my work.

20

got it in our papers.

21

these witnesses.

22

document.

23

claim, particularly government documents, this is something

24

that we've found out of thin air and that it has no value to it

25

or trustworthiness.

What they didn't say
You have his

He took these statements.

I did this under my duty.

We went

He walked
We've

I interviewed

I recorded it, etc., etc., etc., all in this

I mean, with every document that's come up, they

He sat in his deposition as the detective
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1

who handled this entire investigation and walked through each

2

of those people, your Honor, and walked through how he recorded

3

it in this document.

4

Detective Recarey, who is a witness in this trial, on our trial

5

exhibit list.

So this is authenticated through

To be very clear, this document is so critical because

6
7

it mentions Maxwell in it.

It talks about Maxwell's stationery

8

being at the house, it talks about other issues with respect to

9

Maxwell.

When I asked her at her deposition and I gave her

10

this document -- and you can look at the testimony, your Honor,

11

we want you to look at the testimony -- she says:

12

it.

13

over she wouldn't look at certain things I gave her, in front

14

of her, right?

15

deposition that I had to manage.

16

up in that section.

17

it.

18

her, in front of the jury, and say:

19

the time in 2005 when you were photographed kissing Epstein on

20

the day the investigation started?

21

You've admitted that.

22

girls coming to the Palm Beach house that you were working at,

23

that you claim you were the house manager for?

24

entitled to get this in --

25

I've seen

Later in that deposition, they talk about her battling me

So there was an attitude issue during that
And that was what was coming

It wasn't that she didn't say she had seen

But your Honor, we are allowed to put that in front of

THE COURT:

Did you know about this at

You were working for him.

You didn't know about all these little

We should be

That is for the truth of the matter.
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That's not

2

for the truth of the matter, your Honor.

3

at the time, right, she made the statement, did she know about

4

all these individuals in the police report, did she know about

5

this.

6

whether she knew about it.

7

she was making that statement, it was false, because not only

8

did my client get abused there but so many other girls as well.

9
10

So that can be offered not for the truth but to show
Whether she knew that at the time

So, your Honor, that's part of it.

And in your order,

in your June 20th order, you said --

11

THE COURT:

12

MS. McCAWLEY:

13

THE COURT:

Excuse me.
Sure.

You say the detective authenticated these

14

documents.

15

that these are part of the file.

16

an authentication.

17

That's what she knew

He didn't authenticate them in the sense of saying

MS. McCAWLEY:

I mean, it's not that kind of

It is, your Honor.

There are two

18

different things, and I'm jumping around a little bit, so

19

that's my fault.

20

questions -- and I believe it's in our brief but it's also in

21

our designations -- where we walked through with him how he

22

conducted the investigation, how he recorded the information of

23

these witnesses, the interviews of the witnesses, the fact that

24

they were reported in this document, etc., in his testimony.

25

So that's one piece.

I'm sorry.

But there are a series of

And that's why this could come in under
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1

the business records exception.

2

in under the business records exception, it can come in not for

3

the truth of the matter asserted but to show for knowledge.

4

And you say in your June 20th order, "Notwithstanding the

5

questions are directed to reveal relevant answers regarding

6

defendant's knowledge of plaintiff's allegations, that

7

knowledge goes directly to the truth or falsity of the

8

defamation, a key element of plaintiff's claims."

9

words, what Maxwell knew at the time she's making the statement

10

goes to the truth of the falsity of those statements, and that

11

includes this police report, your Honor, so we believe that

12

it's critical evidence to show that.

13

again, she was working for the defendant at the time that this

14

investigation happened.

15

the flights with him at the time this was going on over 300

16

times during that period.

17

THE COURT:

18

MS. McCAWLEY:

19

THE COURT:

20

MS. McCAWLEY:

21
22

But even if it weren't to come

In other

And you'll see that,

She has testified to that.

She was on

You know, spare me the flights, okay?
Sure.

Okay.

I've heard that before.
Sure.

I'm sorry, your Honor.

I'll try

to cut to the chase here.
So certainly, you know, it's interesting, because you

23

heard defense counsel here not too long ago saying that they

24

wanted to get in police reports of an under-aged minor,

25

Virginia Giuffre, from when she was 14, being raped by two
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1

other boys, right?

But now police reports are not allowed in

2

at all, right?

3

coming to testify about the police report that he took in his

4

investigation, oh, but that can't come in.

5

interesting is, they went through all of our cases but they

6

failed to look at their own cases, because Smith, which is a

7

case that they cite in their brief on trying to get the police

8

reports in, a Southern District of New York case, says that

9

this can come in.

A police report where I've got the detective

And what's

It says, "Statements in a police report are

10

not inadmissible hearsay where, as here, they are not offered

11

for the truth of the matter asserted but for purposes of

12

showing whether the arresting officer had the information

13

giving them probable cause in that instance."

14

doing here, your Honor, is putting forth this police report to

15

show whether or not Maxwell had the knowledge of that, which we

16

are entitled to ask her those questions at trial, your Honor,

17

and to utilize this police report in that regard.

18

So what we are

So, your Honor, it comes in for two reasons.

One,

19

under the hearsay exception, which is the business records

20

exception through Mr. Recarey's testimony, which is detailed in

21

our briefs.

22

all of these documents in his investigation, and we laid out

23

that, the standard in there.

24

kept in the regular course of his work.

25

was something he had to do in accordance with that work.

He was deposed for a full day.

He walked through

He testified that it was a record
He testified that it
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1

testified that he was the primary author of that and that it

2

had -- and of course it had the trustworthiness, your Honor.

3

So we were very careful, because we knew how important this

4

document was, to walk him through that when we had him at his

5

deposition.

6

designations are set forth for next Wednesday.
THE COURT:

7
8
9

And again, your Honor, those deposition

record?

How do we know that this is the total

Or is it the total record?
MS. McCAWLEY:

We don't know.

Well, Recarey testified -- we showed

10

him this document as an exhibit in his deposition, and he

11

testified regarding this being something that he recorded in

12

the course of his own work.

13

THE COURT:

14
15

But it's part of the record.

Is it all of

the record?
MS. McCAWLEY:

Meaning all of the record of the entire

16

investigation?

We have produced that in discovery, your Honor,

17

through the -- we have a FOIA response, which is how we got the

18

videotapes of them walking through the Palm Beach house, all of

19

the other materials related to the investigation.

20

THE COURT:

I see.

21

MS. McCAWLEY:

Okay.

So then, your Honor, we deposed the

22

detective to try, of course, to establish that this was the

23

record to get into evidence.

24

Your Honor, they also mentioned -- and this is

25

actually in the in toto motion, but they jumped to it so I need
SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300

H3v1giu2
Case
1:15-cv-07433-RWS Document 851 Filed 04/12/17 Page 126 of 158

126

1

to address it, and that is one of the witnesses in here, AH,

2

who was a minor at the time, also gave a recorded statement as

3

part of that.

4

in my view, vastly misrepresenting the deposition.

5

look at the quotes themselves, but she testified in great

6

detail about the activity at the house, verifying that what she

7

said in her recording and in the police report was in fact

8

correct.

9

minor who was abused in the same manner that my client was.

We took her deposition, and they're, you know,

And she is a witness on our trial list.

And you can

She is a

10

She was exposed to him on a number of occasions.

And we have

11

her testimony, and we have sought to enter that as a witness in

12

this case.

13

think is being heard next Wednesday, but just to address it,

14

since they raised it.

And again, that's in the in toto motion which I

The other issue they raised are the message pads.

15
16

These have come up from time to time in this case and come up

17

through different witnesses.

18

number of ways.

19

butlers.

20

they recorded -- we showed him the messages.

21

signature.

22

worked at the house.

23

Maxwell's on those messages as well, so we intend to ask her

24

about those, you know, were you having three girls come on this

25

particular day, etc., etc.?

Now the message pads come in in a

One is Juan Alessi, who is one of the house

He testified that those were the messages for which
Yes, that's my

Yes, this is how we recorded our messages.

He

That was his duty to do those things.

So those are documents that should

SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300

H3v1giu2
Case
1:15-cv-07433-RWS Document 851 Filed 04/12/17 Page 127 of 158

127

1

come into evidence because they have been validated by an

2

employee who works at the home and are things that should be

3

able to be utilized at trial, and Maxwell should be able to be

4

shown those and explain whether or not there is some issue with

5

respect to those statements.

6

So your Honor, that's all evidence that we do want to

7

enter at the trial, and certainly we have done our diligence

8

with respect to the police report to make sure that we do have

9

Detective Recarey's testimony on it.

I submit if you review

10

that, you will see the reason why that it should come into

11

evidence.

12

records exception, again, as you said in your June 20th

13

order, the point of defendant's knowledge at the time she made

14

a defamatory statement is very significant in this case, so if

15

she knew -- even if she didn't believe my client, if she knew

16

that there had been a number of other under-age minors that

17

were abused in this circumstance, to call my client a liar in

18

the face of all that knowledge is something the jury should be

19

able to consider.

20

relevant to this case.

21

instruction.

22

you could add a cautionary instruction with respect to the

23

police report.

24

on the stand when she's under oath about what she knew with

25

respect to this very significant document.

But regardless of the hearsay issue and the business

So that is a piece that is important and
And you can always give a cautionary

If you're concerned at any level, as you know,

But we should be entitled to ask her questions
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1

Thank you, your Honor.

2

MR. PAGLIUCA:

3

So first, we're doing a mix and match here of

128

Briefly, your Honor.

4

different things, which I like the rules of evidence because

5

they're rules and I can read them and they say what they say.
Even if, even if, you had a gold-plated record

6
7

custodian from the Palm Beach Police Department come in here

8

and make all of the findings that you needed to find as a

9

business record exception or a government record exception, the

10

case law is absolutely clear that second- and thirdhand hearsay

11

is inadmissible through police reports.

12

I use this example because it's a good one, I think.

13

As part of my practice, I represent people accused of crimes,

14

and so we get discovery as part of my practice.

15

That goes into my files and I keep it as a matter of course,

16

and it is a business record of mine because I keep it in due

17

course.

18

admitted into a trial whole cloth for the truth of the matter

19

asserted, just because it's a business record of mine.

20

why?

21

included in the police report, or the discovery that I get,

22

that I put in my file and I keep very carefully as a business

23

record, don't magically become nonhearsay, because the people

24

who are making those statements are not under any business duty

25

to report to me.

Guess what?

Now that doesn't mean that it simply would get

What's the answer?

And

Because the statements that are

And that's what the business record exception
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1

is all about.

There is trustworthiness when someone, you

2

know -- if it was a billing record of mine, that's a different

3

story.

4

the chain of the hearsay link has to be under a business duty

5

to report.

6

testify about things that they wrote in their report because

7

they observed them or another officer told them or it was a

8

test that maybe happened within the police department.

9

what they're not allowed to talk about, under a business record

But the business record exception, 803(6), everyone in

So there are cases where officers are allowed to

But

10

exception, are witness statements.

And that's what

11

Ms. McCawley wants to try to introduce to the jury in this

12

case -- 87 pages of witness statements from people who we don't

13

know who they are and there's no evidence that they had any

14

association with Ms. Maxwell.

15

Let me finish with this state of mind issue.

16

THE COURT:

17

But before you do, why isn't it an 803(6)

exception?

18

MR. PAGLIUCA:

19

THE COURT:

20

Okay.

MR. PAGLIUCA:

22

THE COURT:

24
25

So 803(6) --

So what you're saying is, yes, the

reports could get in, but not the hearsay part.

21

23

It could be, your Honor.

Exactly.

Well, okay.

That's exactly right.
Of course what the plaintiff

would say to that is, okay, fine.
MR. PAGLIUCA:

Well, then you're redacting
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THE COURT:

1

I didn't say redaction.

It's hearsay,

2

it's not being offered, but of course it is being offered for

3

the truth of the matter.
MR. PAGLIUCA:

4

Exactly.

You know, this is a

5

smokescreen about it goes to Maxwell's state of mind.

And when

6

you carefully go through these police reports, there is not one

7

of these alleged victims who identifies Ms. Maxwell as having

8

anything to do with any of this.

9

point.

Which is another important

10

What I find curious, again, Ms. McCawley usually says

11

there are 30 victims identified in these police reports, which

12

isn't true.

13

them with me and identify how many people he said were victims,

14

there were 17.

15

she's working her way my way.

16

problem here, your Honor.

17

of the matter asserted.

18

a jury that there was a police department investigation in

19

which Epstein was the target and Epstein is alleged to have

20

done all of these bad things; therefore, you should punish

21

Maxwell because then they're going to say, she was his

22

girlfriend, she had to have known, yada, yada, yada, yada, he's

23

a bad person, she's a bad person, find her liable, and whack

24

her with a big damage award.

25

Thank you.

And when I asked Detective Recarey to go through

And so now today she said there were 20.

So

But, you know, that's the

This is being offered for the truth

All they want to do is get in front of

That's what's going on here.
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1

THE COURT:

2

MR. CASSELL:

3

What's next?

THE COURT:

5

MR. CASSELL:

6

THE COURT:

Yes.
If I can be heard on that, your Honor.

Excuse me.

Let me go back to where we

were.
Those statements, the statements of the "victims," are

8
9

The motion on Kellen and Marcinkova, our

motion to get in adverse inference.

4

7

131

being offered for the truth, are they not?
MS. McCAWLEY:

10

Your Honor, I do not believe they're

11

being offered for the truth because what we're saying -- we're

12

not saying whether or not what those victims said was

13

necessarily true.

14

number -- and they take issue with the number.

15

difference between 17 and 30.

16

were a number of other individuals making reports at the time

17

she said my client must have been lying about being abused as a

18

minor.

19

was she aware that there were a number of reports out there

20

from other little girls saying that they were also brought to

21

the massage room.

22

time she made that statement where she defames my client

23

internationally.

We're saying was she aware that there were a
I don't see a

But was she aware that there

So whether or not those are true or not, the reports,

And that goes to her state of mind at the

24

THE COURT:

Yes.

But aware of the reports.

25

she be aware of the reports?

How could

Aware of the girls and the
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activity, that's the truth.
MS. McCAWLEY:

2

132

But aware of the reports.

Yes, your Honor, and the reason why she

3

could be aware of the reports is because she'll -- remember,

4

her testimony is that she worked for Epstein from the early

5

'90s until 2009.

6

Honor, during the course of the time she was allegedly managing

7

the Palm Beach home and his active employee, his right-hand

8

person.

9

questions, show her the report:

This investigation took place in 2006, your

So yes, of course, we should be able to ask her those
Were you aware of this, of

10

these reports?

11

you know, as part of this investigation?

12

answer that.

13

Were you aware that these reports were made,

THE COURT:

Well, that's fine.

And then she can

You could do that.

14

You could show her the reports and say, were you aware of them,

15

but that would not get the hearsay part in.

16

MS. McCAWLEY:

Well, your Honor, and of course we have

17

two other of the exceptions, the business record exception,

18

which we talked about, and we also noticed this as one of the

19

residual hearsay --

20

THE COURT:

Yes, but even as a business record, I

21

think counsel is correct -- under the business records

22

exception, the activities of the cops and what they did, all of

23

that can go in, yes, because they're under a duty, etc., but

24

not the statements.

25

MS. McCAWLEY:

So for example, one of the witnesses on
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1

our witness list is AH, who is in the report and she testified

2

in this case.

3
4

THE COURT:

Well, that's a different issue.

And you

said you're going to present her.

5

MS. McCAWLEY:

6

THE COURT:

Yes.

Well, all right.

That's a different

7

question.

But in other words, you could show her the report

8

and ask her if she's aware of these reports.

9

answer is going to be.

10

MS. McCAWLEY:

I assume what her

And that's the end of it.
Well, your Honor, I mean, obviously

11

we'd like to enter the reports under the business record

12

exception through Recarey and through the residual hearsay --

13
14

THE COURT:

But even if you do that, I don't see how

you avoid eliminating the hearsay.

15

Well, okay.

All right.

16

MR. PAGLIUCA:

Your Honor, could I have one final

17

comment on this.

18

the matter asserted, they're really not relevant to this case

19

is my final point, because if they're not being offered for the

20

truth of the matter asserted, at best it's a neutral as to

21

whether these things did or didn't happen.

22

happen, they would certainly be supportive of Ms. Maxwell's

23

state of mind if she knew about them.

24

offered for the truth of the matter --

25

If they're not being offered for the truth of

THE COURT:

If they didn't

If they're not being

Well, it might be material that she knew
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that there was an investigation.

2

MR. PAGLIUCA:

134

You know, she could be asked that

3

question:

Did you know there was an investigation?

I think

4

she's going to say no.

5

said prior to making her statement, she had never seen these

6

police reports.

I gave you her affidavit in which she

So we all know --

7

THE COURT:

That's a different question.

8

MR. PAGLIUCA:

I understand.

But we all know the

9

answer is, that's in these police reports, and I'm pretty sure

10

she testified at her deposition that she wasn't really aware of

11

this investigation.

12

testified to -- was that Epstein went to jail and she knew at

13

some point he was a registered sex offender.

14

things I think she knew at the end of the day at this

15

deposition.

16

you know there was an investigation, you know, I suppose you

17

can ask that question and the answer will be yes or no,

18

whatever it is.

All she knew -- I think is what she

Anyway, I agree with you that the question, did

19

THE COURT:

20

MR. PAGLIUCA:

21

THE COURT:

22
23
24
25

Those are the two

Okay.
All right.

Okay.

Thank you.

I'm sorry.

Forgive me for

interrupting.
MR. CASSELL:

No.

Your patience has been appreciated

today, your Honor.
I want to address now the Marcinkova and Kellen
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1

adverse inference motions.

We're a moving party.

There are

2

reciprocal motions both ways on this.

3

available, if that would be useful.

4

defendant's motion and 689 is our motion.

5

the two motions going, obviously, in different directions.

I have the numbers

I believe 673 is the
So those would be

6

Your Honor is familiar with these issues because of

7

the Epstein adverse inference motion that was argued I think

8

two weeks ago by me, and at that time -- I know you have not

9

yet formally ruled on the motion, but there was extensive

10

discussion about could we just kick this down the road to the

11

trial and see, you know, what Epstein says at that time and,

12

you know, after he testifies, sort out whether there's an

13

adverse inference.

14

think I indicated at the time that certainly from Ms. Giuffre's

15

point of view, we would have no objection to handling

16

Mr. Epstein in that way.

17

also have no objection to handling the Marcinkova and Kellen

18

issue in that way as well.

19

and then we could sort out in the context of the case with a

20

full record whether an adverse inference is appropriate.

21

we surface the issue for you now so it wouldn't be something

22

you'd have to do on the fly in the middle of trial.

23

the allegations, of course, that have been made here, I think

24

it's important to put Kellen and Marcinkova on the conspiracy

25

scheme, if you will.

Again, you haven't ruled on that, but I

I want to make clear that we would

You can put them on via deposition,

But

And all

The top of the conspiracy is Mr. Epstein,
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1

his right-hand player then is Ms. Maxwell, and in the

2

conspiracy, again, in our view -- we understand the defense

3

will take a differing point of view on this, but in our view,

4

the conspiracy's next echelon is Kellen and Marcinkova.
And so for example, Ms. Giuffre has made allegations

5
6

about certain things.

Ms. Maxwell can't remember or denies

7

them, so of course Ms. Giuffre then looks to corroborate her

8

allegations of a conspiracy, and the first person she goes to

9

is Epstein, and you're familiar with that.

The second and

10

third people that she goes to are Kellen and Marcinkova,

11

because they report immediately to Ms. Maxwell in the

12

conspiracy.

13

during the course of the trial, and immediately the jury is

14

going to wonder, well, gosh, I wonder what Kellen says about

15

that?

16

Honor will recall that we went to great lengths to get them to

17

testify.

18

ultimately had to come to your Honor to get alternative

19

service, and it was only at that point that we were able to

20

have them sit for their depositions.

21

depositions now, and what we hear from the defense, if I

22

understand it, is that we don't have a good-faith basis for

23

asking Kellen and Marcinkova, gee, weren't you a part of this

24

sex trafficking and sex abuse conspiracy?

25

put it in their brief is, all of this evidence shows nothing

And Ms. Giuffre is going to be talking about that

I wonder what Marcinkova says about that?

They were evading service, in our view.

And your

We

They sat for their

I think the way they
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1

other than Ms. Maxwell might have been at the same place at the

2

same time.

3

the same place and that's not admissible.

4

will notice in our opening brief on this, at pages 15 I think

5

through the next ten pages or so, we've gone through with a

6

chart and we've said, okay, here's the question we asked, and

7

then in the right-hand column of our chart we put in the

8

witnesses and, you know, the flight logs.

9

that your Honor is very familiar with.

It's just, you know, a happenstance they were in
Well, your Honor

I know other things

This is why we're

10

asking these questions.

11

talked about over and over again, but for good reason.

12

is on some of these flight logs, and what's up?

13

questions that we asked, and of course she takes the Fifth.

14

You know, the flight logs have been

There are other things as well.

Kellen

Those are the

For example, Sarah

15

Ransome testified, I witnessed with my own two eyes Sarah

16

Kellen reporting to Ghislaine in front of me, but I can't

17

remember specifics.

18

remember the specific conversation, but every single person,

19

100 percent, 200 percent, reported to Ghislaine.

20

that same deposition -- that was at page 288 and thereabouts.

21

At page 387:

22

did -- the same thing I had to do was go and report to Sarah

23

Kellen, Leslie Groff, and Ghislaine Maxwell.

24

main lady.

25

Ms. Maxwell was a part of a larger conspiracy.

They weren't talking about girls.

I can't

Later on in

I witnessed the same thing -- all the girls

Ghislaine was the

So again, we have an allegation by our client that
That's one of
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1

the central issues, of course, in the case.

2

that was called an obvious lie.

3

co-conspirators and ask them, Ms. Giuffre says you were in a

4

conspiracy and what's your side of the story on that?

5

take the Fifth.

6

going to conceal that from the jury or are we going to present

7

it to them?

8

well familiar with, LiButti, sets out the factors that have

9

determined that issue, and one of the things we hear from the

10

defendant is, oh, it's never been applied in a case like this.

11

I would just direct your attention, as I did during the Epstein

12

argument, to the case of FDIC v. Fidelity & Deposit Co. of

13

Maryland.

14

bank officer was accused of dishonest and fraudulent acts and

15

kind of bogus loans, and the Fifth Circuit allowed Fifth

16

Amendment invocations from the loan recipients to be used

17

against him, reasoning that, well, in this kind of a case, the

18

collusion then is shown by the Fifth Amendment invocation of

19

the participants in the conspiracy there.

20

invocations can be held against someone who's accused to be a

21

part of that conspiracy, which of course is exactly what we

22

have going on here in a civil context.

23

One of the things

And so we want to bring in the

So there we are.

And they

The question is, are we

Well, the Second Circuit case that your Honor is

That's a Fifth Circuit case from 1995, in which a

Fifth Amendment

LiButti, by the way, the Second Circuit case, which is

24

controlling in this jurisdiction, favorably cites the Fifth

25

Circuit case in FDIC v. Fidelity & Deposit Co., explaining that
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1

that is one of the reasons why in the Second Circuit they think

2

this is a good rule of law, because they approve of the result

3

that the Fifth Circuit reached in that co-conspirator case.
And LiButti then goes on, as your Honor is well

4
5

familiar, with laying out four different factors.

The first is

6

the nature of the relationship involved.

7

is co-conspirators.

8

the conspiracy.

9

although this is a criminal enterprise, but Kellen and

The relationship here

They're in the immediate next echelon of

They are direct reports in the business sense,

10

Marcinkova are direct reports to Ms. Maxwell.

11

conspiracy continues.

12

events.

13

familiar with that from the fact that they were evading service

14

while we were trying to obtain their testimony last year.

15

Eventually they show up with lawyers, a Bruce Reinhart I think

16

is an Epstein lawyer; I think at some point Ms. Marcinkova had

17

Mr. Goldberger, who's an attorney for Mr. Epstein now.

18

both made significant efforts to evade service.

19

in our view the conspiracy continues to this day.

20

conspiracy is trying to conceal what was done to girls in

21

Florida over an extended period of time.

22

continues through the efforts not only of the defendant but

23

also through the efforts of Kellen and Marcinkova.

24
25

Of course the

This is not just at the time of those

The conspiracy continues to today, and your Honor is

Why?

They've
Because

The

The concealment

But there's more that binds them together even today.
Your Honor is of course familiar with the nonprosecution
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1

agreement that's at the heart of this case.

2

that we were talking about yesterday.

3

agreement says to Mr. Epstein, we will not prosecute you, or

4

any potential co-conspirators, or, and then there were four

5

named individuals.

6

Marcinkova and Kellen.

7

common interest in trying to preserve that nonprosecution

8

agreement, which means, of course, attacking people who are

9

attacking the nonprosecution agreement, such as Jane Doe 3,

10
11
12
13

Remember the issue

The nonprosecution

Two of those named individuals are
So they're bound together and have a

that is, my client, Ms. Giuffre.
And that is the first factor, the nature of the
relationship there.

Very tightly bound.

The second one is the degree of control in which the

14

party has vested the nonparty witness in regard to key facts

15

and the general subject matter of the litigation.

16

direct quote from LiButti.

17

I won't belabor all of the flight logs and specific evidence,

18

but it's recited, you know, in a ten-page chart in our brief.

19

Kellen and Marcinkova are very tightly bound with the

20

defendants.

21

together.

22

that was the person that they were talking to, and so you have

23

a very significant degree of control.

24
25

That's a

And the evidence here -- and again,

They are direct reports.

They are working closely

I just quoted Ms. Ransome saying, you know, that

The third factor from LiButti is compatibility of
interests.

Perfect compatibility of interests here.
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1

Ms. Giuffre has said there was a conspiracy involving all of

2

these individuals.

3

We'll have a trial on that and hear the evidence.

4

compatibility of interests is, that team is against

5

Ms. Giuffre.

6

try to undercut the credibility of Ms. Giuffre.

7

they're all hoping that she will lose this trial, which they

8

will then celebrate as a victory.

9

wins the trial, they will all suffer a defeat because her

They're all going to say no, there wasn't.
But the

Those co-conspirators are all working together to
And of course

Of course if Ms. Giuffre

10

credibility in making these allegations will have been

11

established.

12

The final factor LiButti directs you to consider is

13

the role in the underlying aspects of the litigation, and

14

again, it's hard to imagine.

15

important members of the conspiracy.

16

important member of the conspiracy, but the next most

17

important, after Maxwell, who's the number two position, the

18

next most important conspirator is Kellen and Marcinkova.

19

used the expression before, it's kind of playing Hamlet without

20

the ghost.

21

without the conspirators in the case.

22

the conspirators here in front of the jury so that they can

23

hear what the conspirators have to say when asked questions

24

about what they were doing to Ms. Giuffre and what they were

25

doing to similarly situated young girls.

I won't say they are the most
Epstein is the most

I've

We're going to be talking about a conspiracy
We are trying to bring
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The final point that the LiButti case directs you to

1
2

consider is whether admitting the evidence will advance the

3

search for truth.

4

that term not as a lawyer but as a layperson for this purpose.

5

Webster's defines to conspire means to join together in a

6

secret agreement to do an unlawful or wrongful act or an act

7

which becomes unlawful as a result of a secret agreement.

8

so we want to present the conspirator.

9

the case that this is highly relevant and also appropriate for

And here we have a conspiracy, and I'm using

And

Now we think that makes

10

an adverse inference.

Again, your Honor could wait to rule on

11

this at trial, but we think it's clear-cut now.
Of course once you determine that something's

12
13

relevant, you then have to consider possible prejudicial

14

effect.

15

going to be at their heart.

16

dispute where somebody wants to throw in sex abuse.

17

prove, in a case involving a sex conspiracy, what the

18

conspirators have to say.

19

Maxwell in the sense of unfair prejudice.

20

questions they deem appropriate as well.

21

the co-conspirators is of course highly prejudicial to

22

Ms. Giuffre.

23

Kellen was reporting to Maxwell.

24

going to be the first thing they'll say when they go back into

25

the jury room.

Obviously this is a case in which sex allegations are
It's not like we have a business
We want to

And there's no prejudice then to
He can ask whatever
But the absence of

Naturally the jury is going to wonder, you said
Where is Kellen?

Where are these people?

That's

And that's what
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1

they're going to say if we don't have an opportunity to present

2

them to the jury.

3

The Court will recall the extraordinary lengths to

4

which Ms. Giuffre had to go to procure their testimony.

5

finally were able to secure it, and they should be presented.

6

They

Also -- I think you'll be hearing these issues next

7

week -- we used some leading questions during the deposition.

8

We tried to also use some nonleading.

9

used when?

Leading questions can be

When you have a witness who's associated with the

10

party on the other side.

11

conspiracy.

12

clearer example of when leading questions would be appropriate.

13

Well, we said they're in a

I can't imagine a case where there would be a

The final argument they made, I think last night in

14

their late replies was that we somehow missed the deadline in

15

taking their deposition.

16

their papers is, your Honor will recall that we had to come to

17

you, obtain an application for alternative service, and then,

18

as a result of that, they came in.

19

with the Court's blessing and approval of taking depositions.

20

Those schedules were discussed with opposing counsel.

21

soon as we'd taken the deposition, within approximately a week,

22

we provided the designations.

23

this year.

24
25

What they don't disclose I think in

We did all these things

And as

That was back in February of

There's no prejudice.

So for all these reasons, we would ask that we be
allowed to present two of the co-conspirators in the witness
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box via the video depositions that we've taken.
MR. PAGLIUCA:

2

I thought I was back to my old days as

3

a public defender when I started the practice of law, your

4

Honor.

5

defamation case.

6

144

Now I'm arguing an 801(d)(2)(E) motion instead of a

I think we have to start with the notion that is true,

7

that this is a defamation case in which Ms. Maxwell is alleged

8

to have made a defamatory statement in 2015.

9

defamatory statement Ms. Maxwell does not mention any of these

In that

10

individuals and doesn't mention Mr. Epstein, and so the

11

starting point for this is, this is an entirely different issue

12

than Mr. Cassell and his fantastical conspiracy argument here.

13

If we want to stick to the legal issues in this case,

14

I think we first need to understand that there is actually a

15

specific rule of evidence that relates to co-conspirator

16

hearsay exception, and that is Rule 801(d)(2)(E) of the Federal

17

Rules of Evidence, and significantly, under that rule -- and

18

this is why the cases using Rule 801(d)(2)(E) find indicia of

19

trustworthiness in co-conspirator hearsay statements -- they

20

are made at or during the course or in furtherance of a

21

conspiracy.

22

co-conspirators are deemed to be hearsay.

23

And absent that finding, statements of

So what we're talking about here are not statements

24

purportedly made by any of these individuals in 2000 or 2001.

25

We're talking about statements that they are seeking to (A)
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1

introduce or (B) adversely inference that are made in 2015 that

2

had nothing to do with any alleged course of or in furtherance

3

of a conspiracy.

4

years ago by operation of many different rules and law.

5

Mr. Cassell's entire conspiracy theory predicate to this has

6

nothing to do with the four LiButti factors.

Any alleged conspiracy would have terminated
So

And when we talk about the LiButti factors, you know,

7
8

there is really zero evidence that's been presented to your

9

Honor.

First of all, the relationship now, in 2017, between

10

these individuals -- because that is what the controlling

11

relationship is, not some relationship that happened or didn't

12

happen in 2000 or 2001.

13

course of this litigation, not some other litigation.

And

14

indeed, there is no relationship between these folks.

At best,

15

for a brief period of time, a brief period of time, these folks

16

worked in different capacities for Mr. Epstein, at best, and

17

that brief period of time is more than ten years ago.

18

It is the relationship during the

The other part of this that Mr. Cassell overlooks or

19

doesn't want to talk about is what really is at issue -- and

20

this relates to this close present relationship -- does this

21

witness have some reason to protect Ms. Maxwell.

22

that's really the inquiry here.

23

in this case, privilege against self-incrimination because it's

24

going to have some benefit to Ms. Maxwell?

25

benefit to Ms. Maxwell for the invocation of the Fifth

I mean,

Is the witness invoking her,

Well, there is no
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1

Amendment privilege here because indeed, if these witnesses

2

were to testify truthfully, the testimony would be beneficial

3

to Ms. Maxwell.
If you ever get the opportunity to watch the video of

4
5

these two witnesses, your Honor, it's remarkable because

6

there's a lot of eye rolling and facial expressions in response

7

to the leading questions by plaintiff's lawyers that, in my

8

analysis -- I may be testifying, your Honor, I must admit.

9

in my observation, it was basically a nonverbal "that's not

But

10

true" and then the invocation of the Fifth Amendment privilege,

11

and if that gets played for the jury, the jury can see that or

12

you can see it.

13

witnesses and said something like, you know, if you keep doing

14

what you're doing, we're going to have to do something else,

15

because she didn't like the facial expressions or the words

16

that the witness was using to invoke the Fifth Amendment

17

privilege.

18

but can't, and they can't because they're protecting their own

19

interests.

20

They're worried that if the plaintiff's lawyers succeed in

21

Florida, they have some threat of prosecution, so they're not

22

going to testify.

23

that seems to be overlooked by plaintiff's counsel -- these two

24

individuals are indeed named in this nonprosecution agreement

25

by name.

At one point Ms. McCawley chided one of these

That's how much these folks could help Ms. Maxwell

They're not protecting Ms. Maxwell's interests.

But again -- and this is, again, a point

Ms. Maxwell is not, and Ms. Maxwell didn't choose to
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1

invoke her Fifth Amendment privilege.

She shouldn't be

2

penalized because the people who are concerned and are named in

3

this nonprosecution agreement can't testify because the

4

plaintiff's lawyers are trying to undo their agreement with the

5

government.

6

Ms. Maxwell has no ability to control these folks.

7

You know, we certainly weren't going to stand in the way of

8

plaintiff's trying to take their depositions, but we have no

9

control over them, in securing their testimony or requiring

10

them to cooperate in any sense.

11

I cite to the Court the case of Coquina Investments v.

12

Rothstein, which I didn't realize until I was reading this last

13

night is ironic because the defendant in the Rothstein case is

14

Mr. Edwards' former partner, who's doing 55 years in a federal

15

penitentiary right now.

16

similar here, the court wouldn't impose an adverse inference

17

against an employer for an employee, even though the employer

18

was paying for the representation of the employee.

19

case is I think significant because the court again focused on

20

the relationship at the time of the deposition and not some

21

prior relationship.

But in that case, which is very

And that

22

I talked about the co-conspirator issue.

You know,

23

that's just attorney argument asserted as fact here, your

24

Honor.

25

co-conspirators.

No one has ever found that these folks are
It's Mr. Cassell's and Mr. Edwards' theory,
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1

but it certainly is not anything that there is going to be any

2

real evidence about in this case.

3

The next two LiButti factors, the next one relates to

4

any interest in the outcome of the litigation.

5

Mr. Cassell has to manufacture some interest here.

These folks

6

are not defendants in this case, these witnesses.

They have no

7

financial interest.

8

defense agreement.

9

There is nothing.

10
11
12

They have no ties.

Again,

There is no joint

There is no indemnification agreement.
They have absolutely no dog in this fight,

again, which is no interest in the litigation.
There's just really nothing that would allow any
adverse inference in this case one way or the other.

13

Finally, your Honor -- well, two final points.

The

14

questioning, you know, the kind of questions that were posed to

15

these witnesses were precisely the kind of questions that have

16

been disapproved in the Second Circuit.

17

Inc. v. City of New York, which is in the papers; WorldCom

18

Security Litigation, also in the papers; and LiButti itself.

19

These are not technical objections.

20

evidentiary purpose for a lawyer to come in and simply ask a

21

very bunch of highly charged, leading questions to which they

22

know the witness is going to say, "I take the Fifth."

23

no evidentiary ball advanced with those questions, because it's

24

just lawyer argument that doesn't do anything for anybody.

25

both sides could ask a hundred questions, they could both be

And that's Brink's

It serves no legitimate
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1

leading, they could both be exact opposite questions.

2

witnesses would say the Fifth to everything, and then you look

3

at the jury and you say, okay, now you can impose an adverse

4

inference against anybody you want to based on the questions

5

that the lawyers asked.

6

up being, and it's a waste of time, and it is of no evidentiary

7

significance.

8
9

The

I mean, that's really what this ends

Then the last point, which I'm just going to need to
correct Mr. Cassell on, the plaintiffs were saying somehow that

10

we were untimely in not designating portions of these

11

depositions which we believe are wholly inadmissible, and the

12

point of our reply was, wait a minute, you didn't designate any

13

of this testimony until after the designation date was over.

14

(Continued on next page)

15
16
17
18
19
20
21
22
23
24
25
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(continued) I don't care about that,

2

but, you know, I mean, we're going to deal with these issues,

3

and we'll deal with them so the timing is of no consequence to

4

me, but I'm not complaining about it, I'm just responding to

5

it.

6

But for those reasons, your Honor, you shouldn't allow

7

anybody to present any adverse inference from these witnesses.

8

They should not just be part of this trial.

9

MR. CASSELL:

Thank you.

In reply, your Honor, I think you can

10

just see from the upset there what's going to be happening at

11

this trial.

12

"Fantastical conspiracy".

13

the other side.

14

argument.

15

respond to at the trial.

16

this is a fantastical conspiracy if Ms. Giuffre doesn't even

17

bring in some of the alleged conspirators such as Epstein,

18

Kellen, and Marcinkova.

19

This is the direct quote from Mr. Pagliuca.
That's going to be the argument from

They're obviously entitled to advance that

But that's what Ms. Giuffre is going to need to
And, of course, the jury will think

Now, we'll hear that this is somehow a hearsay issue

20

under 801(d)(2).

21

witnesses in the case, questioned and cross examined.

22

isn't a question of inadmissible hearsay, this is a question of

23

presenting a witness to the jury.

24
25

This is not a hearsay.

THE COURT:

There are going to be
So this

How do you think this evidence is -- it's

going to go in by way of either deposition or the depositions
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1

already taken --

2

MR. CASSELL:

3

THE COURT:

Yes.

-- or by the witnesses being compelled to

4

come and invoke and so on?

5

work out.

6
7
8
9

MR. CASSELL:

I think we know how that's going to

Right.

I think in this case it's going

to be through the deposition that's been recorded.
With Mr. Epstein, we're going to bring him here live
because we've been able to reach him by subpoena, but these two

10

have been difficult to reach by subpoena, that's why we've

11

taken their deposition.

12

And so Mr. Epstein will testify live, he would invoke,

13

Nadia Marcinkova and Sarah Kellen, the deposition has already

14

been taken.

15
16
17

And in our --

THE COURT:

What do you do about the statement that

counsel just made about the impropriety of the questions?
MR. CASSELL:

Right.

So you can't just say, hey, is

18

the moon made of green cheese and they take the Fifth.

19

can't put that in, and Booty recognizes that.

20

independent evidence that supports each question that's asked.

21
22
23
24
25

You

There has to be

And so what we've done in our brief, if you look at
page 17 of our initial paper -- if I can just illustrate one.
THE COURT:

No, that's all right.

That's fine.

I get

the point.
MR. CASSELL:

Right.

But I think this is a fair point
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1

about the defense.

2

because we've said here's a question --

3
4
5

THE COURT:

152

I'm not sure that they get the point

Don't worry about educating them.

It's me

you've got to educate.
MR. CASSELL:

So I would just direct you to our --

6

we've tried to show, this is not a moon made of green cheese,

7

we have very specific support for each --

8

THE COURT:

I hear you.

9

MR. CASSELL:

I hear you.

-- of the questions.

10

THE COURT:

11

MR. CASSELL:

12

So with regard to their interest in the case,

13

obviously, they have an interest in this woman who is accusing

14

them of being involved in a sex trafficking and sex abuse

15

conspiracy having her lose this case.

16

champagne corks.

17

You've got it in the brief.

I understand.

Right.

They would be popping

They clearly have an interest in the case.

The other problem, remember, under Booty, the question

18

is well, are these witnesses that the plaintiff had some

19

control over?

20

control over these facts?

21

Is this somebody that the defendant has vested

These were direct reports.

I don't think I heard any

22

response to that from the other side.

These were direct

23

reports to Maxwell, and so these are the people who, you know,

24

when Ms. Giuffre alleged that she's involved -- Ms. Maxwell is

25

involved in doing these things, these are the women who are
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1

executing the orders for Ms. Maxwell, and it's not part of a

2

fantastical conspiracy.
All we want to do is have the jury hear this

3
4

information.

We've provided in our brief very specific support

5

for each of the questions that we want to ask.

6

entirely appropriate that the jury hear what these two have to

7

say.

8

THE COURT:

9

Where are we now?

11

Thank you.

MS. MENNINGER:

10

We think it's

Yes.

Your Honor, by my estimation, we have

one motion left, which is 665 with the opening brief.

12

THE COURT:

And what's that?

13

MS. MENNINGER:

It was our motion to prohibit

14

questioning of our client regarding her consensual adult sexual

15

activities.

16

THE COURT:

17

MS. MENNINGER:

18

Yes.
Do I take that as a go ahead and talk

or --

19

THE COURT:

20

MS. MENNINGER:

21

THE COURT:

22

How can you possibly know what we're going to do when

23

Okay.

I wasn't sure.

Yes, well, I can understand.

I don't know what we're going to do?
MS. MENNINGER:

24
25

No.

issue.

Your Honor, I'm happy to defer this
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THE COURT:

2

MS. MENNINGER:

154

Yes.
-- enmeshed with some of the other

3

motions that, based on plaintiff's representation, they want to

4

put off until another day, so -- until the 15 days before, in

5

particular, so I'm happy to wait.
THE COURT:

6
7

How does that figure -- I'm sorry.

Explain to me how that figures into the --

8

MS. MENNINGER:

9

THE COURT:

10

Into this motion?

Well, these are the things about which

they have to give notice.
MS. MENNINGER:

11

Exactly, your Honor.

The issue in

12

this motion, and I'll try to be slightly circumspect, but in

13

this motion, we have agreed that our client can be cross

14

examined with respect to plaintiff, any of plaintiff's

15

allegations, with respect to any other minor victim.

16

client has absolutely denied having been involved sexually with

17

plaintiff or with the minor victim.

Our

They would like to introduce evidence of some kind

18
19

every other acts with other people.

20

specified, apparently, completely, what other acts and what

21

other people they're talking about.

22

THE COURT:

23

MS. MENNINGER:

24

THE COURT:

25

all.

Okay.

They have not yet

So I think we should -Right.

So I think we should wait until we get it

So that takes care of that.
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Your Honor, there's just one more thing

2

procedurally, if I could indulge the Court while I have your

3

attention before we all leave.

4

THE COURT:

5

MS. McCAWLEY:

6

THE COURT:

7

MS. McCAWLEY:

That would be helpful.

Don't count on it.
Sorry.

Yes.
It's just, in your order about the ESI

8

and the issue with the non-production, you said that we should

9

suggest hearing dates.

I see that your Honor has moved the

10

hearing dates to Wednesdays, so we were hoping to, since

11

there's only a few Wednesdays left before our trial, reserve

12

one of those to handle that hearing?

13

THE COURT:

Well, I'm not sure.

14

MS. McCAWLEY:

15

THE COURT:

Or whatever day would work.

No.

Okay.

Now, it seems to me, correct

16

me if I'm wrong, on the 5th we're going to do Epstein's motion,

17

the deposition designations, the biforcation --

18

MR. CASSELL:

19

THE COURT:

I'm sorry, we just did that.

By the way, maybe we could do the

20

biforcation issue very quickly.

21

MR. CASSELL:

22

25

I think we just did that a few moments

ago, your Honor.
MS. McCAWLEY:

23
24

What is it you want to --

That was the one about the financial

records.
THE COURT:

By what?
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We just did that about the financial

2

records, and you gave us some direction on that, so that one's

3

been -THE COURT:

4
5

Oh, okay.

So that's done.

Okay.

So

that's the 5th.
MS. McCAWLEY:

6

Yes.

So then there's April 12th, which

7

I believe is the following Wednesday, and then I think the one

8

after that is the 19th.
THE COURT:

9

Well, are we going to do a hearing -- I

10

take it we're going to do a hearing on the reconsideration of

11

the -MS. McCAWLEY:

12

I'm sorry.

That's what I'm talking about, your

13

Honor.

Yes.

14

you said they could present a forensic, based on your order of

15

reconsideration of the November 2nd.

16

looking for.

So that's the date I'm

I'm sorry, I should have been clearer about that.

17

THE COURT:

18

MS. McCAWLEY:

19

THE COURT:

20

MS. McCAWLEY:

21

THE COURT:

22

MR. PAGLIUCA:

23

So that's the evidentiary issue of --

When are we going to do that?
Maybe the 12th or the 19th possibly?

How about the 10th.
Okay.

Does that work for you all?
I can't do the 10th, your Honor, I'm in

a deposition all day in Colorado.

24

THE COURT:

25

MR. PAGLIUCA:

I'm sorry.

How could you possibly take another case?
Well, believe me, I have a lot of
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1

clients that are saying that exact same thing right now, your

2

Honor.
MS. MENNINGER:

3
4

Thursday of that week?
THE COURT:

5
6

MS. McCAWLEY:
you.

I don't see any reason not to.

That's all I had, your Honor.

Thank

And thank you for your patience, everyone, today.
THE COURT:

9
10

Yes.

Okay.

7
8

Your Honor, could we do the 13th, the

Have we completed the briefing and

everything everybody wants to submit on the black book issue?
MS. McCAWLEY:

11

Well, yes, your Honor.

So now, as of

12

last night, it was fully briefed.

13

it, essentially.

14

they had a motion in limine to exclude it, and it came up

15

previously -- I forget, we argued it a couple weeks ago in the

16

context of another motion -- oh, I'm sorry, because, your

17

Honor, you requested that with respect to Diane Flores.

18

didn't reargue it today, it is fully briefed for you.

20

We had a motion in limine to allow it in,

THE COURT:

19

So there are three briefs on

Okay.

So we

In other words, I've got everything

on that.

21

MS. McCAWLEY:

22

THE COURT:

23

MS. McCAWLEY:

Not that I'm aware of.

24

MR. PAGLIUCA:

I think we're concluded today, your

25

Honor.

You do, your Honor, yes.

Okay.

Anything else?

Thank you.
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1

THE COURT:

2

(Adjourned)

Okay, thanks.

Have a nice weekend.

3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
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Sweet, D.J.

The defendant Ghislaine Maxwell ("Maxwell" or the
"Maxwell") has moved pursuant to Rule 56, Fed. R. Civ. P., for
summary judgment dismissing the complaint of plaintiff
Virginia L. Giuffre ("Giuffre" or the "Giuffre") alleging
defamation. Upon the facts and conclusions set forth below, the
motion is denied.

The contested facts derived from discovery subject to
the Protective Order of March 17, 2016 have been redacted.

I.

Prior Proceedings

Since the filing of the complaint on September 21,
2015 , setting forth Giuffre's claim of defamation by Maxwell,
this action has been vigorously litigated, as demonstrated by
the 704 docket entries as of March 8, 2017. At issue is the
truth or falsity of a January 2015 statement issued by Maxwell.
Discovery has proceeded, a joint pretrial order has been filed,
and the action is set for trial on May 15, 2017. The instant
motion was heard and marked fully submitted on February 16,
2017.
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II.

The Facts

The facts have been set forth in Maxwell ' s Memorandum
of Law in Support of Maxwell ' s Motion for Summary Judgment ,
Southern District of New York , Local Rule 56.1 ; Giuffre ' s
Statement of Contested Facts and Giuffre's Undispu t ed Facts ; and
Maxwell ' s Reply to Giuffre ' s Statement of Contested Facts and
Giuffre's Undisputed Facts pursuant to Local Civil Rule 56 . 1 .
They are not in dispute except as noted below .

•

I

."
,

.
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••

III.

The Applicable Standard

Summary judgment is a ppr o priate only where "t here is
no genuine issue as to any material fact and .

. t he moving

party is entitled t o a judgment a s a ma tte r of law." Fed. R .
Civ . P. 56(c). "[ T]he substantive l a w will ide ntify which facts
are material. " Anderson v . Liberty Lobby , Inc. , 477 U.S. 242 ,
248

(1986) .

A dispute i s "genuine" if

~t he

evidence is such that a

reasonable jury cou l d re turn a verdict for t h e nonmoving party . "
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Id. The relevant inquiry on application for summary judgment is
"whether the evidence presents a sufficient disagreement to
require submission to a jury or whether it is so one-sided that
one party must prevail as a matter of law." Id. at 251-52. A
court is not charged with weighing the evidence and determining

I
I

its truth, but with determining whether there is a genuine issue
for trial. Westinghouse Elec. Corp. v. N.Y. City Transit Auth.,
735 F . Supp. 1205, 1212 (S .D.N.Y. 1990)

(quoting Anderson, 477

U.S. at 249). "[T]he mere existence of some alleged factual
dispute between the parties will not def eat an otherwise
properly supported motion for surrunary judgment; the requirement
is that there be no genuine issue of material fact." Anderson,
477 U.S. at 247- 4 8 (emphasis in original).

While the moving party bears the initial burden of
showing that no genuine issue of material fact exists, Atl. Mut.
Ins . Co. v. CSX Lines, L.L.C.,

432 F.3d 428,

433

(2d Cir. 2005) ,

in cases where the non-moving party bears the burden of
persuasion at trial, "the burden on the moving party may be
discharged by 'showing' -that is, pointing out to the district
court-that there is an absence of evidence to support the
nonmoving party's case." Celotex Corp. v. Catrett,

477 U.S. 317,

325 (1986). "It is ordinarily sufficient for the movant to point
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to a lack of evidence

. on an es sential element o f t he non-

movant' s c l aim .

[T]he n onrnoving party must [t hen ] come

forward with admissible evidence sufficient to raise a genuine
issue of fact for trial

"

53 6 F . 3d 14 0 , 145 ( 2d Cir . 2008)

Jaramillo v . Weyerhaeuser Co .,

( i nternal citations omitted) ;

see also Goenaga v. March of Dimes Birth Defects Found.,

14, 18 (2d Cir. 1995 )

51 F. 3d

("Once the moving party has made a

properly supported showing sufficient to suggest the absence of
any genuine issue as to a material fact , the nonmoving party
must come forward with evidence that would be sufficient to
support a jury verdict in his favor").

IV.

The Motion for Summary Judgment on Republication Grounds is
Denied

Maxwell has moved for s ummary judgment dismissing
Giuffre ' s complaint on the grounds that Maxwell is not liable
for the repub l ication of her Press Release by the media. Because
as a matter of law the issuer of a press release is responsible
for its publication, the motion is de n ied.

In New York , liab ility for a republication "must be
based on r eal authority to influence the final product ." Davis
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v . Costa - Gavras, 580 F . Supp. 1082, 1096 (S . D. N. Y. 1984) ; see
also Hoffman v . Landers , 146 A.D.2d 744,

Dep ' t 1989)

747

(N.Y. App. Div . 2d

("One who makes a defamatory statement is not

responsible fo r its recommunication without his authority or
request by another over whom he has no control ."). Where a
defendant "had no actual part in composing or publishing," he
cannot be held l iable "without disregarding the settl ed rule of
law that no man is bound for the tortious act of another ove r
whom he has not a master 's power of control ." Davis , 580 F .
Supp . at 1096 (internal quotation marks and citation omi tted) .
The New York Court of Appea ls surruna ri zed New Yo r k's
republica t ion liability standard in Geraci v . Probst , 938 N.E.2d
917

(N .Y. 2010) , stating that
one who .
. prints and publishes a libel[] is
not responsible for its voluntary and
un justifiable repetition , without his authority
or request, by others over whom he has no control
and who th ereby make themse lves liab l e to the
person injured , and that such r epet ition cannot
be co nsidered in law a necessary, natural an d
probable consequence of the original slander o r
libel .

938 N. E . 2d at 921 (internal quotation marks and citation
omitted) . Thus , "concl usi v e evidence of l ack of a ctual authority
[is] sufficiently dispositive that the [court ]
but to dismiss the case . .

'" Davis,

55

' ha[s ] no option

580 F . Supp. at 1 096

Case 1:15-cv-07433-RWS Document 872 Filed 04/27/17 Page 56 of 76

(quoting Rinaldi v . Viking Penguin, Inc.,

420 N.E.2d 377,

382

(N . Y . 1981)).

However, New York law assigns lia bil i ty to individuals
for the media's publication of press releases . New York
appellate courts have held that an individual is liable for the
media publishing that individual's defamatory press release. See

Levy v . Smith , 132 A.D.3d 961, 962-63 (N . Y. App . Div. 2d Dep ' t
2015)

("Generally,

[ o] ne who makes a defamatory statement is not

responsib le for its recommunication without his authority or
request by another over whom he has no control .
however,

. Here,

. . the appellant intended and authorized th e

republication of the allegedly defamatory content of the press
releases in the news articles."); see also RESTATEMENT (SECOND) OF
TORT S

§

576 (1977)

("The publication of a li bel or slander is a

legal cause of any special harm resulting from its repetition by
a th ir d person if . .

. the repetition was authorized or

intended by the original defamer, or .

the repet iti on was

reasonably to be expected.")

The facts as set forth above establish that Maxwell
approved the Press Release. The Press Release was sent to
between six and 30 media representatives by Gow as an employee
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of Acuity Reputation, the public relations firm hired by
Maxwell. The initial sentence of the Press Release - "Please
find attached a quotable statement on beha lf of Maxwell" communicates Maxwell 's authorization for the media recipients of
the Press Release to publish it. See Nat 'l Puerto Rican Day
Parade , Inc . v. Casa Pubs., Inc., 79 A.D.3d 592 , 595

Div. 1st Dep ' t 2010)

(N.Y. App.

(affirming the refusal to dismiss

defamation counts against a defendant who

'' submitted an open

letter that was published in [a] newspaper , and that [t he
defendant] paid to have the open letter pub lis hed," finding that
t h e defendant "authorized [the newspaper] to recornmunicate h i s
statements ." ) .

Maxwell has cited Geraci v.

Probst i n support of her

position, but Geraci is distinguishable from the instant action .
In Geraci, the defendant sent a letter to the Board of Fire
Commi ssioners , and, more t h an three years later , a newspaper
pub lished the letter. The court held that the defendant was not
liab le for t hat belated publi cation, "made years later wit ho ut
his knowledge or partici pation ." 938 N.E . 2d at 919 . Here , unlike
in Ge ra ci , the Press Release was not published "w ithout [her]
authority or request, " but rather with Maxwell's authority and
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by her express request. Gow's testimony establishes Maxwell's
authority and control over the Press Release:

Q.

When you sent t hat email were you acting pursuant to
Ms. Maxwell's retention of your services?

A.

Yes, I was

***
Q.

The subject line does have "FW" which to me indicates
it 's a forward. Do you know where the rest of this
email ch ain is?

A.

My understanding of this is: It was a holiday in the
UK, but Mr. Barden was not necessarily accessible at
some point in time, so this had been sent to him
orig inall y by Ms . Maxwell, and because he was
unavailable , she forwarded it to me for immediate
action. I therefore respond, "Okay, Ghislaine, I'll go
with this."
It is my understanding that this is the agreed
statement because the subject of the second o ne is
"Urgent, this is the statement" so I take that as an
instruction to send it out, as a positive command :
"This is the sta t ement ."

Maxwell also cites Davis v. Costa-Gavras,

involving a

libel claim against an autho r who wrote a book about a mi lita ry
coup in Chile . 580 F . Supp. at 1085. Years after the author
published the book , a third - party publishing house republished
the book in paperback form and a third-party filmmaker released
a movie based on the book. The book author did not actually
participate in the republications , though h e was aware of the
58

Case 1:15-cv-07433-RWS Document 872 Filed 04/27/17 Page 59 of 76

projects. The court held that t he author of the book could no t
be held liable for the republications, explaining that a "party
who is 'i nnocent of a ll complic ity' in the publication of a
libel cannot be held accountable." 580 F. Supp. at 1094
(internal citations omitted) . The court further noted that
"active participation i n impleme nting the republication
resurrec ts the liability." Id. Likewise , i n Karaduman v.

Newsday, In c ., 416 N.E . 2d 557 (1980), also cited by Maxwell, the
court held that reporters of a series of articles on narcotics
trade "cannot be held personally l iab le for injuries arising
from [the] subsequent republication in book form absent a
showing that they approved or participated i n some other manner
in the activities of the thir d -party republisher." Id. at 559560. However, the court exp l icitly noted th at this resu l t was
required because "the record [wa]s barren of any concrete
evidence of the reporters'

involvement in the republication of

the newspaper series ." Id. at 540.

Here, there is evidence in the record that Maxwell
"actively participatedn in inf luencing the media to publish the
Press Release, Davis, 580 F. Supp. at 1094, and "approved" of
and sought the publication of the press release, Karaduman,
N.E.2d at 560 . Maxwell retained a public rela t ions media

59
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specialist. The Press Release was sent by Maxwe l l 's express
reques t . Gow's testimony about the process lead i ng up to the
dissemination of the Press Release indicates that Maxwell did ,
indeed, " authorize or intend" for the media recipients to
publish the statement . Because there are sufficient facts to
demonstrate Maxwell's authority and control over the publication
of the Press Release, Max well's l iability for the Press
Re l ease ' s publication survives the motion for summary judgment.

Maxwell has additionally asserted that subjecting her
to liabil ity for republication is "particularly unfair " because
excerpts of the Press Release, rather than the who l e statement,
were published . Def .'s Reply at 9 . Maxwell cites to Rand v . New
York Times Co .,

75 A.D.2d 417

(N.Y. App. Div . 1st Dep't 1980) ,

in which a newspaper paraphrased the defendant's opinion,
essentially "excis[ing] the opinion from the context in which it
was given." Id. at 424. No similar alteration, sanitization,
hyperbolizing , or paraphrasing of Maxwell's statements has been
established here. Nor does the record establish that any
statements of Maxwell 's were taken out of context; rather , they
were directly quoted, accurately and unchanged . The publicat ion
of Maxwell's statement that Giuffre's claims are "obvious lies"
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does not distort or misrepresent the message Maxwell intended to
convey to the public with the Press Release.

Because the purpose of the issuance of the Press
Release was publication , Maxwell is liab le for its content and
t h e motion for sumrnary judgment on the grounds of n on-liability
fo r republica tion is denied .

V.

The Motion for Summary Judgment to Dismiss the Defamat ion
Claim on the Ground of Substantial Truth is Denied

Maxwell has asserted that the Press Release is
substanti a l ly true and that the defamation claim s hould
t h e r efore be dismi s sed . See Def .' s Br. at 39 . Whether or no t
Giuffre l i ed about Maxwell 's involvement in the events that
Giu f fre h a s alleged took place is t h e intensely contested
factual i s sue that is the foundation of t h is act i on .
Accordingly , summa r y judgme n t is not appropriate . See Mitre
Sports Intern . Ltd . v . Home Box Office , Inc ., 22 F . Supp . 3d

24 0 , 255 (S . D. N. Y. 20 1 4)

(denying summa r y judgment because it

wo uld require the Cou r t to decide di s puted facts to determine
whethe r the s tatemen t at is s ue wa s substantially t r ue) ; Da Silva

v . Time I nc ., 9 08 F . Supp . 1 84 , 187 (S . D. N. Y. 1995)

(denying

mot i on fo r summa ry judgmen t becaus e there was a genuine issue of
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material fa c t as to whether defamatory photo and caption were
true).

Under New York law, "truth is an absolute, unqualified
defense to a civil defamation action" and "'substantial truth'
suffices to defeat a charge of libel." Jewell v. NYP Holdings,
Inc . , 23 F. Supp. 2d 348, 366 (S . D.N . Y. 1998)

(internal

quotation marks and citations omitted). A statement is
substantially true if the statement would not "have a different
effect on the mind of the reader from that which the pleaded
truth would have produced . " Id.

(quoting Fleckenstein v.

Friedman , 193 N. E . 537, 538 (N . Y. 1934)). Thus, " i t

is not

necessary to demonstrate complete accuracy to defeat a charge of
libel. I t is only necessary that the gist or substance of the
challenged statements be true . " Printers II, Inc . v .
Professionals Publishing , Inc ., 784 F.2d 141, 146 (2d Cir.

1986) ; see also Korkala v. W. W. Norton & Co.,
155 ( S . D. N. Y. 198 5)

618 F .Supp . 152,

("Slight in ac curacies of expression are

immaterial provided that the defamatory charge is true in
substance . " )

(internal quotation marks and citation omitted);

Sharon v . Time, Inc.,

609 F . Supp. 1291, 1294 (S.D . N. Y. 1984)

("Defe ndant is permitted to prove the substantial truth of this
statement by estab l ishing any other proposition that has the
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same 'gist' or 'sti ng ' as the original libel , that is , the same
effect on the mind of the reader.").

The Honorable Lo retta A . Preska has noted that cases
addressing whether a statement is substantially true "fall along
a broad spectrum." Je ivell, 23 F. Supp. at 367. There are cases
in which a statement is non-actionable because it is completely
true. See, e.g., Carter, 233 A. D.2d 473 , 47 4 (N .Y. App. Div. 2d
Dep ' t

1996 )

(cl aim that defendant committed libel by i nforming

the authorities that p l aintiff was endorsing checks made payable
to the defendan t a nd depositing them in plaintiff's account held
non-actionable where plaintiff had in fact endorsed checks made
payable to the defendant). There are cases where "o ne struggles
to identify any area of ambiguity as to truth." Jewell, 23 F.
Supp. at 368; see, e.g., Miller v . Journal-Ne1vs, 211 A.D.2d 626 ,
627

(N . Y . App .

Div. 2d Dep' t

1995)

(statement that plai n tiff was

"suspended" substantially true where p l aintif f was placed o n
"administrative leave"). There are cases where the line between
the statement and th e admitted truth is more tenuous, but the
overall "gi st" cannot be said to be substantially different.

See, e.g., Guccione v . Hustler Magazine, Inc., 800 F.2d 298,
302-03 (2d Cir. 1986)

(holding that statement which implied that .

plaintiff was then currently an adulterer was substa ntially true
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where plaintiff h ad ceased being an adulterer but had
"unabashedly commi tt ed adultery" for thirteen of seventeen
years) . Finally , there are " those cases in which a defendant
simply asks too much in asserting that a statement is
substantially true because the differe n ce between the t wo is
plainly substantial ." Jewell, 23 F. Supp. at 368 . For example,
the court in Da Silva , 908 F. Supp . at 186-87 , held that a
pho t ograph of plaintiff which identified he r as a prostitute was
not s ubst antially true where the plaintiff had been a prostitut e
for some six years but was not at the time of pub l ica ti on .

After reviewin g this spectrum of cases , the facts upon
which Maxwell b as es her argument are insufficient to allow this
Court to find substantial truth as a mat ter of law. A ma t erial
dispute of fact exists as t o t h e "admitted trut h" or the
"real i ty" in this case .

The details and
significance of the f a cts offered are highly contested, and
therefore cannot e stablish the "substantial truth" of the Pres s
Release . "[R ] easonable jurors could conclude that the statements
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are not sub s tantially true. " Boehner v. Heise,

734 F .

Supp . 2d 389 , 399 (S . D. N.Y . 2010).

The motion for summary judgment to dismiss the
defamation on the ground o f substantial truth i s denied as not
having been e s tabli s hed by und i sputed material f a cts .

VI.

The Defamation Claim is Not Barred by New York Law

Maxwell has moved to dismiss t h e complaint on the
ground that the Press Release i s opinion and protected by the
pre-litigation privilege under New York law. Because New York
law does not support Maxwell ' s pos i tion , t h e motion for summary
judgment based on the characterization o f the Pre ss Re l ease as
opinion and as protec t ed by a p r e-litigat ion privilege is
denied .

1.

The Press Release is Not Opinion .

As previously held , Ma xwell 's s tatement that Giuffre ' s
claims of sexual assault are lies is not a n exp r e ss ion of
opinion :
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First, statements that Giuffre ' s claims ' against
[Maxwell] are untrue ,' have been ' shown to be
untrue,' and are 'obvio u s l ies' have a specific
and readily unders tood factual meaning : that
Giuffre is not telling the truth about her
histo r y of se xua l abuse and [Maxwel l ]'s r ole , and
that some verifiable investigation has occurred
and come to a defin itive c on c lusion proving t ha t
fact . Second , these statements (as they
themse l ves a l lege), are capabl e of being p ro ven
true or fals e, and therefore constitute
ac ti o n ab le fact and not opinion. Thi rd, in t hei r
f u ll context , whi l e [Maxwe l l] 's statements have
the effect of generally de n ying Giuffre 's story,
they also clearly con sti tute fact to t he reader.

Giuffre v. Maxwell , 165 F. Supp . 3d 147 , 152 (S . D. N.Y. 2016) .
This Court further concluded that
[Gi uff re] ca nno t be making c l aims shown t o be
untrue th a t are obvious lies without being a
liar. Furthermore, to suggest an individu a l is
not t elling the truth abou t her history of havi ng
b e en sexua ll y assau lted as a minor constitutes
more than a general denial, i t al leges something
deeply distu rb ing about the character of an
indiv i dua l wil li ng to be publ ic ly di sh onest a bout
such a reprehensible crime . [Maxwe ll] 's
statements clear l y imply that the denial s are
based on facts separate and contradi c tor y to
those tha t [Giuffre] ha s alleged .

Id.
Maxwell argues that th e " con text " of the ent i re
statement "tested against the understanding of the average
reader " should be that of a pr ess rele ase as a whole being read
only by journalists . Def.'s Br . at 22 (quoting Aronson v .

Wiersma , 483 N.E.2d 1138 , 1139 (1985)). Ho wever , the ultimate
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aud ience for a press release is th e publ i c. The motion to
dismiss op i nion clearly addressed this issue:
Sexual assault of a minor is a clear-cut issu e ;
either transgression occurred or it did not .
Either Maxwell was involved or she was not. The
issue is not a matter of opinion, and there
cannot be differing unde rstandings of the same
facts that justify diametrically opposed opinion
as to whether Maxwell was involved in Giuffre's
abuse as Giuffre has claimed. Either Giuffre is
telling the trut h about her story and Maxwell's
involvement, or Maxwell is telling the truth and
she was not involved in the trafficking and
ultimate abuse of Giuffre .
Giuffre , 165 F. Supp. at 152 .

Maxwell has urged that these conclusions at the motion
to dismiss stage should be revis ited and revised when
considering the surrunary judgment motion sinc e t he standard for
decid ing a Rule 12(b) (6) motion is different from the standard
for deciding a Rule 56 mo t ion . In deciding a 12(b) (6) mo t ion,
the court must accept as true the factual allegations and draw
all inferences in the plaintiff's favor ; a plaintiff need only
state a claim that is "plausible on its face ." Id . at 149
(internal quotation marks and citation omitted). In co n trast,
for a Rule 56 motion, the pl aintiff defending th e mo tion may not
" rest o n [the] allegations" in her complaint. Anderson, 47 7 U.S.
at 249 .
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In deciding its moti on to dismiss opinion, the Court
relied on Davis v . Boeheim, 22 N. E.3d 999 (2014), and held that
the three allegedly defamatory statements in the Press Release
have a specific and readily understood factual meaning , are
capable of being proven true or false, and "clearly constitute
fact to the reader." Giuffre, 165 F. Supp . at 152 . The Court
determined that "[t] he dispositive inquiry" for purposes of
deciding whether an allegedly defamatory statement is fact or
nonactionable opinion is whether "a reasonable reader could have
concluded that the statements were conveying facts about the
plaintiff ." Id. at 151 (internal quotation marks and citation
omitted) . To answer th at inquiry, three factors enumerated in
Davis were applied. See id . Thes e three factors are the same as

the four factors in Immuno AG v. Moor - Jankowski,

567 N.E.2d 1270

(N . Y. 1991) ; the difference is that the Davis court collapsed
the Immuno AG's third and fourth factors into one. See Davis, 22
N. E.3d at 1005 . "[T]he critical aspect of the inquiry, as
articulated in the third factor set forth above , is to view the
statements in context. " Jewell, 23 F . Supp. 2d at 377. This
contextual analysis "proceeds on two levels, the 'broader social
setting' of the statements, as well as their 'immediate
context."' Id .

(cit ing Immuno, 567 N. E.2d at 1280).
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Maxwell acknowledges that the Court properly applied
Davis at the motion to dismiss sta ge, but argues that the third

factor,

especially , benefits from the evidence presented in the

motion for summary judgment. See Def.'s Br. at 32. I n other
words, Maxwell argues t ha t "the Court did no t have the 'ful l
con te xt '" of the Press Release or t he "broader social context
and su rr ounding circumstances of the statement." Id . At the
motion to dismiss stage , the text of the Press Release had not
yet been produced , nor had there been production of emai l s or
deposition testimony regarding the Press Release.

The developed record necessitates the same conclusion
as at the motion to dismiss stage. The context and surrounding
circumstances remain the same . The pub lica t io n was intended by
Maxwell to reach the average reader, not simply the reporters,
Barden's i ntent, a factual issue in contes t, notwithstanding.
The issue of truth or falsity is a factual determination, not a
matter of opinion. See Giuffre, 1 65 F. Supp. 3d at 152
("[S]taternents that Giuffre's claims 'against [Maxwell] are
untrue ,' have been 'sh own to be u nt rue,' and are 'obviou s lies'
have a specific and readily understood factual meaning.").
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2.

The Pre-Litigation Privilege is Inapplicable .

Maxwell has contended that the pre -li t igation
privilege as enunciated i n Front, Inc. v . Khalil, 28 N. E . 3d 15 ,
16 (N . Y. 2015) , applies. See Def. ' s Br. at 33.

" A pr i vileged communication is one whic h , but for the
occasion on which it is uttered, would be defamatory and
actionable ." Park Knoll Assocs. v. Schmidt , 451 N. E .2 d 182 , 184
(N.Y. 1983) . "[I ]t is well-settled that statements made in the
course of litigat i on are ent i tl e d to absolute privilege." Front,
28 N. E.3d at 18 . The privilege that protects statemen t s made in
the course of lit i gat i on "can extend to preliminary or
investigative stages of the process, p ar t ic ula r ly where
compelli ng public int erests are at stake." Rosenberg v. MetLi .fe ,
Inc ., 866 N.E . 3d 439 , 443 (N . Y. 2007) . In Front,

the New York

Cou rt of Appeals ruled that the pr i vilege for "statements made
by attorneys prior to the

corru~e nc ement

qualifie d rathe r than absolute.

of litigation " is

Id. at 16. Specifically , the

Cour t held t hat an attorney's st a tements made before litigation
has commenced are privileged if (1 ) the attorney has "a good
fait h basis to a n ticipate li ti gation" a n d (2) the stateme nts are
"pert inent to t h at anticipated litigation ." Id . at 20 .
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The ant icipat ed lit igat ion , according to the Pre ss
Re l ease , was "redress at the repetition of such old defamatory
c laims ." See Press Rele ase . Accor d ing to Barden , Maxwell's
lawyer , he participated in t he pr e paration of the Press Rele ase,
t he purpose of t he Pre ss Release was to dissuade t he medi a from
publ i shing Giu ffre 's al l egati ons , and the i mpl icati on of t he
Press Release was tha t an y r edress sought by Maxwel l would be
a ga inst the media . Giuf fre has disputed Barden's c l aim that the
Press Re l ease was his own statement.

Certain of the cases cited by Maxwell in supp ort of
the privilege can be distinguished, according to Gi uf fre,

in

th a t th ey involve communications to or from parties to the
u l timate l itigati on . See, e.g., Kirk v . Heppt,
586 , 593 (S . D. N. Y. 2008)

532 F . Supp. 2d

(the communic at ion at issue was made by

an attorney 's c l i ent to the attorney's ma l practice carrier
concerning the client 's jus tic i ab l e controversy again st t h e
att orney over which the c l ient s act u al ly sued) ; Black v . Green
Harb our Home owners' Ass ' n , In c ., 1 9 A.D.3d 962 ,

Div. 3d De p' t 2005 )

963 (N . Y. App.

(privi l ege a pp l ied to a le tt e r sent by a

home own er 's association board of directors to th e associati on 's
membe rs informing them of the status of l iti gation to which t he
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association was a party) . Giuffre contends that nthere wa s no
statement made by anyone before the commencement of li tigation
because litigation never commenced." See Pl .' s Opp 'n at 42 .

Here , the cornmunica tion at issue was sent to members
of the media, and no litigation took place between Maxwell and
the media recipients of the Press Release.

However , the pre-litigation privilege is not limited
to sta temen ts between parties and their l awyers. nwhile the
communications at issue in Fron t were among lawyers and
potentia l parties, the New York Court of Appeals did not
explicitly require the recipient of the challenged statements t o
be a lawyer or potential party." Feist v. Paxfire r Inc ., No . 11
CIV. 5436 (LGS), 2017 WL 177652, at *5 (S.D . N. Y. Jan . 17 , 2017);

see Front, 28 N. E.3d at 16-17. The Second Circuit "summarily
rejected this interpretation when it applied Fr ont to an
att orney's communications to the press." See Tacopina v .
O'Keeffe,

645 E'. App'x 7 , 8 (2d Cir . 2016)

("Even crediting [the

plaintiff]'s allegation that [the attorney] shared the affidavit
with the Daily News before filing it in court, Tacopina h as
still not sustained his burden of showing that the statements
were not pertinent t o a good faith anticipated litigation.") .
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Though a statement made to a non-party may be
privileged, the pre - li tigati on privilege does not apply here
because the Press Release cannot be considered a "statement []
made by [an] attorney." Front , 28 N. E . 3d at 16. Whether
Maxwell's attorney , Barden , had a hand in drafting the Press
Release, and the extent to which he may have been involved, is a
disputed issue of fact . The record evidence establishes that,
regardless, the Press Re l ease is properly attributable to
Maxwell . Maxwell retained a public relations firm and sent her
representative there, Gow , a forwarded email with the statements
that were to be used in the Press Release . Maxwell instructed
Gow to send it, as he testified i n his deposi tion. While Maxwell
herself did not disseminate the email to the media recipients ,
neither did Barden . The statement was sent out by Gow.

Additionally, t he alleged defamatory statements in the
Press Release were attributed t o Maxwell, and not to her
attorney or his agents. The email stated that the Press Release
was a "statement on beha lf of " Maxwell and notified the media
recipients that "[n]o further communication will be provided by
her [Maxwel l] on this matter ." There is no evidence in the email
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•

that the Press Release was anything near an attorney's
statement; Barden was not even copied on the email.

The pre-litigation privilege is intended to protect
attorneys from defamations claims "so that those discharging a
public function may speak freely to zealously represent their
client s without fear of reprisal or financial hazard." Id. at
18 . Where the statement cannot be attributed to an attorney,
there is no justification for protecting it by privilege.

In addition , as this Court concluded in denying
Maxwell's motion to dismiss , "[t]here is no qualified privilege
under New York law when such statements are spoken with malice ,
knowledge of their falsity , or reckless disregard for their
truth. " Giuffre , 165 F . Supp . 3d at 155 (internal quotation
marks and citation omitted) . It is Giuffre 's contention that
Maxwell knew the statements were false because she engaged in
and facilitated the sexual abuse of Giuffre . Therefore ,
according to Giuffre, they were not made in good faith
anticipation of litigation, and instead were made for the
inappropr iate purpose of "bul ly(ing] ," "harass]ment]," and
"intimid[ation]." See Front, 28 N.E.3d at 19 (2015). According
to Giuffre, there is ample record evidence that Maxwell acted
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•

with malice in issuing the Press Release , thereby making the
pre-litigation privilege inapplicable .

Because of the existence of triable issues of material
fact rather than opinion and because the pre-litigation
privilege is inapplicable , the motion for summary judgment is
denied .
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VII.

Conclusion

For the reasons se t fort h above, the motion for
summary j udgment is denied .

The parties are directed to jointly file a proposed
redac t ed version of this Opinion consistent with the Protective
Order or notify the Court that none are necessary within one
week of the date of receipt of this Opinion .

It is so ordered .

New York, NY
March")_,J:-- 2017

OBERT W. SWEET
U.S.D.J.
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Sweet, D . J .

Michael Cernovich ("Cernovich" or the "Intervenor")
has moved under Rule 24(b) to intervene in this action and to
modify the protective order entered in this action in order to
unseal particular documents submitted in connection with the
motion of defendant Ghislaine Maxwell (" Maxwell " or the
"Defendant") for summary judgment to dismiss the complaint of
plaintiff Virginia L . Giuffre ("Giuffre" or the "P l aintiff").
Based upon the conclusions set forth below , the motion to
intervene is granted , and the motion to modify the protect i ve
order is denied.

I .

Prior Proceedings

This defamation action was commenced on September 21 ,
2015 and has been intensely l i t i gated as reflected by over 880
docket entries as of this date . Famil i ar i ty with the prior
opinions is assumed . See Giuffre v . Maxwell , No . 15 Civ . 7433
(RWS), 2016 WL 831949 (S.D . N.Y . Feb. 29 , 2016) ; Giuffre v .
Maxwell , No . 15 CIV. 7433 (RWS) , 2016 WL 254932

(S . D.N . Y. Jan .

20 , 2016); Giuffre v. Maxwell , No. 15 Civ . 7433 (RWS)

(S.D.N . Y.

May 2 , 2016) ; see also March 22 , 2017 Redacted Opinion on
Defendant ' s Motion for Summary Judgment , ECF No. 872 .
2
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At issue is the truth or falsity of statements made by
the Plaintiff which have been character i zed as lies by the
Defendant , giving rise to this defamation action . Among the
statements at issue are a l legations of sexua l abuse of minors .
Discovery has proceeded i nvolving these issues and those persons
alleged l y involved .

II .

The Protective Order

The Protect i ve Order was entered on March 17 , 2016 and
provided confidentiality for documents , mater i als and/or
information so designated by the parties , together with
procedures relating to the designations and any challenges to
the designations among other provisions . I t also prov i ded that
the Protective Order would not affect the use of confidential
information at trial .

III .

The Motion to Intervene is Granted

Based upon the conclusions reached in the November 2 ,
2016 order granting intervent i on to Al an Dershow i tz , the motion

3
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of Cernovich to intervene to modify the Protective Order is
granted . 1

IV.

The Motion to Modify the Protective Order is Denied

The Protective Order provided confidentiality for
information the parties determine would "improperly annoy ,
embarrass or oppress any party , witness or person providing
discovery in this case ." Protective Order, ECF No . 62 , p . 1 .
Intensive discovery has proceeded without challenge to a
significant number of designations , principally by the
Pl aint i ff . The Intervenor seeks to unsea l the materials
submitted in connection with the Defendant's motion for summary
judgment. The opinion denying that motion for summary judgment
has been filed under seal , and includes a direction , in
accordance with the agreed - upon procedure, that the parties
submi t an opinion that redacts any information that is subject
to the Protective Order . That opinion , containing uncontested
redactions , has been filed , ECF No. 872. The redactions to the

The Plaintiff had moved to strike Cernovich's opposition to her
notice of intent to request certa i n redactions on the basis that
Cernovich had not been granted standing as an Intervenor . That
motion , ECF No. 763 , is now denied as moot.
1

4
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opinion omit only the confidential fact contentions of the
parties resulting from the discovery . 2

In the Second Circuit , there is a "strong presumpti on
against the modification of a protective order , and orders
should n ot be modified absent a showing of improvidence in the
grant of the o rder or s ome extraordinary circumstance or
compelling need . " In re Teligent, Inc. , 640 F.3d 53, 59 (2d Cir.
2011)

(affirming denial of motion to lift confidentiality

provisions of the protective order) . Indeed, "once a discovery
protecti ve order is in place, the applicab l e standard required
plaintiff seeking to modify the order to show improvidence in
the grant of the protective order or some extraordinary
circumstance or compelling need." In re September 11 Litigati on ,
262 F . R.D. 274

(S . D. N. Y. 2009) . This Court has , three times,

found the issues presented in the action warrant a Protective
Order , and has specifically expressed concern for its ongoing
efficacy .

The Second Circuit has been hesitant to permit
modifications that might "unfairly disturb the legitimate

The argument with respect to the summary judgment was held in
open court without objection , see Transcript of February 16 ,
2017 Hearing , ECF No . 702, at p. 16 . The Plaintiff ' s request for
redaction , ECF No. 721 and 793 , is denied .

2

5
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expectations of the parties or deponents ." Dorsett v. County of

Nassau , 289 F.R . D. 54 , 65 (E .D. N. Y. 2012)
and quota t ions omitted)

(internal citations

(denying motion to lift confidentiality

of report of polic in g failures surrounding the murder of a young
mother) . "It is presumptively unfair for courts to modify
protecti v e orders which assure confidentiality and upon which
the parties have reasonably relied." Id .

(internal citations and

quotations omitted) . Consequently , "the Second Circuit
determined that ' absent a showing of improvidence in the grant
of a Rule 26(c) protective order or some extraordinary
circumstance or compelling need .

. a witness should be

entitled to rely upon the enforceab ili ty of a protective order
against any third parties. '" Id.

(quoting Martindell v . Int ' l

Tel . & Tel . Corp ., 594 F.2d 291 , 296 (2d Cir. 1979)

(denying

g o vernmental access for criminal investigative purposes civil
deposition transcripts taken under a protective order).

In this case , the parties and multiple deponents have
reasonably relied on the Protective Order in giving testimony
and producing documents including evidence of assault , medical
records , and emails . See Med . Diagnostic Imaging, PLLC v .

Carecore Nat ., LLC, 2009 WL 2 1 35294 , at *4

(S . D.N.Y. 2009)

(denying motion to modify protective order because parties and

6
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third parties reasonably relied upon the terms of the protective
order). Third-party witnesses have done the same.

Cernovich cites no civil case in which a court
modified a protective order to give an intervenor access to
discovery information about the sexual assault of a minor,
except for a case when the intervenor was the handicapped
victim's mother. Instead, Cernovich cites authority that is
inapposite and self-evidently distinguishable.

In In re Pineapple Antitrust Litig., No. 04 MD. 1628
RMB MHD, 2015 WL 5439090 (S.D.N.Y. Aug. 10, 2015), cited by
Cernovich, the motion was granted because it was a "long-closed
civil lawsuit," not an ongoing litigation, as is the case here.
Similarly, in Bernstein v. Bernstein Litowitz Berger & Grossmann
LLP, 814 F.3d 132, 142 (2d Cir. 2016), the Court only allowed
intervention "[after parties settled the action" - not one month
prior to the commencement of trial. This action is currently
scheduled for trial in mid-May and a release of contested
confidential discovery materials could conceivably taint the
jury pool.

Further, there was "no viable basis to deny the
motion" offered in In re Pineapple, 2015 WL 5439090, at *l,
7

Case 1:15-cv-07433-RWS Document 892 Filed 05/03/17 Page 8 of 11

whereas h ere , the Plaintiff has provided in oppos iti on
sufficient basis to deny the motion, including the case's status
as ongoing and near trial, and the nature of the documents
requested as sensitive, regarding sexual assault of a minor at
issue. In N . Y . Civ . Liberties Union v . N.Y.C.
F.3d 286, 298

Transit Auth.,

685

(2d Cir . 2011), the Court stated: "Accordingly, we

have recognized that ' a person's physical safety' as well as
'the privacy interests of individuals' such as witnesses, third
parties, and those investigated in connection with a legal
vio lation, may 'warrant closure.'" Here, privacy interests of
both parties and third parties warrant closure with respect to
discovery materials. In Schiller v . City of N .Y., No. 04 CIV .
7921(KMK), 2006 WL 2788256 (S.D .N.Y. Sept. 27 , 2006) , the motion
was brought by the New York Times and the Court granted the
motion while noting that the intervention "for the limited
purpose of challenging strictures on the dissemination of
information should not impede the progress of the litigation."
Id. at *3. There is no such limited purpose here.

Another case cited by Cernovich , Hartford Courant Co .
v . Pellegrino,

380 F.3d 83 ,

91 (2d Cir. 2004), is inapposite

because it involved the right of access to docket sheets wh i ch
Cernovich already has.

8
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The Court recognizes that there is generally a
presumption of public access to judicial documents . The Second
Circuit has noted that where , as here, "a district court

' denied

the summary judgment motion, essentially postponing a final
determination of substantive legal rights, '
in access

the public interest

' is not as pressing. '" United States v . Amodeo , 7 1

F . 3d 1044 , 1049 (2d Cir . 1995)

(quoting In re Reporters Comm .

for Freedom of the Press , 773 F . 2d 1325, 1342 n . 3 (D . C . Cir .
1985)

(Wright , J ., concurring in part and dissenting in part))

Because of the sensitive nature of the materials designated as
confidential , involving allegations of sexual abuse and
trafficking of minors, and because we are mere weeks from
assembling a jury for trial , the importance of leaving these
materials protected by the Protect i ve Order outweighs any public
interest in their publication at this time .

The Intervenor seeks to modify the Protective Order
with respect to documents produced in discovery and referred to
in the parties' factual statements . Protection of confidential
discovery in this case is appropriate . See, e.g. , Doe v . City of

San Diego, No . 12-CV-689-MMA-DHB , 2014 WL 1921742 , at *5 (S . D.
Cal . May 14 , 2014)

(denying in part a request to unseal where

the court found the information to be of the kind that would
"gratify private spite , promote public scandal, circulate
9
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libelous statements , or release trade secrets " )

(internal

quotation marks and citation omitted) . To the extent that the
summary judgment decision of March 22, 2017 relied upon the
confidential fact submissions , that re l iance was set forth .

The Intervenor has not established a compelling need
for the documents obtained in discovery which undergird the
summary judgment decision.

The motion of the Intervenor to modify the Protective
Order to obtain discovery materials deemed conf i dential by the
parties is denied.

V.

Conclusion

This opinion resolves ECF Nos. 550 , 763 , and 793 .

The mot i on of the Intervenor to intervene is granted.
The motion to modify the Protective Order is denied.

10
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It is so ordered.

New York, NY
May V, 2017

ERT W. SWEET
U.S.D.J.

11
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21st Floor
1251 Avenue of the Americas
New York, NY 10020-1104
Eric J. Feder
212.603.6483 tel
212.379.5279 fax
ericfeder@dwt.com

May 4, 2017
Via Facsimile and Email
Hon. Robert W. Sweet
U.S. District Court
for the Southern District of New York
500 Pearl Street
New York, New York
Email: SweetNYSDChambers@nysd.uscourts.gov
Facsimile: (212) 805-7925
Re:

Giuffre v. Maxwell, No. 15 Civ. 7433 (RWS)

Dear Judge Sweet:
This firm represents non-parties NYP Holdings, Inc., publisher of the New York Post (the
“Post”) and Daily News, L.P., publisher of the New York Daily News (the “Daily News”)
(collectively, the “Newspapers”). The Newspapers are aware that the Court has scheduled a pretrial conference for today in the above-referenced case “to address any outstanding issues
including confidentiality.” ECF No. 648. We write in advance of the conference because the
confidentiality practices in this case to date raise concerns that the parties may seek to try some
or all of this case behind closed doors. Should the parties seek to close any portion of the trial
proceedings in this case (or to seal any trial exhibits), the Newspapers respectfully request that
they be provided with advance notice and an opportunity to oppose any such closure or sealing.
Such notice and opportunity to be heard is both Constitutionally required and appropriate under
the circumstances.
This case is of obvious, significant public interest, and the events underlying the lawsuit
have been covered extensively in the press, including in the Post and Daily News. However, a
significant portion of the parties’ filings with the Court (and the Court’s rulings) thus far have
been kept secret and sealed, despite the presumption of open access to judicial proceedings and
documents under the First Amendment and common law. With trial set to commence in less
than two weeks, the practice of filing nearly all substantive submissions under seal has not
abated, and the Court just yesterday denied a motion to unseal the papers filed in connection with
the Defendant’s summary judgment motion. See ECF No. 892.
The Newspapers are aware of the general privacy interests at stake in this case, and that
the parties and witnesses relied on the existence of the protective orders in place when providing
testimony and evidence in discovery. See ECF No. 892 at 6-7. However, once documents are
filed with the Court, and certainly once the case proceeds to a jury trial, the balance shifts, and
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the strong presumption of access to judicial proceedings under the First Amendment
attaches. See Lugosch v. Pyramid Co. of Onondaga, 435 F.3d 110, 119-20 (2d Cir.
2006). Under this presumption, access to trial proceedings may be denied only “if specific, on
the record findings are made demonstrating that closure is essential to preserve higher values and
is narrowly tailored to serve that interest.” Id. at 120. In particular, the Second Circuit has
instructed that a proceeding may be closed only where four factors are satisfied: “[1] the party
seeking to close the hearing must advance an overriding interest that is likely to be prejudiced,
[2] the closure must be no broader than necessary to protect that interest, [3] the trial court must
consider reasonable alternatives to closing the proceeding, and [4] it must make findings
adequate to support the closure.” N.Y. Civil Liberties Union v. N.Y. City Transit Auth., 684 F.3d
286, 304 (2d Cir. 2012) (quotation marks and citation omitted). “Broad and general findings by
the trial court … are not sufficient to justify closure.” Lugosch, 435 F.3d at 120. Thus, the fact
that the case generally involves sensitive or private issues is insufficient to close the entire
trial—or indeed, to close any portion of the trial that does not directly intrude upon sufficiently
compelling interests in privacy with respect to that particular information.
Of particular relevance to this case, although the Supreme Court has acknowledged that
an interest in “safeguarding the physical and psychological well-being of a minor” testifying
about sexual abuse could be considered “a compelling one,” it held that a court rule
automatically requiring closure of the courtroom during such testimony was unconstitutional,
because it could not “be viewed as a narrowly tailored means of accommodating” that
interest. Globe Newspaper Co. v. Superior Court for Norfolk Cty., 457 U.S. 596, 608
(1982). Because “the circumstances of the particular case may affect the significance of the
interest,” courts must be able to determine “on a case-by-case basis whether the State’s
legitimate concern for the well-being of the minor victim necessitates closure.” Id. at 608,
609. “Among the factors to be weighed are the minor victim’s age, psychological maturity and
understanding, the nature of the crime, the desires of the victim, and the interests of parents and
relatives.” Id. at 608. The fact that “the names of the minor victims were already in the public
record, and the record indicates that the victims may have been willing to testify despite the
presence of the press,” would presumably have weighed against closure. Id. at 608-09. Here, of
course, since the alleged abuse took place in the late 1990s and early 2000s, any victim witnesses
testifying today will no longer be minors, in any event.
The current practices in this case leave the Newspapers concerned that the parties’ view
of the appropriate scope of confidentiality in this case far exceeds what could be considered
narrowly tailored to serve a compelling interest. For example, under the protective orders in
place, the parties submitted a Joint Pretrial Statement that was completely redacted, save the
contact information for the parties’ attorneys. See ECF No. 859. Thus, in the parties’ view,
there is a compelling interest in withholding from public scrutiny even the “brief statement … as
to the basis of subject matter jurisdiction,” or the statement “whether the case is to be tried with
or without a jury,” let alone any portion of the summary of “the claims and defenses [the]

Case 1:15-cv-07433-RWS Document 898 Filed 05/04/17 Page 3 of 4

May 3, 2017
Page 3

part[ies have] asserted which remain to be tried.” Individual Practices of Robert W. Sweet §
3.A. It does not seem possible that all of the information contained in this document—which
serves as a basic roadmap of the issues to be tried for the Court and the public—could
legitimately be deemed confidential.
Similarly, the Court characterized the redactions to its summary judgment decision as
“omit[ting] only the confidential fact contentions of the parties resulting from the
discovery.” ECF No. 892 at 5. Yet the redacted portion of the opinion comprises the entire
“Facts” section—nearly two-thirds of the 76-page opinion. See ECF No. 872 at 3-52. Treating
every single “fact” at issue on a summary judgment motion as “confidential”—presumably in
accordance with the parties’ requested redactions—raises concerns about whether the parties will
likewise seek to have the Court hold substantial portions of the trial outside of public view.
In addition, the purported confidentiality of the facts in this case is further undermined by
the fact that many of the most salacious allegations have already been widely reported in the
press, many based on interviews with or court filings from Plaintiff herself. See, e.g., Martin
Gould, EXCLUSIVE: Jeffrey Epstein’s ‘sex slave’ Virginia Roberts wins round in defamation
lawsuit against British socialite and alleged ‘pimp’ Ghislaine Maxwell who ‘passed her around
for sex’ and trained her to be ‘everything a man wanted’, Dailymail.com (May 2, 2017),
http://dailym.ai/2qvcjqq; Maureen Callahan, The ‘sex slave’ scandal that exposed pedophile
billionaire Jeffrey Epstein, N.Y. Post (Oct. 9, 2016), available at http://nyp.st/2dc8bac; Sharon
Churcher, WORLD EXCLUSIVE: The first full account of the masseuse at the center of the
explosive Prince Andrew ‘sex slave’ drama... but is she telling the truth?, Mail On Sunday (Jan.
3, 2015), available at http://dailym.ai/146Oo4i.
The Supreme Court has long acknowledged the “universal rule against secret trials” in
our system of government. Richmond Newspapers, Inc. v. Virginia, 448 U.S. 555, 591 (1980)
(quoting In re Oliver, 333 U.S. 257, 266 (1948)). And the Supreme Court, Second Circuit, and
this Court have all consistently emphasized that “[w]hat transpires in the court room is public
property,” and “[o]ne of the demands of a democratic society is that the public should know what
goes on in courts.” Katzman v. Victoria’s Secret Catalogue, 923 F. Supp. 580, 588 (S.D.N.Y.
1996) (Sweet, J.) (quoting Craig v. Harney, 331 U.S. 367, 374 (1947), and Maryland v.
Baltimore Radio Show, Inc., 338 U.S. 912, 920 (1950)); see also Huminski v. Corsones, 396 F.3d
53, 82 (2d Cir. 2005) (“Based on the history and purposes of maintaining public access to court
proceedings, ‘a presumption of openness inheres in the very nature of a trial under our system of
justice.’”) (quoting Richmond Newspapers, Inc., 448 U.S. at 573) (ellipses omitted).
In light of these principles (and the fundamental right of public access to judicial
proceedings under the First Amendment), the Newspapers respectfully urge the Court to treat
skeptically any request to close the courtroom or seal trial exhibits in this case. And to the extent
any such request is made, the Newspapers request that the Court provide notice sufficiently in
advance of the closure to afford the Newspapers the Constitutionally-required opportunity to
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“assert the public’s First Amendment right of access” to the proceedings. United States v. Aref,
533 F.3d 72, 81 (2d Cir. 2008). See also Globe Newspaper, 457 U.S. at 609 n.25
(“[R]epresentatives of the press and general public must be given an opportunity to be heard on
the question of their exclusion [from court proceedings].”) (citation and quotation marks
omitted).
We thank Your Honor for your time and attention to this request, and are prepared to
submit or discuss anything further, including a formal motion to intervene, if the Court
determines that such a motion is necessary or proper.
Respectfully Submitted,
Davis Wright Tremaine LLP
/s/ Eric J. Feder
cc:

Parties’ counsel (via Email)
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Jay Marshall Wolman, JD
Licensed in CT, MA, NY, DC

4 May 2017
Via CM/ECF
Honorable Judge Robert W. Sweet
District Court Judge
United States District Court
500 Pearl Street
New York, NY 10007
Re:

Giuffre v. Maxwell | Case No.: 15-cv-07433-RWS | Joinder to ECF No. 898

Dear Judge Sweet:
As your Honor is aware, I represent Intervenor Michael Cernovich d/b/a
Cernovich Media. I am writing on behalf of Intervenor to join the request of non-parties
NYP Holdings, Inc., and Daily News, L.P., by letter of today (ECF No. 898) and adopt the
reasoning set forth therein by reference.
Although Intervenor appreciates the issues raised by the Court in its May 3, 2017,
order on Intervenor’s motion to unseal (ECF No. 892), Intervenor is particularly concerned
that the Court did not unseal any portion of the statement of facts and that it unsealed
no portion of the memoranda by the parties in support or in opposition to summary
judgment. As the newspapers suggest, it is unlikely that the entirety of these documents
should properly be sealed, especially where none of the witnesses are minors. Moreover,
the Court seems to have misunderstood Intervenor’s motion to unseal. Intervenor did not
seek to modify a discovery protective order under Fed.R.Civ.P. 26(c) or unseal discovery
documents; intervenor sought to modify a blanket sealing order under Fed.R.Civ.P. 5.2(d)
and unseal material evidentiary documents submitted in connection with a dispositive
motion. Should one or more of the parties attempt to seal such evidence at trial,
Intervenor may need to renew and reargue his motion.
Thus, Intervenor similarly requests sufficient notice sufficiently in advance of any
closure to afford him the opportunity to assert common law and First Amendment right of
access.
Sincerely,

Jay Marshall Wolman
cc:

All Counsel of Record (via CM/ECF)

100 Pearl Street, 14th Floor, Hartford, Connecticut 06103
jmw@randazza.com | 702.420.2001
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United States District Court
Southern District of New York
Virginia L. Giuffre,
Plaintiff,

Case No.: 15-cv-07433-RWS

v.
Ghislaine Maxwell,
Defendant.
________________________________/
MOTION FOR ORDER DIRECTING THE FBI IN MIAMI, FLORIDA
TO PRODUCE PHOTOGRAPHS TO THE COURT
In 2011, the Federal Bureau of Investigation (“FBI”) met with Plaintiff Virginia Giuffre
at the United States Consulate in Sydney, Australia. During that meeting, Plaintiff informed FBI
Special Agents of the existence of multiple original photographs. See Edwards Declaration, FBI
302 attached hereto as Exhibit A. On March 18, 2011, Special Agents “traveled to Giuffre’s
residence where she provided 20 photographs,” which were taken into evidence. Id. at 12. One
of those 20 photographs was the photo of Plaintiff, Defendant, and Prince Andrew, and the
others related to the Plaintiff’s travel with Defendant and Epstein. The FBI Agents retained the
original photographs and placed copies of the photographs on a CD to return to Plaintiff Giuffre.
Plaintiff has provided those true copies to Defendant in discovery in this case.
In regards to a specific photograph depicting Defendant, Prince Andrew, and Ms. Giuffre
in Defendant’s townhome,
Maxwell
April 22, 2016 Tr. 114:21-115:21 attached hereto as Edwards Dec at Exhibit B. Furthermore, the
flight logs show Defendant and Mr. Giuffre on a flight to London during the relevant time frame.
1
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Despite the presentation of an actual photograph fairly and accurately depicting Defendant’s
townhouse and the three individuals in the photo as they were on the day the photo was taken, as
well as
and the flight logs confirming Defendant and Ms. Giuffre’s presence in London in the relevant
time frame, Defendant now refuses to stipulate to the authenticity of the photograph. Instead,
Defendant apparently intends to argue that the photo is a fake.
In light of Defendant’s recently raised arguments regarding authenticity, Plaintiff
contacted the United States Attorney’s Office for the Southern District of Florida in an effort to
track down the original photographs. The Office conducted a thorough investigation into the
whereabouts of the original photographs, which led to the photos being located in the FBI Field
Office in Miami, Florida. Consequently, the FBI has indicated a willingness to produce and
deliver the original photographs to this Honorable Court upon receipt of a Court Order directing
the FBI Miami Field Office to deliver the photographs to the Court including instruction from
the Court as to how the Court wants to best accomplish that. As a result of Defendant’s apparent
desire to argue that certain photographs produced by Plaintiff in discovery are not original, or
should be given less weight because the photographs were derived from a CD, it is necessary that
the Court Order the FBI to produce the original photographs.

Plaintiff understands that

Defendant’s argument goes to the weight and not the admissibility of the photo, which may tend
to sway the Court not to enter the requested Order; however, Plaintiff wants the opportunity to
demonstrate to the jury just how disingenuous Defendant’s argument is on this topic and in the
interest of fairness believes she should have that opportunity.
WHEREFORE, Plaintiff moves this Honorable Court to Order the Federal Bureau of
Investigation Miami Field Office to produce the original photographs provided by Virginia
2
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Roberts Giuffre in original format via hand delivery by a Special Agent to the Court’s Chambers
prior to the start of trial on May 15, 2017.
Dated: May 5, 2017
Respectfully Submitted,
BOIES, SCHILLER & FLEXNER LLP
By: /s/ Bradley Edwards
Bradley J. Edwards (Pro Hac Vice)
FARMER, JAFFE, WEISSING,
EDWARDS, FISTOS & LEHRMAN, P.L.
425 North Andrews Avenue, Suite 2
Fort Lauderdale, Florida 33301
(954) 524-2820
Sigrid McCawley (Pro Hac Vice)
Boies Schiller & Flexner LLP
401 E. Las Olas Blvd., Suite 1200
Ft. Lauderdale, FL 33301
(954) 356-0011
David Boies
Boies Schiller & Flexner LLP
333 Main Street
Armonk, NY 10504
Paul G. Cassell (Pro Hac Vice)
S.J. Quinney College of Law
University of Utah
383 University St.
Salt Lake City, UT 84112
(801) 585-52021

1

This daytime business address is provided for identification and correspondence purposes only
and is not intended to imply institutional endorsement by the University of Utah for this private
representation.
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 5th day of May, 2017, I electronically filed the
foregoing document with the Clerk of Court by using the CM/ECF system. I also certify that the
foregoing document is being served this day on the individuals identified below via transmission
of Notices of Electronic Filing generated by CM/ECF.
Laura A. Menninger, Esq.
Jeffrey Pagliuca, Esq.
HADDON, MORGAN & FOREMAN, P.C.
150 East 10th Avenue
Denver, Colorado 80203
Tel: (303) 831-7364
Fax: (303) 832-2628
Email: lmenninger@hmflaw.com
jpagliuca@hmflaw.com

/s/ Bradley Edwards
Bradley Edwards

4
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
VIRGINIA GIUFFRE,
No. 15 Civ. 7433 (RWS)
Plaintiff,
-againstGHISLAINE MAXWELL,
Defendant;
and
ALAN DERSHOWITZ and MICHAEL
CERNOVICH,
Intervenors.

Notice is hereby given that Intervenor Alan M. Dershowitz appeals to the
United States Court of Appeals for the Second Circuit from the order dated May 2, 2017
and filed on May 3, 2017 (ECF No. 892), which construed the motion to unseal made by
Intervenor Michael Cernovich on January 19, 2017 (ECF No. 550) and joined by
Dershowitz on February 10, 2017 (ECF No. 610) as a motion to modify the protective
order and, so construed, denied the motion, and from each and every part thereof.
Dated: May 19, 2017
New York, New York
EMERY CELLI BRINCKERHOFF & ABADY LLP
/s/
Andrew G. Celli, Jr.
David A. Lebowitz
600 Fifth Avenue, 10th Floor
New York, New York 10020
(212) 763-5000
Attorneys for Intervenor Alan M. Dershowitz
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United States District Court
Southern District of New York
VIRGINIA GIUFFRE,
Plaintiff,

Case No.: 15-cv-07433-RWS

v.
GHISLAINE MAXWELL,
Defendant.
________________________________/
JOINT STIPULATION FOR DISMISSAL
Plaintiff, VIRGINIA GIUFFRE, and Defendant, GHISLAINE MAXWELL, by and
through their undersigned counsel, hereby stipulate and agree that pursuant to the Settlement
Agreement entered into between the parties and Fed. R. Civ. P. 41(a)(1)(A)(ii), this action shall be
DISMISSED WITH PREJUDICE, with each party to bear its own attorneys' fees and costs.

Dated: May 24, 2016

/s/ Jeffrey S. Pagliuca
Laura A. Menninger (LM-1374)
Jeffrey S. Pagliuca (pro hac vice)
Ty Gee (pro hac vice)
Haddon, Morgan and Foreman, P.C.
150 East 10th Avenue
Denver, CO 80203
Phone: 303.831.7364
Fax:
303.832.2628
lmenninger@hmflaw.com
Attorneys for Ghislaine Maxwell

Respectfully Submitted,
FARMER, JAFFE, WEISSING
EDWARDS, FISTOS & LEHRMAN, P.L.
By: /s/ Bradley J. Edwards
Bradley J. Edwards (Pro Hac Vice)
425 North Andrews Avenue, Suite 2
Fort Lauderdale, Florida 33301
(954) 524-2820
Sigrid McCawley (Pro Hac Vice)
Meredith Schultz (Pro Hac Vice)
Boies Schiller & Flexner LLP
401 E. Las Olas Blvd., Suite 1200
Ft. Lauderdale, FL 33301
(954) 356-0011
David Boies
Boies Schiller & Flexner LLP
333 Main Street
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Armonk, NY 10504
Paul G. Cassell (Pro Hac Vice)
S.J. Quinney College of Law
University of Utah
383 University St.
Salt Lake City, UT 84112
(801) 585-5202 1

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 24th day of May, 2017, I electronically filed the
foregoing document with the Clerk of Court by using the CM/ECF system. I also certify that the
foregoing document is being served this day on the individuals identified below via transmission
of Notices of Electronic Filing generated by CM/ECF.

Laura A. Menninger, Esq.
Jeffrey Pagliuca, Esq.
HADDON, MORGAN & FOREMAN, P.C.
150 East 10th Avenue
Denver, Colorado 80203
Tel: (303) 831-7364
Fax: (303) 832-2628
Email: lmenninger@hmflaw.com
jpagliuca@hmflaw.com

/s/ Bradley J. Edwards
Bradley J. Edwards

1

This daytime business address is provided for identification and correspondence purposes only and is not
intended to imply institutional endorsement by the University of Utah for this private representation.
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United States District Court
Southern District of New York
VIRGINIA GIUFFRE,
Plaintiff,

usuc .

v.

DO UMENT

.
ELECT R0 Nl C /\LI _y FTLED
I DOC # : _
._..d14-ie+..,.,-r

GHISLAINE MAXWELL,
Defendant.

DATE FILED.

JOINT STIPULATION FOR DISMISSAL
Plaintiff, VIRGINIA GIUFFRE, and Defendant, GHISLAINE MAXWELL, by and
through their undersigned counsel, hereby stipulate and agree that pursuant to the Settlement
Agreement entered into between the parties and Fed. R. Civ. P. 4l(a)(l)(A)(ii), this action shall be
DISMISSED WITH PREJUDICE, with each party to bear its own attorneys' fees and costs.

Dated: May 24, 2016

Isl Jeffrey S. Pagliuca
Laura A. Menninger (LM-1374)
Jeffrey S. Pagliuca (pro hac vice)
Ty Gee (pro hac vice)
Haddon, Morgan and Foreman, P.C.
150 East 10th Avenue
Denver, CO 80203
Phone: 303 .831. 7364
Fax:
303.832.2628
lmenninger@hmflaw.com
Attorneys for Ghislaine Maxwell

Respectfully Submitted,
FARMER, JAFFE, WEIS SING
EDWARDS, FISTOS & LEHRMAN, P.L.
By: Isl Bradley J Edwards
Bradley J. Edwards (Pro Hae Vice)
425 North Andrews Avenue, Suite 2
Fort Lauderdale, Florida 33301
(954) 524-2820
Sigrid Mccawley (Pro Hae Vice)
Meredith Schultz (Pro Hae Vice)
Boies Schiller & Flexner LLP
401 E. Las Olas Blvd., Suite 1200
Ft. Lauderdale, FL 33301
(954) 356-0011
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Armonk, NY 10504
Paul G. Cassell (Pro Hae Vice)
S.J. Quinney College of Law
University of Utah
383 University St.
Salt Lake City, UT 84112
(801) 585-5202 1

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 24th day of May, 2017, I electronically filed the
foregoing document with the Clerk of Court by using the CM/ECF system. I also certify that the
foregoing document is being served this day on the individuals identified below via transmission
of Notices of Electronic Filing generated by CM/ECF.

Laura A. Menninger, Esq.
Jeffrey Pagliuca, Esq.
HADDON, MORGAN & FOREMAN, P.C.
150 East 101h Avenue
Denver, Colorado 80203
Tel: (303) 831-7364
Fax: (303) 832-2628
Email: lmenninger@hmflaw.com
jpagliuca@hmflaw.com

Isl Bradley J. Edwards
Bradley J. Edwards

1

This daytime business address is provided for identification and correspondence purposes only and is not
intended to imply institutional endorsement by the University of Utah for this private representation.
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
----------------------------------------------------------x
VIRGINIA L. GUIFFRE,
:
:
Plaintiff,
:
:
-against:
:
GHISLAINE MAXWELL,
:
:
Defendant.
:
:
----------------------------------------------------------x

Case No.: 15-cv-7433 (RWS)
NOTICE OF APPEAL

Notice is hereby given that Intervenor Michael Cernovich d/b/a Cernovich Media
(“Cernovich Media”) appeals to the United States Court of Appeals for the Second Circuit from
the Order dated May 2, 2017 and filed on May 3, 2017 (ECF No. 892), which construed
Cernovich Media’s Motion to Unseal (ECF No. 550) as a motion to modify the protective order
and, so construed, denied the motion, and from each and every part thereof denying the said
motion. Cernovich Media further appeals the implicit order pursuant to which the Opinion (ECF
No. 872) setting forth the denial of summary judgment was filed in redacted form on April 27,
2017, implicitly denying Cernovich Media’s Opposition to Notice of Plaintiff’s Proposed
Redactions to this Court’s Order Denying Summary Judgment (ECF No. 833).
Dated: May 31, 2017.

Respectfully submitted,
/s/ Jay M. Wolman
Jay M. Wolman (JW0600)
RANDAZZA LEGAL GROUP, PLLC
100 Pearl Street, 14th Floor
Hartford, CT 06103
Tele: 702-420-2001
Fax: 305-437-7662
Email: ecf@randazza.com
Attorneys for Intervenor,
Michael Cernovich d/b/a Cernovich Media

1
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CASE NO. 15-cv-7433 (RWS)
CERTIFICATE OF SERVICE
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PRELIMINARY STATEMENT
Pursuant to Rule 24 of the Federal Rules of Civil Procedure, the Miami Herald Media
Company (the "Miami Herald"), and Julie Brown, investigative journalist for the Miami Herald
("Julie Brown" and together with Miami Herald, the "Intervenors"), respectfully submit this
memorandum of law in support of their motion to intervene and unseal all of the documents in the
above-captioned action that have been filed under seal or redacted. These judicial documents are
germane to the Miami Herald's ongoing coverage of dozens of underage minors who were victims
of Jeffrey Epstein, the South Florida financier who pleaded guilty in 2008 to solicitation of minors
for prostitution and was suspected of involvement in a larger sex-trafficking organization. These
documents are presumptively public, under both the common law and the First Amendment to the
United States Constitution, but have been sealed pursuant to an improvidently granted protective
order (ECF No. 62) (the "Protective Order") that allowed the parties to the above-caption actions
("Parties") to designate information as confidential without the particularized judicial scrutiny
required by the law prior to sealing. Though two previous motions to unseal have been denied,
the reasoning underlying the denial – the imminence of trial, and potential impact on a jury – is no
longer relevant because the case has been settled.
The Parties in this action have made use of the public courts to litigate a claim of intense
public interest. They may not do so in secret without a specific finding of compelling interest.
Since this has not occurred, and no other interest outweighs the public right of access, Intervenors'
motion should be granted.
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FACTUAL AND PROCEDURAL BACKGROUND
INTERVENORS' COVERAGE OF ALLEGATIONS AGAINST JEFFREY
EPSTEIN AND GHISLAINE MAXWELL
The Miami Herald is the second largest newspaper in South Florida. Established in 1903,
it is circulated in Miami-Dade, Broward County, and Monroe County, as well as in the Caribbean
and Latin America. Julie Brown is an investigative journalist at the Miami Herald with over twenty
years of experience. For over three years, the Miami Herald has reported on and investigated Mr.
Epstein and others who were involved in the sexual abuse of underage girls. Recent court filings,
both in federal and state court, have raised new allegations about his involvement in a wider sextrafficking ring. The Miami Herald has covered, among other subjects, the initial investigation by
the Palm Beach state attorney, the FBI and the U.S. Attorney's Office, the negotiations between
those law enforcement agencies and Mr. Epstein's legal defense team, and the ultimate decision
by the U.S. Attorney's Office to sign a non-prosecution agreement that was negotiated in secret
and sealed in return for a guilty plea to a lesser state crime. The deal, which was not revealed until
well after it was signed and Mr. Epstein was sentenced, resulted in him serving 13 months of an
18-month sentence. He now lives in the U.S. Virgin Islands.
The Miami Herald has also reported on civil matters related to the original criminal case
against Mr. Epstein, which include the now-settled above-captioned action. Here, the underlying
claim is a defamation action brought by Virginia Giuffre ("Ms. Giuffre" or "Plaintiff") against
Ghislaine Maxwell ("Ms. Maxwell" or "Defendant") on the grounds that Ms. Maxwell, in
coordination with Mr. Epstein, "facilitated [] sexual abuse" of Ms. Giuffre and "wrongfully
subjected Giuffre to public ridicule, contempt and disgrace by…calling Giuffre a liar in published
statements." (ECF. No. 1.) Specifically, Court transcripts in the Giuffre/Maxwell case make
several references to Ms. Maxwell being the "madame'' of Mr. Epstein's sex-trafficking enterprise,
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and to witnesses who may be able to provide evidence of a wider, cross-border sex-trafficking
ring.
In connection with its ongoing investigation, the Miami Herald has sought to access public
court filings that will shed light on the scope of Epstein's crimes and address serious questions
about whether there was any undue influence that tainted the investigation. These include how the
Epstein case was disposed of by the criminal justice system, whether victims were treated properly,
whether Epstein's victims were unfairly kept in the dark, whether Epstein was given favorable
treatment because of his wealth and status, in short, whether the public interest was served. These
questions have yet to be answered because many of the records that could provide responsive
information have been sealed. The public, including Epstein's victims, has the right to know how
Mr. Epstein's case was prosecuted. The law provides the public with the presumption of access in
order to hold our legal instutitions accountable and to maintain confidence that they will protect
the most vulnerable in our society.
THE OVERBROAD SEALING ORDER AND PRIOR ATTEMPTS TO
UNSEAL
During litigation of the defamation claim, the Court, upon Defendant's motion, entered an
overly broad Protective Order stating, inter alia:
This Protective Order shall apply to all documents, materials, and
information, including without limitation, documents produced,
answers to interrogatories, responses to requests for admission,
deposition testimony, and other information disclosed pursuant to
the disclosure or discovery duties created by the Federal Rules of
Civil Procedure.
***
Information designated "CONFIDENTIAL" shall be information
that is confidential and implicates common law and statutory
privacy interests of (a) plaintiff Virginia Roberts Giuffre and (b)
defendant Ghislaine Maxwell.
***
Designation of a document as CONFIDENTIAL INFORMATION
shall constitute a representation that such document has been
3
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reviewed by an attorney for the designating party, that there is a
valid and good faith basis for such designation, made at the time of
disclosure or production to the receiving party, and that disclosure
of such information to persons other than those permitted access to
such material would cause a privacy harm to the designating party.
Whenever a party seeks to file any document or material containing
CONFIDENTIAL INFORMATION with the Court in this matter, it
shall be accompanied by a Motion to Seal pursuant to Section 6.2 of
the Electronic Case Filing Rules & Instructions for the Southern
District of New York.
***
A party may object to the designation of particular
CONFIDENTIAL INFORMATION by giving written notice to the
party designating the disputed information. The written notice shall
identify the information to which the objection is made. If the
parties cannot resolve the objection within ten (10) business days
after the time the notice is received, it shall be the obligation of the
party designating the information as CONFIDENTIAL to file an
appropriate motion requesting that the Court determine whether the
disputed information should be subject to the terms of this Protective
Order. If such a motion is timely filed, the disputed information shall
be treated as CONFIDENTIAL under the terms of this Protective
Order until the Court rules on the motion. If the designating party
fails to file such a motion within the prescribed time, the disputed
information shall lose its designation as CONFIDENTIAL and shall
not thereafter be treated as CONFIDENTIAL in accordance with
this Protective Order. In connection with a motion filed under this
provision, the party designating the information as
CONFIDENTIAL shall bear the burden of establishing that good
cause exists for the disputed information to be treated as
CONFIDENTIAL.
Essentially, the Protective Order allowed the Parties the autonomy to designate portions of
the docket as "confidential" and further allowed those designated portions to remain confidential
unless the non-designating party objected.
Following the Protective Order, Defendant designated her deposition as confidential and
submitted at least 13 letter motions to file documents under seal, including exhibits to discovery
motions (see, e.g., ECF. No. 167), and discovery motions themselves. (See, e.g., ECF No. 236.)
Each of the letter motions was so-ordered. Plaintiff also submitted at least 22 motions to file
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documents under seal, including additional discovery motions (see, e.g., ECF No. 245), and a
Motion for an Adverse Inference Instruction. (See ECF No. 278.) The Court so-ordered each of
these motions. After at least 35 motions on the part of Plaintiff and Defendant, the Court issued
an order stating that the parties were no longer required to seek court approval to designate
confidential information:
To reduce unnecessary filings and delay, it is hereby ordered that
letter motions to file submissions under seal pursuant to the Court's
Protective Order, ECF No. 62, are granted. The Protective Order is
amended accordingly such that filing a letter motion seeking sealing
for each submission is no longer necessary. A party wishing to
challenge the sealing of any particular submission may do so by
motion.
(ECF No. 348.)
In addition to the wholesale sealing of certain motions, the entire body of Defendant's
motion for summary judgment – 68 pages – was redacted (see ECF No. 538) and over half of the
order denying Defendant's motion for summary judgment was redacted. (ECF No. 872.)
In response to the sealing, two separate parties moved to intervene and to unseal selected
filings. The first, Alan Dershowitz, himself implicated in the Epstein scandal, moved to intervene
and to unseal three documents or in the alternative to modify the Protective Order (the "Dershowitz
Motion"). (ECF No. 362.)

The documents that Mr. Dershowitz targeted are currently

unidentifiable because the Dershowitz Motion was partially redacted, and the order denying the
motion to unseal was itself sealed. The second individual, podcast host and investigative journalist
Michael Cernovich, moved to intervene and unseal Defendant's Motion for Summary Judgment
(the "Cernovich Motion"). (ECF No. 550.) The portion of the Cernovich motion seeking to unseal
the Motion for Summary Judgment was also denied.

5
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THE ORDER DENYING THE MOTIONS TO UNSEAL
The order on the Cernovich Motion (which, unlike that on the Dershowitz Motion, was not
sealed) reasoned that both the sensitive nature of the material at issue and the procedural status of
the case merited closure. Regarding the former reason, the Court stated that "privacy interests of
both parties and third parties warrant disclosure with respect to discovery materials." (ECF No.
892, at 8.) Regarding the latter reason, the Court emphasized that, due to the ongoing status of the
litigation and the imminence of trial, "a release of contested confidential discovery material could
conceivably taint the jury pool." (Id., at 7.) Summarizing, the court stated: "Because of the
sensitive nature of the materials designated as confidential, involving allegations of sexual abuse
and trafficking of minors, and because we are mere weeks from assembling a jury for trial, the
importance of leaving these materials protected by the Protective Order outweighs any public
interest in their publication." (Id., at 9.)
Messrs. Dershowitz and Cernovich both appealed to the Second Circuit. (ECF Nos. 500
and 915.) TheaAppeals are currently pending.
On May 24, 2016, Plaintiff and Defendant entered into a settlement agreement. Now, the
Miami Herald seeks to unseal all sealed documents on the docket, including the Parties' depositions
and documents submitted in support of motions, and to remove any redactions from filed
documents unless there remains a compelling need for closure.
ARGUMENT
As a representative of the public interest in the transparency of our courts, the Miami
Herald seeks to intervene in this matter to unseal documents germane to a subject of intense media
coverage and public import. Despite the sensitive nature of some of the materials under seal, the
law affords the presumption of openness, under the common law and the First Amendment to the
U.S. Constitution, more weight. Even if the Parties have reasons compelling enough to overcome
6

Case 1:15-cv-07433-RWS Document 936 Filed 04/06/18 Page 12 of 21

this presumption, the Parties were not required, as they should have been, to articulate those
reasons. Instead, the Parties benefited from a presumption of closure.
Of particular importance, a main reason denying the prior motions to unseal – the on-going
status of the litigation – is no longer relevant because the litigation has been settled. While certain
redactions may remain necessary to shield personal medical information or the identities of crime
victims, the majority of the materials sought here can and should be disclosed. For these reasons,
explained in further detail below, the Miami Herald respectfully requests that the Court unseal all
sealed files on the docket, and remove any redactions from partially redacted documents.
THE MIAMI HERALD HAS THE RIGHT TO INTERVENE AS A NEWS
ORGANIZATION
Under the law of this Circuit, news organizations are routinely permitted to intervene and
be heard on issues involving public access to proceedings and documents, including challenges to
discovery protective orders, pursuant to Rule 24 of the Federal Rules of Civil Procedure, either as
a matter of right or permissively. See, e.g., Sec. and Exch. Comm'n v. TheStreet.Com, 273 F.3d
222, 227 n.4 (2d Cir. 2001); Schiller v. City of New York, No. 04 CIV. 7921(KMK)(JC), 2006 WL
2788256, at *2 (S.D.N.Y. Sept. 27, 2006); In re NASDAQ Market-Makers Antitrust Litig., 164
F.R.D. 346, 350-51 (S.D.N.Y. 1996); Savitt v. Vacco, No. 95-CV-1842(RSP/DRH), 1996 WL
663888, at *7 (N.D.N.Y. Nov. 8, 1996) ("The Second Circuit Court of Appeals and its district
courts have consistently held that news agencies have standing to challenge protective orders in
cases of public interest."). Accordingly, this Court should permit Intervenors to intervene for the
limited purpose of advocating for public access to these proceedings.
This motion is timely. Intervention has been granted years into litigation - and even long
after a case has concluded. See In re Pineapple Antitrust Litig., No. 04 MD. 1628 RMB MHD,
2015 WL 5439090, at *2 (S.D.N.Y. Aug. 10, 2015) ("There is no legal authority of which we are
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aware … to the effect that there is a deadline by which such a journalistic request for access to
documents must be asserted, and certainly no requirement that the application be made before the
lawsuit is closed."); Equal Emp't Opportunity Comm'n v. Nat'l Children's Ctr., Inc., 146 F.3d 1042,
1047 (D.C. Cir. 1998) ("Intervention to challenge confidentiality orders may take place long after
a case has been terminated.") (quoting Pansy v. Borough of Stroudsburg, 23 F.3d 772, 779 (3d Cir.
1994)); see also Wilson v. Am. Motors Corp., 759 F.2d 1568 (11th Cir. 1985) (non-party permitted
to intervene after judicially approved settlement in order to challenge a seal on court documents);
FDIC v. Ernst & Ernst, 677 F.2d 230, 231-32 (2d Cir. 1982) (non-party permitted to intervene and
challenge a stipulated confidentiality order two years after a judicially approved settlement). The
public and the Miami Herald are entitled to access these records and proceedings at any time.
THE PRESUMPTION OF OPENNESS UNDER THE COMMON LAW AND
FIRST AMENDMENT APPLY TO THE DOCUMENTS AT ISSUE
A.

The First Amendment and Common Law Provide For a Presumption of
Access to Judicial Documents

The public holds an affirmative, enforceable right of access to judicial records under both
the common law and the First Amendment to the U.S. Constitution. See Under Seal v. Under Seal,
273 F. Supp. 3d 460, 467 (S.D.N.Y. 2017) (noting that the common law and First Amendment
provide "related but distinct presumptions in favor of public access to court … records") (quoting
Newsday LLC v. Cnty. Of Nassau, 730 F.3d 156, 163 (2d Cir. 2013)). Both regimes protect the
values of transparency and accountability in the judicial process through procedural requirements,
and both place heavy burdens on parties seeking to seal judicial records to ensure that the courts
do not sacrifice the public's right of access to the desires of the litigations. See generally Lugosch
v. Pyramid Co. of Onondaga, 435 F.3d 110 (2d Cir. 2006) (First Amendment and common law
right to judicial documents); In re Omnicom Grp., Inc. Sec. Litig., No. 02 CIV. 4483 RCC/MHD,
2006 WL 3016311, at *1 (S.D.N.Y. Oct. 23, 2006) (an application to seal "must address and
8
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overcome the presumption of public filing that finds its twin sources in the common-law right of
public access to judicial documents and the qualified First Amendment right to attend judicial
proceedings. The two are entirely complementary.").
Historically, at common law, "both civil and criminal trials have been presumptively open."
E*Trade Fin. Corp. v. Deutsche Bank AG, 582 F. Supp. 2d 528, 531 (S.D.N.Y. 2008) (citing
Richmond Newspapers v. Virginia, 448 U.S. 555, 580 n.17 (1980)). Recently, the Second Circuit
reiterated the common law presumption in Bernstein v. Bernstein Litowitz Berger & Grossmann
LLP, 814 F.3d 132, 142 (2d Cir. 2016). In Bernstein, the Second Circuit emphasized the "general
right to inspect and copy…judicial records and documents." Id. at 142 (quoting Nixon v. Warner
Commc'ns, Inc., 435 U.S. 589, 597 (1978)). It further explained that the weight of the presumption
is a function of: "(1) the role of the material at issue in the exercise of Article III judicial power
and (2) the resultant value of such information to those monitoring the federal courts, balanced
against competing considerations such as 'the privacy interests of those resisting disclosure.'" Id.
(internal quotation marks omitted). The presumption weakens where "testimony or documents
play only a negligible role in the performance of Article III duties," but even so, there remains a
"prediction of public access." Lugosch v. Pyramid Co. of Onondaga, 435 F.3d at 121. Moreover,
even if a court determines that the interests of those seeking closure outweigh the presumption of
access, "sealing must be supported by specific findings." Hardy v. Kaszycki & Sons, No. 83-CV6346 (LAP), 2017 WL 6805707, at *6 (S.D.N.Y. Nov. 21, 2017) (citing United States v. Amodeo,
44 F.3d 141, 148 (2d Cir. 1995)); see also Bernstein v. O'Reilly, Case No. 17-cv-9483 (S.D.N.Y.
April 3, 2018) (denying motion to seal where defendant failed to "present compelling
countervailing factors that could overcome the presumption of public access" to court records.).

9

Case 1:15-cv-07433-RWS Document 936 Filed 04/06/18 Page 15 of 21

The First Amendment presumption of access is even stronger. As the U.S. Supreme Court
has said time and again, the First Amendment requires open courts and court records to ensure the
"appearance of fairness [that is] so essential to public confidence in the system." Press-Enterprise
Co. v. Superior Court, 464 U.S. 501, 508 (1984). The media's access to judicial proceedings and
records keeps the public informed and helps instill public confidence in both the process and the
results of trials. Nebraska Press Ass'n v. Stuart, 427 U.S. 539, 559-60 (1976); Nixon, 435 U.S. at
609. "The press does not simply publish information about trials but guards against the miscarriage
of justice by subjecting the police, prosecutors, and judicial processes to extensive public scrutiny
and criticism." Landmark Commc'ns, Inc. v. Virginia, 435 U.S. 829, 838-39 (1978).
The First Amendment access right imposes a heavy burden on those who seek to limit
public access to justify the restriction. See Globe Newspapers, Co. v. Superior Court, 457 U.S.
596, 606 (1982) ("the State's justification in denying access must be a weighty one"); Lugosch v.
Pyramid Co., 435 F.3d 110 at 126 (First Amendment "gives rise to a higher burden on the party
seeking to prevent disclosure than does the common law presumption"); In re Methyl Tertiary
Butyl Ether (MTBE) Prods. Liab. Litig., MDL No. 1358, 2013 WL 3531600, at *2 (S.D.N.Y. July
12, 2013) ("Once properly invoked, the public's right of access to judicial documents under the
First Amendment must be given strong weight.") (internal quotation marks omitted). As the
Supreme Court explained in Globe Newspapers, the standard to be met is a strict one: "Where . . .
the State attempts to deny the right of access in order to inhibit the disclosure of sensitive
information, it must be shown that the denial is necessitated by a compelling governmental interest,
and is narrowly tailored to serve that interest." 457 U.S. at 606-07 (1982).
In this case, the Protective Order improperly reversed the common law and First
Amendment presumption of openness to one of closure. Instead of requiring the Parties to
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demonstrate a compelling need for closure, the Protective Order effectively rubber-stamped any
information designated as confidential by the Parties. The Court then reaffirmed the presumption
of closure by lifting the requirement in the original Protective Order that required the parties to
submit letter motions in order to seal documents. (ECF No. 348.) Though the original Protective
Order provided the non-designating party with a mechanism to dispute a confidentiality
designation (ECF No. 62, ¶ 11), this did not, and cannot, replace the public's baseline right to
access.
B.

The Documents at Issue Qualify As Judicial Documents

All of the documents that the Miami Herald seeks to unseal – in whole or in part – qualify
as "judicial documents" to which applies the common law and First Amendment presumption of
access. Recently, this court noted that "[g]enerally, the presumption of access applies to all
documents filed with the court." Under Seal, 273 F. Supp. 3d at 269; see also United States v.
Sattar, 471 F. Supp. 2d 380, 385 (S.D.N.Y. 2006) (generally, a document is a "judicial document"
if it is "submitted to the Court for the purposes of seeking or opposing adjudication."); Lugosch v.
Pyramid Co. of Onondaga, 435 F.3d 110, 119 (2d Cir. 2006) (a judicial document is one that is
"relevant to performance of judicial function and useful in judicial process"). Defendant's motion
for summary judgment fits this definition squarely because it presents the substantive reasons for
final adjudication. See Bernstein, 814 F.3d at 136 (holding that motions for summary judgments,
as well as reports submitted in connection with a motion for summary judgment, are entitled a
strong presumption of access).
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The remaining documents, the majority of which are those submitted in opposition or
support to discovery motions, also qualify.1 Citing the broad rule in Lugosch, the court in
Alexander Interactive, Inc. v. Adorama, Inc., No. 12 CIV. 6608 PKC JCF, 2014 WL 4346174, at
*2 (S.D.N.Y. Sept. 2, 2014), stated that "documents to be submitted are in support of a motion to
compel discovery [] presumably will be necessary to or helpful in resolving that motion. They are,
therefore, judicial documents." Similarly, in In re Omnicom Grp., the court held that a "series of
letter briefs with accompanying exhibits…certainly qualify as judicial documents."

2006 WL

3016311 at *2. These briefs were submitted, "to request the court to exercise its adjudicative
powers in favor of the parties' respective views of a discovery dispute." Id.; see also Schiller, 2006
WL 2788256, at *5 (holding that briefs and supporting papers submitted in connection with a
dispute over the confidentiality of discovery materials were "created by or at the behest of counsel
and presented to a court in order to sway a judicial decision" and were therefore "judicial
documents that trigger the presumption of public access"). The docket entries and accompanying
exhibits, including deposition testimony, sealed by the following orders are therefore "judicial
documents": ECF Nos. 100, 145, 158, 163, 167, 183, 186, 196, 344 (entries related to motions to
compel); ECF Nos. 168, 178, 197, 209, 236, 256, 273, 285, 319, 249 (entries related to motions to
serve deposition subpoenas, exceed deposition limits, reopen Plaintiff's deposition, or complete
depositions); ECF Nos. 266, 282, 285, 297, 328, 350 (entries related to motion for adverse
inference); ECF Nos. 125, 329 (entries related to motions concerning forensic examination of
computer); ECF No. 146 (entries related to brief in support of privilege claimed for Plaintiff's in
camera submission); ECF no. 354, 275 (entries related to Defendant's response to non-party's

1

The Miami Herald is only able to identify the nature of the sealed documents that were filed before the Court
issued its order (ECF. No. 348), which lifted the requirement that the Parties file a letter motion in order to designate
information as confidential and seal.
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motion to quash subpoena); ECF No. 281, 286 (entries related to Plaintiff's sur-reply); ECF No.
322 (entries related to Plaintiff's proposed search terms); ECF. No. 332 (entries related to exhibit
accompanying Plaintiff's notice of supplemental authority); ECF. 351 (entries related to motion
for protective order).
THE DOCKET SHOULD BE UNSEALED BECAUSE THERE ARE NO
COMPELLING CIRCUMSTANCES IN THIS CASE THAT OVERCOME
THE PUBLIC'S RIGHT OF ACCESS
In light of the First Amendment and common law presumption against closure and the First
Amendment's stringent, "compelling reason" standard, the interests of the Parties are insufficient
when weighed against the public's right of access.
As a preliminary matter, one of the main reasons for closure identified in the Court's denial
of the Cernovich Motion – the ongoing status of the litigation – is no longer relevant because the
case has settled. Accordingly there is no more risk that the "release of contested confidential
discovery materials could conceivably taint the jury pool." (ECF No. 892, at 7.) Any weight given
to the fact that, at the time of the denial of the Cernovich motion, the case was "mere weeks from
assembling" trial, should be disregarded. The legal rights of the parties are now settled, and if the
public's interest in this matter was at all tempered in light of the on-going litigation, it is now
renewed.
Further, even if the case remained open, the privacy interests of the litigants do not
outweigh the public's right of access under the First Amendment. Ms. Giuffre's allegations have
been the subject of significant public interest and have been covered at length by the Miami Herald
and other members of the news media. Coverage is ongoing, and there are several aspects of the
story that require further investigation. As such, the judicial documents in question involve issues
that are "manifestly ones of public concern and therefore ones in which the public has an interest
in overseeing." United States v. Erie Cnty., 763 F.3d 235, 242 (2d Cir. 2014); see also Under Seal
13
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273 F. Supp. 3d at 472 (unsealing entire docket and holding that public right of access outweighed
defendant's concern of adverse publicity and her reliance on previously executed confidentiality
agreement); Bernstein, 814 F.3d at 143-44 (attempt to seal complaint against law firm alleging that
partners engaged in kick-back scheme was properly denied where complaint was of "legitimate
interest to the public" and where disclosure would not reveal details of an ongoing investigation,
pose a risk to witnesses, endanger national security, reveal trade secrets, or implicate duty to
protect attorney-client material or confidential client information); Hardy, 2017 WL 6805707, at
*6-7 (unsealing transcript of settlement between workers' union and, inter alia, the Trump
Organization and holding that, under common law and the First Amendment, public interest
outweighed reliance on sealing order and the "generalized interest" in promoting settlement).
Neither of the Parties have presented the "specific, on-the-record findings" that establish a
compelling reason for sealing or redaction. Lugosch, 435 F.3d at 126. Quite the opposite – the
Court initially granted at least 35 letter motions to seal documents, the vast majority with de
minimis justification. See, e.g. ECF No. 285 (So-ordering sealing where Defendant reasoned
"Exhibits contain content designated as confidential by the parties pursuant to the Protective
Order"); ECF No. 236 (So-ordering the sealing where Defendant reasoned "These Motions,
Declarations, and Exhibits contain content designated as confidential by the parties pursuant to the
protective order"). The Court then lifted any requirement for justification whatsoever when it
ceased to require letter motions prior to sealing. In sum, the parties did not – and were not required
to – rebut the presumption of access afforded by the common law and the First Amendment, much
less establish the prerequisite "compelling interest" needed to justify sealing.
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THE PARTIES HAVE NOT ESTABLISHED GOOD CAUSE FOR SEALING
NON-JUDICIAL DOCUMENTS, IF ANY
Even if the Court were to hold that the documents at issue are not "judicial documents"
the Parties have not met the "good cause" standard that is still required to justify closure of other
documents. "[T]he party seeking a protective order has the burden of showing that good cause
exists for issuance of that order. However, it is equally apparent that the obverse also is true, i.e.,
if good cause is not shown, the discovery materials in question should not receive judicial
protection and therefore would be open to the public for inspection." Gambale v. Deutsche Bank,
377 F.3d 133, 142 (2d Cir. 2004) (quotation marks and citation omitted); Mitchell v. Fishbein,
227 F.R.D. 239, 254 (S.D.N.Y. 2005) (movant must demonstrate good cause for order barring
public dissemination of discovery materials); Condit v. Dunne, 225 F.R.D. 113, 115 (S.D.N.Y.
2004) (same).
To show good cause under Rule 26(c), parties must demonstrate that disclosure will cause
a clear and serious injury via a "particular and specific demonstration of fact, as distinguished from
stereotyped and conclusory statements." Havens v. Metropolitan Life Insurance Co., No. 94 CIV.
1402 (CSH), 1995 WL 234710, at *10 (S.D.N.Y. April 20, 1995) (quoting Cipollone v. Liggett
Grp., Inc., 785 F.2d 1108, 1121 (3d Cir. 1986)); see also Carlson v. Geneva City Sch. Dist., 277
F.R.D. 90, 94 (W.D.N.Y. 2011) (requiring "defined, specific, and serious injury") (citation
omitted); Allen v. City of New York, 420 F. Supp. 2d 295, 302 (S.D.N.Y. 2006) (to establish good
cause, a party must demonstrate that "a clearly defined and serious injury … would result from
disclosure of the document." (internal citations and quotation marks omitted)); In re Terrorist
Attacks on Sept. 11, 2001, 454 F. Supp. 2d 220, 222 (S.D.N.Y. 2006) (ordinarily good cause
demonstrated "when a party shows that disclosure will result in a clearly defined, specific and
serious injury") (internal citations and quotation marks omitted).
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Protective Order allows the Parties to seal presumptively public information merely by
designation, without any judicial scrutiny at all, and therefore the good cause standard is not
satisfied.
CONCLUSION
For the foregoing reasons, the Miami Herald's motion to intervene and unseal all sealed
or redacted docket entries should be granted.
Dated: April 6, 2018

Respectfully Submitted,

/s Christine N. Walz
HOLLAND & KNIGHT LLP
Sanford L. Bohrer
Christine N. Walz
31 West 52nd Street
New York, NY 10019
Telephone: 212.513.3200
Fax: 212.385.9010
Attorneys for Movants/Intervenors
Julie Brown and Miami Herald Media Company
#55775939_v1
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
----------------------------------------------------------x
VIRGINIA L. GUIFFRE,
:
:
Plaintiff,
:
:
-against:
:
GHISLAINE MAXWELL,
:
:
Defendant,
:
:
-and:
:
MICHAEL CERNOVICH d/b/a
:
CERNOVICH MEDIA,
:
:
Intervenor.
:
----------------------------------------------------------x

Case No.: 15-cv-7433 (RWS)
MEMORANDUM OF LAW
IN SUPPORT OF THE
MIAMI HERALD’S MOTION TO
INTERVENE AND UNSEAL

Intervenor Michael Cernovich d/b/a Cernovich Media hereby joins the Motion to Intervene
and Unseal (Dkt. Nos. 935 & 936) filed by Julie Brown and the Miami Herald Media Company
and, pursuant to Local Rule 6.1(b)(2), hereby submits his answering memorandum in support
thereof.
1.0

Background

By Order of August 9, 2016 (Dkt. No. 348), this Court stated:
To reduce unnecessary filings and delay, it is hereby ordered that letter motions to
file submissions under seal pursuant to the Court’s Protective Order, ECF No. 62,
are granted. The Protective Order is amended accordingly such that filing a letter
motion seeking sealing for each submission is no longer necessary. A party wishing
to challenge the sealing of any particular submission may do so by motion.
Although Fed. R. Civ. P. 5.2(d) permits a court to order that filings be made under seal, it does not
authorize the Court to give litigants unfettered authority to decide what should or should not be
sealed. Neither do the ordinary procedures of the Southern District of New York. Pursuant to the
Electronic Case Filing Rules & Instructions, at § 6.2, motions to file under seal are required.
Section 6.2 further incorporates the Sealed Records Filing Instructions, which state:

-1-
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In order for a document to be filed under seal, a protective order must be signed or
a request by letter must be granted by a judge. A copy of the order or letter must
be presented when filing the document. The only exceptions are if the entire action
has been placed under seal or a judge has signed the sealing envelope and submits
it directly to the sealed records clerk.
See Sealed Records Filing Instructions, U.S. District Court, Southern District of New York.1
Those instructions did not authorize the Court to dispense with the letter request as this entire
action was not placed under seal.
Thus, on January 19, 2017, after the defendant filed an overly-redacted motion for
summary judgment (Dkt. Nos. 540-542), Mr. Cernovich moved to intervene and unseal. Dkt. No.
550. On May 3, 2017, Mr. Cernovich was permitted to intervene with respect to the Protective
Order (Dkt. No. 62), as amended by the Order of August 9, 2016 (Dkt. No. 348). Dkt. No. 892.
However, that same order denied Mr. Cernovich’s request that the Court unseal the summary
judgment materials. Id. That portion of the order is presently on appeal to the U.S. Court of
Appeals for the Second Circuit. See Dkt. No. 920.
2.0

Argument
In the May 3, 2017 Order, the Court partially misconstrued Mr. Cernovich’s motion as one

to modify a protective order, rather than unseal. Mr. Cernovich did seek to modify the August 9,
2016 Order (Dkt. No. 348) that modified the Protective Order (Dkt. No. 62), but only to restore
the conditions as of August 8, 2016; that is, to terminate the ability of the litigants to seal materials
from the public record at-will, and to restore the Court’s superintendency over its docket.
However, the bulk of the issue was the request to unseal the judicial documents comprising the
summary judgment record, both under the common law and First Amendment right of access.
Unfortunately, the Court focused on the fact that the documents had been obtained in
confidential discovery rather than the overarching fact that the parties were filing documents in
support of and against summary judgment. Ultimately, the rationale of the denial of unsealing was
boiled down to the following countervailing factors:
1

Available
at:
<http://www.nysd.uscourts.gov/cases_records.php?records=sealed_
records> (last accessed Apr. 19, 2018).
-2-
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Because of the sensitive nature of the materials designated as confidential,
involving allegations of sexual abuse and trafficking of minors, and because we are
mere weeks from assembling a jury for trial, the importance of leaving these
materials protected by the Protective Order outweighs any public interest in their
publication at this time. Dkt. No. 892 at 9.
However, on May 24, 2017, the plaintiff and defendant filed a Stipulation of Voluntary Dismissal
(Dkt. No. 916), which the Court endorsed the following day (Dkt. No. 919). Thus, with that
dismissal, half of the Court’s rationale for refusing to unseal disappeared.
Now, the Miami Herald has moved to unseal. Dkt. No. 935. Mr. Cernovich agrees that,
as a member of the media with an interest in reporting on the underlying issues in the case,
including sex trafficking allegations involving Mr. Epstein, Ms. Brown and the Miami Herald are
properly entitled to intervene as he did. They, as with the rest of the public, have a right of access
to the judicial documents under the common law and First Amendment.
In his prior motion, Mr. Cernovich only sought summary judgment materials, which the
Court appeared to have recognized were “judicial documents.” Dkt. No. 892 at 9. The motion of
the Miami Herald is broader, and seeks certain documents submitted in support of or in opposition
to discovery motions, also asserting they are “judicial documents.” See Dkt. No. 936 at 17.
Mr. Cernovich recognizes that the weight of the presumption for documents related to discovery
motions do not enjoy as strong a presumption of access as dispositive materials (e.g. summary
judgment), but agrees they are nonetheless judicial documents. See Schiller v. City of N.Y., 2006
U.S. Dist. LEXIS 70479, at *13-15 (S.D.N.Y. Sep. 27, 2006).
Neither is there proper basis to deny access. Recently, Judge Batts issued an order denying
a motion to seal certain settlement agreements. Bernstein, et al. v. O’Reilly, et al., Case No. 1:17cv-09483 (S.D.N.Y. Apr. 3, 2018). In that order, the Court observed that simply because there
may be embarrassing conduct, such is not a sufficient countervailing factor. Id. at 12. Similarly,
Judge Forrest found that the risk of “professional repercussions and personal humiliation” did not
warrant sealing.

Under Seal v. Under Seal, 273 F. Supp. 3d 460, 470 (S.D.N.Y. 2017).

Ms. Giuffre is a well-known public figure. As part of her decision in Under Seal, Judge Forrest
quoted from Judge Castel in Prescient Acquisition Grp., Inc. v. MJ Publ’g Tr., 487 F. Supp. 2d
-3-
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374, 376 (S.D.N.Y. 2007).2 Id. at 470-471. Specifically, Judge Castel rejected “the notion that a
generalized concern of adverse publicity concerning a public figure is a sufficiently compelling
reason that outweighs the presumption of access.” 487 F. Supp. 2d at 376. As pointed out by the
Miami Herald (Dkt. No. 936 at 19), there has been an absence of the “specific, on-the-record
findings” required under law to rebut the presumption of access.
Here, even the fact that there were “allegations of sexual abuse and trafficking of minors”
is not, of itself, good cause to seal, let alone sufficient justification to overcome the rights of access
to judicial documents. It is precisely because such allegations are heinous that “[p]ublicity is justly
commended as a remedy for social and industrial diseases. Sunlight is said to be the best of
disinfectants; electric light the most efficient policeman.” L. Brandeis, Other People’s Money and
How the Bankers Use It 62 (National Home Library Foundation ed. 1933), as quoted in Igneri v.
Moore, 898 F.2d 870, 877 (2d Cir. 1990). By exposing the trafficking ring and abuses, justice can
be meted out and provisions can be made to potentially prevent future harm. Mr. Cernovich is not
aware that any person currently a minor would be harmed by disclosure, but secrecy puts the
minors of today and tomorrow at continued risk.
The Court may recall that only Ms. Giuffre opposed unsealing previously. Her opinion
now seems to have changed. On April 2, 2018, Ms. Giuffre informed the Second Circuit that:
[N]ow that the underlying case between Ms. Giuffre and Ms. Maxwell has settled,
it may be that all case-related documents and deposition testimony can simply be
released – an approach to which Ms. Giuffre is not opposed.
Supplemental Brief of Virginia Giuffre at 7 (emphasis in original). Thus, as not even Ms. Giuffre
would oppose unsealing, the relief sought by the Miami Herald should be granted and the records
unsealed.
...
...
...

2

Judge Batts also quoted the same portion of Judge Castel’s Order as cited above.
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WHEREFORE Mr. Cernovich respectfully requests this Honorable Court allow
Ms. Brown and the Miami Herald to intervene and all sealed or redacted docket entries should be
immediately unsealed.
Dated: April 20, 2018.

Respectfully submitted,
/s/ Jay M. Wolman
Jay M. Wolman (JW0600)
RANDAZZA LEGAL GROUP, PLLC
100 Pearl Street, 14th Floor
Hartford, CT 06103
Tele: 702-420-2001
Fax: 305-437-7662
Email: ecf@randazza.com
Attorneys for Intervenor
Michael Cernovich d/b/a Cernovich Media
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Case No. 15-cv-7433 (RWS)
CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 20th day of April 2018, I electronically filed the
foregoing document with the Clerk of the Court using CM/ECF. I also certify that a true and
correct copy of the foregoing document is being served via transmission of Notices of Electronic
Filing generated by CM/ECF.
Respectfully submitted,
/s/ Jay M. Wolman
Jay M. Wolman
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United States District Judge
United States District Court
Daniel Patrick Moynihan Courthouse
Southern District of New York
500 Pearl Street, Room 1940
New York, NY 10007
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Giuffre v. Maxwell,
Case No.: 15-cv-07433-RWS

Dear Judge Sweet,
This is an unopposed letter motion for an extension of time for Plaintiff Virginia Giuffre
to file a response to Intervenors Julie Brown and The Miami Herald Media Company's Motion
to Intervene and Unseal (Doc. 935), filed April 6, 2018.
Plaintiff's response is currently due April 20, 2018. Plaintiff seeks a one week extension
up to and including April 27, 2018. Counsel for Intervenors Christine Walz does not oppose this
request.
We appreciate the Court's consideration of this letter motion.
Respectfully submitted,

Isl Sigrid McCawln
Sigrid McCawley, Esq.
Counsel for Plaintiff, Virginia Giuffre
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Honorable Judge Sweet
District Court Judge
April 20, 2018
Page 2

CERTIFICATE OF SERVICE
I certify that on April 20, 2018, I electronically served this LETTER MOTION via
ELECTRONIC MAIL on the following:
Laura A. Menninger
Haddon, Morgan and Foreman, PC
150 East 10th Avenue
Denver, CO 80203
lmennin1.:er dhmflaw.com
Bradley J. Edwards
Farmer, Jaffe, Weissing, Edwards,
Fistos & Lehrman, PL
425 North Andrews Ave., Ste. 2
Ft. Lauderdale, FL 33301
Brad £(pathtoiustice.com
Paul G. Cassell
383 S. University Street
Salt Lake City, UT 84112
cassellpu law.utah.edu
J. Stanley Pottinger
49 Twin Lakes Rd.
South Salem, NY 10590
stanpottin!.!er ti aol.com
Christine N. Walz
Holland & Knight LLP
31 West 52nd Street
New York, NY 10019
Christine.walzdhklaw.com

Isl Sigrid McCawle,·
Sigrid Mccawley, Esq.
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HOLLAND & KNIGHT LLP
Sanford L. Bohrer
Christine N. Walz
31 West 52nd Street
New York, NY 10019
Telephone: 212.513.3200
Fax: 212.385.9010
Attorneys for Movants/Intervenors
Julie Brown and Miami Herald Media Company
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Proposed Intervenors Julie Brown and the Miami Herald Media Company (the "Miami
Herald") respectfully submit this reply memorandum of law in further support of their motion for
leave to intervene and to unseal the docket of the above-captioned action.
PRELIMINARY STATEMENT
Respondents Ghislaine Maxwell's ("Respondent" or "Maxwell") motion in opposition to
Proposed Intervenors' motion to intervene and to unseal (ECF No. 944) ("Opp. Mot.") completely
misconstrues the legal doctrine governing public access to court records. She argues, without basis
and in contravention of common law and the First Amendment to the U.S. Constitution, that it is
the Miami Herald's burden to establish a right to access: "Miami Herald has no hope of carrying
its burden of unsealing every sealed document." Opp. Mot. at 6. It is Maxwell, and not Proposed
Intervenors, who carries the burden to establish a compelling reason for closure. Not only does
Maxwell fail to do this, she makes the circular argument that, because the documents are already
(improperly) sealed, Proposed Intervenors cannot point to their content as a basis for unsealing.
This is precisely why there is a presumption of openness, and not closure.
Maxwell makes these arguments in order in order to keep secret information that is material
to a matter of profound public concern. This effort is contrary to the position of the plaintiff in the
underlying case and the Miami Herald, as surrogate of the public. The motion to intervene and
unseal was brought in order to gain access to records that are germane to its ongoing coverage of
crimes committed by Jeffrey Epstein, the South Florida financier who pleaded guilty in 2008 to
solicitation of minors for prostitution and was suspected of involvement in a larger sex-trafficking
organization.

Serious questions remain as to whether the Epstein case was disposed of

appropriately, whether victims were treated properly, and whether Epstein was given favorable
treatment because of his wealth and status. The Miami Herald seeks to paint a full and fair picture

1
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of this matter, but is currently unable to do so because numerous records that could shed light on
these issues have been sealed.
Importantly, the plaintiff ("Plaintiff" or "Ms. Giuffre") in this case – a possible victim of
Mr. Epstein and Ms. Maxwell – does not object to unsealing. On the contrary Ms. Giuffre "does
not oppose [Proposed Intervenors'] Motion to Intervene and Unseal to the extent it seeks to unseal
all docket entries, and not simply select entries, including the unsealing of all trial designated
deposition transcripts." Plaintiff's Response to Proposed Intervenors Julie Brown and Miami
Herald Media Company's Motion to Intervene and Unseal (ECF No. 945) ("Guiffre Response"),
at 3. Plaintiff's position alleviates the Court's concern, expressed in its previous denial of Michael
Cernovich's motion to intervene and unseal (ECF Nos. 550-52) (the "Cernovich Motion"), that
disclosure of sensitive information "involving allegations of sexual abuse and trafficking of
minors" would harm Plaintiff. (ECF Nos. 892 at 9.).1
Finally, the Court's second reason for denying the Cernovich Motion – the ongoing status
of the litigation – is no longer an issue since the case has settled. Respondent Maxwell attempts
to characterize Proposed Intervenors' motion as "too-late," but ignores that previous motions to
unseal were denied precisely because litigation was ongoing. See id., ("because we are mere weeks
from assembling a jury for trial, the importance of leaving these materials protected by the
Protective Order outweighs any public interest in their publication at this time."). Proposed
Intervenors' motion is not untimely. Now, especially so with the support of Plaintiff, is the
appropriate time to unseal this docket. This will allow the Miami Herald to continue to report on

Before the above-captioned case was settled, there were two motions to intervene and to unseal portions of the
docket: the Cernovich Motion (ECF Nos. 550-52) and a motion brought by Alan Dershowitz (the "Dershowitz
Motion") (ECF Nos. 362-64). The order denying the Dershowitz Motion was filed under seal and movants do not
have access to the Court's reasoning. See ECF. No. 496.

1
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matters of clear public interest and give the public the opportunity to learn more about how wealthy
and powerful men are able to act as sexual predators with little or no consequence.
ARGUMENT
RESPONDENT BEARS THE BURDEN OF ESTABLISHING A
COMPELLING REASON FOR CLOSURE
Respondent Maxwell argues – incorrectly – that Proposed Intervenors bear the burden of
establishing the right to access the judicial documents at issue: "[W]ith regard to the qualified
First Amendment-right Analysis, [the Miami Herald] acknowledges its motion should be denied
unless it has established the right attaches to a particular sealed document." Opp. Mot. at 5; see
also id. at 6 ("Miami Herald has no hope of carrying its burden of unsealing every sealed
document.") This argument contravenes the baseline presumption of access that this Court has
upheld time and time again. See United States v. Amodeo, 71 F.3d 1044, 1047 (2d Cir. 1995)
("Amodeo II") (a report determined to be a judicial document was "presumptively subject to public
inspection") (internal quotation marks omitted); Bernsten v. O'Reilly, No. 17 CIV. 9483 (DAB),
2018 WL 1615840, at *1 (S.D.N.Y. Apr. 3, 2018) ("There is a long-established general
presumption in favor of public access to judicial documents.") (internal quotation marks omitted);
Under Seal v. Under Seal, 273 F. Supp. 3d 460, 467 (S.D.N.Y. 2017) (recognizing that the
common law and First Amendment provide "related but distinct presumptions in favor of public
access to court … records"); Lytle v. JPMorgan Chase, 810 F. Supp. 2d 616, 621 (S.D.N.Y. 2011)
("The burden of demonstrating that [judicial documents] should be sealed rests on the party
seeking such action."). Proposed Intervenors have never recognized that they carry the burden –
on the contrary, the burden was and remains Respondent Maxwell's.
The presumption in favor of access to judicial documents is automatic and attaches before
any balancing of interests is to occur. Bernstein v. Bernstein Litowitz Berger & Grossmann LLP,

3
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No. 14-CV-6867 (VEC), 2016 WL 1071107, at *7 (S.D.N.Y. Mar. 18, 2016), aff'd, 814 F.3d 132
(2d Cir. 2016); see also Lugosch v. Pyramid Co. of Onondaga, 435 F.3d 110, 113 (2d Cir. 2006)
(holding contested documents were judicial documents "to which a presumption of immediate
access applie[d]".) (emphasis added). In Bernstein, this Court clarified the proper order in which
the presumption, and its weight, are to be analyzed:
[The] balancing test only comes into play after a document has been
held to be a judicial document subject to the presumption of access;
the strength of the presumption can vary based on the role of the
material at issue in the exercise of Article III judicial power.
2016 WL 1071107, at *7 (emphasis in original) (internal quotation marks omitted).
This presumption is grounded in principles of transparency and government
accountability. As recognized by the Second Circuit:
[P]rofessional and public monitoring is an essential feature of
democratic control. Monitoring both provides judges with critical
views of their work and deters arbitrary judicial behavior. Without
monitoring, moreover, the public could have no confidence in the
conscientiousness, reasonableness, or honesty of judicial
proceedings. Such monitoring is not possible without access to
testimony and documents that are used in the performance of Article
III functions.
Amodeo II, 71 F.3d at 1048. The importance of these core democratic principles is precisely why
Respondent Maxwell's arguments are unavailing. Maxwell argues that "Miami Herald has no hope
of carrying its burden of unsealing every sealed document. Because it has not seen each document
it has no ability to assess whether a particular document is a judicial document…". Opp. Mot. at
6 (emphasis added). The very purpose of the presumption of access is to allow the public to
monitor the materials that are filed in our federal courts. To hold otherwise, as Respondent
Maxwell encourages, would allow litigants to seal any document of their choosing, simply by

4
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pointing to the fact that it was sealed in the first place. That reasoning is circular, and the resulting
situation is absurd.
Because the appropriate legal baseline is – contrary to Maxwell's contention – one of
openness, attempts to seal judicial documents must be "carefully and skeptically review[ed] ... to
insure that there really is an extraordinary circumstance or compelling need" to seal the documents
from public inspection. Video Software Dealers Ass'n v. Orion Pictures, 21 F.3d 24, 27 (2d Cir.
1994); see also Bernsten, 2018 WL 1615840, at *5 (denying motion to seal where defendant failed
to "present compelling countervailing factors that could overcome the presumption of public
access" to court records.). Indeed, decisions to seal must be supported by "specific, on-the-record
findings that sealing is necessary to preserve higher values and only if the sealing order is narrowly
tailored to achieve that aim." New York v. Actavis, PLC, No. 14 CIV. 7473, 2014 WL 5353774, at
*3 (S.D.N.Y. Oct. 21, 2014) (citing Lugosch, 435 F.3d at 124).
Neither the original Protective Order (ECF. No 62), nor, especially so, the amendment to
the Protective Order (ECF. No 348) contain the compelling reasons for closure required by the
law. As exhibited by the numerous motions to seal that were so-ordered, the Protective Order
effectively rubber-stamped the litigants' designation of confidential material. And the amendment
to the Protective Order went further by affirming that each confidentiality designation would be
granted automatically, and only subject to review upon the non-moving party's challenge. (ECF.
No. 348.) As such, the Protective Order, and its amendment inappropriately shifted the burden
from the party seeking closure to the one seeking access. This is contrary to the high standard
required for closure under both the First Amendment and the common law.
THE DOCUMENTS REQUESTED ARE JUDICIAL DOCUMENTS
Respondent argues that the documents at issue are not judicial documents. There is no
legal basis for that contention because all documents filed with the court are generally considered
5
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judicial documents. Under Seal, 273 F. Supp. 3d at 467; cf. Natixis Financial Products LLC v.
Bank of America, N.A., 10 Civ. 3656, 2016 WL 7165981, at *3 (S.D.N.Y. Dec. 7, 2016) ("The
papers at issue here were never submitted to the Court, and so no such presumption [of access]
exists.")
There is no question that "dispositive motions," like the motion for summary judgment at
issue here, "are adjudications, and [a]n adjudication is a formal act of government, the basis of
which should, absent exceptional circumstances, be subject to public scrutiny." Under Seal, 273
F. Supp. 3d at 470 (citing Joy v. North, 692 F.2d 880, 893 (2d Cir. 1982); see also Lugosch, 435
F.3d at 121 ("there is a presumption of access to documents submitted on a summary judgment
motion"); Bernstein, 814 F.3d at 136 (holding that motions for summary judgments, as well as
reports submitted in connection with a motion for summary judgment, are entitled a strong
presumption of access); Lytle, 810 F. Supp. 2d at 622 ("As a threshold matter, there is no question
that the summary judgment filings at issue here constitute judicial documents to which the
presumption of public access applies."). Respondent has identified no authority to the contrary –
instead she merely makes the self-serving and dubious claim that some of the documents submitted
in support of the summary judgment motion "did not bear on the summary judgment issues." Opp.
Mot. at 4-5.
Indeed, documents filed in support of non-dispositive motions are also considered judicial
documents subject to the public right of access. See Alexander Interactive, Inc. v. Adorama, Inc.,
No. 12 CIV. 6608 PKC JCF, 2014 WL 4346174, at *2 (S.D.N.Y. Sept. 2, 2014) ("documents to
be submitted are in support of a motion to compel discovery [] presumably will be necessary to or
helpful in resolving that motion. They are, therefore, judicial documents."); In re Omnicom Grp.,
No. 02 Civ. 4483 RCC/MHD 2006 WL 3016311, at *2 (S.D.N.Y. Oct. 23, 2006) (a "series of letter

6
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briefs with accompanying exhibits…certainly qualify as judicial documents."); Schiller, 2006 WL
2788256, at *5 (briefs and supporting papers submitted in connection with a dispute over the
confidentiality of discovery materials were "created by or at the behest of counsel and presented
to a court in order to sway a judicial decision" and were therefore "judicial documents that trigger
the presumption of public access").
In Schiller, the Court disagreed with the decision issued a previous case, Diversified Grp.,
Inc. v. Daugerdas, 217 F.R.D. 152 (S.D.N.Y. 2003), which held that only summary judgment
documents -- and not the remaining documents related to "a discrete discovery issue"-- were
"judicial documents." In doing so, the Schiller Court reasoned that:
The court's analysis appears to conflate the initial determination of
whether material qualifies as a judicial document with the
subsequent decision of how much weight to accord the presumption
of access that attaches. It is only with respect to the latter issue that
the nature of the ultimate adjudication becomes relevant; for
example, greater weight may be assigned to the presumption of
access where information is submitted in connection with a
dispositive motion than where it is presented on a discovery dispute.
2006 WL 2788256, at *4. As this reasoning makes clear, the Diversified Grp., opinion incorrectly
concluded that the type of document at issue governs whether the document is a "judicial
document." In fact, a judicial document is simply one that is "relevant to performance of judicial
function and useful in judicial process." Lugosch, 435 F.3d 110, 119 (2d Cir. 2006). As explained
above, this includes discovery motions. Only after the judicial determination is made may courts
proceed to balance the weight of the presumption of access. Id.
Respondent here makes the same error as the court in Diversified Grp. In arguing that a
particular document submitted in support of a summary judgment motion is not a judicial
document, Respondent quotes Lugosch: "where testimony or documents play only a negligible
role in the performance of Article III duties, the weight of the presumption is low and amounts to
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little more than a prediction of public access absent a countervailing reason," 435 F.3d at 119;
Opp. Mot. at 6. Respondent ignores that, in this very quote, the Court was analyzing the weight
of the presumption of access, not whether the presumption exists in the first place.
By pointing out that several of the sealed documents contain either sensitive medical
information (e.g. medical records) or irrelevant biographical information (e.g. Maxwell's passport
application) (Opp. Mot. at 5-6), Respondent is doing precisely what should have been done at the
outset: providing specific reasons why particular documents, or portions thereof, may be properly
sealed. As explained in depth in section I of this memorandum, it is Respondent's burden to justify
sealing, and not the reverse.
EVEN IF THE DOCUMENTS AT ISSUE ARE NOT "JUDICIAL
DOCUMENTS" THE PROTECTIVE ORDER SHOULD HAVE REQUIRED
THAT THE PARTIES DEMONSTRATE GOOD CAUSE FOR SEALING
Non-judicial documents are also presumptively open, and closure requires that a litigant
establish good cause for sealing. Fournier v. Erickson, 242 F. Supp. 2d 318, 342 (S.D.N.Y. 2003),
is instructive. In Fournier, this Court vacated a Stipulated Protective Order, in which the parties
provided for the designation of material produced during discovery as protected material to be
filed under seal. Id. at 340. This Court first noted that, once a protective order is issued, a party
seeking to modify the protective order must show its improvidence or some extraordinary
circumstance or compelling need." Id. at 341 (citing Geller v. Branic Int'l Realty Corp., 212 F.3d
734, 738 (2d Cir. 2000)). However, the protective order at issue – like the Protective Order in this
case – improperly allowed the parties to designate material as confidential without judicial review:
The Stipulated Protective Order not only asked the Court to defer to
the parties' judgment on confidentiality but it also allowed for
unilateral designation of an exhibit as protected material, and it did
not list specific documents, or delineate the kinds of documents
contemplated for protection. Defendants were never required to
show good cause for sealing the various documents. This is the
same kind of deference and pervasive protection without Court
8
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review that the Second Circuit found to constitute "extraordinary
circumstances" justifying the unsealing of documents.
Id. at 341 (emphasis added). The Court pointed out the problem with such an order:
[E]ach party could circumvent the "good cause" standard for
protection and simultaneously shift the burden to his adversary to
unseal a document while benefitting from the more rigorous
"extraordinary circumstances" standard that would apply merely by
unilaterally designating any given document as protected.
Id. (emphasis in original). As a result, the protective order was vacated, and the parties were
instructed to "correct this state of affairs [in future motion practice] by specifically identifying each
document at issue and making arguments specifically pertaining to each one." Id. at n. 6; see also
Savitt v. Vacco, No. 95-CV-1842(RSP/DRH), 1996 WL 663888, at *5 (N.D.N.Y. Nov. 8, 1996)
(declining to issue a broad protective order and instead ordering defendants to submit "specific
suggestions as to each document or notation which they believe should be placed under seal."). If
Respondent seeks to seal or redact any documents filed with the Court, the same should ordered
here.
THE MOTION IS TIMELY AND SUPPORTED BY PLAINTIFF
Respondent cites no authority for her argument that Intervenors' motion is "late-by-a-year."
She cannot do so because it is well established that there is "certainly no requirement that [an]
application [for access] be made before the lawsuit is closed." In re Pineapple Antitrust Litig., No.
04 MD. 1628 RMB MHD, 2015 WL 5439090, at *2 (S.D.N.Y. Aug. 10, 2015); see also United
States v. Erie County, No. 09-CV-849S, 2013 WL 4679070, *6 (W.D.N.Y. Aug. 30, 2013), rev’d
on other grounds, 763 F.3d 235 (2d Cir. 2014) (“[I]ntervention for the purpose of challenging
confidentiality orders is permissible even years after a case has been closed.”). Indeed, unlike the
previous motions to intervene (the Cernovich Motion, ECF. Nos. 362-64 and the Dershowitz
Motion, ECF Nos. 550-52) which were brought during active litigation, Proposed Intervenors'

9
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motion has more weight because the case has now settled. This Court denied the Cernovich
Motion in part because of the ongoing status of the litigation, and the risk that "a release of
contested confidential discovery material could conceivably taint the jury pool." (ECF No. 892, at
7.) This risk is no longer relevant.
Moreover, Plaintiff, the party with the most sensitive information at stake, supports
unsealing this docket. Like the Miami Herald, and unlike previous motions to intervene, Plaintiff
supports the unsealing of the entire docket, so the public has access to the full picture of the lawsuit.
Efforts to protect Plaintiff's privacy interests are therefore unnecessary.
Finally, if Respondent Maxwell believes that unsealing would result in the public
disclosure of sensitive medical information, Proposed Intervenors submit that documents
containing such information should be specifically identified and presented to the court for in
camera review.
In sum, the potential harms that the original Protective Order, and the order denying the
Cernovich Motion, sought to avoid no longer exist. To the extent that unsealing presents a risk
that discrete pieces of personal information may be disclosed, in camera review and a narrow
sealing order will obviate this problem.
CONCLUSION
For the foregoing reasons, Proposed Intervenors' motion to intervene and to unseal all
sealed or redacted docket entries should be granted.
Dated: May 4, 2018

Respectfully Submitted,
/s Christine N. Walz
HOLLAND & KNIGHT LLP
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1

THE COURT:

I'll hear the movant in Giuffre.

2

MR. BOHRER:

Your Honor, may I deal with one

3

preliminary thing first?

4

THE COURT:

5

MR. BOHRER:

Sure.
My assistant working with me,

6

Ms. Harrington -- she's done everything to get admitted.

7

has an admission date in July, but she's not actually admitted

8

to the court.

9

She

Is it okay if she sits here with me?

10

THE COURT:

Of course.

11

MR. BOHRER:

12

THE COURT:

13

MR. BOHRER:

14

Your Honor, my name is Sandy Bohrer with the law firm

Are you allowed to admit her?
Certainly I'll admit her pro hac vice.

15

of Holland & Knight.

16

seeking to intervene.

17

intervene.

18

Delighted to have you.

Thank you, your Honor.

We represent the Miami Herald.

We're

We're the third party that's sought to

The Miami Herald does investigative reporting.

My

19

reporter is an award-winning investigative reporter.

20

seeking access to the entire file.

21

two people came in and sought access to different portions of

22

the file.

23

the situation has changed now such that the Court should be in

24

a position where it should look favorably on our motion.

25

We're

I realize that before us,

But I think the circumstances have changed now and

First, your Honor, one of the things that's changed is
SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300

3
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1

there is no impending trial.

2

order --

If the Court recalls, in your

3

THE COURT:

I do recall.

4

MR. BOHRER:

5

The second one is the Court was concerned about the

The case has been settled.

6

revelation of embarrassing information or, worse perhaps I

7

suppose, private information, about the plaintiff.

8

plaintiff now, with regard to my motion -- and obviously her

9

counsel can speak for herself -- has agreed to our motion if it

But the

10

results in opening the whole file.

11

underpinnings for the last order are not there anymore and we

12

have to find another way, if this motion to unseal is to be

13

denied.

14

So I think that the

My clients aren't here for prurient interest, and of

15

course we would agree to things like redacting names and

16

substituting initials and things like that.

17

identify the names of victims of sexual assaults.

18

They don't

But the law is such that we have to decide what

19

standard applies.

20

the Court's original order, the confidentiality order, it gave

21

the parties a lot of latitude to determine something to be

22

confidential, and then it could be challenged later.

23

But in any event, a standard applies.

In

And then subsequently after, it looked to us from an

24

incomplete view of the record, 35 motions, the Court said that

25

basically the parties no longer have to send a letter to the
SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300
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1

Court, and that left to the parties the discretion to

2

determine -THE COURT:

3

No.

I don't think that's quite right.

I

4

think the order said you could proceed by letter rather than my

5

motion.

That's all.

6

MR. BOHRER:

7

THE COURT:

Yes.
But the same provisions applied.

8

in effect, a you-had-to-be-there.

9

least, were multitudinous.

10

MR. BOHRER:

It was,

The motions, to say the

We got a taste of that, your Honor.

11

There are two ways of looking at judicial access in our federal

12

court system.

13

documents, and the other is the First Amendment.

14

One is the common law right of access to

I'll go into it in a minute.

Either way, there was to

15

be a showing by the party seeking to seal that a particular

16

test has been met with regard to the document at issue.

17

The courts have held pretty strictly, according to our

18

appellate courts, that it's a document-by-document basis.

19

understand from what the Court just said that a

20

document-by-document basis is kind of a problem in this file,

21

but that is the law.

22

I

So if it is a judicial document, then the common law

23

right applies and we have a certain standard.

If it's a

24

document recognized by the First Amendment as a judicial

25

document, then we have a different test.

So, if it's not a

SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300
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1

judicial document, for example, you still have to show a good

2

cause, "you" being the party seeking to seal, not the party in

3

my position.

4

And in the Fournier case which we cite in our

5

papers -- that case says you can't just simply do it.

6

going to have to show on a case-by-case, document-by-document

7

basis to the trial court that there is a basis for it.

8

what's a judicial document, and everybody seems to have their

9

idea about what it is.

10

You're

So

In Lugosch, if I'm pronouncing that correctly, the

11

Second Circuit says it's "a document relevant to performance of

12

judicial function and useful in judicial process."

13

stress, your Honor, that I understand that documents can be

14

filed for purposes that lawyers shouldn't file them.

15

I want to

Someone could file a complaint making a bunch of

16

allegations just to get it in a newspaper and the allegations

17

aren't true and they take a dismissal after the newspaper

18

humiliates a defendant.

19

that's not what we're looking for.

20

But that's not where we are, and

We're looking for papers, for example, relating to

21

summary judgment, after we've gotten past the what's

22

frivolous/what's meritless basis, what is an issue of fact for

23

trial or not.

24

useful in judicial process is a good standard, and it's a

25

Second Circuit standard.

So relevant to performance judicial function and

SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300
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The Second Circuit's decision in the Under Seal

2

case -- these are all cases cited in our papers -- says there

3

is a presumption of access to all filed documents, and I

4

understand that lawyers, although not necessarily in this case,

5

can file documents for inappropriate purposes, not to be

6

judicially resolved.

7

presumption of access and are judicial documents.

8
9

But clearly dispositive motions have a

There's Logosch and a bunch of other cases we cited,
including the Second Circuit's decision Joy.

The Lytle case we

10

cite makes it a point that there is no question that those are

11

judicial documents.

12

We've also asked for, because we don't know exactly

13

what else is in the record, for things like motions to compel

14

or motions for a protective order, the other side of that.

15

knowing what's in them, we can't be sure that there is not a

16

basis in a particular paper for sealing or redacting a portion

17

of that paper.

Not

We don't know because none of it is public.

18

But there are cased that cited -- Alexander

19

Interactive is one of them -- that say there is a presumption

20

of access to those papers too because there is a judicial

21

function associated with every one of those motions, every

22

single one of them.

23

Again, we assume -- and Logosch made a point of

24

this -- that lawyers, when they file papers, know that Rule 11

25

means you don't file papers that are irrelevant to the issue
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7

before the court for some improper purpose.

2

So we're assuming everything in this file was filed --

3

THE COURT:

My mentor in this business was J. Edward

4

Lumbard.

When I was an assistant United States attorney,

5

Lumbard would have meetings of the office and try to educate us

6

on appropriate conduct and rules and whatever.

7

Edward's rules was never assume a God damn thing.

8

comment because of your assumptions.

9

MR. BOHRER:

10

THE COURT:

One of J.
I make that

Well, I'm trying to -I understand your problem.

11

record here, clearly I do understand.

12

I apologize.

Because of the

But I couldn't resist.

13

MR. BOHRER:

I accept, your Honor.

14

The only opposition at this point at this stage is by

15

Defendant Maxwell.

16

in opposition, and they don't really dispute any of the basic

17

principles I've just gone over.

18

Defendant Maxwell has a slim set of papers

If you find that a document is a judicial record,

19

according to Logosch, you can only seal those records based on

20

findings made in the public record demonstrating that closure

21

is essential to preserve higher values and is narrowly tailored

22

to that interest.

23

That comes from Supreme Court decisions.

So we're at a point where, had my client been looking

24

at this issue earlier, it would be easier to do.

25

is all of the records that were sealed in this file were sealed
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1

without a determination by the Court that met the standard in

2

Logosch or met the standard I noted in Fournier, the good-cause

3

standard where the Court has to make a finding.

4

Ms. Maxwell's lawyers do point out that there are

5

documents in the file that won't qualify for access or won't

6

require redaction.

For example, it could be an attorney-client

7

privilege document.

It could be something that's embarrassing

8

that's irrelevant to the proceedings.

9

Again, I can't assume whether that's right or wrong,

10

but I noted that of the two examples she gave, one of them had

11

to do with plaintiff and plaintiff's passport information, and

12

plaintiff has agreed to open the whole file up.

13

Now, maybe they'll have some things they'll want to

14

redact -- we don't have a problem with those -- Social Security

15

numbers, that sort of thing.

16

about those things all the time.

17

She writes about public officials whose information needs to be

18

redacted for safety purposes.

19

My client and my reporter write
She writes about children.

But the bottom line, your Honor, is without

20

on-the-record findings meeting one test or the other, good

21

cause if it's not a judicial document or the higher standard if

22

it is, the record must be open.

23

Ms. Maxwell has not asserted that there is anything in the

24

record to support that.

25

The and truth is that

The truth also is that something, for example, the
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motion for summary judgment -- and I have read the redacted

2

order granting the motion for summary judgment -- without such

3

a showing all has to be opened up.

4

have to be opened up.

5

client is willing to cooperate in all regards to that.

6

this all the time.

7

records access.

8

done, or the records have to be open entirely.

9

The motions to compel would

Yes, there might be redactions, and my

I do other public records and judicial

But the bottom line is that this has to be

Now, there are a couple little points, whether our

10

motion is timely.

11

We cited a whole series of decisions.

12

Pineapple Antitrust case.

13

motion such as my client's.

14

We do

The law is pretty clear that it was timely.
One of them is the

There is no deadline for filing a

The second one is there is the argument that, well,

15

there may be some people who relied on the order, provided

16

information with a confidentiality notation of some kind, and

17

what about them.

18

I think there are a few things to say about that:

19

First, if the confidentiality order was not entered and the

20

confidentiality determination not made in accordance with the

21

law, the order is not valid.

22

still gets opened up.

23

And it's unfortunate, but it

The second thing is -- and Logosch makes this point --

24

with even the confidentiality the Court entered, which seemed

25

to me, the initial one, the standard one that lawyers use all
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1

over the United States, it provides for people coming back in

2

and saying, I challenge it.

3

unseal it.

I want to open it up.

I want to

So no one, as the Second Circuit said, should assume

4
5

it's closed forever once it gets in a court record.

We're not

6

seeking things that were never filed.

7

records that could have been filed but weren't filed.

8

just seeking access to this court file.

We're not seeking
We're

My client is doing a report, which unfortunately is

9
10

all too timely today, about a sexual predator and a sexual

11

trafficking scheme, and this case relates very much to it.
We have a lot of information in Florida where

12
13

Mr. Epstein committed his crimes, but when she learned about

14

this case, we realized that there is more there.
Our purpose is not prurient.

15
16

public.

17

to prevent such abuses.

18

America.

It is to prevent things like this from happening and
This is the purpose of the press in

We're the watchdogs.

19

It is to inform the

We make sure things don't slip

20

by.

21

people like Mr. Epstein and people associated with him,

22

allegedly including Ms. Maxwell, are held up to public scrutiny

23

such that other people won't do it in the future and the right

24

gets done.

25

We make sure things are done right.

We make sure that

So, your Honor, we ask that the motion be granted;
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that the file be unsealed.
MS. McCAWLEY:

2

11

Thank you.

Your Honor, may I be heard on behalf of

3

the plaintiff?

Just briefly.

4

with respect to Virginia.

Our position is very simple here

Our position is if one docket entry is opened, all

5
6

must be opened.

7

would happen is if, for example, as what was presented to the

8

Court previously, only a few documents were unsealed, only a

9

partial piece of testimony was unsealed, that would create an

10

There can be nothing in between because what

incomplete record.
Virginia is prepared to stand up to her abusers, but

11
12

she can't do so with her hands tied behind her back.

13

to have the entire record available.

14

nothing.

15

her because obviously we have operated under the confines of

16

this protective order throughout the case.

17

oppose a selective disclosure, we don't contest, as long as

18

there is an entire disclosure.

19

She has

It's either all or

Anything less than that would be inherently unfair to

So while we do

What that means, your Honor, is with respect to all of

20

the record entries -- so, for example, the summary judgment,

21

while that had certain information that was presented to the

22

Court, it didn't have everything.

23

So after the summary judgment, your Honor will

24

remember there was other witness testimony that was presented

25

and put in the court record.

There were designations for trial
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that were put in the court record that tell the story of the

2

abuse.

3

So in order for her to be able to respond to public

4

attacks on her, she has to have the information available to

5

her.

6

would be in a terrible position if she wasn't able to defend

7

and support her own position with the testimony of those others

8

who echoed her position.

9

If it's sealed, she has to abide by that seal.

So she

So, your Honor, that's where we stand on this.

We

10

firmly believe that in order for the complete story to be told

11

and to be public, if that's what's going to happen, it has to

12

be the entire record.

13

inherently unfair to the plaintiff.

Anything less than that would be
Thank you.

14

MR. PAGLIUCA:

Good afternoon, your Honor.

15

THE COURT:

16

MR. PAGLIUCA:

17

Your Honor, as unpleasant as this may be, I think it's

Welcome back.
Thank you.

It's good to see you again.

18

important to go back over the history of the protective order

19

in this case and some of the many squabbles and disputes -- and

20

I emphasize the word "many" -- that the parties had in

21

connection with the discovery in this case.

22

The Court may recall that about two years ago,

23

March 17, 2016, Ms. McCawley, Ms. Menninger, and I were in the

24

courtroom.

25

anxious to depose my client in a very short period of time.

At that point in time, Ms. McCawley was very
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1

The position of the parties then was we'll sit for a

2

deposition, but we need a protection order in place before we

3

do that, and it has to be agreed upon and ordered by the Court.

4

I mention this, your Honor, because throughout the

5

history of this case, the protection order has played a central

6

part and has been relied on by the parties, the Court, and the

7

witnesses and relied on in a way that I believe, frankly, that

8

Ms. McCawley's position is not well-founded here because indeed

9

there are many judicial admissions by the parties to this case

10

during the course of the case where they relied on and asked

11

the Court to endorse and protect the parties and the witnesses

12

under the protection order.

13

So the first example of this, your Honor, which I

14

think is important with regard to the reliance issue is that

15

March 17, 2016, hearing before your Honor.

16

Ms. McCawley was pressing hard for a deposition date,

17

and we hadn't gotten all of the documents, and we hadn't had a

18

protective order.

19

9 of that transcript, your Honor, dated March 17, 2016 --

20

"Your Honor, if I can have the deposition of the defendant in

21

this case and move this case forward, I will agree to their

22

protective order.

And Ms. McCawley says -- and this is at page

I just want that deposition."

23

And the Court says:

24

Then Ms. McCawley says:

25

Then she says:

"Yes."
"It is that important to me."

"Your Honor, you can today enter the protective
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order that they submit.

2

get the deposition."
The Court:

3
4

9
10
11

"You will agree now to the protective

Ms. McCawley:

"Yes.

If it means I can get her

deposition, yes, I will do that."
The Court:

7
8

I will disregard my objections if I

order?"

5
6

14

"oh, okay.

Good.

Well, that's solved

then."
Well, that solved it for the course of this case,
your Honor, and it should solve it now.
The Court may then recall that we sat for that

12

deposition, and we disagreed about many of the questions that

13

were asked to our client because of her privacy concerns.

14

Ms. Maxwell has and had a constitutional right of

15

privacy and, on my advice, refused to answer a number of

16

questions related to what I will loosely characterize as her

17

"adult sexual conduct."

18

We were back in front of the Court on a plaintiff's

19

motion to compel answers to those questions where we asserted

20

Ms. Maxwell's privacy interest in not responding to those

21

questions.

22

We cited to the Court a number of cases, including Doe

23

v. Bolton, a U.S. Supreme Court case, which holds:

24

sexual conduct is a fundamental right protected by the right to

25

privacy."
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15

In response to that, the plaintiffs said to the Court:

2

"well, your Honor, we have a protective order in place, and

3

that assures Ms. Maxwell's right to privacy in answering those

4

kinds of questions."

5

number 152 which was filed with the Court on May 11, 2016.

6

And the Court accepted that response and held, in

And that was their response in docket

7

compelling Ms. Maxwell to answer those questions, her private

8

questions about her own life -- the Court ruled that:

9

privacy concerns are alleviated by the protection order in this

10
11

case drafted by the defendant."
So we lived with the protection order, and we answered

12

those questions.

13

June 20, 2016.

14

"The

And that order was entered by the Court on

I don't agree with the movant's counsel, and I don't

15

assume, your Honor, that the documents in this case were filed

16

for a good purpose.

17

about statements made by opposing counsel and documents filed

18

with the Court which I viewed to be not judicial documents, not

19

necessary for the determination of any issue in this case, but

20

simply filed in some effort to try to get the story that they

21

were promoting out to the Court.

22

I complained early and often to this Court

There is virtually no document that was presented to

23

this Court that, in my view, throughout the majority of this

24

case, had a legitimate function other than to advance the

25

agenda of the plaintiff in this case.
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I move on to the witnesses in this case who relied on

1
2

this protection order, your Honor.

There were 29 depositions

3

taken in connection with this case.

Many of these witnesses

4

were represented by lawyers.

5

want to be deposed, and the Court may recall that the Court had

6

to issue a number of orders compelling the deposition testimony

7

of many of the witnesses.
The Court's protection order was a significant factor

8
9

Many of these witnesses did not

in securing the testimony of these witnesses.

Counsel for both

10

parties would get contacted by either the deponent or the

11

lawyer for the deponent.

12

what's going to happen to my testimony?

13

access to it?

And they would raise concerns about
Who is going to get

You are asking me about many private issues.

14

And this would include alleged victims of Mr. Epstein

15

who did not want to testify in deposition who were represented

16

by lawyers.

17

plaintiff's counsel as participants with Mr. Epstein.

It would include other people who were accused by

I will give one example to the Court.

18
19

this witness only as Nadia.

20

deposed, after much litigation.

21

lawyer here, Erica Dubno.

I will refer to

She was deposed, compelled to be
She was represented by a

We start the record in that deposition with Ms. Dubno

22
23

saying:

"We believe this deposition is pursuant to a

24

protective order.

25

everything that occurs during this deposition and that all

We want to ensure the confidentiality of
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1

parties agree to a protective order for confidentiality of this

2

deposition."

That's at page 6 of Nadia's transcript.

Mr. Edwards was in attendance at that deposition,

3
4

your Honor, and assured the witness and her lawyer:

5

the other depositions that are designated as confidential are

6

being treated as confidential by the Court."

7

Mr. Edwards, plaintiff's counsel, tells the witness and her

8

lawyer.
I indicated:

9

"This and

That's what

"I have no objection to this deposition

10

being deemed confidential and subject to the protection order,"

11

And Mr. Edwards agree, "No objection."

12

of times during the course of this case.

That occurred a number

So we have these third parties who, through no fault

13
14

of their own, are being questioned about extremely sensitive

15

personal matters and are doing so under compulsion and with the

16

understanding that they are protected by this Court's

17

protective order.
So the fact that the plaintiff is somewhat

18
19

flip-flopping here on this issue I think is really of no

20

consequence because it is the Court's order.

21

Ms. McCawley's order.

22

order.

23

It's not my order.

It is not

It's the Court's

It was stipulated to by the plaintiff, and the

24

plaintiff relied on it.

And in my view, these are judicial

25

admissions that can't be taken back at this point because they
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1

were relied on to advance their position during the course of

2

the litigation, and you can't change that now because there is

3

some other agenda here.

4

The other thing that I think is interesting, if you

5

read carefully the plaintiff's papers, is they're not really

6

agreeing to really anything.

7

it's okay if the entire record gets unsealed, but, gee.

8

are things in there that we think probably shouldn't be

9

unsealed anyway, and we're going to need to talk about that

What they're agreeing to is maybe
There

10

down the road, which I think leads to then a discussion of kind

11

of what we're talking about in the universe of documents here

12

that the Court has to consider.

13

The Court is well aware that there are over 900

14

filings in this case, and I would group those into largely two

15

categories.

16

parties, and then the second would be the flurry of pretrial

17

motions that the Court was deluged with shortly before trial a

18

year ago and then the summary judgment motion.

19

The first would be discovery squabbles by the

The Court did not rule on, I would say, the vast

20

majority of the pretrial motions that were pending when the

21

parties settled the case.

22

those that there were, but I know that there were banker's

23

boxes of papers that the Court had that were under

24

consideration for those motions.

25

I don't recall, frankly, how many of

I break these categories out because indeed the
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1

overwhelming record in this case is that these are not judicial

2

documents, and in fact, the Court didn't rule on a huge number

3

of the filings that were before the Court.

4

anyone could consider these to be judicial documents because I

5

don't believe that they were considered by the Court, given the

6

settlement of the parties.

7

we're talking about here.

8
9

So I don't see how

So that's the universe of what

The Lugosch case -- the subject matter of that is a
motion to intervene with regard to a summary judgment motion.

10

Here we have a different situation.

The intervenor, late to

11

the party by three years at this point, asks to unseal 900

12

filings with this Court.

13

So I don't understand how you can sit on your hands

14

for three years and then come in and say, well, there's this

15

enormous public interest in this case which, by the way, the

16

Miami Herald has not published one article about this case,

17

your Honor.

18

They may be interested in Mr. Epstein, but I'm not here

19

representing Mr. Epstein.

20

Not one.

So there is no interest in this case.

We know -- and the Court knows this -- that just

21

because something gets filed, it's not a judicial document, and

22

it's not entitled to any sort of access presumptively.

23

So let's assume for a moment that there is something

24

that the Court considers a judicial document in this pile.

25

first to have to look at has the movant established that this
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20

is a judicial document.
I don't have the burden of establishing whether these

2
3

are judicial documents or not, and the Court is in a position

4

of determining whether these are judicial documents, not me and

5

not the movant.
Then we talk about the weight of presumption of

6
7

access.

And, again, the vast majority of all of the papers

8

before the Court were not germane, in my view, to any of the

9

Court's determinations here.

They were, in my view, simply

10

added for effect and had really no purpose in connection with

11

the pleadings.
The Court has to do a balancing test.

12

This is a

13

nonexclusive list of factors, but two of the factors that are

14

discussed in Lugosch are the privacy interests of those

15

resisting discovery, judicial efficiency, and then there is a

16

discussion about reliance on the protection order.

17

can use any of those factors to find that any of these

18

documents should not be disclosed or not accessible by the

19

public or the media.

The Court

Judicial economy was in fact advanced, your Honor, by

20
21

the way that these documents were handled and should be

22

handled.

23

issued on June 20 -- let me find the date.

24

2016, your Honor.

25

The Court addressed this issue in its opinion I think
Sorry.

November 2,

I think sort of presaging some of these issues, I
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1

quote the Court to the Court:

2

action, issues of credibility and reputation abound concerning

3

sensitive personal conduct."

4

"By the very nature of this

The parties and the Court recognized early on the good

5

cause for the protective order which was entered "to protect

6

the discovery and dissemination of confidential information or

7

information which improperly annoy, embarrass, or oppress any

8

party, witness, or person providing discovery in this case."

9

The Court went on to say that there is no dispute that

10

the documents, at least with regard to this order, were

11

confidential and that they were, the Court found, properly

12

designated as such.

13

All of the documents that have been submitted in

14

connection with this case are highly sensitive confidential

15

documents that relate to very private matters of many

16

individuals.

17

Everyone associated with this case relied heavily on

18

this protection order throughout the conduct of this case, and

19

that includes the Court, the witnesses, and the parties.

20

I think that the Court has, at least twice now, found

21

that this protection order should remain in effect.

22

should continue the protection order because the privacy

23

interests and the reliance, certainly of Ms. Maxwell, on the

24

protection order outweigh any need or presumption of

25

disclosure.
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Thank you, your Honor.

2

MR. WOLMAN:

3

Your Honor, my name is Jay Wolman.

I

represent Intervenor Michael Cernovich.

4

May I be heard for a minute?

5

THE COURT:

6

MR. WOLMAN:

Sure.
My brother at the bar mentioned the

7

changing positions of plaintiff in this matter, but let's first

8

focus on the changing position of the defendant.
We moved for unsealing the summary judgment motion,

9
10

all the attachments, all the opposition, the order that would

11

be forthcoming.

12

now, only after settlement, only after a year, do we have her

13

finally coming in to say, well, now it should be remaining

14

sealed.

15

At that time Ms. Maxwell did not oppose, but

Similarly, as your Honor is probably aware, we have

16

appealed your Honor's order to the Second Circuit.

17

has appeared to argue against it, but Ms. Maxwell hasn't.

18

Ms. Giuffre

So right now with Ms. Giuffre's position, if she's

19

saying you can release summary judgment materials but we want

20

other things released as well, then really there is no barrier

21

to the Second Circuit reversing your Honor's order at this

22

point and at least, at a minimum, releasing the summary

23

judgment materials because Ms. Maxwell certainly hasn't argued

24

that that should be prohibited.

25

position.

Only now has she changed her
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As to Ms. Giuffre, when we were here previously,

1
2

your Honor, the plaintiff was arguing that there were privacy

3

interests and reasons why it should not be released.

4

arguing that anymore.

5

secondary gain.

6

release the rest.

7

the rest of the materials.

All she's saying now is that there is

She wants a secondary use to be able to
And certainly we don't object to releasing

But at least as to the summary judgment materials,

8
9

She's not

there is no basis to keep X under seal because Y is also kept

10

under seal.

11

law.

12

proposition because every document is considered in its

13

individuality.

14

That is not a rule.

There is not a single precedence cited for that

I want to address one other point here that seems to

15

get conflated.

16

conflated here.

17

your Honor's prior order.

18

That's not a thing under the

It was conflated in the prior arguments.

It's

It was conflated, unfortunately, I believe in

There is the protective order issued under Rule 26(c)

19

that provided for confidentiality designations.

20

about that.

21

Rule 5.2, and that has its own separate standard for sealing,

22

documents that may or may not have been designated confidential

23

under a Rule 26(c) order, but findings as to 5.2 individually

24

need to be made, and they were not made here.

25

We're not here

We are here about the sealing order under

There may be grounds why something that's designated
SOUTHERN DISTRICT REPORTERS, P.C.
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1

confidential may need to be sealed under 5.2, but it's not

2

automatic.

3

the parties still had to submit letters at one point.

24

And in fact, your Honor started out by saying that

Your Honor changed that requirement and allowed the

4
5

parties to just submit filings under seal.

6

redacted versions, but they were able to submit unredacted

7

under seal with public redactions, which is why even last night

8

Professor Dershowitz's counsel was still filing something

9

automatically with redactions, because that order is still in

10

They had to publish

place.
So we need to bifurcate the issues of what is proper

11
12

to be sealed under 5.2, and certainly the summary judgment

13

materials should not have been sealed and should be unsealed

14

right now.
It is not too late for the news to be interested.

15

It

16

was not late a year ago when we were interested, and certainly

17

we would have that access, should the Second Circuit grant it

18

to us anyhow.
So now under 5.2, we need to look at it.

19

And even to

20

the summary judgment materials Ms. Maxwell argued in her papers

21

that there are some documents that may need certain redactions

22

or were irrelevant.
If they were irrelevant in her motion for summary

23
24

judgment, why was she attaching them to her summary judgment

25

motion.

They certainly need to be relevant to the judicial
SOUTHERN DISTRICT REPORTERS, P.C.
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1

25

function of this Court.
The Court may consider Alexander Interactive for why

2
3

everything else are judicial documents and should be unsealed.

4

Thank you, your Honor.
MR. CELLI:

5
6

Your Honor, may I be heard?

Celli for Alan Dershowitz.

I'm Andrew

Good afternoon.

Very briefly, your Honor, as your Honor is aware, Alan

7
8

Dershowitz is an intervenor in this case.

9

litigating for nearly two years to unseal portions of this

10

record.

11

pending in the Second Circuit as we speak.

12

We have been

And our appeal, along with Mr. Cernovich's appeal, is

We just want to say that we generally support the

13

application of the Miami Herald.

14

lines last night, and that letter directs the Court's attention

15

to document number 902 on the docket which was a letter that we

16

wrote to your Honor in June of 2017 more or less predicting

17

this exact turn of events and calling for -- this may be the

18

only time we agree with Ms. Giuffre's counsel on virtually

19

anything -- a fulsome release of information if there is going

20

to be any release at all.

21
22

We filed a letter along these

So I just wanted to make that point orally.

It's in

our letter, and we appreciate the Court's consideration.

23

THE COURT:

I've read it.

24

MR. CELLI:

Thank you, sir.

25

MR. BOHRER:

Your Honor, might I be heard briefly in

SOUTHERN DISTRICT REPORTERS, P.C.
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1

26

reply?

2

THE COURT:

3

MR. BOHRER:

4

Your Honor, I don't think I need to add anything to

5

Of course.
Thank you.

what the plaintiff said.
Defendants' counsel -- they filed a response, but

6
7

nothing he said today was in the response.

Basically he's

8

saying, take my word for it.

9

and that's exactly what the courts say you cannot do.

Everything should stay sealed,

So he talks about reliance on the order and reliance

10
11

by witnesses.

We don't have anything in the record to indicate

12

what witnesses relied on what, but I will say this:

13

Depositions are not judicial records.

14

filed for a proper purpose, are.

Filed depositions, if

I don't know what was told to these witnesses or not

15
16

told to them.

17

eliminating their names and substituting some kind of

18

initialing system that doesn't identify them.

19

point.

20

I do know that we can protect them by

This is just the

They need to come in and show you.
It struck me that when they talk about reliance on the

21

order, your order, it says:

22

modified by the Court at any time for good cause."

23

"This protective order may be

So everyone looking at it knows just what the Court in

24

Lugosch was saying.

25

to be forever.

You can't rely on a confidentiality order

Once a document gets filed, it's at risk of
SOUTHERN DISTRICT REPORTERS, P.C.
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1

being disclosed, even if it was filed under seal and even if

2

the sealing was appropriate in the circumstances but later

3

becomes inappropriate.
So the Lugosch case again at 126 makes it quite clear

4
5

that you can't just rely on a confidentiality order which

6

actually isn't designed for this purpose.
The Court will recall your initial order said if you

7
8

want to seal something, confidential is one category.

9

want to seal something, as counsel just said, you have to file

10

a motion under seal.

If you

There is a local rule on sealing.

Counsel for Ms. Maxwell suggested that there are

11
12

documents that were filed that were relevant.

I won't assume

13

what he said was correct because I can't assume one way or the

14

other, but basically he said over and over again, take my word

15

for it.

Everything should stay sealed.
And I say over and over again that's not what the

16
17

Second Circuit and, indeed, the Supreme Court of the

18

United States will permit.

19

document-by-document basis.

It has to be done on a

Whatever he said, there is a way to do that on the

20
21

record.

Whatever he said should be sealed.

There is a way to

22

handle that on the record.

23

that, but in Florida where I practice more, most of the time,

24

judges routinely allow me to participate in in-camera

25

examinations -- videos, documents, hearings, testimony -- to

I'm not asking this Court to do
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1

help the Court determine whether something should be kept out

2

of the public eye.

3

I do that with an agreement to never reveal to my

4

client anything that I saw, observed, heard, learned during

5

that process.

6

speeds it up because it helps keep the lawyers honest.

7

Counsel said there are 900 filings.

The reason for that is it speeds it up.

Okay.

It

We aren't

8

even able to see what a bunch of these documents are by name.

9

More importantly, Ms. Maxwell does not say anything about how

10

the law actually applies here.

11

And I want to just stress that on judicial documents,

12

recognizing that this case is settled and it's not pending for

13

a jury trial anymore.

14

should be generally speaking, always permitted when it's a

15

case-dispositive motion.

16

In Lugosch they talk about how access

When I get to the conclusion -- I don't know how there

17

is any way to read Lugosch as anything but supporting our

18

position -- the court says, the Second Circuit, the

19

United States Court of Appeals says:

20

submitted to a court in support of or in opposition to a motion

21

for a summary judgment are judicial documents to which a

22

presumption of immediate public access attaches under both the

23

common law and the First Amendment."

24
25

"We hold that documents

And they talk about the higher burden.

If it's a

First Amendment covered document, it can only be overcome by a
SOUTHERN DISTRICT REPORTERS, P.C.
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1

specific on-the-record finding that higher values necessitate a

2

narrowly tailored sealing.

3

they're not urging it.

None of that was done here, and

They're continuing to urge wholesale sealing.

4

That's

5

wrong.

6

the district court, and if these folks want to push the issue

7

on what should be sealed and what shouldn't, they should do it.
But then the Second Circuit said:

8
9
10

The Second Circuit actually said it could go back to

"We take this

opportunity to emphasize that the district court must make its
findings quickly."
And they go into, word after word and sentence after

11
12

sentence, about how important it is that public access, if it's

13

to be there, not be delayed any further.

14

case is inescapable.

15

anything that's case dispositive, is inescapable.

The decision in the

Their ruling, at least as it goes to

The authorities we cited for other acts of the

16
17

judiciary, judicial acts that relate to documents, are

18

unrebutted.

19

nor in their papers, said anything that we said about that is

20

wrong.

21

Ms. Maxwell's lawyers, neither here today orally

So where we are is very clear.
To determine whether docket entry 781 is a judicial

22

record, I can't do that.

I'm happy to participate in an

23

in-camera process.

24

judge or a special master is appointed in a way where I have to

25

maintain the secrecy until the Court orders it.

I'm happy to participate if a magistrate
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But the fact is if 781 is a judicial document or not

1
2

has never been determined.

Is 684.

3

these documents.

4

Second Circuit said we need to do.

I don't know what's in

So, your Honor, we're left with what the

We need to go, if Ms. Maxwell's lawyers really want to

5
6

do it, document-by-document.

7

Circuit is quite clear.

8

judgment have to be opened.

9

escaping that.

But first I think the Second

All of the papers relating to summary
I don't think there is a way of

10

We are always open, on behalf of my client, in this

11

proceeding or others, to talking about what might be private

12

and needs to be protected or redacted.

13

turned everything on its head.

14

unless they can show it shouldn't be done, and they haven't

15

done it.

16

But Ms. Maxwell has

The rule is we have access

And talking about things that I have no knowledge

17

about and suggesting to the Court that you should make a

18

ruling, again, based on something where no showing is made, is

19

just wrong.

20

I should have the opportunity -- everyone in the

21

public should have the opportunity if they want to -- to come

22

in and say, no.

23

No.

We think that should be public.

And the burden is on the party, in this case,

24

Ms. Maxwell, to show you why it shouldn't be public, and they

25

haven't done that.

And just saying it doesn't make it true.
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1

We believe the motion should be granted and the file opened to

2

the public.

3
4
5

Thank you.

THE COURT:

Thank you very much.

I will reserve

decision.
(Adjourned)

6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
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December 3, 2018
By ECF
Honorable Robert W. Sweet
United States District Court
Southern District of New York
500 Pearl Street
New York, NY 10007
Re:

Giuffre v. Maxwell, No. 15 Civ. 7433 (RWS)

Dear Judge Sweet:
This firm represents Intervenor Professor Alan M. Dershowitz, and we write to alert the
Court to certain troubling developments concerning the treatment of materials subject to this
Court’s orders, and to seek the Court’s assistance and guidance. Specifically, we have reason to
believe that materials subject to this Court’s Protective Order and sealing order have been
improperly leaked to members of the press. We believe that these materials, which repeat
provably-false and defamatory allegations of sexual misconduct against Mr. Dershowitz, were
leaked by persons associated with Virginia Roberts Giuffre (“Ms. Roberts”), the plaintiff in the
above-captioned matter. Once again, Mr. Dershowitz – who has conscientiously and
expeditiously pressed, through the judicial process, for disclosure of all documents in the case –
has been the victim of one-sided and selective leaking of materials, with no recourse because of
the existence of this Court’s protective and sealing orders. We ask that the Court immediately
convene a conference with counsel for all parties to discuss how to address this grave matter,
given the procedural posture of this case and the ongoing harm being inflicted upon Mr.
Dershowitz.
Background, Recent Developments, and Request for An Immediate Conference
As this Court knows, Mr. Dershowitz is a criminal defense lawyer and retired professor at
Harvard Law School. In or about 2006, Mr. Dershowitz joined a defense team assembled by
Jeffrey Epstein, a financier who was then under investigation for having sex with underage girls.
In 2008, Mr. Epstein pleaded guilty to state charges of solicitation of prostitution and solicitation
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of prostitution with a minor under the age of 18 and entered into a non-prosecution agreement
with federal authorities.
In a 2014 court filing that has since been struck by the court and withdrawn by counsel,
Ms. Roberts, who asserts that she was a victim of Epstein, alleged, among other things, that
Epstein had “trafficked” her to Mr. Dershowitz for sex. The allegation is utterly false and
defamatory: Mr. Dershowitz has never even met Ms. Roberts – and, as an investigation by
former FBI director Louis Freeh concluded, records prove that Mr. Dershowitz could not have
abused Ms. Roberts because he was not present in the places where she claims such abuse
occurred. Notwithstanding the demonstrable falsity of the allegations, however, media outlets
ran with the story – and Mr. Dershowitz’s reputation has been forever tarnished.
In or about 2016, Mr. Dershowitz, a witness in the instant matter, became aware of
additional documentary materials – materials that were part of the record in this case – that
further exculpate him of the false allegations, and that demonstrate that the whole story about
him being part of a sex ring is made up. For over two years, over the objection of Ms. Roberts,
Mr. Dershowitz, who is now 80 years old, has been litigating to unseal those materials and
release them to the public, all in an effort to clear his name. Intervenor’s appeal of this Court’s
order denying his motion, inter alia, to unseal materials filed in this case is slated for argument
in the Second Circuit Court of Appeals in February 2019.
In recent days, the Miami Herald and other media outlets – prompted, we believe, by Ms.
Roberts and/or her representatives – have revived the story of the criminal investigation of
Jeffrey Epstein, and, in the process, have repeated the false allegations against Mr. Dershowitz.
At least one reporter has stated to Mr. Dershowitz that she has been given materials that are
subject to the Court’s protective and sealing orders. Mr. Dershowitz supports full disclosure of
the underlying record in this case. But the selective leaking of parts of the record to smear Mr.
Dershowitz and destroy his good name is patently improper and ought not be countenanced.
In this instance, the proper remedy for selective disclosure of the record is full disclosure:
“sunlight is the best of disinfectants.” L. Brandeis (1914). Full disclosure is what Mr.
Dershowitz seeks – on the same basis that he been seeking such disclosure for over two years.
But, because this Court has thrice denied applications for such disclosure (once when made by
Mr. Dershowitz; once when made by Michael Cernovich; and a third time when made by the
Miami Herald), and because these issues are currently on appeal in the Second Circuit, Mr.
Dershowitz asks that the Court immediately convene an in-person conference with counsel for
all parties to discuss how to address this grave matter – whether through motion practice or
otherwise. Given the ongoing harm being suffered by Mr. Dershowitz, and the procedural
posture of this case, we submit that convening such a conference immediately is critical to
ensuring a fair and orderly process.
*

*

*
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--------------------------------------------------X
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.............................................
..
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Ms. Maxwell’s Motion for an Order to Show Cause re Protective Order

Laura A. Menninger
Jeffrey S. Pagliuca
Ty Gee
HADDON, MORGAN AND FOREMAN, P.C.
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Defendant Ghislaine Maxwell, through her counsel, moves for an Order to Show Cause
requiring plaintiff Virginia Giuffre and her lawyers to state why this Court should not impose
sanctions for their failure to comply with this Court’s Protective Order (Doc.62) and Opinion
issued on November 14, 2017.
INTRODUCTION
This Court entered a Protective Order that governs the parties’ use and disposition of
documents designated as “Confidential” (“Confidential Materials”). The Protective Order
prohibits the use of the materials in any other case, and requires the parties to return or destroy
the materials at the conclusion of this case.
This case concluded in May 2017. Despite our requests, Ms. Giuffre’s lawyers have
refused to return or destroy the Confidential Materials. Instead, they have indicated they wish to
use the Confidential Materials in another case they are pursuing.
The Protective Order on which all the parties relied to disclose and produce Confidential
Materials is unambiguous about the use and return or destruction of Confidential Materials. This
Court should issue an Order to Show Cause.
FACTUAL BACKGROUND
Ms. Giuffre sought to convert her defamation action into a lawsuit for child “sexual
abuse” and “sexual trafficking” of children. Toward that end, she made numerous allegations of
sexual conduct involving herself, Jeffrey Epstein, Ms. Maxwell, and dozens of others, including
numerous prominent men. In preparation to litigate Ms. Giuffre’s factual allegations, the parties
sought and obtained from each other and non-parties a wide range of highly sensitive, personal
and confidential information about themselves and non-parties.
This Protective Order. To facilitate disclosures and discovery the Court entered a
Protective Order allowing parties to disclose and produce “confidential”-designated materials
1
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(“Confidential Materials”). The parties’ depositions were taken under the Order’s auspice: The
parties and numerous non-parties in depositions and document productions disclosed highly
sensitive, personal and confidential information with the understanding that such information
would be designated “Confidential.” The Order prohibits Confidential Materials from being
“disclosed or used for any purpose except the preparation and trial of this case.” Doc.62 ¶ 4.
Under the Order the parties are (a) prohibited from disclosing such materials to non-parties
except on certain conditions, and (b) required at the conclusion of the case to return or destroy
“each document and all copies thereof” of these Confidential Materials. Id. ¶ 12. The parties
produced thousands of pages of Confidential Materials under the Protective Order.
The parties submitted various Confidential Materials under seal as exhibits to court
filings. The Protective Order provided that any such materials submitted to the Court “shall be
accompanied by a Motion to Seal pursuant to Section 6.2 of the Electronic Case Filing Rules &
Instructions for the Southern District of New York.”
In May 2017 the parties entered into a settlement agreement resolving all matters relating
to the lawsuit. On May 25, 2017, “[t]his action was settled and dismissed with prejudice pursuant
to a joint stipulation for dismissal.” Sealed Op., at 3 (Nov. 14, 2017); see Doc.917 (Order
approving joint stipulation for dismissal with prejudice).
On November 14, 2017, this Court ordered: “[A]ll documents, materials, and information
subject to the Protective Order must be returned to the party who designated its confidentiality as
of the date this action was dismissed.” Id. 2 (emphasis supplied). Ms. Giuffre and her counsel
have not complied with this order. This Motion seeks enforcement of the Protective Order and
this Court’s November 14, 2017, reiterating the command contained in the Protective Order to
return Confidential Materials.

2
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The attempts by non-parties to gain access to Confidential Materials. Four sets of
non-parties have sought access to various Confidential Materials submitted to the Court in
various filings.
In August 2016 Alan Dershowitz requested unsealing of portions of a brief filed in
connection with a motion to quash, discrete emails filed with the motion, and the manuscript of
Ms. Giuffre’s memoir filed with another motion. Doc.364, at 1-2. The Court denied the motion
to unseal. Sealed Op., at 15-25 (Nov. 2, 2016). The Court noted

Id. 21 (internal
quotations and citation omitted).
Id. at 21-22. The
Court concluded:

Id. at 23 (quoting Dorsett v. City of Nassau, 289 F.R.D. 54, 64 (E.D.N.Y. 2012) (quoting
Martindell v. Int’l Tel. & Tel. Corp., 594 F.2d 291, 296 (2d Cir. 1979))). Mr. Dershowitz filed an
appeal (Doc.504), which is pending.
In January 2017 a purported journalist Michael Cernovich requested unsealing of
Ms. Maxwell’s summary judgment brief, her attorney’s declaration in support of the summary
judgment motion, and any “pleadings, memoranda, declarations, exhibits, orders, and other
documents filed or to be filed” in connection with the summary judgment motion. Doc.551, at 2.
3
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Mr. Dershowitz joined the motion. Doc.610. The Court denied the motion. Doc.892. Among
other things, the Court found that “the parties and multiple deponents have reasonably relied on
the Protective Order in giving testimony and producing documents including evidence of assault,
medical records, and emails.” Id. at 6. Mr. Cernovich (Doc.920) and Mr. Dershowitz (Doc.915)
filed an appeal, which is pending.
In January 2017, while the case at bar was pending, the Giuffre lawyers brought a second
lawsuit, Doe 43 v. Epstein, No. 17-cv-616 (S.D.N.Y.). In the case sub judice the Giuffre lawyers
had identified their new client, Doe 43, as a witness for Ms. Giuffre in the case at bar, and we
deposed and obtained documents relating to Doe 43. In the second lawsuit, Doe 43 (an adult)
alleged she, like Ms. Giuffre, had been the victim of sexual abuse and sexual trafficking by
Mr. Epstein to prominent men. Doe 43 named multiple defendants, including Mr. Epstein and
Ms. Maxwell.
In October 2017 two of the Doe 43 defendants, Mr. Epstein and Lesley Groff, requested
unsealing of numerous Confidential Materials relating to Doe 43’s alleged relationship with
Mr. Epstein. Doc.924, at 4. Ms. Giuffre and Doe 43 opposed the motion, arguing in part, “Jane
Doe 43 courageously gave her testimony . . . and voluntarily produced documents . . . The
documents that she produced contain sensitive information.” Doc.928, at 7. Ms. Giuffre and
Doe 43 objected, arguing that the movants were seeking “to humiliate and embarrass Jane Doe
43” by using the Confidential Materials in public filings in the Doe 43 case. Id. 9-10. This Court
denied the motion to unseal.
Sealed Op., at 7 (Nov. 14, 2017).

4
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Id. at 7-8 (footnote omitted; quoting Protective Order ¶ 12).1 The Court ordered: “[A]ll
documents, materials, and information subject to the Protective Order must be returned to the
party who designated its confidentiality as of the date this action was dismissed.” Id. at 2
(emphasis supplied).
Notwithstanding the Court’s November 14, 2017, Opinion and our specific requests, the
lawyers for Ms. Giuffre and Doe 43 have refused to comply with Paragraph 12 of the Protective
Order. In the face of the Court’s conclusion that this case “terminat[ed]” on May 25, 2017, the
lawyers have taken the position that this case has not terminated because of the pendency of
appeals of this Court’s orders denying motions to unseal documents filed with the Court and in
the Court’s possession. As these lawyers know the vast bulk of the Confidential Materials was
never filed with the Court. They have offered no reason why they have refused to return or
destroy Confidential Materials “and all copies thereof” in their possession, custody and control
that have not been filed with the Court.
In April 2018 a Miami Herald journalist and the Herald (collectively “the Miami
Herald”) moved to unseal all sealed and redacted documents filed with the Court. Doc.936, at 1.
Messrs. Dershowitz and Cernovich joined the motion. Docs.941 & 947; see Doc.953, at 10. The
lawyers for Ms. Giuffre and Doe 43 took this position on behalf of Ms. Giuffre: “Plaintiff
Virginia Giuffre does not oppose [the Miami Herald’s motion to unseal] to the extent it seeks to
unseal all docket entries . . ., including the unsealing of all trial designated deposition

1

In the footnote the Court acknowledged that the parties could comply with Paragraph 12
by destroying the Confidential Materials, but observed that “without any affidavits provided to
the Court stating [that destruction has occurred], and in light of the present dispute, the Court
infers that such action was not taken.” Id. at 8 n.1.
5
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transcripts.” Doc.945, at 3 (italics added; underscoring in original). The Court denied the motion.
Doc.953. It noted the case at bar contained “allegations concerning the intimate, sexual, and
private conduct of the parties and of third persons, some prominent, some private,” id. at 2;
Ms. Giuffre had alleged she had been subjected to “public ridicule, contempt and disgrace,” id. at
3; she also alleged she had been “sexually abused at numerous locations around the world with
prominent and politically powerful men,” id. at 3-4. As it did in denying the Dershowitz and
Cernovich motions, the Court found that release of the Confidential Materials “could expose the
parties to annoyance, embarrassment, and oppression given the highly sensitive nature of the
underlying allegations.” Id. at 24. Moreover,
[t]he parties mutually assented to entering into the Protective Order. The parties
relied upon its provisions, as did dozens of witnesses and other non-parties.
Documents designated confidential included a range of allegations of sexual acts
involving Plaintiff and non-parties to this litigation, some famous, some not; the
identities of non-parties who either allegedly engaged in sexual acts with Plaintiff
or who allegedly facilitated such acts; Plaintiff's sexual history and prior
allegations of sexual assault; and Plaintiff's medical history. The Protective Order
has maintained the confidentiality of these sensitive materials.
Id. The Court found irrelevant that Mr. Dershowitz and Ms. Giuffre in joining or not opposing
the Miami Herald’s motion were choosing not to protect their privacy interests:
The privacy interests of Maxwell, Giuffre, Dershowitz, as well as dozens of
third persons, all of whom relied upon the promise of secrecy outlined in the
Protective Order and enforced by the Court, have been implicated. It makes no
difference that Giuffre and Dershowitz have chosen to waive their privacy
interests to the underlying confidential information by supporting this motion, as
Maxwell has not agreed to such a waiver.
More importantly, the dozens of non-parties who provided highly
confidential information relating to their own stories provided that information in
reliance on the Protective Order and the understanding that it would continue to
protect everything it claimed it would. . . .

6
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Id. at 34-35.2 The Miami Herald filed an appeal (Doc.955), which is pending.
ARGUMENT
The Court should enter an Order to Show Cause requiring Ms. Giuffre and her lawyers to
state why the Court should not impose sanctions on them for violation of this Court’s
orders.
The Protective Order requires the return or destruction of all Confidential Materials:
At the conclusion of this case, unless other arrangements are agreed upon, each
document and all copies thereof which have been designated as Confidential shall
be returned to the party that designated it Confidential, or the parties may elect to
destroy Confidential documents. Where the parties agree to destroy Confidential
documents, the destroying party shall provide all parties with an affidavit
confirming the destruction.
Doc.62 ¶ 12 (capitalization altered). Ms. Giuffre and her lawyers have not returned any
Confidential Materials to us. Nor have they provided us with an affidavit confirming the
destruction of the materials.
On July 6, 2017, we proposed a procedure for compliance with Paragraph 12 of the
Protective Order. Under that procedure the parties would destroy all Confidential Materials in
their possession, custody and control and would cause any non-party to whom they provided
Confidential Materials to destroy the materials. We proposed compliance by July 31, 2017. See
EXHIBIT A. Ms. Giuffre’s counsel rejected this proposal. Mr. Cassell said Paragraph 12’s
provisions were not in effect because the case had not concluded:
2

Just as Mr. Dershowitz correctly points out in his papers that the Confidential Materials
establish the falsity of Ms. Giuffre’s allegations against him, the materials contain compelling
evidence establishing that the allegations against Ms. Maxwell are false and that Ms. Giuffre sold
her false narrative to the press. Nonetheless we recognize that it is impossible to put back into the
proverbial bag Ms. Giuffre’s salacious and defamatory statements. Even if all the Confidential
Materials were disclosed contrary to the privacy rights of dozens of individuals, they “will be
selectively deployed” “not in this court but in the court of public opinion,” Sealed Op. (Nov. 3,
2016), at 22, by the media and others for their own purposes, none of which will be the search
for the truth. Accordingly we continue to believe the right of privacy of Ms. Maxwell and other
innocent individuals should carry the day.
7
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[T]wo appeals involving this case (and to which Ms. Giuffre has been named as a
party) are currently pending in the Second Circuit. These two appeals [by Messrs.
Dershowitz and Cernovich] involve some of the confidential documents that you
are, apparently, proposing may need to be destroyed now.
Until those appeals have been resolved, it would be premature to begin
implementing paragraph 12’s provision.
EXHIBIT B.
On September 6, 2018, we renewed our request that Ms. Giuffre and her counsel comply
with Paragraph 12 “in light of Judge Sweet’s Opinions of November 14, 2017 [denying
Mr. Epstein and Ms. Groff’s motion to unseal] and August 27, 2018 [denying the Miami
Herald’s motion to unseal]. EXHIBIT C. Ms. Giuffre’s counsel again rejected our request.
Mr. Cassell repeated that this case had not concluded. In addition to the two pending appeals
involving Messrs. Dershowitz and Cernovich, he said, the Miami Herald’s appeal of the denial of
its motion to unseal also was pending. “Until the three pending appeals have been resolved,” he
concluded, “it continues to be the case that it would be premature to begin implementing
paragraph 12’s provisions.” EXHIBIT D. Mr. Cassell did not address this Court’s conclusion in its
November 14, 2017, opinion that this case terminated on May 25, 2017, and as of that date the
parties were required to comply with Paragraph 12.
On November 21, 2018, we conferred once more with Ms. Giuffre’s counsel. They said
their position remained unchanged.
Ms. Giuffre’s and her counsel’s position violates the Protective Order. Their position that
this case has not concluded flies in the face of this Court’s conclusion and direction to the parties
more than a year ago to comply with Paragraph 12. In its sealed Opinion issued November 14,
2017, the Court ruled that this lawsuit concluded for purposes of Paragraph 12 on May 25, 2017,

8
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and that the parties were required to return or destroy the Confidential Materials pursuant to
Paragraph 12:


Sealed Op. (Nov. 14, 2017), at 2 (emphasis supplied).


Id. at
7.


Id. at 7-8 (footnote omitted; emphasis supplied).
These conclusions and the Court’s direction to the parties to comply with Paragraph 12
underscore the willful violation of Paragraph 12 of the Protective Order and the directive in
Court’s November 14, 2017, opinion to comply with Paragraph 12.
Ms. Giuffre’s counsel’s argument that the case has not been terminated because of the
pendency of the appeals by the non-parties is meritless. When the Court issued its directive on
November 14, 2017, to comply with Paragraph 12, it was well aware of the two pending appeals.
There is no dispute this action has been terminated: the case was dismissed with prejudice by the
parties’ stipulation approved by the Court on May 25, 2017. Id. at 3; Doc.917. The Court’s
interpretation of its own Protective Order is conclusive. It explicitly held that the Protective
Order “did not extend beyond the completion of discovery or beyond the termination of this
action,” and it declared on November 14, 2017, that this case is well beyond both. Sealed Op., at
3 (Nov. 14, 2017).

9
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The three pending appeals are irrelevant to the parties’ compliance with Paragraph 12.
None of the non-parties who brought the appeals requested Confidential Materials in the parties’
possession, custody and control. To the contrary, each requested the unsealing of discrete court
filings or, in the case of the Miami Herald, the unsealing of all sealed court filings. None of these
requests concern the parties, who are not in the possession, custody or control of the court
filings. Indeed none of the non-parties requested any order requiring the parties to maintain or
produce Confidential Materials to them. Axiomatically whatever the result of the appeals,
nothing but unwarranted intransigence explains Ms. Giuffre and her counsel’s refusal to comply
with the Protective Order or the Court’s November 14, 2017, directive.
The Court’s inherent power to vindicate its orders is broad. “When the district court
invokes its inherent power to sanction misconduct by an attorney that involves that attorney’s
violation of a court order or other misconduct that is not undertaken for the client’s benefit, the
district court need not find bad faith before imposing a sanction under its inherent power.”
United States v. Seltzer, 227 F.3d 36, 42 (2d Cir. 2000). We have such a situation here.
Ms. Giuffre’s attorneys’ refusal to comply with Paragraph 12 and this Court’s November 14,
2017, directive was not undertaken for Ms. Giuffre’s benefit. Ms. Giuffre has settled her lawsuit.
Meanwhile Ms. Giuffre’s lawyers are prosecuting Doe 43 and seeking to take advantage of the
Confidential Materials in that lawsuit.3

3

To the extent Ms. Giuffre is complicit in her attorneys’ violation of the Court’s orders
and directives, both she and her counsel are subject to sanction. See, e.g., Seltzer, 227 F.3d at 4041; N.Y. State Nat’l Org. for Women v. Terry, 886 F.2d 1339, 1352 (2d Cir. 1989).
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CONCLUSION
The Court should issue an Order to Show Cause requiring Ms. Giuffre and her counsel to
state why this Court should not impose sanctions upon Ms. Giuffre or her counsel or both for
violation of this Court’s Protective Order and November 14, 2017, directive.
Dated: December 4, 2018
Respectfully submitted,
s/ Laura A. Menninger, Ty Gee
Laura A. Menninger (LM-1374)
Jeffrey S. Pagliuca (pro hac vice)
Ty Gee (pro hac vice)
HADDON, MORGAN AND FOREMAN, P.C.
150 East 10th Avenue
Denver, CO 80203
Phone: 303.831.7364
Fax:
303.832.2628
lmenninger@hmflaw.com
Attorneys for Ghislaine Maxwell
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CERTIFICATE OF SERVICE
I certify that on December 4, 2018, I electronically served this Motion for an Order to
Show Cause re Protective Order via ECF on the following:
Sigrid S. McCawley
Meredith Schultz
Boies, Schiller & Flexner, LLP
401 East Las Olas Boulevard, Suite 1200
Ft. Lauderdale, FL 33301
smccawley@bsfllp.com
mschultz@bsfllp.com
Bradley J. Edwards
Farmer, Jaffe, Weissing, Edwards, Fistos &
Lehrman, P.L.
425 North Andrews Avenue, Suite 2
Ft. Lauderdale, FL 33301
brad@pathtojustice.com

Paul G. Cassell
383 S. University Street
Salt Lake City, UT 84112
cassellp@law.utah.edu

J. Stanley Pottinger
49 Twin Lakes Road
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stanpottinger@aol.com
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VIRGINIA L. GIUFFRE,
15 Civ. 7433
Plaintiff,
ORDER
- against GHISLAINE MAXWELL,
Defendant.

----------------------------------------x
Sweet, D.J.

Defendant's motion for an order to show cause, Dkt. No.
957, shall be heard at 12:00PM on Wednesday, January 9, 2019 in
Courtroom 18C, United States Courthouse, 500 Pearl Street. All
papers shall be served in accordance with Local Civil Rule 6.1.

It is so ordered.

New York, NY
December ~ , 2018
U.S.D.J.
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Sigrid S. McCawley, Esq.
Telephone: (954) 356-0011
Email: smccawley@bsfllp.com

December 10, 2018
VIA CM/ECF
Honorable Judge Robert W. Sweet
District Court Judge
United States District Court
500 Pearl Street
New York, NY 10007

Re:

Giuffre v. Maxwell,
Case No.: 15-cv-07433-RWS

Dear Judge Sweet,
We are in receipt of Intervenor Dershowitz’s letter (DE 956) filed on December 3, 2018.
Intervenor Dershowitz has made serious allegations against Plaintiff and her counsel regarding an
alleged leak of sealed materials. Because Intervenor Dershowitz has failed to provide any details
whatsoever concerning his allegations (which appear to have been made as part of his press
strategy in responding to public criticism over his work for Jeffrey Epstein), it is difficult for
Plaintiff to respond with specificity. Plaintiff and her counsel are committed to fulfilling their
obligations under the Court’s protective order, and we take Intervenor Dershowitz’s allegations
seriously. We request that the Court allow us to take Intervenor Dershowitz’s deposition to
ascertain with as much detail as possible what he is alleging, and what basis, if any, he has for
what he has alleged.

Respectfully Submitted,

Sigrid S. McCawley
Sigrid S. McCawley
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

--------------------------------------------------X

Plaintiff,
v.
GHISLAINE MAXWELL,
Defendant.

.............................................
..

VIRGINIA L. GIUFFRE,

15-cv-07433-RWS

--------------------------------------------------X

Ms. Maxwell’s Reply in Support of Her Motion for an Order to Show Cause
re Protective Order

Laura A. Menninger
Jeffrey S. Pagliuca
Ty Gee
HADDON, MORGAN AND FOREMAN, P.C.
150 East 10th Avenue
Denver, CO 80203
303.831.7364
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Defendant Ghislaine Maxwell, through her counsel, submits this Reply in support of her
motion for an Order to Show Cause requiring plaintiff Virginia Giuffre and her lawyers to state
why this Court should not impose sanctions for their failure to comply with the Court’s
Protective Order.
INTRODUCTION
The Protective Order requires the destruction or return of all “Confidential”-designated
materials. This action was terminated more than eighteen months ago when the parties reached a
settlement and stipulated to dismissal, and the Court dismissed the case. In November 2017 the
Court explicitly ruled, “[A]ll documents, materials, and information subject to the Protective
Order must be returned to the party who designated its confidentiality as of the date this action
was dismissed.” Sealed Op., at 3 (Nov. 14, 2017) (emphasis supplied).
To justify their refusal to comply with the Court’s direction, Ms. Giuffre and her counsel
argue the materials subject to the Protective Order are “implicat[ed]” in three pending appeals
and so they are “torn between two courts.” Resp. 1. This is a false and manufactured drama.
As we pointed out in the show-cause motion, none of the movants who appealed this
Court’s denials of their unseal motions had requested any documents from Ms. Giuffre or
Ms. Maxwell. The movants requested unsealing only of judicial documents. Nothing but
Ms. Giuffre and her lawyers’ intransigence and motivation to use the Confidential documents in
their possession for improper purposes prevents them from complying with the Protective Order
and this Court’s November 2017 direction.

1
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ARGUMENT
I. The Court has jurisdiction to enforce its Protective Order as to materials held by
the parties, none of which is at issue in the appeals.
Ms. Giuffre and her attorneys argue this Court lacks jurisdiction because three appeals
are pending challenging this Court’s denial of unseal motions. They cite Griggs v. Provident
Consumer Discount Company, 459 U.S. 56, 56 (1982), for the proposition that a district court
loses jurisdiction “over those aspects of the case involved in [an] appeal.” To bring this case
within Griggs, Ms. Giuffre and her attorneys make this extraordinary statement: “[A]ll” three
appeals concern the Protective Order and its protection of “certain confidential materials, all of
which are at issue” in Ms. Maxwell’s Motion for an Order to Show Cause. Resp. 3 (emphasis
supplied). It is extraordinary because it is a false statement made to a federal court.
None of the three unseal motions concerns the materials at issue in Ms. Maxwell’s showcause motion. That motion seeks relief for Ms. Giuffre’s lawyers’ “refus[al] to return or destroy
Confidential Materials,” Doc.957, at 1, in their possession, custody and control. See generally id.
at 7-9.
1. Mr. Dershowitz moved to unseal portions of a brief filed in connection with a motion
to quash, discrete emails filed with the motion, and the manuscript of Ms. Giuffre’s memoir filed
with another motion. Doc.364, at 1-2. He appealed the denial of his unseal motion. Doc.504.
Ms. Giuffre’s attorneys knew then and now that Mr. Dershowitz requested unsealing only of
documents filed with the Court, not documents in the parties’ possession and custody. In
Ms. Giuffre’s attorneys’ Second Circuit answer brief, filed December 13, 2017, they said
Mr. Dershowitz sought “an order unsealing certain documents previously filed with the district.”
EXHIBIT E, at 21 (attached).

2
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2. Mr. Cernovich moved to unseal Ms. Maxwell’s summary judgment brief and any
papers filed in connection with the summary judgment motion. Doc.551, at 2. Mr. Dershowitz
joined. Doc.610. After the Court denied the motion, both appealed. Docs.915 & 920. In
Ms. Giuffre’s attorneys’ Second Circuit answer brief, they said Mr. Cernovich’s unseal motion
“sought essentially the same relief Dershowitz requested.” EXHIBIT E, at 23.
3. The Miami Herald moved to unseal all sealed and redacted documents filed with the
Court. Doc.936, at 1. The Herald appealed the denial of its unseal motion. Doc.955.
It is a violation of Federal Rule of Civil Procedure 11(b) to “‘mak[e] false, misleading,
improper, or frivolous representations to the court.’” Monroe v. Geo Grp., Inc., 2018 WL
582473, at *3 (S.D.N.Y. Jan. 29, 2018) (quoting Williamson v. Recovery Ltd. Partnership, 542
F.3d 43, 51 (2d Cir. 2008)). The Court sua sponte may impose Rule 11 sanctions or sanctions
pursuant to courts’ inherent power when it finds subjective bad faith. Muhammad v. Walmart
Stores E., L.P., 732 F.3d 104, 108 (2d Cir. 2013). Subjective bad faith is established when an
attorney “[makes] a false statement with intent to mislead a court.” Monroe, 2018 WL 582473, at
*3 (brackets and internal quotations omitted).
No “aspect[],” Griggs, 459 U.S. at 56, of the appeals concerns the subject matter of
Ms. Maxwell’s Motion for an Order to Show Cause, namely, enforcement of the Protective
Order as to confidential materials in Ms. Giuffre’s attorneys’ possession, custody and control.
II. “Estoppel” does not preclude this Court’s enforcement of its Protective Order and
its November 2017 directive.
Ms. Giuffre and her attorneys argue Ms. Maxwell is “estopped from arguing the case is
concluded” because Ms. Maxwell has not returned or destroyed documents. Doc.961, at 4
(capitalization altered). This argument is meritless.

3
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Ms. Giuffre and her attorneys ignore that on July 6, 2017, and September 6, 2018, we
proposed by letter a procedure for “joint compliance” with Paragraph 12 of the Protective Order
that would result in destruction of the protected materials in the parties’ possession, custody and
control. See Doc.958-1 & -3; Doc.958, at 8. The September 6 letter noted that this Court in its
November 14, 2017, Order had directed the parties to comply with Paragraph 12. On
November 21, 2018, we conferred with Ms. Giuffre’s attorneys before filing the show-cause
motion. Ms. Giuffre’s attorneys’ response to these repeated requests for compliance with
Paragraph 12 was their “frivolous,” Williamson, 542 F.3d at 51, position. They argued that the
pending appeals relating to judicial filings in the Court’s possession justified their continued
refusal to destroy confidential documents in the parties’ possession.
Regardless Ms. Giuffre’s attorneys’ “estoppel” argument is as useless as their Griggs
argument. The first clue is their failure to cite any authority for their contention that
non-compliance with a court order can be excused by pointing the finger at the party who over
the course of eighteen months repeatedly has requested joint compliance with the order. The
second clue is that, as with any ad hominem argument, it fails to address the merits. The question
in response to a show-cause motion is not whether someone else has complied with a court order;
it is whether the non-movant has and, if not, why. Ms. Giuffre’s attorneys admit they have faile
to comply. Their reasons for non-compliance, based on false misrepresentations, do not excuse
their non-compliance but rather aggravate their misconduct.
III. There is no cover for Ms. Giuffre’s attorneys under the practice of this District.
Ms. Giuffre’s attorneys argue it is “common practice” in this District for protective orders
to require return of materials “after the completion of all appeals in the case.” Doc.961, at 6. This
is merely another rendition of the frivolous Griggs argument.
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The argument is as improper as its earlier argument: it conflates merits appeals by the
parties and collateral appeals by non-parties. Paragraph 12 of the Protective Order by its terms is
effective upon the “conclusion of th[e] case.” This Court confirmed on November 14, 2017, that
this case concluded on May 25, 2017, and ordered the parties to comply with Paragraph 12. In
any event the “practice” of courts in this District in no way limits this Court’s “inherent powers
to enforce its own orders,” Weston Cap. Advisors, Inc. v. PT Bank Mutiara, Tbk, 738 Fed. Appx.
19, 22 (2d Cir. 2018).
IV. “Prejudice” is irrelevant to compliance with a court order.
Ms. Giuffre’s attorneys argue Ms. Maxwell “has shown no harm or prejudice” in support
of her show-cause motion. Doc.961, at 7. This misses the point entirely. Enforcement of court
orders do not center on prejudice to a party but on “uphold[ing] the dignity of the court and
[vindicating] its authority,” Serio v. Black, Davis & Shue Agency, Inc., No. 05 CIV. 15 (MHD),
2006 WL 176983, at *1 (S.D.N.Y. Jan. 23, 2006) (internal quotations omitted). Regardless it is
axiomatic Ms. Maxwell suffers prejudice when materials she has designated confidential in
reliance on this Court’s authority are not disposed of in accordance with the Court’s orders and
instead are held by her opponent in violation of those orders.
Mr. Dershowitz’s recent court filing destroys Ms. Giuffre and her attorneys’ contention
that there is no urgency for the Court to enforce its own orders, and reveals additional violations
of the Court’s orders. In his December 3, 2018, submission, Mr. Dershowitz said he believes
Ms. Giuffre “and/or her representatives” have revived the story of Mr. Epstein’s criminal
investigation and “[a]t least one reporter” told Mr. Dershowitz that “she has been given materials
that are subject to the Court’s protective and sealing orders.” Letter Mot. [1] (Dec. 3, 2018).
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CONCLUSION
The Court should issue an Order to Show Cause requiring Ms. Giuffre and her counsel to
state why this Court should not impose sanctions upon Ms. Giuffre or her counsel or both for
violation of this Court’s Protective Order and November 14, 2017, directive.
December 18, 2018
Respectfully submitted,
s/ Ty Gee
Laura A. Menninger (LM-1374)
Jeffrey S. Pagliuca (pro hac vice)
Ty Gee (pro hac vice)
HADDON, MORGAN AND FOREMAN, P.C.
150 East 10th Avenue
Denver, CO 80203
Phone: 303.831.7364
Fax:
303.832.2628
lmenninger@hmflaw.com
Attorneys for Ghislaine Maxwell

CERTIFICATE OF SERVICE
I certify that on December 18, 2018, I electronically served this Ms. Maxwell’s Reply in
Support of Her Motion for an Order to Show Cause re Protective Order via ECF on the
following:
Sigrid S. McCawley
Meredith Schultz
Boies, Schiller & Flexner, LLP
401 East Las Olas Boulevard, Suite 1200
Ft. Lauderdale, FL 33301
smccawley@bsfllp.com
mschultz@bsfllp.com

Paul G. Cassell
383 S. University Street
Salt Lake City, UT 84112
cassellp@law.utah.edu

J. Stanley Pottinger
49 Twin Lakes Road
South Salem, NY 10590
stanpottinger@aol.com

Bradley J. Edwards
Farmer, Jaffe, Weissing, Edwards, Fistos &
Lehrman, P.L.
425 North Andrews Avenue, Suite 2
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Sweet, D. J.
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Previously scheduled for January 9 , 2019 , Defendant's
motion for an order to show cause , Dkt. No . 957, shall be heard
at 12:00PM on Wednesday , February 6 , 2019 in Courtroom 18C ,
United States Courthouse, 500 Pearl Street .

It

is so ordered .

New York, NY
January 1(5 , 2019

ROB~

U. S .D. J .
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
------------------------------x

3

VIRGINIA L. GIUFFRE,

1

4

Plaintiff,

5
6

v.

15 Civ. 7433 (RWS)

GHISLAINE MAXWELL,

7
8

New York, N.Y.

Defendant.
------------------------------x

9

February 6, 2019
12:15 p.m.

10
Before:
11
HON. ROBERT W. SWEET,
12
District Judge
13
14
APPEARANCES
15
16
17
18
19

BOIES, SCHILLER & FLEXNER, LLP
Attorneys for Plaintiff
BY: SIGRID S. McCAWLEY
HADDON, MORGAN & FOREMAN, P.C.
Attorneys for Defendant Maxwell
BY: JEFFREY S. PAGLIUCA
LAURA A. MENNINGER

20
21

EMERY CELLI BRINCKERHOFF & ABADY, LLP
Attorneys for Intervenor Dershowitz
BY: ANDREW G. CELLI

22
23
24
25
SOUTHERN DISTRICT REPORTERS, P.C.
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1

(Case called)

2

THE COURT:

3

MR. PAGLIUCA:

4

THE COURT:

5

How nice to see you all again.
Good afternoon, your Honor.

I have the sense that somehow this

litigation will never die.

6

Yes.

7

MR. PAGLIUCA:

However, we will see.

I will hear from the movant.
Good afternoon, your Honor.

Jeff

8

Pagliuca and Laura Menninger appearing on behalf of Defendant

9

Maxwell.

This is our request for the Court's help in

10

implementing paragraph 12 of the protective order entered by

11

this Court March 17, 2016.

12

This case settled, as the Court may remember, in May

13

of 2017, much to everyone's happiness, including the Court's,

14

and was dismissed shortly thereafter.

15

have asked for agreed upon protocol with the plaintiff's

16

counsel to finish up destroying or exchanging-back confidential

17

documents.

18

dismissed in July of 2017.

19

plaintiff's counsel.

20

was also rejected.

Two times since May we

The first request was shortly after the case was
That request was rejected by

We asked again about a year later, that

21

The plaintiffs offer three reasons why they don't

22

believe they should have to comply with the Court's order.

23

first is according to plaintiffs the case is not concluded.

24

This Court has held the case concluded, the case has been

25

dismissed with prejudice, and really the only thing left to do
SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300
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1
2

is to implement paragraph 12 of the protective order.
The plaintiffs also argue the Court doesn't have

3

jurisdiction to hear this matter.

4

an order of the Court that the Court retains jurisdiction over

5

to implement and there is no merit to that argument.

6

Clearly, it does.

This is

The third argument, as I understand it from the

7

plaintiff, is that there is really no prejudice and we can sort

8

of let this linger in limbo.

9

Honor, in that the longer this case goes on, in my view, the

I think that is a fallacy, your

10

more likely it is that we are going to have some disclosure of

11

protected information in violation of this Court's order.

12

don't have control over anyone that the plaintiff has

13

disseminated this information to pursuant to the protection

14

order, and the longer this goes on the more likely it is that

15

either inadvertently or overtly this information will get

16

disclosed.

17

I

It is time to end this litigation with finality and

18

this is the last thing left to do.

19

enter an order directing that all counsel in this case comply

20

with the Court's orders entered almost three years ago and that

21

we begin the protest of either exchanging or destroying these

22

confidential materials.

23

simply be destroyed and documented by affidavit which seems to

24

me to be the most expeditious way to deal with it.

25

We would ask that the Court

We have proposed that the information

I guess finally, your Honor, the claim I think is that
SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300

4
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1

because there are three appeals related to documents that were

2

filed with the Court that somehow they need to hold on to these

3

documents and I guess I haven't heard any reason why documents

4

in the possession of the parties and witnesses have anything to

5

do with the discrete issues that are currently on appeal in the

6

Second Circuit, and so I think at this point Court should

7

simply direct that everyone follow Court's order.

8

Thank you.

9

MS. McCAWLEY:

10
11

Good afternoon, your Honor.

Sigrid

McCawley on behalf of Virginia Giuffre.
Your Honor, Ms. Giuffre's position is simple and is

12

supported by law.

13

case, while it stands, should not be altered to enforce

14

destruction of evidence when there are three appeals pending

15

with respect to the documents at issue in this case.

16

Honor knows there are three appeals; Mr. Cernovich has one,

17

Mr. Dershowitz; and then the Miami Herald has an appeal.

18

all relate to the underlying documents in this case that were

19

marked at issue under the protective order.

20

position.

21

It is that the protective order in this

As your

They

So, that is our

There are cases that we have cited to you in the

22

Southern District of New York, for example, the Standard

23

Charter case which is a 2008 case, Westlaw 199537.

24

had the exact issue.

25

the protective order and saying that the documents needed to be

That case

One of the parties was moving to enforce

SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300
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1

destroyed and there were appeals pending and the Court said

2

simply that in the Southern District of New York, when there

3

are appeals pending and there is a protective order, it is

4

prudent to wait until the appeal has completed before requiring

5

the destruction of evidence in the case.

6

So, that is all that we are asking, your Honor.

We,

7

as you know, Ms. Giuffre produced thousands and thousands of

8

pages of documents in this case and also had non-parties

9

produce documents as well that were marked confidential.

10

Ms. Maxwell comes to the Court, while she has not herself

11

returned or destroyed any of Ms. Giuffre's documents,

12

requesting a motion and sanctions against us for not doing the

13

same.

14

would follow the order.

15

until the appeals were resolved because once something is

16

destroyed you cannot recreate it.

17

We simply had meet and confers with them saying that we
We thought it was prudent to wait

So, that was our position, your Honor, that's still

18

our position, we believe it is the prudent course for this

19

Court.

20

With respect to jurisdiction, we cited to you the

21

Shapiro case which is one of your prior cases that simply says

22

that when there is an appeal pending and the underlying issue

23

comes again before the Court, the Court does not have

24

jurisdiction to hear that appeal.

25

case, we believe that it is prudent in this circumstance to

Whether or not that is the

SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300

6
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1

wait until the Court of Appeals in the Second Circuit has ruled

2

on whether or not those documents, whether or not there is

3

going to be a change to the status of those documents, whether

4

or not they're unsealed or kept confidential, etc.

5

Your Honor, I note that Mr. Dershowitz's counsel is

6

here as well.

7

you want me to.

8

that, if your Honor wants me to.

9
10
11
12

I am happy to address the letter submitted if
That was not noticed for today but I can do

Thank you, your Honor.
MR. CELLI:

Good afternoon, your Honor.

I am Andrew

Celli, I represent Alan Dershowitz.
We are here today to continue the position that

13

Mr. Dershowitz has always had in this case which is the

14

position in favor of transparency and openness.

15

intervenors in the case, we are appellants in the case and, you

16

know, life makes strange bedfellows, we actually are in

17

agreement with Ms. Giuffre's counsel that the case is ongoing

18

and we don't believe there ought to be destruction order at

19

this point.

20

We are

I want to be available for the Court for questions

21

about our appeal.

I think the Court is aware we initially are

22

seeking unsealing of three unique categories of records.

23

subsequently filed a second appeal that relates to the entire

24

summary judgment record which that lines up with

25

Mr. Cernovich's application and appeal, and then of course the
SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300
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1

Miami Herald has an application to unseal the entire record of

2

materials that have been filed with the Court.

3

Just so the Court knows, at last, the Circuit has set

4

this down for argument; it will be argued on March 6th, your

5

Honor.

6

Thank you.

7

MR. PAGLIUCA:

8

Your Honor, would I like to just

respond briefly with regard to the appellate issue.

9

THE COURT:

Sure.

10

MR. PAGLIUCA:

11

documents filed with the Court.

12

with documents maintained by the parties.

13

THE COURT:

The three appeals deal solely with
The three appeals do not deal

I'm not sure that -- one might have

14

thought that every piece of paper in this case would be

15

indelibly etched in my mind but since there were thousands of

16

pieces of paper that's not true and I don't know now and I, in

17

a sense, do not want to be forced to look but perhaps I will

18

have to.

19

My best recollection is that the summary judgment

20

briefing included reference to papers other than just the

21

summary judgment papers but also depositions, etc., etc., that

22

supported the two parties, the different positions that the

23

parties had.

24

MR. PAGLIUCA:

25

THE COURT:

That is true, your Honor.

That's what I thought.

Yes.

SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300
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1

MR. PAGLIUCA:

All of those papers were attached or

2

submitted in connection with the summary judgment filings; they

3

weren't, oh, somebody has it in their office.

4

THE COURT:

So, it seems to me -- well, that raises

5

for me the question about the decision of the Court of Appeals

6

with respect to the validity of my sealing order.

7

MR. PAGLIUCA:

8

THE COURT:

9

MR. PAGLIUCA:

I think what is --

I mean the extent of it.
Yes.

I understand, your Honor.

But

10

assume for a moment that the Court of Appeals disagree with

11

your Honor and I think it would -- the only appeal that would

12

really have impact would be the Miami Herald appeal which deals

13

with a larger volume of documents than the other appeals.

14

THE COURT:

Well, except to the extent that for the

15

reasons we just mentioned, the Dershowitz appeal and the other

16

one on the summary judgment may also deal with the larger group

17

of documents.

18

MR. PAGLIUCA:

True.

All of those documents, however,

19

were submitted to the Court as part of any of some argument or

20

pleading and so what we are asking you to do, your Honor, is to

21

direct the parties, pursuant to paragraph 12, to destroy the

22

documents that we have in our possession.

23

not be difficult, frankly, to carve out whatever is at issue

24

and is maintained by the Court because we know what we

25

submitted to the Court.

Certainly it would

The parties know that.

SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300
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1

large volume of other material that has not been submitted to

2

the Court in any fashion and is not a part of any appeal in

3

this case and so we understand that --

4

THE COURT:

5

MR. PAGLIUCA:

6
7
8
9

But would be covered by -Paragraph 12 of the protective order,

correct.
THE COURT:

Yes, but also be part of the scope of the

Miami Herald decision in the Court of Appeals.
MR. PAGLIUCA:

I don't believe so, your Honor, because

10

I believe that appeal as well as the Cernovich appeal simply

11

relate to an issue of whether or not the Court files would be

12

maintained, sealed, not the parties' files which are two

13

different things.

14

submitted to the Court, not as what is maintained by the

15

parties and that's a significant distinction, your Honor.

16
17

So, those appeals deal with what was

THE COURT:

I hear you.

Thank you, all.

Anything further?

19

MS. McCAWLEY:

20

MR. CELLI:

No, your Honor.

21

THE COURT:

Thank you very much.

23

I will

reserve decision.

18

22

9

No, that's fine, your Honor.

I will reserve

decision.
o0o

24
25
SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300
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- - - - - - - - ......... -.+..__ ..... ......... " .....
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Attorneys for Defendant
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Denver, CO 80203
By:
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Sweet, D . J .

Defendant Ghislaine Maxwell ("Maxwell " or the
"Defendant " ) has moved for an Order to Show Cause requiring
plaintiff Virginia Giuffre ("Giuffre" or the " Pl a i ntiff " ) to
state why this Court should not impose sanctions for their
failure to comp l y with this Court ' s Protective Order , ECF No .
64 , and Sealed Opinion dated November 14 , 2017 .

I.

Prior Proceedings

&

Factual Background

Giuffre commenced this action on September 21 , 2015 .

On March 17 , 2016 , t he Court entered a Protective
Order providing confidentiality for documents , materials and/or
information so designated by the parties (the " Confidential
Materials " ) . See Order , ECF No . 62 . Under t h e Protec t ive Order ,
the parties are (a) proh i bited from disclosing such materials to
non - parties except on certain conditions , and (b) required at
the conclusion of the case to return or destroy each document
and all copies of these Confidentia l Ma t erials. Id .

~~

5 - 7 , 12.

The Protective Order also provided that any such materials
submitted to the Court " shall be accompanied by a Mo t ion to Seal

1

pursuant to Section 6 . 2 of the Electronic Case Filing Rules &
Instructions for the Southern District of New York ." Id. 1 10.

Throughout this action, four separate motions were
filed seeking access to certain Confidential Materials submitted
to the Court in various filings.

In August 2016, Intervenor Alan Dershowitz
("Dershowitz")

requested unsealing of portions of a brief filed

in connection with a motion to quash, discrete emails filed with
the motion, and the manuscript of Giuffre 's memoir filed with
another motion. See ECF No. 364 . In January 2017 , Intervenor
Michael Cernovich ("Cernovich " ) requested unsealing of Maxwell's
summary judgment brief, her attorney's declaration in support of
the summary judgment motion, and any documents filed in
connection with the summary judgment motion. See ECF No. 551.
Dershowitz joined the motion. See ECF No.

610 . In October 2017 ,

Intervenors Jeffrey Epstein ("Epstein") and Lesley Groff
("Groff")

requested unsealing of numerous documents concerning

the alleged relationship between Epstein and Jane Doe 43--a
witness who was deposed in this action and who brought an action
against Epstein and Groff , Doe 43 v. Epstein et al., No 17 Civ .
616 (S.D.N.Y). See ECF No.

924. Finally, in April 2018 ,

Intervenors Julie Brown and the Miami Herald Media Company
2

(collectively, the "Miami Herald") moved to unseal all sealed
and redacted documents filed with the Court. See ECF No.

936.

Dershowitz and Cernovich joined the motion. See ECF Nos.

941

&

947.

This Court denied each motion to unseal. See Sealed
Op.

(Nov. 2, 2016); ECF No. 892; Sealed Op.

(Nov. 17, 2017); ECF

No. 953. Dershowitz, Cernovich, and the Miami Herald appealed
the denial of their respective motions. See ECF Nos. 504,

915,

920, 955. The three appeals were consolidated and remain pending
in the Second Circuit.

This action was settled and dismissed with prejudice
pursuant to a joint stipulation for dismissal on May 25, 2017.

On July 6, 2017, Maxwell's counsel proposed a
procedure for compliance with Paragraph 12 of the Protective
Order under which the parties would destroy all Confidential
Materials in their possession, custody and control and would
cause any non-party to whom they provided Confidential Materials
to destroy the materials. See Gee Deel. Ex. A, ECF No. 958-1.
Giuffre's counsel rejected this proposal, contending that
Paragraph 12's provisions were not in effect because the case
had not "concluded" in light of the Second Circuit appeals. See
3

Gee Deel. Ex. B, ECF No. 958 - 2 . On Sep tember 6 , 2018, Maxwell's
counsel renewed their request that Giuffre and her counsel
comply with Paragraph 12. See Gee Deel. Ex. C, ECF No.

958-3 .

Giuffre 's counsel again stated their view that, until the
pending appeals were resolved, it would be premature to begin
implementing the provisions of Paragraph 12. See Gee Deel. Ex.
D, ECF No . 958 -4.

As a result of the foregoing events, Maxwell filed the
instant motion for an Order to Show Cause requiring Giuffre and
her counsel to state why this Court should not impose sanctions
upon Giuffre or her counse l for their alleged violation of this
Court 's Protective Order and November 14, 2017 directive. ECF
No . 957. This motion was heard and marked fully submitted on
February 6, 2019.

II.

The Motion is Denied

By its terms, the Protective Order 's document
destruction provision is not triggered until the "conclusion of
this case ." Order i 12, ECF No. 62. The instant motion thus
requires this Court to interpret its own Order and determine the

4

time at whi c h this c ase has concluded for purposes of that
prov isi o n.

1

"Courts that have issued protective orders requiring
the return of documents have customarily ordered such return at
the c o nclusion of the case, including all appeals." Standard
Inv. Chartered, Inc. v. Nat'l Ass'n of Sec. Dealers, Inc., No.
0 7 Civ. 2014

(SWK ) , 200 8 WL 1 9 9537, at * 14

200 8 ). Indeed, the "commo n practi c e
protective orders to require the

(S.D.N.Y. Jan. 2 2,

. appears to be f o r
. return [of] sensitive

mat e rial after the c ompletion o f all appeals in the case."
United States v. Bascian o , 03 Cr. 929 (NGG), 2006 WL 22704 3 2, at
*3 (E.D.N.Y. June 30, 2 006).

As previ o usly described, the Se c ond Circuit currently
has pendi n g before it three appeals c o n c erning the documents
underlying the Protective Order. The possibl e o utc omes of these
c o nsolidated appeals include the unsealing of the entire d o cket,
which wo uld rende r aspe c ts of the instant motion moot, and a

In support of her motion , Maxwe ll points to th is Court ' s Nove mber 17 ,
2017 Op i n i on , wh i ch stated : " [A]l l documents , mater i als , and i n f ormat i on
s ubjec t to the Protective Or der must be r eturn ed to the p arty who des i gnated
i ts confide ntiality as of the date t h i s act i on was dismi ss ed ." Seal e d Op . at
2 . However , that Opinio n f ocused on Epstein and Gro f f ' s mot i on to unsea l and
did not articulate the e ffect o f the pendi ng appeal s on the document
de s truc ti on p r ovis i on .
5

remand to this Court for further proceedings , which may require
parties ' use of confidential materials subject to this motion .

In sum, this case has not yet concluded and the
Protective Order's provision requiring the return of materials

wi ll not be enforced at this time.

III. Conclusion

For the foregoing reasons, Maxwell's motion for an
Order to Show Cause is denied .

It is so ordered .

New York, NY
February

_J-j~ 19
U.S.D.J.
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V.

VIRGINIA L. GIUFFRE,
Plaintiff‐Appellee,
v.
GHISLAINE MAXWELL,
Defendant‐Appellee.*

On Appeal from the United States District Court
for the Southern District of New York

ARGUED: MARCH 6, 2019
DECIDED: JULY 2, 2019

Before: CABRANES, POOLER, and DRONEY, Circuit Judges.

Intervenors‐Appellants Alan Dershowitz, Michael Cernovich,
and the Miami Herald Company (with reporter Julie Brown) appeal
from certain orders of the United States District Court for the Southern
District of New York (Robert W. Sweet, Judge) denying their respective
motions to unseal filings in a defamation suit. We conclude that the

*

The Clerk of Court is directed to amend the captions as set out above.
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District Court failed to conduct the requisite particularized review
when ordering the sealing of the materials at issue. At the same time,
we recognize the potential damage to privacy and reputation that may
accompany public disclosure of hard‐fought, sensitive litigation. We
therefore clarify the legal tools that district courts should use in
safeguarding the integrity of their dockets. Accordingly, we VACATE
the District Court’s orders entered on November 2, 2016, May 3, 2017,
and August 27, 2018, ORDER the unsealing of the summary judgment
record as described further herein, and REMAND the cause to the
District Court for particularized review of the remaining sealed
materials.
Judge Pooler concurs in this opinion except insofar as it orders
the immediate unsealing of the summary judgment record without a
remand.

SANFORD L. BOHRER (Christine N. Walz,
Madelaine J. Harrington, New York, NY, on
the brief), Holland & Knight LLP, Miami, FL,
for Intervenors‐Appellants Julie Brown and
Miami Herald.
TY GEE (Adam Mueller, on the brief),
Haddon, Morgan and Foreman, P.C.,
Denver, CO, for Defendant‐Appellee Ghislaine
Maxwell.
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PAUL G. CASSELL (Sigrid S. McCawley, Boies
Schiller Flexner LLP, Ft. Lauderdale, FL, on
the brief), S.J Quinney College of Law,
University of Utah, Salt Lake City, UT, for
Plaintiff‐Appellee Virginia L. Giuffre.
ANDREW G. CELLI JR. (David A. Lebowitz, on
the brief), Emery, Celli, Brinckerhoff &
Abady LLP, New York, NY, for Intervenor‐
Appellant Alan M. Dershowitz.
MARC RANDAZZA (Jay Marshall Wolman,
Las Vegas, NV, on the brief), Randazza Legal
Group, PLLC, Hartford, CT, for Intervenor‐
Appellant Michael Cernovich.

JOSÉ A. CABRANES, Circuit Judge:
Intervenors‐Appellants Alan M. Dershowitz (“Dershowitz”),
Michael Cernovich (“Cernovich”), and the Miami Herald Company
(with reporter Julie Brown, jointly the “Herald”) appeal from certain
orders of the United States District Court for the Southern District of
New York (Robert W. Sweet, Judge) denying their respective motions
to unseal filings in a defamation suit. We conclude that the District
Court failed to conduct the requisite particularized review when
ordering the sealing of the materials at issue. At the same time, we

4
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recognize the potential damage to privacy and reputation that may
accompany public disclosure of hard‐fought, sensitive litigation. We
therefore clarify the legal tools that district courts should use in
safeguarding the integrity of their dockets. Accordingly, we VACATE
the District Court’s orders entered on November 2, 2016, May 3, 2017,
and August 27, 2018, ORDER the unsealing of the summary judgment
record as described further herein, and REMAND the cause to the
District Court for particularized review of the remaining sealed
materials.
I.

BACKGROUND

A. Jeffrey Epstein’s Conviction and the CVRA Suit
The origins of this case lie in a decade‐old criminal proceeding
against financier Jeffrey Epstein (“Epstein”). On June 30, 2008, Epstein
pleaded guilty to Florida state charges of soliciting, and procuring a
person under the age of eighteen for, prostitution. The charges
stemmed from sexual activity with privately hired “masseuses,” some
of whom were under eighteen, Florida’s age of consent. Pursuant to
an agreement with state and federal prosecutors, Epstein pleaded to
the state charges. He received limited jail‐time, registered as a sex
offender, and agreed to pay compensation to his victims. In return,
prosecutors declined to bring federal charges.
Shortly after Epstein entered his plea, two of his victims,
proceeding as “Jane Doe 1” and “Jane Doe 2,” filed suit against the
Government in the Southern District of Florida under the Crime
Victims’ Rights Act (“CVRA”). The victims sought to nullify the plea

5
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agreement, alleging that the Government failed to fulfill its legal
obligations to inform and consult with them in the process leading up
to Epstein’s plea deal.1
On December 30, 2014, two additional unnamed victims—one
of whom has now self‐identified as Plaintiff‐Appellee Virginia Giuffre
(“Giuffre”)—petitioned to join in the CVRA case. These petitioners
included in their filings not only descriptions of sexual abuse by
Epstein, but also new allegations of sexual abuse by several other
prominent individuals, “including numerous prominent American
politicians, powerful business executives, foreign presidents, a well‐
known Prime Minister, and other world leaders,” as well as
Dershowitz (a long‐time member of the Harvard Law School faculty
who had worked on Epstein’s legal defense) and Defendant‐Appellee
Ghislaine Maxwell (“Maxwell”).2
Dershowitz moved to intervene, seeking to “strike the
outrageous and impertinent allegations made against him and to
request a show cause order to the attorneys that have made them.”3
Exercising its authority to “strike from a pleading an insufficient

On February 21, 2019, the Florida District Court ruled that federal
prosecutors had violated the CVRA by failing to adequately notify the two victims‐
plaintiffs of the plea deal. The District Court has not yet determined the appropriate
remedy. See Doe 1 v. United States, 359 F. Supp. 3d 1201, 1204–17 (S.D. Fla. 2019).
1

Doe 1 v. United States, No. 08‐CV‐80736‐KAM, 2015 WL 11254692, at *2 (S.D.
Fla. Apr. 7, 2015) (internal quotation marks omitted).
2

3

Id. (internal quotation marks and brackets omitted).
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defense or any redundant, immaterial, impertinent, or scandalous
matter . . . on its own,”4 the Florida District Court (Kenneth A. Marra,
Judge) sua sponte struck all allegations against additional parties from
the pleadings, including those against Dershowitz, and therefore
denied Dershowitz’s motion as moot.5
The stricken allegations, however, quickly found their way into
the press, and several media outlets published articles repeating
Giuffre’s accusations. In response to the allegations, on January 3,
2015, Maxwell’s publicist issued a press statement declaring that
Giuffre’s allegations “against Ghislaine Maxwell are untrue” and that
her “claims are obvious lies.”6
B. Giuffre Sues Maxwell
On September 21, 2015, Giuffre filed the underlying action
against Maxwell in the Southern District of New York. Giuffre alleged
that Maxwell had defamed her through this and other public
statements. Extensive and hard‐fought discovery followed. Due to the
volume of sealing requests filed during discovery, on August 9, 2016,
the District Court entered a Sealing Order that effectively ceded
control of the sealing process to the parties themselves. The Sealing
Order disposed of the requirement that the parties file individual letter
briefs to request sealing and prospectively granted all of the parties’
4

Fed. R. Civ. P. 12(f).

5

Doe 1, 2015 WL 11254692, at *2–3.

6

See Giuffre v. Maxwell, 325 F. Supp. 3d 428, 434 (S.D.N.Y. 2018).
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future sealing requests. In total, 167 documents—nearly one‐fifth of
the docket—were filed under seal. These sealed documents include,
inter alia, motions to compel discovery, motions for sanctions and
adverse inferences, motions in limine, and similar material.
On January 6, 2017, Maxwell filed a motion for summary
judgment. The parties submitted their memoranda of law and
supporting exhibits contesting this motion under seal. On March 22,
2017, the District Court denied the motion in a heavily redacted 76‐
page opinion. Once again, the entire summary judgment record,
including the unredacted version of the District Court opinion
denying summary judgment, remained under seal. On May 24, 2017,
Maxwell and Giuffre executed a settlement agreement, and the case
was closed the next day.
C. Motions to Intervene and Unseal
Over the course of the litigation before Judge Sweet, three
outside parties attempted to unseal some or all of the sealed material.
On August 11, 2016, Dershowitz moved to intervene, seeking to unseal
three documents that, he argues, demonstrate that Giuffre invented
the accusations against him. On January 19, 2017, Cernovich, an
independent

blogger

and

self‐described

“popular

political

journalist,”7 moved to intervene, seeking to unseal the summary
judgment record, and Dershowitz joined his motion. On April 6, 2018,
after the case had settled, the Herald moved to intervene and unseal

7

Br. Appellant (Cernovich) 4.
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the entire docket. The District Court granted each of these motions to
intervene, but denied the related requests to unseal in orders entered
November 2, 2016, May 3, 2017, and August 27, 2018, respectively.
The Appellants timely appealed from each of the orders
denying their respective motions to unseal. Although each Appellant
seeks the release of a different set of documents, all argue that the
District Court failed to analyze the documents individually or
properly apply the presumption of public access to court documents.
We therefore ordered that the appeals be heard in tandem and held
argument on March 6, 2019.
On March 11, 2019, we issued an order to show cause why we
“should not unseal the summary judgment motion, including any
materials filed in connection with this motion, and the District Court’s
summary judgment decision.”8 The parties timely filed their
responses.
II.

DISCUSSION

There are two categories of sealed material at issue in these
appeals: (1) the summary judgment record, which includes the parties’
summary judgment briefs, their statements of undisputed facts, and
incorporated exhibits; and (2) court filings made in the course of the
discovery process and with respect to motions in limine. In this
Opinion, we explain that our law requires the unsealing of the

8

Giuffre v. Maxwell, No. 18‐2868‐cv, Docket No. 138.

9
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summary judgment materials and individualized review of the
remaining sealed materials.
While the law governing public access to these materials is
largely settled, we have not yet adequately addressed the potential
harms that often accompany such access. These harms are apparent.
Over forty years ago, the Supreme Court observed that, without
vigilance, courts’ files might “become a vehicle for improper
purposes.”9

Our legal process is already susceptible to abuse.

Unscrupulous litigants can weaponize the discovery process to
humiliate and embarrass their adversaries. Shielded by the “litigation
privilege,”10 bad actors can defame opponents in court pleadings or
depositions without fear of lawsuit and liability. Unfortunately, the
presumption of public access to court documents has the potential to
exacerbate these harms to privacy and reputation by ensuring that
damaging material irrevocably enters the public record.
We therefore take the opportunity to describe the tools available
to district courts in protecting the integrity of the judicial process, and
emphasize the courts’ responsibility to exercise these powerful tools.
We also caution the public to critically assess allegations contained in
judicial pleadings.

9

Nixon v. Warner Commcʹns, Inc., 435 U.S. 589, 598 (1978).

10

See notes 46–47 and accompanying text, post.
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A. Standard of Review
When reviewing a district court’s decision to seal a filing or
maintain such a seal, “we examine the court’s factual findings for clear
error, its legal determinations de novo, and its ultimate decision to seal
or unseal for abuse of discretion.”11
B. The Summary Judgment Materials
With respect to the first category of materials, it is well‐settled
that “documents submitted to a court for its consideration in a
summary judgment motion are—as a matter of law—judicial
documents to which a strong presumption of access attaches, under
both the common law and the First Amendment.”12 In light of this
strong First Amendment presumption, “continued sealing of the
documents may be justified only with specific, on‐the‐record findings
that sealing is necessary to preserve higher values and only if the
sealing order is narrowly tailored to achieve that aim.”13

Bernstein v. Bernstein Litowitz Berger & Grossmann LLP, 814 F.3d 132, 139
(2d Cir. 2016).
11

Lugosch v. Pyramid Co. of Onondaga, 435 F.3d 110, 121 (2d Cir. 2006). We
observe that our holding in Lugosch relies on the general principle that parties may
“be assumed to have supported their papers with admissible evidence and non‐
frivolous arguments.” Id. at 122. Insofar as a district court has, through striking a
filing, specifically found that assumption inapplicable, the categorical rule in
Lugosch may not apply. See notes 42–43 and accompanying text, post.
12

Id. at 124. Examples of such countervailing values may include,
depending on the circumstances, preserving “the right of an accused to
fundamental fairness in the jury selection process,” Press‐Enter. Co. v. Superior Court
13
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In this case, the District Court erred in several respects.14 First, it
failed to give proper weight to the presumption of access that attaches
to documents filed in connection with summary judgment motions.
The District Court reasoned that the summary judgment materials
were “entitled to a lesser presumption of access” because “summary
judgment was denied by the Court.”15 In assigning a “lesser
presumption” to such materials, the District Court relied on a single
sentence of dicta from our decision in United States v. Amodeo.16 We
have since clarified, however, that this sentence was based on a
“quotation from a partial concurrence and partial dissent in the D.C.
Circuit . . . [and] is thus not the considered decision of either this court
or the D.C. Circuit.”17 In fact, we have expressly rejected the
proposition that “different types of documents might receive different
of California, Riverside Cty., 464 U.S. 501, 510 (1984); the protection of attorney‐client
privilege, Lugosch, 435 F.3d at 125; “the danger of impairing law enforcement or
judicial efficiency,” SEC. v. TheStreet.Com, 273 F.3d 222, 232 (2d Cir. 2001); and “the
privacy interest of those who resist disclosure,” id.
Our discussion here focuses specifically on the District Court’s denial of
the Herald’s motion to unseal the entire record. Because this decision grants relief
to all Appellants, we need not discuss any separate, additional error in the District
Court’s denial of the earlier motions to unseal.
14

15

Giuffre, 325 F. Supp. 3d at 444.

71 F.3d 1044, 1049 (2d Cir. 1995) (“Amodeo II”) (“One judge [in the District
of Columbia Circuit] has pointed out, for example, that where a district court
denied the summary judgment motion, essentially postponing a final determination
of substantive legal rights, the public interest in access is not as pressing.” (internal
quotation marks omitted; emphasis in original)).
16

17

Lugosch, 435 F.3d at 121.
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weights of presumption based on the extent to which they were relied
upon in resolving [a] motion [for summary judgment].”18
Second, in contravention of our precedent, the District Court
failed to review the documents individually and produce “specific, on‐
the‐record findings that sealing is necessary to preserve higher
values.”19 Instead, the District Court made generalized statements
about the record as a whole.20 This too was legal error.
Finally, upon reviewing the summary judgment materials in
connection with this appeal, we find that there is no countervailing
privacy interest sufficient to justify their continued sealing. Remand
with respect to these documents is thus unnecessary. Accordingly, and
to avoid any further delay,21 we order that the summary judgment
documents (with minimal redactions) be unsealed upon issuance of
our mandate.22

18

Id. at 123.

19

Id. at 124.

See, e.g., Giuffre, 325 F. Supp. 3d at 445 (summarily concluding that all
“[t]he Summary Judgment Judicial Documents openly refer to and discuss these
allegations [of sexual assault and sexual trafficking] in comprehensive detail, and
that those allegations “establish[] a strong privacy interest here”).
20

Cf. Lugosch, 435 F.3d at 127 (ordering that “the mandate shall issue
forthwith” to expedite the unsealing process).
21

Upon issuance of our mandate, a minimally redacted version of the
summary judgment record will be made accessible on the Court of Appeals docket.
We have implemented minimal redactions to protect personally identifying
information such as personal phone numbers, contact lists, birth dates, and social
22

13
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C. The Remaining Sealed Materials
The law governing disclosure of the remaining sealed material
in this case is only slightly more complex. The Supreme Court has
recognized a qualified right “to inspect and copy judicial records and
documents.”23 In defining “judicial records and documents,” we have
emphasized that “the mere filing of a paper or document with the
court is insufficient to render that paper a judicial document subject to
the right of public access.”24 Instead, “the item filed must be relevant
to the performance of the judicial function and useful in the judicial
process in order for it to be designated a judicial document.”25
As our precedent makes clear, a court “perform[s] the judicial
function” not only when it rules on motions currently before it, but
also when properly exercising its inherent “supervisory powers.”26 A
security numbers. We have also redacted the names of alleged minor victims of
sexual abuse from deposition testimony and police reports, as well as deposition
responses concerning intimate matters where the questions were likely only
permitted—and the responses only compelled—because of a strong expectation of
continued confidentiality. See Fed. R. Civ. P. 5.2. While we appreciate the views
expressed in Judge Pooler’s separate opinion, the panel majority believes that the
efforts invested by three former district judges in reviewing these materials
adequately address those concerns.
23

Nixon, 435 U.S. at 597–98.

24

United States v. Amodeo, 44 F.3d 141, 145 (2d Cir. 1995) (“Amodeo I”).

25

Id.

Cf. United States v. HSBC Bank USA, N.A., 863 F.3d 125, 135 (2d Cir. 2017)
(explaining that, in considering whether the report of a monitor charged with
assessing compliance with a deferred prosecution agreement is a judicial
26

14
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document is thus “relevant to the performance of the judicial function”
if it would reasonably have the tendency to influence a district court’s
ruling on a motion or in the exercise of its supervisory powers, without
regard to which way the court ultimately rules or whether the
document ultimately in fact influences the court’s decision.27
Accordingly, if in applying these standards, a court determines that
documents filed by a party are not relevant to the performance of a
judicial function, no presumption of public access attaches.28
Once an item is deemed relevant to the exercise of judicial
power, “the weight to be given the presumption of access must be
governed by the role of the material at issue in the exercise of Article
III judicial power and the resultant value of such information to those

document, “[i]f the district court’s conception of its supervisory power in this
context were correct, the Monitor’s Report would quite obviously be relevant to the
performance of the judicial function and useful in the judicial process” (internal
quotation marks omitted)). Whether a specific judicial decision constitutes a
“performance of the judicial function” is a question of law. Accordingly, we review
such determinations de novo. Id. at 134.
Amodeo I, 44 F.3d at 145–46 (concluding that documents were relevant to
the performance of a judicial function because they would have “informed” the
district court’s decision whether to discharge or retain a Receiver); see also FTC. v.
Standard Fin. Mgmt. Corp., 830 F.2d 404, 409 (1st Cir. 1987) (citing Federal Rule of
Evidence 401’s “having any tendency” definition of relevance in determining
whether documents were “judicial documents”).
27

As we explain below, there are several (often preferable) tools beyond
sealing that district courts can use to protect their dockets from becoming a vehicle
for irrelevant—and potentially defamatory—accusations. See Section D, post.
28

15
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monitoring the federal courts.”29 Thus, while evidence introduced at
trial or in connection with summary judgment enjoys a strong
presumption of public access, documents that “play only a negligible
role in the performance of Article III duties” are accorded only a low
presumption that “amounts to little more than a prediction of public
access absent a countervailing reason.”30 Documents that are never
filed with the court, but simply “passed between the parties in
discovery, lie entirely beyond the presumption’s reach.”31
The remaining sealed materials at issue here include filings
related to, inter alia, motions to compel testimony, to quash trial
subpoenae, and to exclude certain deposition testimony. All such
motions, at least on their face, call upon the court to exercise its Article
III powers. Moreover, erroneous judicial decision‐making with respect
to such evidentiary and discovery matters can cause substantial harm.
Such materials are therefore of value “to those monitoring the federal
courts.”32 Thus, all documents submitted in connection with, and
relevant to, such judicial decision‐making are subject to at least some
presumption of public access.33

29

Amodeo II, 71 F.3d at 1049.

30

Id. at 1050.

31

Id.

32

Id. at 1049.

In previous decisions, we have identified an important exception to this
general rule: the presumption of public access does not apply to material that is
submitted to the court solely so that the court may decide whether that same
33

16
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Although a court’s authority to oversee discovery and control
the evidence introduced at trial surely constitutes an exercise of
judicial power, we note that this authority is ancillary to the court’s
core role in adjudicating a case. Accordingly, the presumption of
public access in filings submitted in connection with discovery
disputes or motions in limine is generally somewhat lower than the
presumption applied to material introduced at trial, or in connection
with dispositive motions such as motions for dismissal or summary
judgment.34 Thus, while a court must still articulate specific and
substantial reasons for sealing such material, the reasons usually need
not be as compelling as those required to seal summary judgment
filings.
Here, the precise basis for the District Court’s decision to deny
the motion to unseal these remaining materials is unclear. In the three
paragraphs devoted to the issue, the District Court emphasized the
potential for embarrassment “given the highly sensitive nature of the
underlying allegations,” and concluded that “the documents sealed in
the course of discovery were neither relied upon by [the District] Court
in the rendering of an adjudication, nor necessary to or helpful in
resolving a motion.”35 It is therefore unclear whether the District Court
held that these materials were not judicial documents (and thus are
material must be disclosed in the discovery process or shielded by a Protective
Order. See TheStreet.Com, 273 F.3d at 233.
34

Amodeo II, 71 F.3d at 1049–50.

35

Giuffre, 325 F. Supp. 3d. at 442 (internal quotation marks and brackets

omitted).
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not subject to a presumption of public access), or found that privacy
interests outweighed a limited right of public access.
On either interpretation, however, the District Court’s holding
was error. Insofar as the District Court held that these materials are not
judicial documents because it did not rely on them in adjudicating a
motion, this was legal error. As explained above, the proper inquiry is
whether the documents are relevant to the performance of the judicial
function, not whether they were relied upon.36 Indeed, decision‐
makers often find that a great deal of relevant material does not
ultimately sway their decision. And insofar as the District Court held
that privacy interests outweigh the presumption of public access in
each of the thousands of pages at issue, that decision—which appears
to have been made without particularized review—amounts to an
abuse of discretion.37
In light of the District Court’s failure to conduct an
individualized review of the sealed materials, it is necessary to do so
now. We believe the District Court is best situated to conduct this
review. The District Court can directly communicate with the parties,
and can therefore more swiftly and thoroughly consider particular
objections to unsealing specific materials. Relatedly, the District Court
can obtain the parties’ assistance in effecting any necessary redactions,
and in notifying any outside parties whose privacy interests might be
36

See text accompanying notes 12–18 and 26–28, ante.

See In re City of New York, 607 F.3d 923, 943 n.21 (2d Cir. 2010) (explaining
that “abuse of discretion” is a nonpejorative, legal “term of art”).
37
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implicated by the unsealing. Accordingly, we remand the cause to the
District Court to conduct such a particularized review and unseal all
documents for which the presumption of public access outweighs any
countervailing privacy interests.
D. Protecting the Integrity of Judicial Proceedings
While we disagree with the District Court’s disposition of the
motions to unseal, we share its concern that court files might be used
to “promote scandal arising out of unproven potentially libelous
statements.”38 We therefore describe certain methods courts can
employ to protect the judicial process from being coopted for such
purposes.
The Supreme Court has explained that “[e]very court has
supervisory power over its own records and files” to ensure they “are
not used to gratify private spite or promote public scandal” or “serve
as reservoirs of libelous statements for press consumption.”39 This
supervisory function is not only within a district court’s power, but
also among its responsibilities.
In practice, district courts may employ several methods to fulfill
this function. They may, for instance, issue protective orders
forbidding dissemination of certain material “to protect a party or
person from annoyance, embarrassment, oppression, or undue
38

Giuffre, 325 F. Supp. 3d at 447.

39

Nixon, 435 U.S. at 598 (internal quotation marks).
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burden” and require that filings containing such material be submitted
under seal.40 If parties then seek to file such materials, the court may
deny them leave to do so.41 District courts may also seek to counteract
the effect of defamatory statements by explaining on the record that
the statements appear to lack credibility. Moreover, under Federal
Rule of Civil Procedure 12(f), the district court may strike such
material from the filings on the grounds that it is “redundant,
immaterial, impertinent, or scandalous.”42 Because such rejected or
stricken material is not “relevant to the performance of the judicial
function” it would not be considered a “judicial document” and would
enjoy no presumption of public access.43 Finally, in appropriate

40

Fed. R. Civ. P. 26(c); see also TheStreet.Com, 273 F.3d at 229–30.

See, e.g., S.D.N.Y. Electronic Case Filing Rules & Instructions, February 1,
2019
Edition,
Rule
6.1,
http://nysd.uscourts.gov/ecf/ECF%20Rules%20020119%20Final.pdf.
41

Fed. R. Civ. P. 12(f). Courts may strike material from the pleadings either
“on its own” or “on motion made by a party.” Id. Although motions to strike
material solely “on the ground that the matter is impertinent and immaterial” are
disfavored, when material is also “scandalous,” no such presumption applies. Cf.
Lipsky v. Commonwealth United Corp., 551 F.2d 887, 893 (2d Cir. 1976); see also Talbot
v. Robert Matthews Distrib. Co., 961 F.2d 654, 664 (7th Cir. 1992)
(“Allegations may be stricken as scandalous if the matter bears no possible relation
to the controversy or may cause the objecting party prejudice.”); Wine Markets Intʹl,
Inc. v. Bass, 177 F.R.D. 128, 133 (E.D.N.Y. 1998) (“Motions to strike are not generally
favored, except in relation to scandalous matters.”); Alvarado‐Morales v. Digital
Equip. Corp., 843 F.2d 613, 617–18 (1st Cir. 1988) (categorizing as scandalous “matter
which impugned the character of defendants”).
42

43

Amodeo I, 44 F.3d at 145.
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circumstances, district courts may impose sanctions on attorneys and
parties under Federal Rule of Civil Procedure 11(c).44
E. A Cautionary Note
We conclude with a note of caution to the public regarding the
reliability of court filings such as those unsealed today.
Materials submitted by parties to a court should be understood
for what they are. They do not reflect the court’s own findings. Rather,
they are prepared by parties seeking to advance their own interests in
an adversarial process. Although affidavits and depositions are
offered “under penalty of perjury,” it is in fact exceedingly rare for
anyone to be prosecuted for perjury in a civil proceeding.45 Similarly,
44

In relevant part, Rule 11 provides:

By presenting to the court a pleading, written motion, or other paper . . . an
attorney or unrepresented party certifies that . . . it is not being presented
for any improper purpose, such as to harass, cause unnecessary delay, or
needlessly increase the cost of litigation . . . . [T]he court may impose an
appropriate sanction on any attorney, law firm, or party that violated the
rule or is responsible for the violation . . . . The sanction may include
nonmonetary directives; an order to pay a penalty into court; or, if imposed
on motion and warranted for effective deterrence, an order directing
payment to the movant of part or all of the reasonable attorney’s fees and
other expenses directly resulting from the violation.
Fed. R. Civ. P. 11. See also Amodeo II, 71 F.3d at 1049 (describing sanctions available
to the court).
Sonia Sotomayor & Nicole A. Gordon, Returning Majesty to the Law and
Politics: A Modern Approach, 30 Suffolk U. L. Rev. 35, 47 n.52 (1996) (ʺPerjury cases
are not often pursued . . . .”).
45
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pleadings, complaints, and briefs—while supposedly based on
underlying evidentiary material—can be misleading. Such documents
sometimes draw dubious inferences from already questionable
material or present ambiguous material as definitive.
Moreover, court filings are, in some respects, particularly
susceptible to fraud. For while the threat of defamation actions may
deter malicious falsehoods in standard publications, this threat is non‐
existent with respect to certain court filings. This is so because, under
New York law (which governs the underlying defamation claim here),
“absolute immunity from liability for defamation exists for oral or
written statements made . . . in connection with a proceeding before a
court.”46 Thus, although the act of filing a document with a court might
be thought to lend that document additional credibility, in fact,
allegations appearing in such documents might be less credible than
those published elsewhere.47

Front, Inc. v. Khalil, 24 N.Y.3d 713, 718 (2015); see also Kelly v. Albarino, 485
F.3d 664, 666 (2d Cir. 2007) (adopting the reasoning of the District Court explaining
that this privilege is “the broadest of possible privileges”); Restatement (Second) of
Torts § 587 (1977) (“A party to a private litigation or a private prosecutor or
defendant in a criminal prosecution is absolutely privileged to publish defamatory
matter concerning another in communications preliminary to a proposed judicial
proceeding, or in the institution of or during the course and as a part of, a judicial
proceeding in which he participates, if the matter has some relation to the
proceeding.”). But see note 47, post.
46

While common law courts have generally interpreted the litigation privilege
broadly, they nevertheless maintain an important (if rarely implemented)
limitation on its scope: to qualify for the privilege, a statement must be “material
and pertinent to the questions involved.” Front, 24 N.Y.3d at 718 (quoting Youmans
47
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We have long noted that the press plays a vital role in ensuring
the public right of access and in enhancing “the quality and safeguards
the integrity of the factfinding process.”48 When faithfully observing
its best traditions, the print and electronic media “contributes to public
understanding of the rule of law” and “validates [its] claim of
functioning as surrogates for the public.”49
At the same time, the media does the public a profound
disservice when it reports on parties’ allegations uncritically. We have
previously observed that courts cannot possibly “discredit every
statement or document turned up in the course of litigation,” and we
have criticized “the use by the media of the somewhat misleading term
‘court records’ in referring to such items.”50 Even ordinarily critical

v. Smith, 153 N.Y. 214, 219–20 (1897)). It follows, then, that immaterial and
impertinent statements are (at least nominally) actionable, particularly when they
are “so needlessly defamatory as to warrant the inference of express malice.” Id.
(same). It seems to us that when a district court strikes statements from the record
pursuant to Fed. R. Civ. P. 12(f) on the ground that the matter is “impertinent” and
“immaterial,” it makes the very same determination that permits a defamation
action under the common law. We think the judicial system would be well served
were our common law courts to revitalize this crucial qualification to the litigation
privilege.
Westmoreland v. Columbia Broad. Sys., Inc., 752 F.2d 16, 23 (2d Cir. 1984)
(quoting Globe Newspaper Co. v. Superior Court for Norfolk Cty., 457 U.S. 596, 606
(1982)).
48

Richmond Newspapers, Inc. v. Virginia, 448 U.S. 555, 572–73 (1980) (plurality
opinion) (internal quotation marks omitted).
49

50

Amodeo II, 71 F.3d at 1049.
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readers may take the reference to “court papers” as some sort of
marker of reliability. This would be a mistake.
We therefore urge the media to exercise restraint in covering
potentially defamatory allegations, and we caution the public to read
such accounts with discernment.
III. CONCLUSION
To summarize, we hold as follows:
(1) Materials submitted in connection with a motion for
summary judgment are subject to a strong presumption of
public access.
(2) The summary judgment record at issue will be unsealed
upon issuance of our mandate, subject to minimal
redactions.51
(3) Materials submitted in connection with, and relevant to,
discovery motions, motions in limine, and other non‐
dispositive motions are subject to a lesser—but still
substantial— presumption of public access.
(4) The District Court is directed to review the remaining sealed
materials individually and unseal those materials as
appropriate.

51

See note 22, ante.
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(5) District courts should exercise the full range of their
substantial powers to ensure their files do not become
vehicles for defamation.
For the foregoing reasons, we VACATE the orders of the
District Court entered on November 2, 2016, May 3, 2017, and August
27, 2018, ORDER the unsealing of the summary judgment record as
described herein, and REMAND the cause to the District Court for
particularized review of the remaining materials.
In undertaking this task, the District Court may be well‐served
by ordering the parties to submit to the Court unredacted, electronic
copies of the remaining sealed materials, as well as specific, proposed
redactions. The District Court may also order the parties to identify
and notify additional parties whose privacy interests would likely be
implicated by disclosure of these materials.
In the interests of judicial economy, any future appeal in this
matter shall be referred to this panel.

25

Case 18-2868, Document 217-2, 07/03/2019, 2600298, Page1 of 1

POOLER, Circuit Judge, dissenting in part:
I join the Court’s opinion in every respect but one: the decision to unseal
the summary judgment record ourselves. I agree that all or most of the material
must be unsealed. Nevertheless, in my view, the district court is better suited to
the task. As the Court’s opinion recognizes in connection with the remaining
sealed materials, the district court is better positioned to communicate with the
parties and any nonparties whose privacy interests might be affected by
unsealing. On that score, it is worth clarifying here the breadth of the Court’s
unsealing order: it unseals nearly 2000 pages of material. The task of identifying
and making specific redactions in such a substantial volume is perilous; the
consequences of even a seemingly minor error may be grave and are irrevocable.
Moreover, although I share the majority’s concern about avoiding delay, I would
alleviate that concern through other means—perhaps with an order directing the
district court to act expeditiously and by making clear what types of limited
redactions are and are not appropriate. In sum, I would unseal the district court’s
summary judgment decision only and leave the remainder of the materials for
the district court to review, redact, and unseal on remand.
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Haddon, Morgan and Foreman, P.C
Ty Gee

PH

150 East 10th Avenue
Denver, Colorado 80203
303.831.7364 FX 303.832.2628
www.hmflaw.com
tgee@hmflaw.com

July 10, 2019
The Honorable Loretta A. Preska
United States District Court
Southern District of New York
500 Pearl Street
New York, NY 10007
Re: Request to Adjourn July 9 Order re Conference
Giuffre v. Ghislaine Maxwell, No. 15 Civ. 7433 (LAP)
Dear Judge Preska:
The parties are in receipt of the Court’s July 9, 2019 Order directing them to
confer and appear for a conference tomorrow to discuss how to proceed. We
have begun conferrals with the other parties.
This firm represents the defendant Ghislaine Maxwell. As the appellee in the
consolidated appeals of Judge Sweet’s orders denying unseal motions,
Ms. Maxwell has resisted the appellants’ and plaintiff Virginia Giuffre’s efforts
to unseal and release to the public materials and information we believe
properly were sealed.
Since the mandate has not issued and jurisdiction has not been returned to the
district court, see, e.g., United States v. Rodgers, 101 F.3d 247, 251 (2d Cir. 1996)
(“A district court does not regain jurisdiction until the issuance of the mandate
by the clerk of the court of appeals.”), we are inclined to agree with
Ms. Giuffre’s counsel’s suggestion that the Court is convening only a status
conference for advisory reasons only. See United States v. Polizzi, 257 F.R.D. 33,
34, 38-39 (E.D.N.Y. 2009).
Even so, we respectfully suggest the status conference would be premature.
We are evaluating the Second Circuit’s opinion for purposes of petitioning the
Court for rehearing before the panel and/or en banc. We have substantial
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The Honorable Loretta A. Preska
July 10, 2019
Page 2
concerns about the procedures discussed in the opinion, particularly as those
procedures apply to this action. Modification or vacatur of the opinion by the
panel or en banc Court could affect significantly the parties’ views on the proper
procedure on remand.
Setting aside issues of jurisdiction and prematurity, Ms. Maxwell’s counsel
Jeffrey Pagliuca and I are unavailable to participate in-person in the conference
(Laura Menninger is out of the country), although we could participate via
telephone. Accordingly, we respectfully request that the conference be
rescheduled for a later date.1
Respective counsel for intervenors Miami Herald, Julie Brown and Alan
Dershowitz do not oppose our request to continue the conference. Sanford
Bohrer for the Herald intervenors is available August 6-8, 14-16; David
Lebowitz for Mr. Dershowitz is available August 6-8 and 16. We are available
on all these dates. We have not received available dates from the other counsel.
Counsel for Ms. Giuffre opposes our request to continue the conference. We
had not received any communication from counsel for intervenor Cernovich as
of the time we said we would need to submit this letter to the Court.
Very truly yours,

Ty Gee
C: Counsel of Record (via ECF); Kerrie Campbell (via Email)

1

Attorney Kerrie Campbell represents one of the third parties whose
identifying information appears in some of the sealed materials and who moved
to intervene in the consolidated appeals. Mr. Bohrer notified Ms. Campbell of
our conferral efforts and suggested that she participate in the conferral and the
conference. For the reasons we provided to the Second Circuit, we believe her
participation and the participation of other third parties whose privacy interests
are implicated are appropriate. Ms. Campbell expressed interest in
participating in the post-remand proceedings, and does not oppose
adjournment of the conference.

Case 1:15-cv-07433-LAP Document 971 Filed 07/10/19 Page 1 of 1

Sigrid S.McCawley, Esq.
Telephone: (954) 356-0011
Email: smccawley@bsfllp.com

July 10, 2019
VIA ECF
The Honorable Judge Loretta A. Preska
District Court Judge
United States District Court
500 Pearl Street
New York, NY 10007
Re:

Giuffre v. Maxwell,
Case no. 15-cv-07433-LAP

Dear Judge Preska:
This firms represents the plaintiff, Virginia Giuffre. We welcome a conference with the
Court tomorrow at 2:15 as scheduled. If the Court is inclined to move the conference, we request
that it be scheduled as soon as possible. We also note that on the dates proposed by Maxwell’s
counsel in its letter to the Court, we are not available on August 6-8th but can be available on
August 16, 2019.
Sincerely,

/s/ Sigrid McCawley
Sigrid S. McCawley, Esq.

SSM/
cc:

Counsel of Record

(via ECF)
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Jay Marshall Wolman
Licensed in CT, MA, NY, DC

July 10, 2019
Via CM/ECF
The Honorable Loretta A. Preska
United States District Court
Southern District of New York
500 Pearl Street
New York, NY 10007
Re:

Giuffre v. Maxwell, Case No. 15-cv-7433
Response to Letter Motion (Doc. No. 970)

Dear Judge Preska,
We represent Intervenor Michael Cernovich d/b/a Cernovich Media and oppose the lettermotion of Ms. Maxwell (Doc. No. 970) to adjourn the July 11 Conference.
Although Ms. Giuffre opposed our efforts to unseal, we are pleased to join her in exposing
these Jeffrey Epstein-related documents as quickly as possible. Thus, we object to the
motion to adjourn. Your Honor is new to the case, and we want to ensure the Court is fully
prepared to unseal the record without delay once the mandate issues.
Though Ms. Maxwell is considering filing a petition for rehearing, we believe it highly
unlikely such petition would be successful as the Second Circuit panel directly followed
governing precedent. Ms. Maxwell otherwise appears to agree that the Court is authorized
to hold the conference notwithstanding the pendency of the mandate. There should be no
further artificial delay in unsealing the documents.
Of the dates proposed, we are otherwise available August 6, 7, 14, 15, 16, and the morning
of the 8th. Thank you for your attention to this matter.
Sincerely,

Jay Marshall Wolman
Counsel for Intervenor Michael Cernovich

100 Pearl Street, 14th Floor, Hartford, Connecticut 06103
jmw@randazza.com | 702.420.2001
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Jay Marshall Wolman
Licensed in CT, MA, NY, DC

July 11, 2019
Via CM/ECF
The Honorable Loretta A. Preska
United States District Court
Southern District of New York
500 Pearl Street
New York, NY 10007
Re:

Giuffre v. Maxwell, Case No. 15-cv-7433
Request to be Excused from July 25 Conference (Doc. No. 973)

Dear Judge Preska,
I have the privilege of representing Intervenor Michael Cernovich d/b/a Cernovich Media.
On July 9, 2019, the Court issued an Order scheduling a Conference for July 11, 2019
relative to the forthcoming mandate from the U.S. Court of Appeals for the Second Circuit.
Yesterday, Your Honor allowed the letter-motion of Defendant Maxwell to adjourn the
Conference. Dkt. No. 973. In so doing, Your Honor rescheduled the Conference for July
25, 2019 at 3:00 p.m.
I am unavailable on July 25 due to travel and will likely not even have telephone access at
that time. Rather than further delay the process toward unsealing the remainder of the
record, I request to be excused from participating in the Conference.
Counsel for Plaintiff, Defendant, and Intervenors Miami Herald, Brown, and Dershowitz
do not oppose the request to be excused.
Thank you.

Sincerely,

Jay Marshall Wolman
Counsel for Intervenor Michael Cernovich
100 Pearl Street, 14th Floor, Hartford, Connecticut 06103
jmw@randazza.com | 702.420.2001
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N.Y.S.D. Case #
15-cv-7433(RWS)
UNITED STATES COURT OF APPEALS

FOR THE
SECOND CIRCUIT

MANDATE

At a Stated Term of the United States Court of Appeals for the Second Circuit, held at the
Thurgood Marshall United States Courthouse, 40 Foley Square, in the City of New York, on the
3rd day of July, two thousand and nineteen.
Before:

José A. Cabranes,
Rosemary S. Pooler,
Christopher F. Droney,
Circuit Judges.
________________________________
Alan M. Dershowitz, Michael Cernovich, DBA
Cernovich Media,
Intervenors - Appellants.

Aug 09 2019

JUDGMENT
Docket Nos. 16-3945(L), 17-1625(con),
17-1722(con)

v.
Virginia L. Giuffre,
Plaintiff - Appellee,
v.
Ghislaine Maxwell,
Defendant-Appellee.
________________________________
The appeal in the above captioned case from a judgment of the United States District
Court for the Southern District of New York were argued on the district court’s record and the
parties’ briefs. Upon consideration thereof,
IT IS HEREBY ORDERED, ADJUDGED and DECREED that the orders of the District
Court entered on November 2, 2016, May 3, 2017, and August 27, 2018 are VACATED. The
Court further ORDERS the unsealing of the summary judgment record as described in its
opinion. The case is REMANDED to the District Court for a particularized review of the
remaining materials.

For the Court:
Catherine O’Hagan Wolfe,
Clerk of Court

MANDATE ISSUED ON 08/09/2019
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United States Court of Appeals
for the Second Circuit
AUGUST TERM 2018
No. 18‐2868‐cv
JULIE BROWN, MIAMI HERALD COMPANY,
Intervenors‐Appellants,
v.
GHISLAINE MAXWELL,
Defendant‐Appellee,
v.
VIRGINIA L. GIUFFRE,
Plaintiff‐Appellee.

No. 16‐3945‐cv(L)
No. 17‐1625 (CON)
No. 17‐1722(CON)
ALAN M. DERSHOWITZ, MICHAEL CERNOVICH, DBA CERNOVICH
MEDIA,
Intervenors‐Appellants,
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V.

VIRGINIA L. GIUFFRE,
Plaintiff‐Appellee,
v.
GHISLAINE MAXWELL,
Defendant‐Appellee.*

On Appeal from the United States District Court
for the Southern District of New York

ARGUED: MARCH 6, 2019
DECIDED: JULY 3, 2019

Before: CABRANES, POOLER, and DRONEY, Circuit Judges.

Intervenors‐Appellants Alan Dershowitz, Michael Cernovich,
and the Miami Herald Company (with reporter Julie Brown) appeal
from certain orders of the United States District Court for the Southern
District of New York (Robert W. Sweet, Judge) denying their respective
motions to unseal filings in a defamation suit. We conclude that the

*

The Clerk of Court is directed to amend the captions as set out above.

2
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District Court failed to conduct the requisite particularized review
when ordering the sealing of the materials at issue. At the same time,
we recognize the potential damage to privacy and reputation that may
accompany public disclosure of hard‐fought, sensitive litigation. We
therefore clarify the legal tools that district courts should use in
safeguarding the integrity of their dockets. Accordingly, we VACATE
the District Court’s orders entered on November 2, 2016, May 3, 2017,
and August 27, 2018, ORDER the unsealing of the summary judgment
record as described further herein, and REMAND the cause to the
District Court for particularized review of the remaining sealed
materials.
Judge Pooler concurs in this opinion except insofar as it orders
the immediate unsealing of the summary judgment record without a
remand.

SANFORD L. BOHRER (Christine N. Walz,
Madelaine J. Harrington, New York, NY, on
the brief), Holland & Knight LLP, Miami, FL,
for Intervenors‐Appellants Julie Brown and
Miami Herald.
TY GEE (Adam Mueller, on the brief),
Haddon, Morgan and Foreman, P.C.,
Denver, CO, for Defendant‐Appellee Ghislaine
Maxwell.
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PAUL G. CASSELL (Sigrid S. McCawley, Boies
Schiller Flexner LLP, Ft. Lauderdale, FL, on
the brief), S.J Quinney College of Law,
University of Utah, Salt Lake City, UT, for
Plaintiff‐Appellee Virginia L. Giuffre.
ANDREW G. CELLI JR. (David A. Lebowitz, on
the brief), Emery, Celli, Brinckerhoff &
Abady LLP, New York, NY, for Intervenor‐
Appellant Alan M. Dershowitz.
MARC RANDAZZA (Jay Marshall Wolman,
Las Vegas, NV, on the brief), Randazza Legal
Group, PLLC, Hartford, CT, for Intervenor‐
Appellant Michael Cernovich.

JOSÉ A. CABRANES, Circuit Judge:
Intervenors‐Appellants Alan M. Dershowitz (“Dershowitz”),
Michael Cernovich (“Cernovich”), and the Miami Herald Company
(with reporter Julie Brown, jointly the “Herald”) appeal from certain
orders of the United States District Court for the Southern District of
New York (Robert W. Sweet, Judge) denying their respective motions
to unseal filings in a defamation suit. We conclude that the District
Court failed to conduct the requisite particularized review when
ordering the sealing of the materials at issue. At the same time, we

4
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recognize the potential damage to privacy and reputation that may
accompany public disclosure of hard‐fought, sensitive litigation. We
therefore clarify the legal tools that district courts should use in
safeguarding the integrity of their dockets. Accordingly, we VACATE
the District Court’s orders entered on November 2, 2016, May 3, 2017,
and August 27, 2018, ORDER the unsealing of the summary judgment
record as described further herein, and REMAND the cause to the
District Court for particularized review of the remaining sealed
materials.
I.

BACKGROUND

A. Jeffrey Epstein’s Conviction and the CVRA Suit
The origins of this case lie in a decade‐old criminal proceeding
against financier Jeffrey Epstein (“Epstein”). On June 30, 2008, Epstein
pleaded guilty to Florida state charges of soliciting, and procuring a
person under the age of eighteen for, prostitution. The charges
stemmed from sexual activity with privately hired “masseuses,” some
of whom were under eighteen, Florida’s age of consent. Pursuant to
an agreement with state and federal prosecutors, Epstein pleaded to
the state charges. He received limited jail‐time, registered as a sex
offender, and agreed to pay compensation to his victims. In return,
prosecutors declined to bring federal charges.
Shortly after Epstein entered his plea, two of his victims,
proceeding as “Jane Doe 1” and “Jane Doe 2,” filed suit against the
Government in the Southern District of Florida under the Crime
Victims’ Rights Act (“CVRA”). The victims sought to nullify the plea

5
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agreement, alleging that the Government failed to fulfill its legal
obligations to inform and consult with them in the process leading up
to Epstein’s plea deal.1
On December 30, 2014, two additional unnamed victims—one
of whom has now self‐identified as Plaintiff‐Appellee Virginia Giuffre
(“Giuffre”)—petitioned to join in the CVRA case. These petitioners
included in their filings not only descriptions of sexual abuse by
Epstein, but also new allegations of sexual abuse by several other
prominent individuals, “including numerous prominent American
politicians, powerful business executives, foreign presidents, a well‐
known Prime Minister, and other world leaders,” as well as
Dershowitz (a long‐time member of the Harvard Law School faculty
who had worked on Epstein’s legal defense) and Defendant‐Appellee
Ghislaine Maxwell (“Maxwell”).2
Dershowitz moved to intervene, seeking to “strike the
outrageous and impertinent allegations made against him and to
request a show cause order to the attorneys that have made them.”3
Exercising its authority to “strike from a pleading an insufficient

On February 21, 2019, the Florida District Court ruled that federal
prosecutors had violated the CVRA by failing to adequately notify the two victims‐
plaintiffs of the plea deal. The District Court has not yet determined the appropriate
remedy. See Doe 1 v. United States, 359 F. Supp. 3d 1201, 1204–17 (S.D. Fla. 2019).
1

Doe 1 v. United States, No. 08‐CV‐80736‐KAM, 2015 WL 11254692, at *2 (S.D.
Fla. Apr. 7, 2015) (internal quotation marks omitted).
2

3

Id. (internal quotation marks and brackets omitted).
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defense or any redundant, immaterial, impertinent, or scandalous
matter . . . on its own,”4 the Florida District Court (Kenneth A. Marra,
Judge) sua sponte struck all allegations against additional parties from
the pleadings, including those against Dershowitz, and therefore
denied Dershowitz’s motion as moot.5
The stricken allegations, however, quickly found their way into
the press, and several media outlets published articles repeating
Giuffre’s accusations. In response to the allegations, on January 3,
2015, Maxwell’s publicist issued a press statement declaring that
Giuffre’s allegations “against Ghislaine Maxwell are untrue” and that
her “claims are obvious lies.”6
B. Giuffre Sues Maxwell
On September 21, 2015, Giuffre filed the underlying action
against Maxwell in the Southern District of New York. Giuffre alleged
that Maxwell had defamed her through this and other public
statements. Extensive and hard‐fought discovery followed. Due to the
volume of sealing requests filed during discovery, on August 9, 2016,
the District Court entered a Sealing Order that effectively ceded
control of the sealing process to the parties themselves. The Sealing
Order disposed of the requirement that the parties file individual letter
briefs to request sealing and prospectively granted all of the parties’
4

Fed. R. Civ. P. 12(f).

5

Doe 1, 2015 WL 11254692, at *2–3.

6

See Giuffre v. Maxwell, 325 F. Supp. 3d 428, 434 (S.D.N.Y. 2018).
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future sealing requests. In total, 167 documents—nearly one‐fifth of
the docket—were filed under seal. These sealed documents include,
inter alia, motions to compel discovery, motions for sanctions and
adverse inferences, motions in limine, and similar material.
On January 6, 2017, Maxwell filed a motion for summary
judgment. The parties submitted their memoranda of law and
supporting exhibits contesting this motion under seal. On March 22,
2017, the District Court denied the motion in a heavily redacted 76‐
page opinion. Once again, the entire summary judgment record,
including the unredacted version of the District Court opinion
denying summary judgment, remained under seal. On May 24, 2017,
Maxwell and Giuffre executed a settlement agreement, and the case
was closed the next day.
C. Motions to Intervene and Unseal
Over the course of the litigation before Judge Sweet, three
outside parties attempted to unseal some or all of the sealed material.
On August 11, 2016, Dershowitz moved to intervene, seeking to unseal
three documents that, he argues, demonstrate that Giuffre invented
the accusations against him. On January 19, 2017, Cernovich, an
independent

blogger

and

self‐described

“popular

political

journalist,”7 moved to intervene, seeking to unseal the summary
judgment record, and Dershowitz joined his motion. On April 6, 2018,
after the case had settled, the Herald moved to intervene and unseal

7

Br. Appellant (Cernovich) 4.
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the entire docket. The District Court granted each of these motions to
intervene, but denied the related requests to unseal in orders entered
November 2, 2016, May 3, 2017, and August 27, 2018, respectively.
The Appellants timely appealed from each of the orders
denying their respective motions to unseal. Although each Appellant
seeks the release of a different set of documents, all argue that the
District Court failed to analyze the documents individually or
properly apply the presumption of public access to court documents.
We therefore ordered that the appeals be heard in tandem and held
argument on March 6, 2019.
On March 11, 2019, we issued an order to show cause why we
“should not unseal the summary judgment motion, including any
materials filed in connection with this motion, and the District Court’s
summary judgment decision.”8 The parties timely filed their
responses.
II.

DISCUSSION

There are two categories of sealed material at issue in these
appeals: (1) the summary judgment record, which includes the parties’
summary judgment briefs, their statements of undisputed facts, and
incorporated exhibits; and (2) court filings made in the course of the
discovery process and with respect to motions in limine. In this
Opinion, we explain that our law requires the unsealing of the

8

Giuffre v. Maxwell, No. 18‐2868‐cv, Docket No. 138.

9
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summary judgment materials and individualized review of the
remaining sealed materials.
While the law governing public access to these materials is
largely settled, we have not yet adequately addressed the potential
harms that often accompany such access. These harms are apparent.
Over forty years ago, the Supreme Court observed that, without
vigilance, courts’ files might “become a vehicle for improper
purposes.”9

Our legal process is already susceptible to abuse.

Unscrupulous litigants can weaponize the discovery process to
humiliate and embarrass their adversaries. Shielded by the “litigation
privilege,”10 bad actors can defame opponents in court pleadings or
depositions without fear of lawsuit and liability. Unfortunately, the
presumption of public access to court documents has the potential to
exacerbate these harms to privacy and reputation by ensuring that
damaging material irrevocably enters the public record.
We therefore take the opportunity to describe the tools available
to district courts in protecting the integrity of the judicial process, and
emphasize the courts’ responsibility to exercise these powerful tools.
We also caution the public to critically assess allegations contained in
judicial pleadings.

9

Nixon v. Warner Commcʹns, Inc., 435 U.S. 589, 598 (1978).

10

See notes 46–47 and accompanying text, post.
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A. Standard of Review
When reviewing a district court’s decision to seal a filing or
maintain such a seal, “we examine the court’s factual findings for clear
error, its legal determinations de novo, and its ultimate decision to seal
or unseal for abuse of discretion.”11
B. The Summary Judgment Materials
With respect to the first category of materials, it is well‐settled
that “documents submitted to a court for its consideration in a
summary judgment motion are—as a matter of law—judicial
documents to which a strong presumption of access attaches, under
both the common law and the First Amendment.”12 In light of this
strong First Amendment presumption, “continued sealing of the
documents may be justified only with specific, on‐the‐record findings
that sealing is necessary to preserve higher values and only if the
sealing order is narrowly tailored to achieve that aim.”13

Bernstein v. Bernstein Litowitz Berger & Grossmann LLP, 814 F.3d 132, 139
(2d Cir. 2016).
11

Lugosch v. Pyramid Co. of Onondaga, 435 F.3d 110, 121 (2d Cir. 2006). We
observe that our holding in Lugosch relies on the general principle that parties may
“be assumed to have supported their papers with admissible evidence and non‐
frivolous arguments.” Id. at 122. Insofar as a district court has, through striking a
filing, specifically found that assumption inapplicable, the categorical rule in
Lugosch may not apply. See notes 42–43 and accompanying text, post.
12

Id. at 124. Examples of such countervailing values may include,
depending on the circumstances, preserving “the right of an accused to
fundamental fairness in the jury selection process,” Press‐Enter. Co. v. Superior Court
13

11
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In this case, the District Court erred in several respects.14 First, it
failed to give proper weight to the presumption of access that attaches
to documents filed in connection with summary judgment motions.
The District Court reasoned that the summary judgment materials
were “entitled to a lesser presumption of access” because “summary
judgment was denied by the Court.”15 In assigning a “lesser
presumption” to such materials, the District Court relied on a single
sentence of dicta from our decision in United States v. Amodeo.16 We
have since clarified, however, that this sentence was based on a
“quotation from a partial concurrence and partial dissent in the D.C.
Circuit . . . [and] is thus not the considered decision of either this court
or the D.C. Circuit.”17 In fact, we have expressly rejected the
proposition that “different types of documents might receive different
of California, Riverside Cty., 464 U.S. 501, 510 (1984); the protection of attorney‐client
privilege, Lugosch, 435 F.3d at 125; “the danger of impairing law enforcement or
judicial efficiency,” SEC. v. TheStreet.Com, 273 F.3d 222, 232 (2d Cir. 2001); and “the
privacy interest of those who resist disclosure,” id.
Our discussion here focuses specifically on the District Court’s denial of
the Herald’s motion to unseal the entire record. Because this decision grants relief
to all Appellants, we need not discuss any separate, additional error in the District
Court’s denial of the earlier motions to unseal.
14

15

Giuffre, 325 F. Supp. 3d at 444.

71 F.3d 1044, 1049 (2d Cir. 1995) (“Amodeo II”) (“One judge [in the District
of Columbia Circuit] has pointed out, for example, that where a district court
denied the summary judgment motion, essentially postponing a final determination
of substantive legal rights, the public interest in access is not as pressing.” (internal
quotation marks omitted; emphasis in original)).
16

17

Lugosch, 435 F.3d at 121.

12
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weights of presumption based on the extent to which they were relied
upon in resolving [a] motion [for summary judgment].”18
Second, in contravention of our precedent, the District Court
failed to review the documents individually and produce “specific, on‐
the‐record findings that sealing is necessary to preserve higher
values.”19 Instead, the District Court made generalized statements
about the record as a whole.20 This too was legal error.
Finally, upon reviewing the summary judgment materials in
connection with this appeal, we find that there is no countervailing
privacy interest sufficient to justify their continued sealing. Remand
with respect to these documents is thus unnecessary. Accordingly, and
to avoid any further delay,21 we order that the summary judgment
documents (with minimal redactions) be unsealed upon issuance of
our mandate.22

18

Id. at 123.

19

Id. at 124.

See, e.g., Giuffre, 325 F. Supp. 3d at 445 (summarily concluding that all
“[t]he Summary Judgment Judicial Documents openly refer to and discuss these
allegations [of sexual assault and sexual trafficking] in comprehensive detail, and
that those allegations “establish[] a strong privacy interest here”).
20

Cf. Lugosch, 435 F.3d at 127 (ordering that “the mandate shall issue
forthwith” to expedite the unsealing process).
21

Upon issuance of our mandate, a minimally redacted version of the
summary judgment record will be made accessible on the Court of Appeals docket.
We have implemented minimal redactions to protect personally identifying
information such as personal phone numbers, contact lists, birth dates, and social
22

13
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C. The Remaining Sealed Materials
The law governing disclosure of the remaining sealed material
in this case is only slightly more complex. The Supreme Court has
recognized a qualified right “to inspect and copy judicial records and
documents.”23 In defining “judicial records and documents,” we have
emphasized that “the mere filing of a paper or document with the
court is insufficient to render that paper a judicial document subject to
the right of public access.”24 Instead, “the item filed must be relevant
to the performance of the judicial function and useful in the judicial
process in order for it to be designated a judicial document.”25
As our precedent makes clear, a court “perform[s] the judicial
function” not only when it rules on motions currently before it, but
also when properly exercising its inherent “supervisory powers.”26 A
security numbers. We have also redacted the names of alleged minor victims of
sexual abuse from deposition testimony and police reports, as well as deposition
responses concerning intimate matters where the questions were likely only
permitted—and the responses only compelled—because of a strong expectation of
continued confidentiality. See Fed. R. Civ. P. 5.2. While we appreciate the views
expressed in Judge Pooler’s separate opinion, the panel majority believes that the
efforts invested by three former district judges in reviewing these materials
adequately address those concerns.
23

Nixon, 435 U.S. at 597–98.

24

United States v. Amodeo, 44 F.3d 141, 145 (2d Cir. 1995) (“Amodeo I”).

25

Id.

Cf. United States v. HSBC Bank USA, N.A., 863 F.3d 125, 135 (2d Cir. 2017)
(explaining that, in considering whether the report of a monitor charged with
assessing compliance with a deferred prosecution agreement is a judicial
26

14

Case
Case
1:15-cv-07433-LAP
16-3945, Document
Document
315-2, 08/09/2019,
977-1 Filed
2628211,
08/09/19Page15
Page of
1525
of 25

document is thus “relevant to the performance of the judicial function”
if it would reasonably have the tendency to influence a district court’s
ruling on a motion or in the exercise of its supervisory powers, without
regard to which way the court ultimately rules or whether the
document ultimately in fact influences the court’s decision.27
Accordingly, if in applying these standards, a court determines that
documents filed by a party are not relevant to the performance of a
judicial function, no presumption of public access attaches.28
Once an item is deemed relevant to the exercise of judicial
power, “the weight to be given the presumption of access must be
governed by the role of the material at issue in the exercise of Article
III judicial power and the resultant value of such information to those

document, “[i]f the district court’s conception of its supervisory power in this
context were correct, the Monitor’s Report would quite obviously be relevant to the
performance of the judicial function and useful in the judicial process” (internal
quotation marks omitted)). Whether a specific judicial decision constitutes a
“performance of the judicial function” is a question of law. Accordingly, we review
such determinations de novo. Id. at 134.
Amodeo I, 44 F.3d at 145–46 (concluding that documents were relevant to
the performance of a judicial function because they would have “informed” the
district court’s decision whether to discharge or retain a Receiver); see also FTC. v.
Standard Fin. Mgmt. Corp., 830 F.2d 404, 409 (1st Cir. 1987) (citing Federal Rule of
Evidence 401’s “having any tendency” definition of relevance in determining
whether documents were “judicial documents”).
27

As we explain below, there are several (often preferable) tools beyond
sealing that district courts can use to protect their dockets from becoming a vehicle
for irrelevant—and potentially defamatory—accusations. See Section D, post.
28

15
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monitoring the federal courts.”29 Thus, while evidence introduced at
trial or in connection with summary judgment enjoys a strong
presumption of public access, documents that “play only a negligible
role in the performance of Article III duties” are accorded only a low
presumption that “amounts to little more than a prediction of public
access absent a countervailing reason.”30 Documents that are never
filed with the court, but simply “passed between the parties in
discovery, lie entirely beyond the presumption’s reach.”31
The remaining sealed materials at issue here include filings
related to, inter alia, motions to compel testimony, to quash trial
subpoenae, and to exclude certain deposition testimony. All such
motions, at least on their face, call upon the court to exercise its Article
III powers. Moreover, erroneous judicial decision‐making with respect
to such evidentiary and discovery matters can cause substantial harm.
Such materials are therefore of value “to those monitoring the federal
courts.”32 Thus, all documents submitted in connection with, and
relevant to, such judicial decision‐making are subject to at least some
presumption of public access.33

29

Amodeo II, 71 F.3d at 1049.

30

Id. at 1050.

31

Id.

32

Id. at 1049.

In previous decisions, we have identified an important exception to this
general rule: the presumption of public access does not apply to material that is
submitted to the court solely so that the court may decide whether that same
33
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Although a court’s authority to oversee discovery and control
the evidence introduced at trial surely constitutes an exercise of
judicial power, we note that this authority is ancillary to the court’s
core role in adjudicating a case. Accordingly, the presumption of
public access in filings submitted in connection with discovery
disputes or motions in limine is generally somewhat lower than the
presumption applied to material introduced at trial, or in connection
with dispositive motions such as motions for dismissal or summary
judgment.34 Thus, while a court must still articulate specific and
substantial reasons for sealing such material, the reasons usually need
not be as compelling as those required to seal summary judgment
filings.
Here, the precise basis for the District Court’s decision to deny
the motion to unseal these remaining materials is unclear. In the three
paragraphs devoted to the issue, the District Court emphasized the
potential for embarrassment “given the highly sensitive nature of the
underlying allegations,” and concluded that “the documents sealed in
the course of discovery were neither relied upon by [the District] Court
in the rendering of an adjudication, nor necessary to or helpful in
resolving a motion.”35 It is therefore unclear whether the District Court
held that these materials were not judicial documents (and thus are
material must be disclosed in the discovery process or shielded by a Protective
Order. See TheStreet.Com, 273 F.3d at 233.
34

Amodeo II, 71 F.3d at 1049–50.

35

Giuffre, 325 F. Supp. 3d. at 442 (internal quotation marks and brackets

omitted).
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not subject to a presumption of public access), or found that privacy
interests outweighed a limited right of public access.
On either interpretation, however, the District Court’s holding
was error. Insofar as the District Court held that these materials are not
judicial documents because it did not rely on them in adjudicating a
motion, this was legal error. As explained above, the proper inquiry is
whether the documents are relevant to the performance of the judicial
function, not whether they were relied upon.36 Indeed, decision‐
makers often find that a great deal of relevant material does not
ultimately sway their decision. And insofar as the District Court held
that privacy interests outweigh the presumption of public access in
each of the thousands of pages at issue, that decision—which appears
to have been made without particularized review—amounts to an
abuse of discretion.37
In light of the District Court’s failure to conduct an
individualized review of the sealed materials, it is necessary to do so
now. We believe the District Court is best situated to conduct this
review. The District Court can directly communicate with the parties,
and can therefore more swiftly and thoroughly consider particular
objections to unsealing specific materials. Relatedly, the District Court
can obtain the parties’ assistance in effecting any necessary redactions,
and in notifying any outside parties whose privacy interests might be
36

See text accompanying notes 12–18 and 26–28, ante.

See In re City of New York, 607 F.3d 923, 943 n.21 (2d Cir. 2010) (explaining
that “abuse of discretion” is a nonpejorative, legal “term of art”).
37
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implicated by the unsealing. Accordingly, we remand the cause to the
District Court to conduct such a particularized review and unseal all
documents for which the presumption of public access outweighs any
countervailing privacy interests.
D. Protecting the Integrity of Judicial Proceedings
While we disagree with the District Court’s disposition of the
motions to unseal, we share its concern that court files might be used
to “promote scandal arising out of unproven potentially libelous
statements.”38 We therefore describe certain methods courts can
employ to protect the judicial process from being coopted for such
purposes.
The Supreme Court has explained that “[e]very court has
supervisory power over its own records and files” to ensure they “are
not used to gratify private spite or promote public scandal” or “serve
as reservoirs of libelous statements for press consumption.”39 This
supervisory function is not only within a district court’s power, but
also among its responsibilities.
In practice, district courts may employ several methods to fulfill
this function. They may, for instance, issue protective orders
forbidding dissemination of certain material “to protect a party or
person from annoyance, embarrassment, oppression, or undue
38

Giuffre, 325 F. Supp. 3d at 447.

39

Nixon, 435 U.S. at 598 (internal quotation marks).
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burden” and require that filings containing such material be submitted
under seal.40 If parties then seek to file such materials, the court may
deny them leave to do so.41 District courts may also seek to counteract
the effect of defamatory statements by explaining on the record that
the statements appear to lack credibility. Moreover, under Federal
Rule of Civil Procedure 12(f), the district court may strike such
material from the filings on the grounds that it is “redundant,
immaterial, impertinent, or scandalous.”42 Because such rejected or
stricken material is not “relevant to the performance of the judicial
function” it would not be considered a “judicial document” and would
enjoy no presumption of public access.43 Finally, in appropriate

40

Fed. R. Civ. P. 26(c); see also TheStreet.Com, 273 F.3d at 229–30.

See, e.g., S.D.N.Y. Electronic Case Filing Rules & Instructions, February 1,
2019
Edition,
Rule
6.1,
http://nysd.uscourts.gov/ecf/ECF%20Rules%20020119%20Final.pdf.
41

Fed. R. Civ. P. 12(f). Courts may strike material from the pleadings either
“on its own” or “on motion made by a party.” Id. Although motions to strike
material solely “on the ground that the matter is impertinent and immaterial” are
disfavored, when material is also “scandalous,” no such presumption applies. Cf.
Lipsky v. Commonwealth United Corp., 551 F.2d 887, 893 (2d Cir. 1976); see also Talbot
v. Robert Matthews Distrib. Co., 961 F.2d 654, 664 (7th Cir. 1992)
(“Allegations may be stricken as scandalous if the matter bears no possible relation
to the controversy or may cause the objecting party prejudice.”); Wine Markets Intʹl,
Inc. v. Bass, 177 F.R.D. 128, 133 (E.D.N.Y. 1998) (“Motions to strike are not generally
favored, except in relation to scandalous matters.”); Alvarado‐Morales v. Digital
Equip. Corp., 843 F.2d 613, 617–18 (1st Cir. 1988) (categorizing as scandalous “matter
which impugned the character of defendants”).
42

43

Amodeo I, 44 F.3d at 145.
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circumstances, district courts may impose sanctions on attorneys and
parties under Federal Rule of Civil Procedure 11(c).44
E. A Cautionary Note
We conclude with a note of caution to the public regarding the
reliability of court filings such as those unsealed today.
Materials submitted by parties to a court should be understood
for what they are. They do not reflect the court’s own findings. Rather,
they are prepared by parties seeking to advance their own interests in
an adversarial process. Although affidavits and depositions are
offered “under penalty of perjury,” it is in fact exceedingly rare for
anyone to be prosecuted for perjury in a civil proceeding.45 Similarly,
44

In relevant part, Rule 11 provides:

By presenting to the court a pleading, written motion, or other paper . . . an
attorney or unrepresented party certifies that . . . it is not being presented
for any improper purpose, such as to harass, cause unnecessary delay, or
needlessly increase the cost of litigation . . . . [T]he court may impose an
appropriate sanction on any attorney, law firm, or party that violated the
rule or is responsible for the violation . . . . The sanction may include
nonmonetary directives; an order to pay a penalty into court; or, if imposed
on motion and warranted for effective deterrence, an order directing
payment to the movant of part or all of the reasonable attorney’s fees and
other expenses directly resulting from the violation.
Fed. R. Civ. P. 11. See also Amodeo II, 71 F.3d at 1049 (describing sanctions available
to the court).
Sonia Sotomayor & Nicole A. Gordon, Returning Majesty to the Law and
Politics: A Modern Approach, 30 Suffolk U. L. Rev. 35, 47 n.52 (1996) (ʺPerjury cases
are not often pursued . . . .”).
45
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pleadings, complaints, and briefs—while supposedly based on
underlying evidentiary material—can be misleading. Such documents
sometimes draw dubious inferences from already questionable
material or present ambiguous material as definitive.
Moreover, court filings are, in some respects, particularly
susceptible to fraud. For while the threat of defamation actions may
deter malicious falsehoods in standard publications, this threat is non‐
existent with respect to certain court filings. This is so because, under
New York law (which governs the underlying defamation claim here),
“absolute immunity from liability for defamation exists for oral or
written statements made . . . in connection with a proceeding before a
court.”46 Thus, although the act of filing a document with a court might
be thought to lend that document additional credibility, in fact,
allegations appearing in such documents might be less credible than
those published elsewhere.47

Front, Inc. v. Khalil, 24 N.Y.3d 713, 718 (2015); see also Kelly v. Albarino, 485
F.3d 664, 666 (2d Cir. 2007) (adopting the reasoning of the District Court explaining
that this privilege is “the broadest of possible privileges”); Restatement (Second) of
Torts § 587 (1977) (“A party to a private litigation or a private prosecutor or
defendant in a criminal prosecution is absolutely privileged to publish defamatory
matter concerning another in communications preliminary to a proposed judicial
proceeding, or in the institution of or during the course and as a part of, a judicial
proceeding in which he participates, if the matter has some relation to the
proceeding.”). But see note 47, post.
46

While common law courts have generally interpreted the litigation privilege
broadly, they nevertheless maintain an important (if rarely implemented)
limitation on its scope: to qualify for the privilege, a statement must be “material
and pertinent to the questions involved.” Front, 24 N.Y.3d at 718 (quoting Youmans
47

22

Case
Case
1:15-cv-07433-LAP
16-3945, Document
Document
315-2, 08/09/2019,
977-1 Filed
2628211,
08/09/19Page23
Page of
2325
of 25

We have long noted that the press plays a vital role in ensuring
the public right of access and in enhancing “the quality and safeguards
the integrity of the factfinding process.”48 When faithfully observing
its best traditions, the print and electronic media “contributes to public
understanding of the rule of law” and “validates [its] claim of
functioning as surrogates for the public.”49
At the same time, the media does the public a profound
disservice when it reports on parties’ allegations uncritically. We have
previously observed that courts cannot possibly “discredit every
statement or document turned up in the course of litigation,” and we
have criticized “the use by the media of the somewhat misleading term
‘court records’ in referring to such items.”50 Even ordinarily critical

v. Smith, 153 N.Y. 214, 219–20 (1897)). It follows, then, that immaterial and
impertinent statements are (at least nominally) actionable, particularly when they
are “so needlessly defamatory as to warrant the inference of express malice.” Id.
(same). It seems to us that when a district court strikes statements from the record
pursuant to Fed. R. Civ. P. 12(f) on the ground that the matter is “impertinent” and
“immaterial,” it makes the very same determination that permits a defamation
action under the common law. We think the judicial system would be well served
were our common law courts to revitalize this crucial qualification to the litigation
privilege.
Westmoreland v. Columbia Broad. Sys., Inc., 752 F.2d 16, 23 (2d Cir. 1984)
(quoting Globe Newspaper Co. v. Superior Court for Norfolk Cty., 457 U.S. 596, 606
(1982)).
48

Richmond Newspapers, Inc. v. Virginia, 448 U.S. 555, 572–73 (1980) (plurality
opinion) (internal quotation marks omitted).
49

50

Amodeo II, 71 F.3d at 1049.
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readers may take the reference to “court papers” as some sort of
marker of reliability. This would be a mistake.
We therefore urge the media to exercise restraint in covering
potentially defamatory allegations, and we caution the public to read
such accounts with discernment.
III. CONCLUSION
To summarize, we hold as follows:
(1) Materials submitted in connection with a motion for
summary judgment are subject to a strong presumption of
public access.
(2) The summary judgment record at issue will be unsealed
upon issuance of our mandate, subject to minimal
redactions.51
(3) Materials submitted in connection with, and relevant to,
discovery motions, motions in limine, and other non‐
dispositive motions are subject to a lesser—but still
substantial— presumption of public access.
(4) The District Court is directed to review the remaining sealed
materials individually and unseal those materials as
appropriate.

51

See note 22, ante.
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(5) District courts should exercise the full range of their
substantial powers to ensure their files do not become
vehicles for defamation.
For the foregoing reasons, we VACATE the orders of the
District Court entered on November 2, 2016, May 3, 2017, and August
27, 2018, ORDER the unsealing of the summary judgment record as
described herein, and REMAND the cause to the District Court for
particularized review of the remaining materials.
In undertaking this task, the District Court may be well‐served
by ordering the parties to submit to the Court unredacted, electronic
copies of the remaining sealed materials, as well as specific, proposed
redactions. The District Court may also order the parties to identify
and notify additional parties whose privacy interests would likely be
implicated by disclosure of these materials.
In the interests of judicial economy, any future appeal in this
matter shall be referred to this panel.
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POOLER, Circuit Judge, dissenting in part:
I join the Court’s opinion in every respect but one: the decision to unseal
the summary judgment record ourselves. I agree that all or most of the material
must be unsealed. Nevertheless, in my view, the district court is better suited to
the task. As the Court’s opinion recognizes in connection with the remaining
sealed materials, the district court is better positioned to communicate with the
parties and any nonparties whose privacy interests might be affected by
unsealing. On that score, it is worth clarifying here the breadth of the Court’s
unsealing order: it unseals nearly 2000 pages of material. The task of identifying
and making specific redactions in such a substantial volume is perilous; the
consequences of even a seemingly minor error may be grave and are irrevocable.
Moreover, although I share the majority’s concern about avoiding delay, I would
alleviate that concern through other means—perhaps with an order directing the
district court to act expeditiously and by making clear what types of limited
redactions are and are not appropriate. In sum, I would unseal the district court’s
summary judgment decision only and leave the remainder of the materials for
the district court to review, redact, and unseal on remand.
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V.

VIRGINIA L. GIUFFRE,
Plaintiff‐Appellee,
v.
GHISLAINE MAXWELL,
Defendant‐Appellee.*

On Appeal from the United States District Court
for the Southern District of New York

ARGUED: MARCH 6, 2019
DECIDED: JULY 3, 2019

Before: CABRANES, POOLER, and DRONEY, Circuit Judges.

Intervenors‐Appellants Alan Dershowitz, Michael Cernovich,
and the Miami Herald Company (with reporter Julie Brown) appeal
from certain orders of the United States District Court for the Southern
District of New York (Robert W. Sweet, Judge) denying their respective
motions to unseal filings in a defamation suit. We conclude that the

*

The Clerk of Court is directed to amend the captions as set out above.
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District Court failed to conduct the requisite particularized review
when ordering the sealing of the materials at issue. At the same time,
we recognize the potential damage to privacy and reputation that may
accompany public disclosure of hard‐fought, sensitive litigation. We
therefore clarify the legal tools that district courts should use in
safeguarding the integrity of their dockets. Accordingly, we VACATE
the District Court’s orders entered on November 2, 2016, May 3, 2017,
and August 27, 2018, ORDER the unsealing of the summary judgment
record as described further herein, and REMAND the cause to the
District Court for particularized review of the remaining sealed
materials.
Judge Pooler concurs in this opinion except insofar as it orders
the immediate unsealing of the summary judgment record without a
remand.

SANFORD L. BOHRER (Christine N. Walz,
Madelaine J. Harrington, New York, NY, on
the brief), Holland & Knight LLP, Miami, FL,
for Intervenors‐Appellants Julie Brown and
Miami Herald.
TY GEE (Adam Mueller, on the brief),
Haddon, Morgan and Foreman, P.C.,
Denver, CO, for Defendant‐Appellee Ghislaine
Maxwell.
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PAUL G. CASSELL (Sigrid S. McCawley, Boies
Schiller Flexner LLP, Ft. Lauderdale, FL, on
the brief), S.J Quinney College of Law,
University of Utah, Salt Lake City, UT, for
Plaintiff‐Appellee Virginia L. Giuffre.
ANDREW G. CELLI JR. (David A. Lebowitz, on
the brief), Emery, Celli, Brinckerhoff &
Abady LLP, New York, NY, for Intervenor‐
Appellant Alan M. Dershowitz.
MARC RANDAZZA (Jay Marshall Wolman,
Las Vegas, NV, on the brief), Randazza Legal
Group, PLLC, Hartford, CT, for Intervenor‐
Appellant Michael Cernovich.

JOSÉ A. CABRANES, Circuit Judge:
Intervenors‐Appellants Alan M. Dershowitz (“Dershowitz”),
Michael Cernovich (“Cernovich”), and the Miami Herald Company
(with reporter Julie Brown, jointly the “Herald”) appeal from certain
orders of the United States District Court for the Southern District of
New York (Robert W. Sweet, Judge) denying their respective motions
to unseal filings in a defamation suit. We conclude that the District
Court failed to conduct the requisite particularized review when
ordering the sealing of the materials at issue. At the same time, we
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recognize the potential damage to privacy and reputation that may
accompany public disclosure of hard‐fought, sensitive litigation. We
therefore clarify the legal tools that district courts should use in
safeguarding the integrity of their dockets. Accordingly, we VACATE
the District Court’s orders entered on November 2, 2016, May 3, 2017,
and August 27, 2018, ORDER the unsealing of the summary judgment
record as described further herein, and REMAND the cause to the
District Court for particularized review of the remaining sealed
materials.
I.

BACKGROUND

A. Jeffrey Epstein’s Conviction and the CVRA Suit
The origins of this case lie in a decade‐old criminal proceeding
against financier Jeffrey Epstein (“Epstein”). On June 30, 2008, Epstein
pleaded guilty to Florida state charges of soliciting, and procuring a
person under the age of eighteen for, prostitution. The charges
stemmed from sexual activity with privately hired “masseuses,” some
of whom were under eighteen, Florida’s age of consent. Pursuant to
an agreement with state and federal prosecutors, Epstein pleaded to
the state charges. He received limited jail‐time, registered as a sex
offender, and agreed to pay compensation to his victims. In return,
prosecutors declined to bring federal charges.
Shortly after Epstein entered his plea, two of his victims,
proceeding as “Jane Doe 1” and “Jane Doe 2,” filed suit against the
Government in the Southern District of Florida under the Crime
Victims’ Rights Act (“CVRA”). The victims sought to nullify the plea

5

Case
Case
1:15-cv-07433-LAP
16-3945, Document
Document
315-2, 08/09/2019,
977-1 Filed
2628211,
08/09/19Page6
Pageof625
of 25

agreement, alleging that the Government failed to fulfill its legal
obligations to inform and consult with them in the process leading up
to Epstein’s plea deal.1
On December 30, 2014, two additional unnamed victims—one
of whom has now self‐identified as Plaintiff‐Appellee Virginia Giuffre
(“Giuffre”)—petitioned to join in the CVRA case. These petitioners
included in their filings not only descriptions of sexual abuse by
Epstein, but also new allegations of sexual abuse by several other
prominent individuals, “including numerous prominent American
politicians, powerful business executives, foreign presidents, a well‐
known Prime Minister, and other world leaders,” as well as
Dershowitz (a long‐time member of the Harvard Law School faculty
who had worked on Epstein’s legal defense) and Defendant‐Appellee
Ghislaine Maxwell (“Maxwell”).2
Dershowitz moved to intervene, seeking to “strike the
outrageous and impertinent allegations made against him and to
request a show cause order to the attorneys that have made them.”3
Exercising its authority to “strike from a pleading an insufficient

On February 21, 2019, the Florida District Court ruled that federal
prosecutors had violated the CVRA by failing to adequately notify the two victims‐
plaintiffs of the plea deal. The District Court has not yet determined the appropriate
remedy. See Doe 1 v. United States, 359 F. Supp. 3d 1201, 1204–17 (S.D. Fla. 2019).
1

Doe 1 v. United States, No. 08‐CV‐80736‐KAM, 2015 WL 11254692, at *2 (S.D.
Fla. Apr. 7, 2015) (internal quotation marks omitted).
2

3

Id. (internal quotation marks and brackets omitted).
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defense or any redundant, immaterial, impertinent, or scandalous
matter . . . on its own,”4 the Florida District Court (Kenneth A. Marra,
Judge) sua sponte struck all allegations against additional parties from
the pleadings, including those against Dershowitz, and therefore
denied Dershowitz’s motion as moot.5
The stricken allegations, however, quickly found their way into
the press, and several media outlets published articles repeating
Giuffre’s accusations. In response to the allegations, on January 3,
2015, Maxwell’s publicist issued a press statement declaring that
Giuffre’s allegations “against Ghislaine Maxwell are untrue” and that
her “claims are obvious lies.”6
B. Giuffre Sues Maxwell
On September 21, 2015, Giuffre filed the underlying action
against Maxwell in the Southern District of New York. Giuffre alleged
that Maxwell had defamed her through this and other public
statements. Extensive and hard‐fought discovery followed. Due to the
volume of sealing requests filed during discovery, on August 9, 2016,
the District Court entered a Sealing Order that effectively ceded
control of the sealing process to the parties themselves. The Sealing
Order disposed of the requirement that the parties file individual letter
briefs to request sealing and prospectively granted all of the parties’
4

Fed. R. Civ. P. 12(f).

5

Doe 1, 2015 WL 11254692, at *2–3.

6

See Giuffre v. Maxwell, 325 F. Supp. 3d 428, 434 (S.D.N.Y. 2018).
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future sealing requests. In total, 167 documents—nearly one‐fifth of
the docket—were filed under seal. These sealed documents include,
inter alia, motions to compel discovery, motions for sanctions and
adverse inferences, motions in limine, and similar material.
On January 6, 2017, Maxwell filed a motion for summary
judgment. The parties submitted their memoranda of law and
supporting exhibits contesting this motion under seal. On March 22,
2017, the District Court denied the motion in a heavily redacted 76‐
page opinion. Once again, the entire summary judgment record,
including the unredacted version of the District Court opinion
denying summary judgment, remained under seal. On May 24, 2017,
Maxwell and Giuffre executed a settlement agreement, and the case
was closed the next day.
C. Motions to Intervene and Unseal
Over the course of the litigation before Judge Sweet, three
outside parties attempted to unseal some or all of the sealed material.
On August 11, 2016, Dershowitz moved to intervene, seeking to unseal
three documents that, he argues, demonstrate that Giuffre invented
the accusations against him. On January 19, 2017, Cernovich, an
independent

blogger

and

self‐described

“popular

political

journalist,”7 moved to intervene, seeking to unseal the summary
judgment record, and Dershowitz joined his motion. On April 6, 2018,
after the case had settled, the Herald moved to intervene and unseal

7

Br. Appellant (Cernovich) 4.
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the entire docket. The District Court granted each of these motions to
intervene, but denied the related requests to unseal in orders entered
November 2, 2016, May 3, 2017, and August 27, 2018, respectively.
The Appellants timely appealed from each of the orders
denying their respective motions to unseal. Although each Appellant
seeks the release of a different set of documents, all argue that the
District Court failed to analyze the documents individually or
properly apply the presumption of public access to court documents.
We therefore ordered that the appeals be heard in tandem and held
argument on March 6, 2019.
On March 11, 2019, we issued an order to show cause why we
“should not unseal the summary judgment motion, including any
materials filed in connection with this motion, and the District Court’s
summary judgment decision.”8 The parties timely filed their
responses.
II.

DISCUSSION

There are two categories of sealed material at issue in these
appeals: (1) the summary judgment record, which includes the parties’
summary judgment briefs, their statements of undisputed facts, and
incorporated exhibits; and (2) court filings made in the course of the
discovery process and with respect to motions in limine. In this
Opinion, we explain that our law requires the unsealing of the

8

Giuffre v. Maxwell, No. 18‐2868‐cv, Docket No. 138.

9
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summary judgment materials and individualized review of the
remaining sealed materials.
While the law governing public access to these materials is
largely settled, we have not yet adequately addressed the potential
harms that often accompany such access. These harms are apparent.
Over forty years ago, the Supreme Court observed that, without
vigilance, courts’ files might “become a vehicle for improper
purposes.”9

Our legal process is already susceptible to abuse.

Unscrupulous litigants can weaponize the discovery process to
humiliate and embarrass their adversaries. Shielded by the “litigation
privilege,”10 bad actors can defame opponents in court pleadings or
depositions without fear of lawsuit and liability. Unfortunately, the
presumption of public access to court documents has the potential to
exacerbate these harms to privacy and reputation by ensuring that
damaging material irrevocably enters the public record.
We therefore take the opportunity to describe the tools available
to district courts in protecting the integrity of the judicial process, and
emphasize the courts’ responsibility to exercise these powerful tools.
We also caution the public to critically assess allegations contained in
judicial pleadings.

9

Nixon v. Warner Commcʹns, Inc., 435 U.S. 589, 598 (1978).

10

See notes 46–47 and accompanying text, post.
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A. Standard of Review
When reviewing a district court’s decision to seal a filing or
maintain such a seal, “we examine the court’s factual findings for clear
error, its legal determinations de novo, and its ultimate decision to seal
or unseal for abuse of discretion.”11
B. The Summary Judgment Materials
With respect to the first category of materials, it is well‐settled
that “documents submitted to a court for its consideration in a
summary judgment motion are—as a matter of law—judicial
documents to which a strong presumption of access attaches, under
both the common law and the First Amendment.”12 In light of this
strong First Amendment presumption, “continued sealing of the
documents may be justified only with specific, on‐the‐record findings
that sealing is necessary to preserve higher values and only if the
sealing order is narrowly tailored to achieve that aim.”13

Bernstein v. Bernstein Litowitz Berger & Grossmann LLP, 814 F.3d 132, 139
(2d Cir. 2016).
11

Lugosch v. Pyramid Co. of Onondaga, 435 F.3d 110, 121 (2d Cir. 2006). We
observe that our holding in Lugosch relies on the general principle that parties may
“be assumed to have supported their papers with admissible evidence and non‐
frivolous arguments.” Id. at 122. Insofar as a district court has, through striking a
filing, specifically found that assumption inapplicable, the categorical rule in
Lugosch may not apply. See notes 42–43 and accompanying text, post.
12

Id. at 124. Examples of such countervailing values may include,
depending on the circumstances, preserving “the right of an accused to
fundamental fairness in the jury selection process,” Press‐Enter. Co. v. Superior Court
13

11
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In this case, the District Court erred in several respects.14 First, it
failed to give proper weight to the presumption of access that attaches
to documents filed in connection with summary judgment motions.
The District Court reasoned that the summary judgment materials
were “entitled to a lesser presumption of access” because “summary
judgment was denied by the Court.”15 In assigning a “lesser
presumption” to such materials, the District Court relied on a single
sentence of dicta from our decision in United States v. Amodeo.16 We
have since clarified, however, that this sentence was based on a
“quotation from a partial concurrence and partial dissent in the D.C.
Circuit . . . [and] is thus not the considered decision of either this court
or the D.C. Circuit.”17 In fact, we have expressly rejected the
proposition that “different types of documents might receive different
of California, Riverside Cty., 464 U.S. 501, 510 (1984); the protection of attorney‐client
privilege, Lugosch, 435 F.3d at 125; “the danger of impairing law enforcement or
judicial efficiency,” SEC. v. TheStreet.Com, 273 F.3d 222, 232 (2d Cir. 2001); and “the
privacy interest of those who resist disclosure,” id.
Our discussion here focuses specifically on the District Court’s denial of
the Herald’s motion to unseal the entire record. Because this decision grants relief
to all Appellants, we need not discuss any separate, additional error in the District
Court’s denial of the earlier motions to unseal.
14

15

Giuffre, 325 F. Supp. 3d at 444.

71 F.3d 1044, 1049 (2d Cir. 1995) (“Amodeo II”) (“One judge [in the District
of Columbia Circuit] has pointed out, for example, that where a district court
denied the summary judgment motion, essentially postponing a final determination
of substantive legal rights, the public interest in access is not as pressing.” (internal
quotation marks omitted; emphasis in original)).
16

17

Lugosch, 435 F.3d at 121.

12
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weights of presumption based on the extent to which they were relied
upon in resolving [a] motion [for summary judgment].”18
Second, in contravention of our precedent, the District Court
failed to review the documents individually and produce “specific, on‐
the‐record findings that sealing is necessary to preserve higher
values.”19 Instead, the District Court made generalized statements
about the record as a whole.20 This too was legal error.
Finally, upon reviewing the summary judgment materials in
connection with this appeal, we find that there is no countervailing
privacy interest sufficient to justify their continued sealing. Remand
with respect to these documents is thus unnecessary. Accordingly, and
to avoid any further delay,21 we order that the summary judgment
documents (with minimal redactions) be unsealed upon issuance of
our mandate.22

18

Id. at 123.

19

Id. at 124.

See, e.g., Giuffre, 325 F. Supp. 3d at 445 (summarily concluding that all
“[t]he Summary Judgment Judicial Documents openly refer to and discuss these
allegations [of sexual assault and sexual trafficking] in comprehensive detail, and
that those allegations “establish[] a strong privacy interest here”).
20

Cf. Lugosch, 435 F.3d at 127 (ordering that “the mandate shall issue
forthwith” to expedite the unsealing process).
21

Upon issuance of our mandate, a minimally redacted version of the
summary judgment record will be made accessible on the Court of Appeals docket.
We have implemented minimal redactions to protect personally identifying
information such as personal phone numbers, contact lists, birth dates, and social
22

13
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C. The Remaining Sealed Materials
The law governing disclosure of the remaining sealed material
in this case is only slightly more complex. The Supreme Court has
recognized a qualified right “to inspect and copy judicial records and
documents.”23 In defining “judicial records and documents,” we have
emphasized that “the mere filing of a paper or document with the
court is insufficient to render that paper a judicial document subject to
the right of public access.”24 Instead, “the item filed must be relevant
to the performance of the judicial function and useful in the judicial
process in order for it to be designated a judicial document.”25
As our precedent makes clear, a court “perform[s] the judicial
function” not only when it rules on motions currently before it, but
also when properly exercising its inherent “supervisory powers.”26 A
security numbers. We have also redacted the names of alleged minor victims of
sexual abuse from deposition testimony and police reports, as well as deposition
responses concerning intimate matters where the questions were likely only
permitted—and the responses only compelled—because of a strong expectation of
continued confidentiality. See Fed. R. Civ. P. 5.2. While we appreciate the views
expressed in Judge Pooler’s separate opinion, the panel majority believes that the
efforts invested by three former district judges in reviewing these materials
adequately address those concerns.
23

Nixon, 435 U.S. at 597–98.

24

United States v. Amodeo, 44 F.3d 141, 145 (2d Cir. 1995) (“Amodeo I”).

25

Id.

Cf. United States v. HSBC Bank USA, N.A., 863 F.3d 125, 135 (2d Cir. 2017)
(explaining that, in considering whether the report of a monitor charged with
assessing compliance with a deferred prosecution agreement is a judicial
26

14
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document is thus “relevant to the performance of the judicial function”
if it would reasonably have the tendency to influence a district court’s
ruling on a motion or in the exercise of its supervisory powers, without
regard to which way the court ultimately rules or whether the
document ultimately in fact influences the court’s decision.27
Accordingly, if in applying these standards, a court determines that
documents filed by a party are not relevant to the performance of a
judicial function, no presumption of public access attaches.28
Once an item is deemed relevant to the exercise of judicial
power, “the weight to be given the presumption of access must be
governed by the role of the material at issue in the exercise of Article
III judicial power and the resultant value of such information to those

document, “[i]f the district court’s conception of its supervisory power in this
context were correct, the Monitor’s Report would quite obviously be relevant to the
performance of the judicial function and useful in the judicial process” (internal
quotation marks omitted)). Whether a specific judicial decision constitutes a
“performance of the judicial function” is a question of law. Accordingly, we review
such determinations de novo. Id. at 134.
Amodeo I, 44 F.3d at 145–46 (concluding that documents were relevant to
the performance of a judicial function because they would have “informed” the
district court’s decision whether to discharge or retain a Receiver); see also FTC. v.
Standard Fin. Mgmt. Corp., 830 F.2d 404, 409 (1st Cir. 1987) (citing Federal Rule of
Evidence 401’s “having any tendency” definition of relevance in determining
whether documents were “judicial documents”).
27

As we explain below, there are several (often preferable) tools beyond
sealing that district courts can use to protect their dockets from becoming a vehicle
for irrelevant—and potentially defamatory—accusations. See Section D, post.
28

15
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monitoring the federal courts.”29 Thus, while evidence introduced at
trial or in connection with summary judgment enjoys a strong
presumption of public access, documents that “play only a negligible
role in the performance of Article III duties” are accorded only a low
presumption that “amounts to little more than a prediction of public
access absent a countervailing reason.”30 Documents that are never
filed with the court, but simply “passed between the parties in
discovery, lie entirely beyond the presumption’s reach.”31
The remaining sealed materials at issue here include filings
related to, inter alia, motions to compel testimony, to quash trial
subpoenae, and to exclude certain deposition testimony. All such
motions, at least on their face, call upon the court to exercise its Article
III powers. Moreover, erroneous judicial decision‐making with respect
to such evidentiary and discovery matters can cause substantial harm.
Such materials are therefore of value “to those monitoring the federal
courts.”32 Thus, all documents submitted in connection with, and
relevant to, such judicial decision‐making are subject to at least some
presumption of public access.33

29

Amodeo II, 71 F.3d at 1049.

30

Id. at 1050.

31

Id.

32

Id. at 1049.

In previous decisions, we have identified an important exception to this
general rule: the presumption of public access does not apply to material that is
submitted to the court solely so that the court may decide whether that same
33

16
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Although a court’s authority to oversee discovery and control
the evidence introduced at trial surely constitutes an exercise of
judicial power, we note that this authority is ancillary to the court’s
core role in adjudicating a case. Accordingly, the presumption of
public access in filings submitted in connection with discovery
disputes or motions in limine is generally somewhat lower than the
presumption applied to material introduced at trial, or in connection
with dispositive motions such as motions for dismissal or summary
judgment.34 Thus, while a court must still articulate specific and
substantial reasons for sealing such material, the reasons usually need
not be as compelling as those required to seal summary judgment
filings.
Here, the precise basis for the District Court’s decision to deny
the motion to unseal these remaining materials is unclear. In the three
paragraphs devoted to the issue, the District Court emphasized the
potential for embarrassment “given the highly sensitive nature of the
underlying allegations,” and concluded that “the documents sealed in
the course of discovery were neither relied upon by [the District] Court
in the rendering of an adjudication, nor necessary to or helpful in
resolving a motion.”35 It is therefore unclear whether the District Court
held that these materials were not judicial documents (and thus are
material must be disclosed in the discovery process or shielded by a Protective
Order. See TheStreet.Com, 273 F.3d at 233.
34

Amodeo II, 71 F.3d at 1049–50.

35

Giuffre, 325 F. Supp. 3d. at 442 (internal quotation marks and brackets

omitted).
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not subject to a presumption of public access), or found that privacy
interests outweighed a limited right of public access.
On either interpretation, however, the District Court’s holding
was error. Insofar as the District Court held that these materials are not
judicial documents because it did not rely on them in adjudicating a
motion, this was legal error. As explained above, the proper inquiry is
whether the documents are relevant to the performance of the judicial
function, not whether they were relied upon.36 Indeed, decision‐
makers often find that a great deal of relevant material does not
ultimately sway their decision. And insofar as the District Court held
that privacy interests outweigh the presumption of public access in
each of the thousands of pages at issue, that decision—which appears
to have been made without particularized review—amounts to an
abuse of discretion.37
In light of the District Court’s failure to conduct an
individualized review of the sealed materials, it is necessary to do so
now. We believe the District Court is best situated to conduct this
review. The District Court can directly communicate with the parties,
and can therefore more swiftly and thoroughly consider particular
objections to unsealing specific materials. Relatedly, the District Court
can obtain the parties’ assistance in effecting any necessary redactions,
and in notifying any outside parties whose privacy interests might be
36

See text accompanying notes 12–18 and 26–28, ante.

See In re City of New York, 607 F.3d 923, 943 n.21 (2d Cir. 2010) (explaining
that “abuse of discretion” is a nonpejorative, legal “term of art”).
37
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implicated by the unsealing. Accordingly, we remand the cause to the
District Court to conduct such a particularized review and unseal all
documents for which the presumption of public access outweighs any
countervailing privacy interests.
D. Protecting the Integrity of Judicial Proceedings
While we disagree with the District Court’s disposition of the
motions to unseal, we share its concern that court files might be used
to “promote scandal arising out of unproven potentially libelous
statements.”38 We therefore describe certain methods courts can
employ to protect the judicial process from being coopted for such
purposes.
The Supreme Court has explained that “[e]very court has
supervisory power over its own records and files” to ensure they “are
not used to gratify private spite or promote public scandal” or “serve
as reservoirs of libelous statements for press consumption.”39 This
supervisory function is not only within a district court’s power, but
also among its responsibilities.
In practice, district courts may employ several methods to fulfill
this function. They may, for instance, issue protective orders
forbidding dissemination of certain material “to protect a party or
person from annoyance, embarrassment, oppression, or undue
38

Giuffre, 325 F. Supp. 3d at 447.

39

Nixon, 435 U.S. at 598 (internal quotation marks).
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burden” and require that filings containing such material be submitted
under seal.40 If parties then seek to file such materials, the court may
deny them leave to do so.41 District courts may also seek to counteract
the effect of defamatory statements by explaining on the record that
the statements appear to lack credibility. Moreover, under Federal
Rule of Civil Procedure 12(f), the district court may strike such
material from the filings on the grounds that it is “redundant,
immaterial, impertinent, or scandalous.”42 Because such rejected or
stricken material is not “relevant to the performance of the judicial
function” it would not be considered a “judicial document” and would
enjoy no presumption of public access.43 Finally, in appropriate

40

Fed. R. Civ. P. 26(c); see also TheStreet.Com, 273 F.3d at 229–30.

See, e.g., S.D.N.Y. Electronic Case Filing Rules & Instructions, February 1,
2019
Edition,
Rule
6.1,
http://nysd.uscourts.gov/ecf/ECF%20Rules%20020119%20Final.pdf.
41

Fed. R. Civ. P. 12(f). Courts may strike material from the pleadings either
“on its own” or “on motion made by a party.” Id. Although motions to strike
material solely “on the ground that the matter is impertinent and immaterial” are
disfavored, when material is also “scandalous,” no such presumption applies. Cf.
Lipsky v. Commonwealth United Corp., 551 F.2d 887, 893 (2d Cir. 1976); see also Talbot
v. Robert Matthews Distrib. Co., 961 F.2d 654, 664 (7th Cir. 1992)
(“Allegations may be stricken as scandalous if the matter bears no possible relation
to the controversy or may cause the objecting party prejudice.”); Wine Markets Intʹl,
Inc. v. Bass, 177 F.R.D. 128, 133 (E.D.N.Y. 1998) (“Motions to strike are not generally
favored, except in relation to scandalous matters.”); Alvarado‐Morales v. Digital
Equip. Corp., 843 F.2d 613, 617–18 (1st Cir. 1988) (categorizing as scandalous “matter
which impugned the character of defendants”).
42

43

Amodeo I, 44 F.3d at 145.
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circumstances, district courts may impose sanctions on attorneys and
parties under Federal Rule of Civil Procedure 11(c).44
E. A Cautionary Note
We conclude with a note of caution to the public regarding the
reliability of court filings such as those unsealed today.
Materials submitted by parties to a court should be understood
for what they are. They do not reflect the court’s own findings. Rather,
they are prepared by parties seeking to advance their own interests in
an adversarial process. Although affidavits and depositions are
offered “under penalty of perjury,” it is in fact exceedingly rare for
anyone to be prosecuted for perjury in a civil proceeding.45 Similarly,
44

In relevant part, Rule 11 provides:

By presenting to the court a pleading, written motion, or other paper . . . an
attorney or unrepresented party certifies that . . . it is not being presented
for any improper purpose, such as to harass, cause unnecessary delay, or
needlessly increase the cost of litigation . . . . [T]he court may impose an
appropriate sanction on any attorney, law firm, or party that violated the
rule or is responsible for the violation . . . . The sanction may include
nonmonetary directives; an order to pay a penalty into court; or, if imposed
on motion and warranted for effective deterrence, an order directing
payment to the movant of part or all of the reasonable attorney’s fees and
other expenses directly resulting from the violation.
Fed. R. Civ. P. 11. See also Amodeo II, 71 F.3d at 1049 (describing sanctions available
to the court).
Sonia Sotomayor & Nicole A. Gordon, Returning Majesty to the Law and
Politics: A Modern Approach, 30 Suffolk U. L. Rev. 35, 47 n.52 (1996) (ʺPerjury cases
are not often pursued . . . .”).
45
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pleadings, complaints, and briefs—while supposedly based on
underlying evidentiary material—can be misleading. Such documents
sometimes draw dubious inferences from already questionable
material or present ambiguous material as definitive.
Moreover, court filings are, in some respects, particularly
susceptible to fraud. For while the threat of defamation actions may
deter malicious falsehoods in standard publications, this threat is non‐
existent with respect to certain court filings. This is so because, under
New York law (which governs the underlying defamation claim here),
“absolute immunity from liability for defamation exists for oral or
written statements made . . . in connection with a proceeding before a
court.”46 Thus, although the act of filing a document with a court might
be thought to lend that document additional credibility, in fact,
allegations appearing in such documents might be less credible than
those published elsewhere.47

Front, Inc. v. Khalil, 24 N.Y.3d 713, 718 (2015); see also Kelly v. Albarino, 485
F.3d 664, 666 (2d Cir. 2007) (adopting the reasoning of the District Court explaining
that this privilege is “the broadest of possible privileges”); Restatement (Second) of
Torts § 587 (1977) (“A party to a private litigation or a private prosecutor or
defendant in a criminal prosecution is absolutely privileged to publish defamatory
matter concerning another in communications preliminary to a proposed judicial
proceeding, or in the institution of or during the course and as a part of, a judicial
proceeding in which he participates, if the matter has some relation to the
proceeding.”). But see note 47, post.
46

While common law courts have generally interpreted the litigation privilege
broadly, they nevertheless maintain an important (if rarely implemented)
limitation on its scope: to qualify for the privilege, a statement must be “material
and pertinent to the questions involved.” Front, 24 N.Y.3d at 718 (quoting Youmans
47
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We have long noted that the press plays a vital role in ensuring
the public right of access and in enhancing “the quality and safeguards
the integrity of the factfinding process.”48 When faithfully observing
its best traditions, the print and electronic media “contributes to public
understanding of the rule of law” and “validates [its] claim of
functioning as surrogates for the public.”49
At the same time, the media does the public a profound
disservice when it reports on parties’ allegations uncritically. We have
previously observed that courts cannot possibly “discredit every
statement or document turned up in the course of litigation,” and we
have criticized “the use by the media of the somewhat misleading term
‘court records’ in referring to such items.”50 Even ordinarily critical

v. Smith, 153 N.Y. 214, 219–20 (1897)). It follows, then, that immaterial and
impertinent statements are (at least nominally) actionable, particularly when they
are “so needlessly defamatory as to warrant the inference of express malice.” Id.
(same). It seems to us that when a district court strikes statements from the record
pursuant to Fed. R. Civ. P. 12(f) on the ground that the matter is “impertinent” and
“immaterial,” it makes the very same determination that permits a defamation
action under the common law. We think the judicial system would be well served
were our common law courts to revitalize this crucial qualification to the litigation
privilege.
Westmoreland v. Columbia Broad. Sys., Inc., 752 F.2d 16, 23 (2d Cir. 1984)
(quoting Globe Newspaper Co. v. Superior Court for Norfolk Cty., 457 U.S. 596, 606
(1982)).
48

Richmond Newspapers, Inc. v. Virginia, 448 U.S. 555, 572–73 (1980) (plurality
opinion) (internal quotation marks omitted).
49

50

Amodeo II, 71 F.3d at 1049.
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readers may take the reference to “court papers” as some sort of
marker of reliability. This would be a mistake.
We therefore urge the media to exercise restraint in covering
potentially defamatory allegations, and we caution the public to read
such accounts with discernment.
III. CONCLUSION
To summarize, we hold as follows:
(1) Materials submitted in connection with a motion for
summary judgment are subject to a strong presumption of
public access.
(2) The summary judgment record at issue will be unsealed
upon issuance of our mandate, subject to minimal
redactions.51
(3) Materials submitted in connection with, and relevant to,
discovery motions, motions in limine, and other non‐
dispositive motions are subject to a lesser—but still
substantial— presumption of public access.
(4) The District Court is directed to review the remaining sealed
materials individually and unseal those materials as
appropriate.

51

See note 22, ante.
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(5) District courts should exercise the full range of their
substantial powers to ensure their files do not become
vehicles for defamation.
For the foregoing reasons, we VACATE the orders of the
District Court entered on November 2, 2016, May 3, 2017, and August
27, 2018, ORDER the unsealing of the summary judgment record as
described herein, and REMAND the cause to the District Court for
particularized review of the remaining materials.
In undertaking this task, the District Court may be well‐served
by ordering the parties to submit to the Court unredacted, electronic
copies of the remaining sealed materials, as well as specific, proposed
redactions. The District Court may also order the parties to identify
and notify additional parties whose privacy interests would likely be
implicated by disclosure of these materials.
In the interests of judicial economy, any future appeal in this
matter shall be referred to this panel.
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UNITED STATES COURT OF APPEALS
FOR THE
SECOND CIRCUIT

N.Y.S.D. Case #
15-cv-7433(RWS)

MANDATE

At a Stated Term of the United States Court of Appeals for the Second Circuit, held at the
Thurgood Marshall United States Courthouse, 40 Foley Square, in the City of New York, on the
3rd day of July, two thousand and nineteen.
Before:

José A. Cabranes,
Rosemary S. Pooler,
Christopher F. Droney,
Circuit Judges.
________________________________
Julie Brown, Miami Herald Media Company,
Intervenors - Appellants.

JUDGMENT
Docket Nos. 18-2868

v.
Ghislaine Maxwell,
Defendant - Appellee,
v.

Aug 09 2019

Virginia L. Giuffre,
Plaintiff - Appellee.
________________________________
The appeal in the above captioned case from a judgment of the United States District
Court for the Southern District of New York was argued on the district court’s record and the
parties’ briefs. Upon consideration thereof,
IT IS HEREBY ORDERED, ADJUDGED and DECREED that the orders of the District
Court entered on November 2, 2016, May 3, 2017, and August 27, 2018 are VACATED. The
Court further ORDERS the unsealing of the summary judgment record as described in its
opinion. The case is REMANDED to the District Court for a particularized review of the
remaining materials.

For the Court:
Catherine O’Hagan Wolfe,
Clerk of Court
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V.

VIRGINIA L. GIUFFRE,
Plaintiff‐Appellee,
v.
GHISLAINE MAXWELL,
Defendant‐Appellee.*

On Appeal from the United States District Court
for the Southern District of New York

ARGUED: MARCH 6, 2019
DECIDED: JULY 3, 2019

Before: CABRANES, POOLER, and DRONEY, Circuit Judges.

Intervenors‐Appellants Alan Dershowitz, Michael Cernovich,
and the Miami Herald Company (with reporter Julie Brown) appeal
from certain orders of the United States District Court for the Southern
District of New York (Robert W. Sweet, Judge) denying their respective
motions to unseal filings in a defamation suit. We conclude that the

*

The Clerk of Court is directed to amend the captions as set out above.
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District Court failed to conduct the requisite particularized review
when ordering the sealing of the materials at issue. At the same time,
we recognize the potential damage to privacy and reputation that may
accompany public disclosure of hard‐fought, sensitive litigation. We
therefore clarify the legal tools that district courts should use in
safeguarding the integrity of their dockets. Accordingly, we VACATE
the District Court’s orders entered on November 2, 2016, May 3, 2017,
and August 27, 2018, ORDER the unsealing of the summary judgment
record as described further herein, and REMAND the cause to the
District Court for particularized review of the remaining sealed
materials.
Judge Pooler concurs in this opinion except insofar as it orders
the immediate unsealing of the summary judgment record without a
remand.

SANFORD L. BOHRER (Christine N. Walz,
Madelaine J. Harrington, New York, NY, on
the brief), Holland & Knight LLP, Miami, FL,
for Intervenors‐Appellants Julie Brown and
Miami Herald.
TY GEE (Adam Mueller, on the brief),
Haddon, Morgan and Foreman, P.C.,
Denver, CO, for Defendant‐Appellee Ghislaine
Maxwell.
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PAUL G. CASSELL (Sigrid S. McCawley, Boies
Schiller Flexner LLP, Ft. Lauderdale, FL, on
the brief), S.J Quinney College of Law,
University of Utah, Salt Lake City, UT, for
Plaintiff‐Appellee Virginia L. Giuffre.
ANDREW G. CELLI JR. (David A. Lebowitz, on
the brief), Emery, Celli, Brinckerhoff &
Abady LLP, New York, NY, for Intervenor‐
Appellant Alan M. Dershowitz.
MARC RANDAZZA (Jay Marshall Wolman,
Las Vegas, NV, on the brief), Randazza Legal
Group, PLLC, Hartford, CT, for Intervenor‐
Appellant Michael Cernovich.

JOSÉ A. CABRANES, Circuit Judge:
Intervenors‐Appellants Alan M. Dershowitz (“Dershowitz”),
Michael Cernovich (“Cernovich”), and the Miami Herald Company
(with reporter Julie Brown, jointly the “Herald”) appeal from certain
orders of the United States District Court for the Southern District of
New York (Robert W. Sweet, Judge) denying their respective motions
to unseal filings in a defamation suit. We conclude that the District
Court failed to conduct the requisite particularized review when
ordering the sealing of the materials at issue. At the same time, we

4
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recognize the potential damage to privacy and reputation that may
accompany public disclosure of hard‐fought, sensitive litigation. We
therefore clarify the legal tools that district courts should use in
safeguarding the integrity of their dockets. Accordingly, we VACATE
the District Court’s orders entered on November 2, 2016, May 3, 2017,
and August 27, 2018, ORDER the unsealing of the summary judgment
record as described further herein, and REMAND the cause to the
District Court for particularized review of the remaining sealed
materials.
I.

BACKGROUND

A. Jeffrey Epstein’s Conviction and the CVRA Suit
The origins of this case lie in a decade‐old criminal proceeding
against financier Jeffrey Epstein (“Epstein”). On June 30, 2008, Epstein
pleaded guilty to Florida state charges of soliciting, and procuring a
person under the age of eighteen for, prostitution. The charges
stemmed from sexual activity with privately hired “masseuses,” some
of whom were under eighteen, Florida’s age of consent. Pursuant to
an agreement with state and federal prosecutors, Epstein pleaded to
the state charges. He received limited jail‐time, registered as a sex
offender, and agreed to pay compensation to his victims. In return,
prosecutors declined to bring federal charges.
Shortly after Epstein entered his plea, two of his victims,
proceeding as “Jane Doe 1” and “Jane Doe 2,” filed suit against the
Government in the Southern District of Florida under the Crime
Victims’ Rights Act (“CVRA”). The victims sought to nullify the plea

5
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agreement, alleging that the Government failed to fulfill its legal
obligations to inform and consult with them in the process leading up
to Epstein’s plea deal.1
On December 30, 2014, two additional unnamed victims—one
of whom has now self‐identified as Plaintiff‐Appellee Virginia Giuffre
(“Giuffre”)—petitioned to join in the CVRA case. These petitioners
included in their filings not only descriptions of sexual abuse by
Epstein, but also new allegations of sexual abuse by several other
prominent individuals, “including numerous prominent American
politicians, powerful business executives, foreign presidents, a well‐
known Prime Minister, and other world leaders,” as well as
Dershowitz (a long‐time member of the Harvard Law School faculty
who had worked on Epstein’s legal defense) and Defendant‐Appellee
Ghislaine Maxwell (“Maxwell”).2
Dershowitz moved to intervene, seeking to “strike the
outrageous and impertinent allegations made against him and to
request a show cause order to the attorneys that have made them.”3
Exercising its authority to “strike from a pleading an insufficient

On February 21, 2019, the Florida District Court ruled that federal
prosecutors had violated the CVRA by failing to adequately notify the two victims‐
plaintiffs of the plea deal. The District Court has not yet determined the appropriate
remedy. See Doe 1 v. United States, 359 F. Supp. 3d 1201, 1204–17 (S.D. Fla. 2019).
1

Doe 1 v. United States, No. 08‐CV‐80736‐KAM, 2015 WL 11254692, at *2 (S.D.
Fla. Apr. 7, 2015) (internal quotation marks omitted).
2

3

Id. (internal quotation marks and brackets omitted).
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defense or any redundant, immaterial, impertinent, or scandalous
matter . . . on its own,”4 the Florida District Court (Kenneth A. Marra,
Judge) sua sponte struck all allegations against additional parties from
the pleadings, including those against Dershowitz, and therefore
denied Dershowitz’s motion as moot.5
The stricken allegations, however, quickly found their way into
the press, and several media outlets published articles repeating
Giuffre’s accusations. In response to the allegations, on January 3,
2015, Maxwell’s publicist issued a press statement declaring that
Giuffre’s allegations “against Ghislaine Maxwell are untrue” and that
her “claims are obvious lies.”6
B. Giuffre Sues Maxwell
On September 21, 2015, Giuffre filed the underlying action
against Maxwell in the Southern District of New York. Giuffre alleged
that Maxwell had defamed her through this and other public
statements. Extensive and hard‐fought discovery followed. Due to the
volume of sealing requests filed during discovery, on August 9, 2016,
the District Court entered a Sealing Order that effectively ceded
control of the sealing process to the parties themselves. The Sealing
Order disposed of the requirement that the parties file individual letter
briefs to request sealing and prospectively granted all of the parties’
4

Fed. R. Civ. P. 12(f).

5

Doe 1, 2015 WL 11254692, at *2–3.

6

See Giuffre v. Maxwell, 325 F. Supp. 3d 428, 434 (S.D.N.Y. 2018).
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future sealing requests. In total, 167 documents—nearly one‐fifth of
the docket—were filed under seal. These sealed documents include,
inter alia, motions to compel discovery, motions for sanctions and
adverse inferences, motions in limine, and similar material.
On January 6, 2017, Maxwell filed a motion for summary
judgment. The parties submitted their memoranda of law and
supporting exhibits contesting this motion under seal. On March 22,
2017, the District Court denied the motion in a heavily redacted 76‐
page opinion. Once again, the entire summary judgment record,
including the unredacted version of the District Court opinion
denying summary judgment, remained under seal. On May 24, 2017,
Maxwell and Giuffre executed a settlement agreement, and the case
was closed the next day.
C. Motions to Intervene and Unseal
Over the course of the litigation before Judge Sweet, three
outside parties attempted to unseal some or all of the sealed material.
On August 11, 2016, Dershowitz moved to intervene, seeking to unseal
three documents that, he argues, demonstrate that Giuffre invented
the accusations against him. On January 19, 2017, Cernovich, an
independent

blogger

and

self‐described

“popular

political

journalist,”7 moved to intervene, seeking to unseal the summary
judgment record, and Dershowitz joined his motion. On April 6, 2018,
after the case had settled, the Herald moved to intervene and unseal

7

Br. Appellant (Cernovich) 4.

8
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the entire docket. The District Court granted each of these motions to
intervene, but denied the related requests to unseal in orders entered
November 2, 2016, May 3, 2017, and August 27, 2018, respectively.
The Appellants timely appealed from each of the orders
denying their respective motions to unseal. Although each Appellant
seeks the release of a different set of documents, all argue that the
District Court failed to analyze the documents individually or
properly apply the presumption of public access to court documents.
We therefore ordered that the appeals be heard in tandem and held
argument on March 6, 2019.
On March 11, 2019, we issued an order to show cause why we
“should not unseal the summary judgment motion, including any
materials filed in connection with this motion, and the District Court’s
summary judgment decision.”8 The parties timely filed their
responses.
II.

DISCUSSION

There are two categories of sealed material at issue in these
appeals: (1) the summary judgment record, which includes the parties’
summary judgment briefs, their statements of undisputed facts, and
incorporated exhibits; and (2) court filings made in the course of the
discovery process and with respect to motions in limine. In this
Opinion, we explain that our law requires the unsealing of the

8

Giuffre v. Maxwell, No. 18‐2868‐cv, Docket No. 138.

9
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summary judgment materials and individualized review of the
remaining sealed materials.
While the law governing public access to these materials is
largely settled, we have not yet adequately addressed the potential
harms that often accompany such access. These harms are apparent.
Over forty years ago, the Supreme Court observed that, without
vigilance, courts’ files might “become a vehicle for improper
purposes.”9

Our legal process is already susceptible to abuse.

Unscrupulous litigants can weaponize the discovery process to
humiliate and embarrass their adversaries. Shielded by the “litigation
privilege,”10 bad actors can defame opponents in court pleadings or
depositions without fear of lawsuit and liability. Unfortunately, the
presumption of public access to court documents has the potential to
exacerbate these harms to privacy and reputation by ensuring that
damaging material irrevocably enters the public record.
We therefore take the opportunity to describe the tools available
to district courts in protecting the integrity of the judicial process, and
emphasize the courts’ responsibility to exercise these powerful tools.
We also caution the public to critically assess allegations contained in
judicial pleadings.

9

Nixon v. Warner Commcʹns, Inc., 435 U.S. 589, 598 (1978).

10

See notes 46–47 and accompanying text, post.
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A. Standard of Review
When reviewing a district court’s decision to seal a filing or
maintain such a seal, “we examine the court’s factual findings for clear
error, its legal determinations de novo, and its ultimate decision to seal
or unseal for abuse of discretion.”11
B. The Summary Judgment Materials
With respect to the first category of materials, it is well‐settled
that “documents submitted to a court for its consideration in a
summary judgment motion are—as a matter of law—judicial
documents to which a strong presumption of access attaches, under
both the common law and the First Amendment.”12 In light of this
strong First Amendment presumption, “continued sealing of the
documents may be justified only with specific, on‐the‐record findings
that sealing is necessary to preserve higher values and only if the
sealing order is narrowly tailored to achieve that aim.”13

Bernstein v. Bernstein Litowitz Berger & Grossmann LLP, 814 F.3d 132, 139
(2d Cir. 2016).
11

Lugosch v. Pyramid Co. of Onondaga, 435 F.3d 110, 121 (2d Cir. 2006). We
observe that our holding in Lugosch relies on the general principle that parties may
“be assumed to have supported their papers with admissible evidence and non‐
frivolous arguments.” Id. at 122. Insofar as a district court has, through striking a
filing, specifically found that assumption inapplicable, the categorical rule in
Lugosch may not apply. See notes 42–43 and accompanying text, post.
12

Id. at 124. Examples of such countervailing values may include,
depending on the circumstances, preserving “the right of an accused to
fundamental fairness in the jury selection process,” Press‐Enter. Co. v. Superior Court
13
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In this case, the District Court erred in several respects.14 First, it
failed to give proper weight to the presumption of access that attaches
to documents filed in connection with summary judgment motions.
The District Court reasoned that the summary judgment materials
were “entitled to a lesser presumption of access” because “summary
judgment was denied by the Court.”15 In assigning a “lesser
presumption” to such materials, the District Court relied on a single
sentence of dicta from our decision in United States v. Amodeo.16 We
have since clarified, however, that this sentence was based on a
“quotation from a partial concurrence and partial dissent in the D.C.
Circuit . . . [and] is thus not the considered decision of either this court
or the D.C. Circuit.”17 In fact, we have expressly rejected the
proposition that “different types of documents might receive different
of California, Riverside Cty., 464 U.S. 501, 510 (1984); the protection of attorney‐client
privilege, Lugosch, 435 F.3d at 125; “the danger of impairing law enforcement or
judicial efficiency,” SEC. v. TheStreet.Com, 273 F.3d 222, 232 (2d Cir. 2001); and “the
privacy interest of those who resist disclosure,” id.
Our discussion here focuses specifically on the District Court’s denial of
the Herald’s motion to unseal the entire record. Because this decision grants relief
to all Appellants, we need not discuss any separate, additional error in the District
Court’s denial of the earlier motions to unseal.
14

15

Giuffre, 325 F. Supp. 3d at 444.

71 F.3d 1044, 1049 (2d Cir. 1995) (“Amodeo II”) (“One judge [in the District
of Columbia Circuit] has pointed out, for example, that where a district court
denied the summary judgment motion, essentially postponing a final determination
of substantive legal rights, the public interest in access is not as pressing.” (internal
quotation marks omitted; emphasis in original)).
16

17

Lugosch, 435 F.3d at 121.
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weights of presumption based on the extent to which they were relied
upon in resolving [a] motion [for summary judgment].”18
Second, in contravention of our precedent, the District Court
failed to review the documents individually and produce “specific, on‐
the‐record findings that sealing is necessary to preserve higher
values.”19 Instead, the District Court made generalized statements
about the record as a whole.20 This too was legal error.
Finally, upon reviewing the summary judgment materials in
connection with this appeal, we find that there is no countervailing
privacy interest sufficient to justify their continued sealing. Remand
with respect to these documents is thus unnecessary. Accordingly, and
to avoid any further delay,21 we order that the summary judgment
documents (with minimal redactions) be unsealed upon issuance of
our mandate.22

18

Id. at 123.

19

Id. at 124.

See, e.g., Giuffre, 325 F. Supp. 3d at 445 (summarily concluding that all
“[t]he Summary Judgment Judicial Documents openly refer to and discuss these
allegations [of sexual assault and sexual trafficking] in comprehensive detail, and
that those allegations “establish[] a strong privacy interest here”).
20

Cf. Lugosch, 435 F.3d at 127 (ordering that “the mandate shall issue
forthwith” to expedite the unsealing process).
21

Upon issuance of our mandate, a minimally redacted version of the
summary judgment record will be made accessible on the Court of Appeals docket.
We have implemented minimal redactions to protect personally identifying
information such as personal phone numbers, contact lists, birth dates, and social
22
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C. The Remaining Sealed Materials
The law governing disclosure of the remaining sealed material
in this case is only slightly more complex. The Supreme Court has
recognized a qualified right “to inspect and copy judicial records and
documents.”23 In defining “judicial records and documents,” we have
emphasized that “the mere filing of a paper or document with the
court is insufficient to render that paper a judicial document subject to
the right of public access.”24 Instead, “the item filed must be relevant
to the performance of the judicial function and useful in the judicial
process in order for it to be designated a judicial document.”25
As our precedent makes clear, a court “perform[s] the judicial
function” not only when it rules on motions currently before it, but
also when properly exercising its inherent “supervisory powers.”26 A
security numbers. We have also redacted the names of alleged minor victims of
sexual abuse from deposition testimony and police reports, as well as deposition
responses concerning intimate matters where the questions were likely only
permitted—and the responses only compelled—because of a strong expectation of
continued confidentiality. See Fed. R. Civ. P. 5.2. While we appreciate the views
expressed in Judge Pooler’s separate opinion, the panel majority believes that the
efforts invested by three former district judges in reviewing these materials
adequately address those concerns.
23

Nixon, 435 U.S. at 597–98.

24

United States v. Amodeo, 44 F.3d 141, 145 (2d Cir. 1995) (“Amodeo I”).

25

Id.

Cf. United States v. HSBC Bank USA, N.A., 863 F.3d 125, 135 (2d Cir. 2017)
(explaining that, in considering whether the report of a monitor charged with
assessing compliance with a deferred prosecution agreement is a judicial
26
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document is thus “relevant to the performance of the judicial function”
if it would reasonably have the tendency to influence a district court’s
ruling on a motion or in the exercise of its supervisory powers, without
regard to which way the court ultimately rules or whether the
document ultimately in fact influences the court’s decision.27
Accordingly, if in applying these standards, a court determines that
documents filed by a party are not relevant to the performance of a
judicial function, no presumption of public access attaches.28
Once an item is deemed relevant to the exercise of judicial
power, “the weight to be given the presumption of access must be
governed by the role of the material at issue in the exercise of Article
III judicial power and the resultant value of such information to those

document, “[i]f the district court’s conception of its supervisory power in this
context were correct, the Monitor’s Report would quite obviously be relevant to the
performance of the judicial function and useful in the judicial process” (internal
quotation marks omitted)). Whether a specific judicial decision constitutes a
“performance of the judicial function” is a question of law. Accordingly, we review
such determinations de novo. Id. at 134.
Amodeo I, 44 F.3d at 145–46 (concluding that documents were relevant to
the performance of a judicial function because they would have “informed” the
district court’s decision whether to discharge or retain a Receiver); see also FTC. v.
Standard Fin. Mgmt. Corp., 830 F.2d 404, 409 (1st Cir. 1987) (citing Federal Rule of
Evidence 401’s “having any tendency” definition of relevance in determining
whether documents were “judicial documents”).
27

As we explain below, there are several (often preferable) tools beyond
sealing that district courts can use to protect their dockets from becoming a vehicle
for irrelevant—and potentially defamatory—accusations. See Section D, post.
28

15

Case
Case
1:15-cv-07433-LAP
18-2868, DocumentDocument
273-2, 08/09/2019,
978 Filed2628218,
08/09/19 Page16
Page 17
of of
2527

monitoring the federal courts.”29 Thus, while evidence introduced at
trial or in connection with summary judgment enjoys a strong
presumption of public access, documents that “play only a negligible
role in the performance of Article III duties” are accorded only a low
presumption that “amounts to little more than a prediction of public
access absent a countervailing reason.”30 Documents that are never
filed with the court, but simply “passed between the parties in
discovery, lie entirely beyond the presumption’s reach.”31
The remaining sealed materials at issue here include filings
related to, inter alia, motions to compel testimony, to quash trial
subpoenae, and to exclude certain deposition testimony. All such
motions, at least on their face, call upon the court to exercise its Article
III powers. Moreover, erroneous judicial decision‐making with respect
to such evidentiary and discovery matters can cause substantial harm.
Such materials are therefore of value “to those monitoring the federal
courts.”32 Thus, all documents submitted in connection with, and
relevant to, such judicial decision‐making are subject to at least some
presumption of public access.33

29

Amodeo II, 71 F.3d at 1049.

30

Id. at 1050.

31

Id.

32

Id. at 1049.

In previous decisions, we have identified an important exception to this
general rule: the presumption of public access does not apply to material that is
submitted to the court solely so that the court may decide whether that same
33
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Although a court’s authority to oversee discovery and control
the evidence introduced at trial surely constitutes an exercise of
judicial power, we note that this authority is ancillary to the court’s
core role in adjudicating a case. Accordingly, the presumption of
public access in filings submitted in connection with discovery
disputes or motions in limine is generally somewhat lower than the
presumption applied to material introduced at trial, or in connection
with dispositive motions such as motions for dismissal or summary
judgment.34 Thus, while a court must still articulate specific and
substantial reasons for sealing such material, the reasons usually need
not be as compelling as those required to seal summary judgment
filings.
Here, the precise basis for the District Court’s decision to deny
the motion to unseal these remaining materials is unclear. In the three
paragraphs devoted to the issue, the District Court emphasized the
potential for embarrassment “given the highly sensitive nature of the
underlying allegations,” and concluded that “the documents sealed in
the course of discovery were neither relied upon by [the District] Court
in the rendering of an adjudication, nor necessary to or helpful in
resolving a motion.”35 It is therefore unclear whether the District Court
held that these materials were not judicial documents (and thus are
material must be disclosed in the discovery process or shielded by a Protective
Order. See TheStreet.Com, 273 F.3d at 233.
34

Amodeo II, 71 F.3d at 1049–50.

35

Giuffre, 325 F. Supp. 3d. at 442 (internal quotation marks and brackets

omitted).
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not subject to a presumption of public access), or found that privacy
interests outweighed a limited right of public access.
On either interpretation, however, the District Court’s holding
was error. Insofar as the District Court held that these materials are not
judicial documents because it did not rely on them in adjudicating a
motion, this was legal error. As explained above, the proper inquiry is
whether the documents are relevant to the performance of the judicial
function, not whether they were relied upon.36 Indeed, decision‐
makers often find that a great deal of relevant material does not
ultimately sway their decision. And insofar as the District Court held
that privacy interests outweigh the presumption of public access in
each of the thousands of pages at issue, that decision—which appears
to have been made without particularized review—amounts to an
abuse of discretion.37
In light of the District Court’s failure to conduct an
individualized review of the sealed materials, it is necessary to do so
now. We believe the District Court is best situated to conduct this
review. The District Court can directly communicate with the parties,
and can therefore more swiftly and thoroughly consider particular
objections to unsealing specific materials. Relatedly, the District Court
can obtain the parties’ assistance in effecting any necessary redactions,
and in notifying any outside parties whose privacy interests might be
36

See text accompanying notes 12–18 and 26–28, ante.

See In re City of New York, 607 F.3d 923, 943 n.21 (2d Cir. 2010) (explaining
that “abuse of discretion” is a nonpejorative, legal “term of art”).
37
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implicated by the unsealing. Accordingly, we remand the cause to the
District Court to conduct such a particularized review and unseal all
documents for which the presumption of public access outweighs any
countervailing privacy interests.
D. Protecting the Integrity of Judicial Proceedings
While we disagree with the District Court’s disposition of the
motions to unseal, we share its concern that court files might be used
to “promote scandal arising out of unproven potentially libelous
statements.”38 We therefore describe certain methods courts can
employ to protect the judicial process from being coopted for such
purposes.
The Supreme Court has explained that “[e]very court has
supervisory power over its own records and files” to ensure they “are
not used to gratify private spite or promote public scandal” or “serve
as reservoirs of libelous statements for press consumption.”39 This
supervisory function is not only within a district court’s power, but
also among its responsibilities.
In practice, district courts may employ several methods to fulfill
this function. They may, for instance, issue protective orders
forbidding dissemination of certain material “to protect a party or
person from annoyance, embarrassment, oppression, or undue
38

Giuffre, 325 F. Supp. 3d at 447.

39

Nixon, 435 U.S. at 598 (internal quotation marks).
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burden” and require that filings containing such material be submitted
under seal.40 If parties then seek to file such materials, the court may
deny them leave to do so.41 District courts may also seek to counteract
the effect of defamatory statements by explaining on the record that
the statements appear to lack credibility. Moreover, under Federal
Rule of Civil Procedure 12(f), the district court may strike such
material from the filings on the grounds that it is “redundant,
immaterial, impertinent, or scandalous.”42 Because such rejected or
stricken material is not “relevant to the performance of the judicial
function” it would not be considered a “judicial document” and would
enjoy no presumption of public access.43 Finally, in appropriate

40

Fed. R. Civ. P. 26(c); see also TheStreet.Com, 273 F.3d at 229–30.

See, e.g., S.D.N.Y. Electronic Case Filing Rules & Instructions, February 1,
2019
Edition,
Rule
6.1,
http://nysd.uscourts.gov/ecf/ECF%20Rules%20020119%20Final.pdf.
41

Fed. R. Civ. P. 12(f). Courts may strike material from the pleadings either
“on its own” or “on motion made by a party.” Id. Although motions to strike
material solely “on the ground that the matter is impertinent and immaterial” are
disfavored, when material is also “scandalous,” no such presumption applies. Cf.
Lipsky v. Commonwealth United Corp., 551 F.2d 887, 893 (2d Cir. 1976); see also Talbot
v. Robert Matthews Distrib. Co., 961 F.2d 654, 664 (7th Cir. 1992)
(“Allegations may be stricken as scandalous if the matter bears no possible relation
to the controversy or may cause the objecting party prejudice.”); Wine Markets Intʹl,
Inc. v. Bass, 177 F.R.D. 128, 133 (E.D.N.Y. 1998) (“Motions to strike are not generally
favored, except in relation to scandalous matters.”); Alvarado‐Morales v. Digital
Equip. Corp., 843 F.2d 613, 617–18 (1st Cir. 1988) (categorizing as scandalous “matter
which impugned the character of defendants”).
42

43

Amodeo I, 44 F.3d at 145.
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circumstances, district courts may impose sanctions on attorneys and
parties under Federal Rule of Civil Procedure 11(c).44
E. A Cautionary Note
We conclude with a note of caution to the public regarding the
reliability of court filings such as those unsealed today.
Materials submitted by parties to a court should be understood
for what they are. They do not reflect the court’s own findings. Rather,
they are prepared by parties seeking to advance their own interests in
an adversarial process. Although affidavits and depositions are
offered “under penalty of perjury,” it is in fact exceedingly rare for
anyone to be prosecuted for perjury in a civil proceeding.45 Similarly,
44

In relevant part, Rule 11 provides:

By presenting to the court a pleading, written motion, or other paper . . . an
attorney or unrepresented party certifies that . . . it is not being presented
for any improper purpose, such as to harass, cause unnecessary delay, or
needlessly increase the cost of litigation . . . . [T]he court may impose an
appropriate sanction on any attorney, law firm, or party that violated the
rule or is responsible for the violation . . . . The sanction may include
nonmonetary directives; an order to pay a penalty into court; or, if imposed
on motion and warranted for effective deterrence, an order directing
payment to the movant of part or all of the reasonable attorney’s fees and
other expenses directly resulting from the violation.
Fed. R. Civ. P. 11. See also Amodeo II, 71 F.3d at 1049 (describing sanctions available
to the court).
Sonia Sotomayor & Nicole A. Gordon, Returning Majesty to the Law and
Politics: A Modern Approach, 30 Suffolk U. L. Rev. 35, 47 n.52 (1996) (ʺPerjury cases
are not often pursued . . . .”).
45
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pleadings, complaints, and briefs—while supposedly based on
underlying evidentiary material—can be misleading. Such documents
sometimes draw dubious inferences from already questionable
material or present ambiguous material as definitive.
Moreover, court filings are, in some respects, particularly
susceptible to fraud. For while the threat of defamation actions may
deter malicious falsehoods in standard publications, this threat is non‐
existent with respect to certain court filings. This is so because, under
New York law (which governs the underlying defamation claim here),
“absolute immunity from liability for defamation exists for oral or
written statements made . . . in connection with a proceeding before a
court.”46 Thus, although the act of filing a document with a court might
be thought to lend that document additional credibility, in fact,
allegations appearing in such documents might be less credible than
those published elsewhere.47

Front, Inc. v. Khalil, 24 N.Y.3d 713, 718 (2015); see also Kelly v. Albarino, 485
F.3d 664, 666 (2d Cir. 2007) (adopting the reasoning of the District Court explaining
that this privilege is “the broadest of possible privileges”); Restatement (Second) of
Torts § 587 (1977) (“A party to a private litigation or a private prosecutor or
defendant in a criminal prosecution is absolutely privileged to publish defamatory
matter concerning another in communications preliminary to a proposed judicial
proceeding, or in the institution of or during the course and as a part of, a judicial
proceeding in which he participates, if the matter has some relation to the
proceeding.”). But see note 47, post.
46

While common law courts have generally interpreted the litigation privilege
broadly, they nevertheless maintain an important (if rarely implemented)
limitation on its scope: to qualify for the privilege, a statement must be “material
and pertinent to the questions involved.” Front, 24 N.Y.3d at 718 (quoting Youmans
47
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We have long noted that the press plays a vital role in ensuring
the public right of access and in enhancing “the quality and safeguards
the integrity of the factfinding process.”48 When faithfully observing
its best traditions, the print and electronic media “contributes to public
understanding of the rule of law” and “validates [its] claim of
functioning as surrogates for the public.”49
At the same time, the media does the public a profound
disservice when it reports on parties’ allegations uncritically. We have
previously observed that courts cannot possibly “discredit every
statement or document turned up in the course of litigation,” and we
have criticized “the use by the media of the somewhat misleading term
‘court records’ in referring to such items.”50 Even ordinarily critical

v. Smith, 153 N.Y. 214, 219–20 (1897)). It follows, then, that immaterial and
impertinent statements are (at least nominally) actionable, particularly when they
are “so needlessly defamatory as to warrant the inference of express malice.” Id.
(same). It seems to us that when a district court strikes statements from the record
pursuant to Fed. R. Civ. P. 12(f) on the ground that the matter is “impertinent” and
“immaterial,” it makes the very same determination that permits a defamation
action under the common law. We think the judicial system would be well served
were our common law courts to revitalize this crucial qualification to the litigation
privilege.
Westmoreland v. Columbia Broad. Sys., Inc., 752 F.2d 16, 23 (2d Cir. 1984)
(quoting Globe Newspaper Co. v. Superior Court for Norfolk Cty., 457 U.S. 596, 606
(1982)).
48

Richmond Newspapers, Inc. v. Virginia, 448 U.S. 555, 572–73 (1980) (plurality
opinion) (internal quotation marks omitted).
49

50

Amodeo II, 71 F.3d at 1049.
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readers may take the reference to “court papers” as some sort of
marker of reliability. This would be a mistake.
We therefore urge the media to exercise restraint in covering
potentially defamatory allegations, and we caution the public to read
such accounts with discernment.
III. CONCLUSION
To summarize, we hold as follows:
(1) Materials submitted in connection with a motion for
summary judgment are subject to a strong presumption of
public access.
(2) The summary judgment record at issue will be unsealed
upon issuance of our mandate, subject to minimal
redactions.51
(3) Materials submitted in connection with, and relevant to,
discovery motions, motions in limine, and other non‐
dispositive motions are subject to a lesser—but still
substantial— presumption of public access.
(4) The District Court is directed to review the remaining sealed
materials individually and unseal those materials as
appropriate.

51

See note 22, ante.

24

Case
Case
1:15-cv-07433-LAP
18-2868, DocumentDocument
273-2, 08/09/2019,
978 Filed2628218,
08/09/19 Page25
Page 26
of of
2527

(5) District courts should exercise the full range of their
substantial powers to ensure their files do not become
vehicles for defamation.
For the foregoing reasons, we VACATE the orders of the
District Court entered on November 2, 2016, May 3, 2017, and August
27, 2018, ORDER the unsealing of the summary judgment record as
described herein, and REMAND the cause to the District Court for
particularized review of the remaining materials.
In undertaking this task, the District Court may be well‐served
by ordering the parties to submit to the Court unredacted, electronic
copies of the remaining sealed materials, as well as specific, proposed
redactions. The District Court may also order the parties to identify
and notify additional parties whose privacy interests would likely be
implicated by disclosure of these materials.
In the interests of judicial economy, any future appeal in this
matter shall be referred to this panel.
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POOLER, Circuit Judge, dissenting in part:
I join the Court’s opinion in every respect but one: the decision to unseal
the summary judgment record ourselves. I agree that all or most of the material
must be unsealed. Nevertheless, in my view, the district court is better suited to
the task. As the Court’s opinion recognizes in connection with the remaining
sealed materials, the district court is better positioned to communicate with the
parties and any nonparties whose privacy interests might be affected by
unsealing. On that score, it is worth clarifying here the breadth of the Court’s
unsealing order: it unseals nearly 2000 pages of material. The task of identifying
and making specific redactions in such a substantial volume is perilous; the
consequences of even a seemingly minor error may be grave and are irrevocable.
Moreover, although I share the majority’s concern about avoiding delay, I would
alleviate that concern through other means—perhaps with an order directing the
district court to act expeditiously and by making clear what types of limited
redactions are and are not appropriate. In sum, I would unseal the district court’s
summary judgment decision only and leave the remainder of the materials for
the district court to review, redact, and unseal on remand.
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September 3, 2019
By ECF
The Honorable Loretta A. Preska
United States District Judge
Southern District of New York
500 Pearl Street, Room 2220
New York, NY 10007-1312
Re:

Giuffre v. Maxwell, 15 Civ. 07433 (LAP)

Dear Judge Preska:
We write on behalf of an anonymous third party, John Doe, in advance of the conference
scheduled for tomorrow in the above-referenced matter. As this Court well knows, the July 3,
2019 Opinion of the United States Court of Appeals for the Second Circuit directed this Court to
perform a “particularized review” of materials previously filed under seal in this matter (the
“Sealed Materials”) to determine whether they, in the first instance, constitute judicial records
and, if so, whether and to what extent such records may be unsealed without infringing upon the
privacy and reputational rights of persons not before this Court. See Brown v. Maxwell, 929 F.3d
41, 51 (2d Cir. 2019). We respectfully write to ask this Court to protect those non-party
interests; a request that is consistent with long-standing Circuit precedent establishing that this
responsibility “rests heavily upon the shoulders” of the district court. In re New York Times, 828
F.2d 110, 116 (2d Cir. 1987).
To that end, we submit that: (a) non-judicial records in this matter should remain sealed;
(b) judicial records found to have had only a negligible role in the performance of Article III
duties should likewise remain sealed; and (c) as to all other judicial records, the Court should
balance the competing interests of public access and non-party privacy and reputational interests
by redacting the names and other identifying information of the non-parties. We further propose
for the Court’s consideration a protocol to assist the Court in conducting its review.
A.

Judge Sweet Observed That The Sealed Materials Implicate Non-Parties
And Include Non-Adjudicated Claims On Non-Public, Private Matters.

We represent John Doe. Doe is not, and has never been, a party in any judicial
proceeding involving Ghislaine Maxwell or Virginia Giuffre, or in any proceeding relating to
Giuffre’s allegation that Jeffrey Epstein sexually abused her.
As a non-party to these proceedings, Doe lacks specific knowledge about the contents of
the Sealed Materials. But it is clear that these materials implicate the privacy and reputational

Case 1:15-cv-07433-LAP Document 980 Filed 09/03/19 Page 2 of 10
September 3, 2019
Page 2 of 7
interests of many persons other than the two primary parties to this action, Giuffre and Maxwell.
Judge Sweet summarized the contents of documents sealed in this action as including a “range of
allegations of sexual acts involving Plaintiff and non-parties to this litigation, some famous,
some not; the identities of non-parties who either allegedly engaged in sexual acts with Plaintiff
or who allegedly facilitated such acts.” Giuffre v. Maxwell, 325 F. Supp. 3d 428, 442 (S.D.N.Y.
2018). Of course, these allegations against non-parties remain unadjudicated even though they
are based upon events occurring over a decade and a half ago.
The Court of Appeals plainly contemplated that this Court’s review process would
include the participation of “outside parties whose privacy interests might be implicated by the
unsealing” – as demonstrated by the Court of Appeal’s observation that the parties can assist this
Court in notifying such parties. Brown, 929 F.3d at 51. Thus, although Doe has not received
such notice, we respectfully make this submission in furtherance of the privacy rights of such
non-parties and propose a non-party objection protocol in light of what is reasonably discerned to
be the far-ranging scope of the allegations contained in the Sealed Materials.
B.

The Court of Appeals’ Stated Concern For The Publication Of Libelous
Statements Protected By The Litigation Privilege Emphasizes This Court’s
Responsibility To Protect The Interests Of Non-Parties.

While the Court of Appeals ultimately found Judge Sweet erred in not conducting an
individualized review of the Sealed Materials, it “share[d the district court’s] concern that court
files might be used to promote scandal arising out of unproven potentially libelous statements.”
Brown, 929 F.3d at 51 (internal quotation omitted). The Court of Appeals specifically observed:
Our legal process is already susceptible to abuse. Unscrupulous litigants can
weaponize the discovery process to humiliate and embarrass their adversaries.
Shielded by the litigation privilege, bad actors can defame opponents in court
pleadings or depositions without fear of lawsuit and liability. Unfortunately, the
presumption of public access to court documents has the potential to exacerbate
these harms to privacy and reputation by ensuring that damaging material
irrevocably enters the public record.
Brown, 929 F.3d at 47 (internal quotation omitted).
The media coverage over the course of the previous weeks bears out – powerfully – the
concerns expressed by the Court of Appeals. A review of media reporting from the date of
Epstein’s arrest through August 26, 2019, reveals the following:
•

More than 17,000 different articles concerning the Epstein matter have been published
worldwide (which includes print and online reports, but excludes strictly web sources).

•

If one were to include online blogs and the like, that number would soar to more than
180,000.
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•

Over 230,000 mentions of the Epstein matter have been broadcast on television
worldwide.

Unsealing references to non-parties would throw those non-parties into the middle of this frenzy,
and unfairly do irreparable harm to their privacy and reputational interests. Indeed, a vast
number of these articles have published unsubstantiated allegations as fact. The careless
regurgitation of allegations made under the litigation privilege, and not elsewhere, has the
potential to permanently and unjustifiably harm non-parties and their families.
The concerns about non-party interests are particularly acute here because – as a result of
the parties’ settlement of the underlying civil action – the allegations at issue in this matter will
likely never be resolved. Whereas named parties can avail themselves of the litigation process to
refute false accusations, non-parties whose names become associated with misconduct can suffer
the “unfairness of being stigmatized from sensationalized and potentially out-of-context
insinuations of wrongdoing” utterly bereft of any opportunity to respond. United States v. Smith,
985 F. Supp. 2d 506, 526 (S.D.N.Y. 2013); see also, e.g., Bernstein v. Bernstein Litowitz Berger
& Grossman LLP, 814 F.3d 132 (2d Cir. 2016). And some will never have that opportunity, as
is the case with former Massachusetts Institute of Technology professor Marvin Minsky, who
was recently implicated in the Epstein matter when the summary judgment materials were
publicly released. More than 350 different news reports repeating these allegations of sexual
misconduct with Plaintiff have been published regarding Professor Minsky. But, because he has
passed away, his family must confront these allegations and the associated stigma without the
benefit of Professor Minsky’s response, let alone an available forum for seeking redress.
Providing the media more unsubstantiated allegations, never leveled outside of the cloak
of the litigation privilege, only serves to continue this cycle of irresponsible, sensationalist
reporting. For these reasons, the privacy and reputational interests of third parties, like Doe,
“should weigh heavily in [this Court’s] balancing equation in determining what portions of [the
Sealed Materials] should remain sealed or should be redacted.” In re New York Times, 828 F.2d
at 116. “The job of protecting [privacy rights] rests heavily upon the shoulders of the trial judge,
since all the parties who may be harmed by disclosure are typically not before the court.” Id.
C.

Two Categories of the Sealed Materials Should Readily Remain Sealed.

From a review of the docket sheet, it is clear there are several categories of materials
within the Sealed Materials relating to non-parties that should remain permanently sealed. 1 First,
discovery materials, including written responses and deposition transcripts, or excerpts of the
same, that were not relevant to the performance of Article III functions, are not judicial records,
are entitled to no presumption of access, and should remain sealed pursuant to the terms of the
Protective Order. See Brown, 929 F.3d at 49 (If a court “determines that documents filed by a
party are not relevant to the performance of a judicial function, no presumption of public access
attaches.”) (emphasis in original); see also United States v. Amodeo, 71 F.3d 1044, 1050 (2d Cir.

1

Doe takes no position as to the unsealing of records relating solely to the parties and not implicating non-parties.
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1995) (“Documents that play no role in the performance of Article III functions, such as those
passed between the parties in discovery, lie entirely beyond the presumption’s reach.”).
Nevertheless, should the Court consider unsealing portions of these discovery materials,
its review necessarily requires a page-by-page review. For example, simply because one page of
a deposition transcript is deemed a judicial record, does not mean another page, which pertains to
a different subject or person, is as well. This approach is compelled by the particularized review
set forth by the Court of Appeals. See Brown, 929 F.3d at 49−51.
The second category of Sealed Materials consists of those records determined to be
judicial records, but that only “play[ed] a negligible role in the performance of Article III
duties.” Id. at 49 (internal quotation omitted). These records may, in fact, have had the tendency
to influence a district court’s ruling or relate to the court’s exercise of its supervisory power, thus
rendering them judicial records, but the role of the information was ultimately negligible to the
judicial function. Thus, the presumption of access accorded such information is so low that it
“amounts to little more than prediction of public access absent a countervailing reason.” Id. at
49−50 (internal quotation omitted). In practical terms, as to records within this category, where a
non-party’s privacy or reputational interests are implicated, these records should also remain
sealed in their entirety.
D.

Privacy and Reputational Harm To Non-Parties Outweigh The Lower
Presumption of Access To The Final Category of Sealed Materials, Or,
Alternatively, Require The Redaction Of Personal Identifying Information.

With the Court of Appeals’ disposition of the summary judgment materials, the final
category of Sealed Materials consists of judicial records that played something more than a
negligible role in the performance of this Court’s Article III duties. Importantly, however, this
Court’s analysis of this category of materials should be markedly different from that undertaken
with respect to the summary judgment materials by the Court of Appeals.
To be sure, though this Court must still “articulate specific and substantial reasons for
sealing [the] material[s], the reasons [for sealing] usually need not be as compelling as those
required to seal summary judgment filings.” Brown, 929 F.3d at 50. This is because the
presumption of access “in filings submitted in connection with discovery disputes or motions in
limine is generally somewhat lower than the presumption applied to material introduced at trial,
or in connection with dispositive motions such as motions for dismissal or summary judgment.”
Id. As the Court of Appeals explained, a district court’s authority to oversee discovery and
control the evidence introduced at trial is “ancillary to the court’s core role in adjudicating a
case.” Id.
On the other side of the scale, here, the privacy and reputational interests of non-parties
are indisputably strong, especially where the allegations in the Sealed Materials may be the
product of false statements, mistake, confusion, or failing memories based upon events
occurring more than sixteen years ago. And, critically, such allegations will never be resolved
here in light of the parties’ settlement. Courts routinely protect the identities of non-parties
who are subject to unproven allegations of impropriety. See, e.g., Nixon v. Warner
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Communications, 435 U.S. 589, 598 (1978) (“[C]ourts have refused to permit their files to
serve as reservoirs of libelous statements for press consumption . . . .”); Amodeo, 71 F.3d at
1051 (“Raw, unverified information should not be as readily disclosed as matters that are
verified. Similarly, a court may consider whether the nature of the materials is such that there
is a fair opportunity for the subject to respond to any accusations contained therein.”). This is
particularly true where the alleged impropriety is sexual in nature. See, e.g., United States v.
Silver, No. 15 Cr. 93 (VEC), 2016 WL 1572993, at *6−7 (S.D.N.Y. Apr. 14, 2016) (permitting
redaction of the names of two women with whom the defendant had allegedly had extramarital
affairs, despite the fact that – in the court’s view – the women were “not entirely innocent
third parties.”) (internal quotation omitted).
As the Third Circuit has explained in declining to publicize a list of unindicted coconspirators in a criminal case:
The individuals on the sealed list are faced with more than mere
embarrassment. It is no exaggeration to suggest that publication of
the list might be career ending for some. Clearly, it will inflict
serious injury on the reputations of all. In some instances, there may
be truth to the prosecutor’s accusation. On the other hand . . . it is
virtually certain that serious injury will be inflicted upon innocent
individuals as well. In these circumstances, we have no hesitancy
in holding that the trial court had a compelling governmental interest
in making sure its own process was not utilized to unnecessarily
jeopardize the privacy and reputational interests of the named
individuals.
United States v. Smith, 776 F.2d 1104, 1114 (3d Cir. 1985). Similar considerations recently
motivated Judge Pauley to order the redaction of the names of non-parties from warrant materials
filed in connection with the Michael Cohen case. United States v. Cohen, 18 Cr. 602 (WHP),
2019 WL 472577, at *7 (S.D.N.Y. Feb. 7, 2019) (“The relevant considerations weigh in favor of
redacting the names and descriptions of these uncharged individuals, who may nonetheless be
stigmatized from sensationalized and potentially out-of-context insinuations of wrongdoing,
combined with the inability of these third parties to clear their names at trial. . . [R]eferences to
those around Cohen from which the public might infer criminal complicity . . . should also be
redacted.”) (internal quotation omitted). 2
Courts within this Circuit and otherwise across the country have found that the privacy interests of third persons
warranted the sealing of a record or redactions thereto notwithstanding a presumption of access. In addition to the
cases cited above, the following are offered as examples: Am. Friends Ser. Comm. v. City & Cty. of Denver, 02 Civ.
N740 (CBS), 2004 WL 7334020 (D. Colo. Feb. 19, 2004) (privacy concerns can overcome the First Amendment
presumption of access in permitting redaction of certain court records); Lynch v. Private Diagnostic Clinic, PLLC, 16
Civ. 0526 (LCB), 2018 WL 1384486, (M.D.N.C. Mar. 16, 2018) (interest in preserving the confidentiality of the
sensitive personal information regarding non-parties is sufficiently compelling to overcome the First
Amendment presumptive right of access); Guessford v. Pa. Nat’l Mut. Case. Ins. Co., 12 Civ. 260 (WLO), 2014 WL
12594127 (M.D.N.C., September 30, 2014) (employee personnel files implicate privacy interests and redactions are
the less intrusive means of protecting such private data); Robinson v. Bowser, 12 Civ. 301 (LPA) 2013 WL 3791770
at *4 (M.D.N.C. July 19, 2013) (explaining that the interest in keeping “sensitive personal material regarding third
2
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Here, the public interest is not adversely impacted by redacting personal identifying
information from the materials unrelated to the summary judgment motion. The public is still
afforded access to the specific allegations contained in the Sealed Materials: the alleged acts of
misconduct. This information is sufficient for the public to evaluate and review the district
court’s faithful discharge of its judicial function in this case consistent with the facts, law, and
basic precepts of fairness.
More practically, nothing precludes participants in this matter from publicly disclosing
their own allegations with more particularity. This is true in two key respects. First, New
York’s recent legislation extending and revising the statute of limitations for child abuse claims,
permits victims to institute proceedings to seek relief, state their claims, and identify those whom
they believe were involved or otherwise complicit in any wrongdoing. No sealing order would
necessarily apply in any such action. Second, Plaintiff and others remain free to publish their
claims to the world. No gag order has been ever imposed – their ability to share their stories and
personal experiences remains absolutely unfettered. An order maintaining the seal order or
otherwise redacting personal identifying information of non-parties in this case in no way limits
or impairs such rights.
E.

Proposed Protocol.

Fashioning a mechanism to protect the privacy and reputational interests of non-parties is
a challenging task. But it is a critical one. Accordingly, if this Court is inclined to unseal the
names of non-parties in the Sealed Materials, John Doe respectfully requests that the Court adopt
a protocol designed to protect non-parties and give them an opportunity to be heard, as
contemplated by the Court of Appeals. We have set out such a protocol in an Exhibit appended
hereto, and respectfully request that the Court implement it.
*

*

*

The Court of Appeals concluded its opinion by emphasizing that, “[d]istrict courts should
exercise the full range of their substantial powers to ensure their files do not become vehicles for
parties[ ] private outweighs the First Amendment right of access”); Corl v. Burlington Coat Factory of N.C., LLC, 10
Civ. 406 (LPA) 2011 WL 2607942 (M.D.N.C. June 30, 2011) (finding that personal privacy of defendant’s employees
and former employees represent a compelling interest sufficient to overcome First Amendment right of access to some
materials filed in connection with Defendant’s summary judgment motion); In re Savitt/Adler Litig., 1997 WL 797511,
*3 (N.D.N.Y. Dec. 23, 1997) (citing Amodeo, the court allowed the redaction of names identifying details in summary
judgment materials based upon the strong privacy interests of the non-parties); Brigham Young Univ. v. Pfizer, Inc.,
281 F.R.D. 507, 511−12 (D. Utah 2012) (“judicial documents may still be kept under seal if there are weightier
countervailing factors in the common law or higher values in the First Amendment framework. Thus, even with
judicial documents, a court must balance . . . the private interests of innocent third-parties . . . .”) (internal footnote
and quotation omitted); Nettles v. Farmers Ins. Exch., 06 Civ. 5164 (RJB), 2007 WL 858060 at *1 (W.D. Wash. Mar.
16, 2007) (granting motion to seal in part because information at issue related to nonparties “who have not sought to
place [their] private information in the public sphere”).
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defamation,” Brown, 929 F.3d at 53. John Doe respectfully submits that in this case, this Court
should do just that – and should therefore maintain the Sealed Materials under seal or, at the very
least, redact from them the names and other identifying information of non-parties.
In furtherance of that objective, if this Court determines that unsealing the identities of
some non-parties may be appropriate, we respectfully request that the Court adopt the protocol
outlined in the attached Exhibit to facilitate this process and ensure adequate notice and
opportunity to be heard are afforded to affected non-parties in order to protect against potentially
life-changing, unfair and irremediable disclosures.
Respectfully Submitted,
KRIEGER KIM & LEWIN LLP
By: _________________________
Nicholas J. Lewin
Paul M. Krieger
cc (by ECF): All counsel of record
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EXHIBIT
PROPOSED PROTOCOL
(1)
Parties Identify Non-Parties: Plaintiff Virginia Giuffre and Defendant
Ghislaine Maxwell (collectively, the “Original Parties”) shall be required to jointly identify any
non-parties whose privacy or reputational rights may be implicated by the unsealing of the
Sealed Materials (each, a “Non-Party” and collectively, “Non-Parties”). The Non-Parties
identified by the Original Parties should include, but not be limited to: (a) those persons who
produced or answered discovery based upon the representation or understanding that the
discovery would be subject to the Protective Order previously issued in this action; (b) persons
who are identified to have allegedly engaged in sexual acts with Plaintiff, or other alleged
victims, or allegedly facilitated such acts; (c) persons whose intimate, sexual, or private conduct
is described in the Sealed Materials; and (d) persons who are alleged to have been victimized by
Jeffrey Epstein or Defendant.
(2)
Notification to This Court: The Original Parties shall apprise the Court of
the identities of the Non-Parties by making a joint submission, under seal, identifying each NonParty and noting where in the Sealed Materials that Non-Party is identified or referenced. The
Original Parties’ submission to the Court shall also include the following:
•

The Original Parties’ respective contentions as to whether the content of
the Sealed Materials referring to each Non-Party constitutes a judicial
record, and the basis for each Original Party’s contention, including the
purported use of such record in the exercise of the judicial function.

•

In order to facilitate an orderly adjudication of the privacy interest of each
Non-Party, the Original Parties’ sealed submission to the Court should
also assign to each Non-Party a numerical identifier (e.g. J. Doe #1, J. Doe
#2, and J. Doe #3.

•

The Original Parties should also be required to exercise best efforts to
identify and provide the Court any available contact information or
addresses for each Non-Party or his or her legal counsel.

(3)
Initial Judicial Adjudication: The Court may determine that portions of the
Sealed Materials will remain sealed because they are non-judicial records or judicial records that
played a nominal role in the judicial function. If so, the additional involvement of a Non-Party
affected by such records is unnecessary. However, to the extent that the Court elects to receive
the benefit of Non-Parties’ participation because it preliminarily determines that a portion of the
Sealed Materials may warrant unsealing, we submit that the Court should then provide written
notice to affected Non-Parties in order to permit such Non-Parties to file, under seal, objections
to the release of the Sealed Materials. As set forth below, the notice to each Non-Party should
furnish to him or her the assigned anonymous description and numerical assignment, and set out
the process for responding to such notice.
1
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(4)
Provision of Sealed Materials to Affected Non-Parties: Upon request, a
Non-Party so notified shall receive from the Original Parties the excerpts of the Sealed Materials
pertaining to him or her (the “Excerpts”). Such request should be made under seal and served
upon counsel for the Original Parties. Upon receipt, the Original Parties shall jointly release the
Excerpts to the requesting Non-Party, who must maintain the Excerpts as confidential and not
disclose the same absent further order of this Court. The requesting Non-Party may utilize the
Excerpts only as part of its sealed objections, if any, submitted to this Court.
(5)
Non-Party Objections: This Court should then set a fixed date for the
receipt of objections from Non-Parties. The Court should permit that any such objections be: (a)
filed under seal; and (b) served upon the Original Parties. In order to ensure as transparent a
process as possible in these circumstances, in addition to filing under seal, the objecting NonParty shall publicly file a redacted objection on the Electronic Case Filing system (“ECF”)
reflecting the assigned J. Doe identifier. The redacted versions, publicly filed on ECF must
remove all identifying information about the Non-Party, and any other referenced Non-Parties,
including from the Excerpts.
A Non-Party’s participation in this protocol should be optional. Non-Parties should be
under no obligation to formally object and a Non-Party’s decision not to do so should not be
deemed as consenting to the unsealing of the Sealed Materials. The solicitation and receipt of
objections from Non-Parties who wish to do so is intended to aid this Court in balancing privacy
interests against the public’s right of access; it is not intended to substitute for that critical
balancing test, which is the responsibility of the Court. See In re New York Times, 828 F.2d at
116 (“The job of protecting [non-party privacy rights] rests heavily upon the shoulders of the
trial judge . . . .”). Accordingly, even if no objection is filed by a Non-Party, the Court must
nonetheless undertake the particularized review directed by the Court of Appeals.
(6)
Responses of the Original Parties to Any Non-Party J. Doe Objections:
The Court should provide the Original Parties an opportunity to respond to any objections filed
by Non-Parties. Accordingly, we submit that the Court may elect to set a schedule that provides
the Original Parties fourteen (14) days to file any opposition to a Non-Party J. Doe objection, and
the objecting J. Doe seven (7) days to file a reply in support of any such Original Party objection.
The Original Parties and J. Doe would file their respective submissions under seal, and, as set out
above, file a redacted copy of their submissions on ECF redacting the Sealed Materials (or
excerpts therefrom) and any personally identifying information concerning each J. Doe.
*

*

*

Unless expressly stated otherwise, all notices, submissions, and filings made pursuant to
this Order should remain permanently sealed inasmuch as they are submitted solely so that the
Court may decide whether any Sealed Materials may be unsealed. See Brown, 929 F.3d at 50
n.33 (2d Cir. 2019).
This process outlined in this Order is intended to afford Non-Parties the opportunity to
participate in this proceeding solely as to the issue of whether the Sealed Materials should be
unsealed. Thus, if a Non-Party files an objection, he or she will be treated as having made a
2
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limited purpose appearance in this action. An order from this Court unsealing the Sealed
Materials, in whole or part, as to a Non-Party should be deemed to have affected the Non-Party’s
rights and interest for purposes of appeal.
Pending the Court’s in camera review, the Sealed Materials should remain
sealed. However, nothing set forth herein precludes any party from communicating, publicly or
otherwise, including to law enforcement agencies, so long as such disclosures do not reveal the
contents of the Sealed Materials. A party is, therefore, free and without any restraint whatsoever,
to disclose any information within their personal knowledge. He or she is only limited, pending
the completion of the Court’s inquiry, from proceeding in violation of the Protective Order and
other direction of this Court.

3
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Jay Marshall Wolman, JD
Licensed in CT, MA, NY, DC

September 3, 2019
Via CM/ECF
Hon. Loretta A. Preska
District Court Judge
United States District Court
500 Pearl Street
New York, NY 10007
Re:

Giuffre v. Maxwell | Case No.: 1:15-cv-07433-LAP

Dear Judge Preska:
Intervenor Michael Cernovich d/b/a Cernovich Media originally sought to intervene and
unseal the wholly-redacted summary judgment documents filed by Defendant Ghislaine
Maxwell and the subsequent summary judgment documents that would be filed relative
to Maxwell’s motion. See ECF Nos. 550-552. Mr. Cernovich's goal in unsealing the
Maxwell records was to give the Jeffrey Epstein network the attention it deserved. Mr.
Cernovich had informed many members of the press that Epstein had escaped justice,
with little to no interest from them. Other than a May 4, 2017 write-up in Politico, the
great travesty of the Epstein criminal case was ignored.
See
https://www.politico.com/story/2017/05/04/jeffrey-epstein-trump-lawsuit-sex-trafficking237983. Google Trends shows that there was almost no organic interest from the public
in Epstein at the time he filed his motion to intervene and unseal in January 2017. 1 See,
e.g., https://trends.google.com/trends/explore?q=Jeffrey%20Epstein&geo=US
In the recent Second Circuit decision (ECF No. 977), Mr. Cernovich was the only party
to obtain the exact relief he sought, namely the unsealing of the summary judgment
records. The Miami Herald subsequently sought the full case record to be unsealed,
which Mr. Cernovich believed to be far too ambitious an ask in January 2017. This belief
was confirmed by the Second Circuit's ruling.
Although Mr. Cernovich ultimately joined the Miami Herald's motion to unseal the entire
record (ECF No. 941) as far too much was sealed, then-including the summary judgment
record, it remains unclear if his involvement in this case will remain necessary. The
1

Google Trends tracks the number of times people search for a given keyword, and
keyword searches serve as a way to determine how much public interest there is in a
subject. At that time, the public was uninterested in Jeffrey Epstein and his connections
to powerful people due to a lack of coverage.
100 Pearl Street, 14th Floor, Hartford, Connecticut 06103
jmw@randazza.com | 702.420.2001
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remarkable, Pulitizer-level work done by Intervenor Julie Brown and her colleagues has
far exceeded any expectation he had regarding the coverage the Jeffrey Epstein case
would receive.
On August 9, 2019, following the issuance of the mandate, the Court scheduled a
conference for September 4, 2019, to discuss how to proceed. ECF No. 979. For almost
a decade, the story of Jeffrey Epstein and his confederates fell through the cracks of
media coverage. For reasons that are not clear, the press seemed to be uninterested. As
the Epstein story has now been reported by major every network and publication in the
world, Mr. Cernovich's work as a reporter has had the desired effect of informing the
public and reporting on the most powerful and evil people. Mr. Cernovich will,
therefore, be notifying this Court shortly whether he believes his involvement in the case
is necessary. In the interim, Mr. Cernovich does not believe it necessary for him to
participate in the Conference and, as a result, undersigned counsel will not be appearing.
Thank you for your attention to this matter.
Sincerely,

Jay M. Wolman (JW0600)
Randazza Legal Group, PLLC
100 Pearl Street, 14th Floor
Hartford, CT 06103
Tel: 702-420-2001
ecf@randazza.com
cc:

All Parties (Via CM/ECF)
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1

(In open court)

2

THE COURT:

3

you be seated.

4
5

Good morning, ladies and gentlemen.

Giuffre against Maxwell.

Counsel, please tell me how your client pronounces her
name.

6

MS. McCAWLEY:

7

THE COURT:

8

MS. McCAWLEY:

9

It's Giuffre, Virginia Giuffre.

Yes, ma'am.

Ms. McCawley?

Sigrid McCawley on behalf of Virginia

Giuffre, and I have my partner here with me Josh Schiller.

10

THE COURT:

11

Counsel for Ms. Maxwell?

12

MR. PAGLIUCA:

13

Jeff Pagliuca.

Yes, thank you.

15

Counsel for Mr. Dershowitz?

16

MR. CELLI:
Celli.

18

Dershowitz.

My name is

I'm appearing on behalf of Ms. Maxwell.

THE COURT:

17

Good morning.

Good morning, your Honor.

14

Thank you.
Mr. Celli?

Good morning, your Honor.

It's Andrew

I'm here with my colleague, David Lebowitz for Alan

19

THE COURT:

20

Mr. Lewin, Mr. Krieger, where are you?

21

MR. LEWIN:

22

Won't

Yes, sir.

Good morning.

Good morning, Judge.

Good morning.

Nicholas Lewin and

Paul Krieger for a non-party, styled as John Doe.

23

THE COURT:

Yes, sir.

24

And Ms. Walz?

25

MS. WALZ:

Yes, your Honor.

Christine Walz on behalf

SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300
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1

of the Miami Herald and Julie Brown.

2

THE COURT:

3

Counsel, have you had a conversation about how we're

4

3

Yes, ma'am.

Thank you.

going to do this?

5

MS. McCAWLEY:

6

THE COURT:

7

MS. McCAWLEY:

Yes, your Honor.

Yes, ma'am.
The parties have conferred.

We had a

8

long conference call to discuss the various issues that are at

9

hand here.

As the Court well knows, the Second Circuit has

10

returned this case to you for the purpose of assessing public

11

access --

12

THE COURT:

So I hear.

13

MS. McCAWLEY:

14

So we have done is we've had some dialogue about that.

-- to the docket.

That's correct.

15

We have some different proposals that we would like to present

16

to the Court.

17

As an initial matter, the Court will find that there

18

is some guidance that has come to the Court post the decision

19

of the Second Circuit.

20

dealt with this issue very recently in Sperion v. The City of

21

New York, a very similar issue, where he had an unsealing order

22

and in light of --

23
24
25

THE COURT:

So your fellow judge, Judge Furman, has

Tell me what you people have decided you

want to do.
MS. McCAWLEY:

Sure.

From our perspective, from the
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1

plaintiff's perspective, we proposed an unsealing that would be

2

a review of the docket in a staggered form, starting from the

3

back of the docket forward.

4

dismissal, and what we've done is staggered it in pieces so

5

that the parties would be able to have an opportunity to review

6

that, as well as giving non-parties an opportunity to object,

7

to the extent that they're noticed in any of those filings, and

8

that we would submit -- anybody who wanted to make a proposal

9

for keeping a document sealed, would submit that to the Court.

10

So it would be a staggered form.

11

THE COURT:

12

MS. McCAWLEY:

13

THE COURT:

14

So we have the stipulation of

I mean, you saw Mr. Lewin's letter.
Correct.

He had a very specific proposal.

I'm not

saying they have to be that, but --

15

MS. McCAWLEY:

16

THE COURT:

Yes, I can go through the --

You don't have to do it in tranches.

17

seems you, parties, should have already had a conversation

18

about what you agree should be unsealed.

19

MS. McCAWLEY:

20

as to that, certainly.

21

THE COURT:

22

MS. McCAWLEY:

It

Well, there is a difference of opinion

There's nothing you can agree on?
At this point, we have talked about the

23

structure and there has been no agreement as to what documents

24

would remain sealed.

25

proposal, your Honor, as to which document --

So what -- and I do have a specific
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1

THE COURT:

Okay.

2

MS. McCAWLEY:

Let's hear it.

So as an initial matter, the idea of

3

working from the back forward would be because the bulk of the

4

documents were submitted prior to trial.

5

on the eve of trial at the time the stipulation of dismissal

6

was entered.

7

So we were, you know,

So we're working from docket entry 657, back to the

8

motions in limine.

9

motions in limine, which were submitted on 3-3 of 2017, and so

10

that's docket 917 back to 657; so it's a chunk of, say, 300 or

11

so docket entries that we would have the parties submit.

12

the extent anyone is objecting to unsealing, they would submit

13

that proposal at that time.

14
15

As the Second Circuit had noted, the

To

And then the next batch would be from 657 back to 287,
which is an order on a motion for sanctions.

16

And then the final batch would be 287 back to docket

17

entry 62, which is the day that the Court entered -- that the's

18

the docket entry that the Court entered the confidentiality

19

stipulation.

20

And to the extent that there is any concern about any

21

of the submissions that were post the dismissal of the case,

22

there was some confidential submissions in the later filings

23

with the Miami Herald and others in this case, that would be

24

reviewed at the very back end because that's the smallest

25

portion.
SOUTHERN DISTRICT REPORTERS, P.C.
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6

1

So that's the proposal that we had.

2

as the plaintiff has submitted to the Second Circuit

3

previously, our proposal is to redact only those items that are

4

Social Security numbers, the names of minor victims, as well as

5

any highly sensitive, personal medical information.

6

the proposal we made to the Second Circuit when we handled it

7

at the summary judgement sealing of materials.

8
9

THE COURT:

And in our view,

So that is

How do you people intend to address the

non-party claim that Mr. Lewin wrote about?

10

MS. McCAWLEY:

Yes, so with respect to the non-party

11

claims, as part of this process, anybody whose information, for

12

example the deponent -- there were non-party deponents in this

13

case -- would be notified if their name appeared in the

14

grouping, to be given the opportunity to submit an objection,

15

if they had one, with respect to any of the filings within that

16

docket section.

17
18

THE COURT:

All right.

that?

19

MR. PAGLIUCA:

20

THE COURT:

21

MR. PAGLIUCA:

22

Your Honor, again, Jeff Pagliuca.

Yes.

Mr. Celli.

This is Jeff Pagliuca on behalf of

Ms. Maxwell, your Honor.

23

THE COURT:

24

MR. PAGLIUCA:

25

Who would like to comment on

Yes, sir.
Your Honor, I have a different process

in mind.
SOUTHERN DISTRICT REPORTERS, P.C.
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1

THE COURT:

2

MR. PAGLIUCA:

Did you people not talk about this?
We did talk, your Honor.

Like most

3

everything in this case, there's generally not been agreement

4

about how to resolve the issues, unfortunately.

5

In my view, your Honor, there should be -- the parties

6

should identify globally what I would call category one,

7

category two and category three documents.

8

be non-judicial documents; category two would be what I would

9

call negligible-role judicial documents; category three would

10

7

Category one would

be judicial documents.

11

Those issues would be presented to the Court by the

12

parties.

13

issues.

14

documents, which frankly, your Honor, in my review of the

15

900-and-some-odd filings in this case, I would say most, if not

16

all, in my view, certainly post the protection order, are going

17

to be in the category one or category two documents, either

18

non-judicial documents or negligible-role judicial documents.

19

The Court could decide the category one, category two
To the extent that there are any remaining judicial

THE COURT:

Give me some examples of generically

20

non-judicial documents.

21

stupid like that?

22

MR. PAGLIUCA:

Motions for an extension or something

Motions for extension, deposition

23

designations.

So the Court knows, there were 29 depositions

24

taken in this case.

25

so the trial, which was scheduled for May 15, was going to be

The vast majority were out of state, and
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1

largely by video deposition.

2

of deposition designations and counter-designations and

3

objections to those designations.

4

So there were literally thousands

That motion -- that motion practice, with the

5

designation, counter-designations and objections, were never

6

ruled on by Judge Sweet in advance of trial.

7

important also for this Court to understand that on the eve of

8

trial, one week before trial, when this case settled, there

9

were 50 -- five-O -- motions pending in this case.

10

And I think it's

Five-O

motions pending that had not been ruled on by the Court.

11

The majority of those were either 702 challenges to

12

experts, motions in limine, or the deposition designation

13

issues.

14

a judicial document.

15

I'm going to play this portion of a deposition at trial.

16

requires no action by the Court, absent an objection.

17

I can't imagine that a deposition designation would be
It is simply a party giving notice that
It

Similarly, the counter-designation requires no action

18

by the Court, absent an objection.

And I follow that up with

19

the objections, which were never considered by Judge Sweet, I

20

think would also fall in either the non-judicial document

21

category or the negligible judicial document category because,

22

really, what the Court is doing is ruling on an objection, and

23

if a designation is not a judicial document, I can't imagine

24

that a Court ruling on a hearsay objection in advance of trial,

25

meaning that the testimony would not be played to the jury or
SOUTHERN DISTRICT REPORTERS, P.C.
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1

made public, in the event that the objection is sustained, I

2

can't imagine, frankly, that that is a judicial document, but

3

if it is, it is a negligible judicial document, in my view.

4

THE COURT:

I thought the Second Circuit was of the

5

view that the Court's ruling on the evidence that's coming in

6

to trial is a core judicial function.

7

Sweet didn't get to that before the people settled, but...

8

MR. PAGLIUCA:

9

THE COURT:

10
11
12

I hear you that Judge

I think --

Kind of weigh those two.

MR. PAGLIUCA:

I think that they are discovery

documents, your Honor, because -THE COURT:

They're not discovery documents.

13

like you took the deposition and you just filed it.

14

know, we don't do that in this district.

15

9

It's not

As we

But my question is, how do we weigh the designation of

16

trial evidence, even though not ruled on, against the Circuit

17

saying that running trial evidence is a core judicial function?

18

MR. PAGLIUCA:

I don't see this as a core judicial

19

function, your Honor, because we don't know how this was going

20

to play out, frankly.

21

and nothing happened to them.

22

just going to wait, and if this gets played at trial, I'll make

23

these rulings as they come.

24
25

These things were submitted to the Court
Judge Sweet could have said, I'm

I don't know.

The same as with the 702 issues, your Honor.

These

are discovery documents that are being objected to, and by
SOUTHERN DISTRICT REPORTERS, P.C.
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1

necessity, we have to place the issue before the Court.

2

something that is inadmissible should not become a core

3

judicial document by virtue of the fact that one party

4

inappropriately is trying to submit evidence to a jury that

5

shouldn't be allowed.

6

THE COURT:

7

MR. PAGLIUCA:

All right.
So those are the kinds of things that I

8

think need to be addressed first.

9

document?

10

But

What is a non-judicial

What is a non --

THE COURT:

Okay.

But here's the question:

How are

11

we going to minimize everybody's work?

12

saying, there would have to be a bunch of rulings upfront,

13

document by document, about non-judicial, negligibly judicial,

14

and judicial documents.

15

again, right, and weigh, for example, the negligibly judicial

16

documents?

And then probably we'd have to go back

17

MR. PAGLIUCA:

18

is some work involved in this.

19

THE COURT:

20

MR. PAGLIUCA:

From what you're

Well, I think, your Honor, yes, there

Yes.
Yes, I agree, but I think, fairly

21

quickly, we will get to a point where the Court is going to

22

decide, you know, are these categories, I will say simple

23

designations, are they judicial documents or not.

24

says they're not, we move on.

25

Okay.

If the Court

Now, we have the next, which are objections to
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1

designations, deposition designations.

2

well, I'm going to decide that they are in one of these

3

categories, and then we move on.

4

11

The Court then says,

The reason I'm proposing this, your Honor, is I will

5

skip to the end, which is, frankly, I agree with the submission

6

by Mr. Krieger and Mr. Lewin.

7

out.

8
9

I think it was very well thought

I think it's the appropriate way to notify non-parties.
The thing that they don't know is that under their

proposal, there are probably hundreds of people that would need

10

to be designated, and I am suggesting that we do a review of

11

core, you know, category one, two, three.

12

THE COURT:

I see.

You want to do the categories

13

first, so that if a big category involving the non-parties is

14

ruled out, then we don't have to bother all the non-parties?

15

MR. PAGLIUCA:

Correct, your Honor.

Because in these

16

29 depositions, there are dozens, if not hundreds, of names of

17

other people.

18

pleadings, there are literally hundreds of pages of

19

investigative reports that mention hundreds of people.

In the documents that were attached to various

20

There is a piece of evidence that I will generically

21

refer to as "an address book" that has a thousand names in it

22

probably, and so, you know, if we are going to notify people

23

who may have --

24

THE COURT:

I understand.

25

MR. PAGLIUCA:

That's the problem.

That's what I am
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1

proposing, your Honor.

2

frankly, given that most of these documents fall into either

3

discovery dispute documents, motion in limine documents, or

4

deposition designation documents.

5

fairly easy task for everyone to go through those.

6
7
8
9

THE COURT:

I don't think it's that onerous,

Says you.

So I think it would be a

Let me just hear from anyone,

and then we'll go back to Ms. McCawley.
MS. WALZ:

Yes, ma'am.

I think that counsel is mistaken that this

is going to be an easy task and that these documents are not

10

going to be judicial documents.

11

part, everything --

12

THE COURT:

I think that, for the most

The question is only how are we going to

13

do it more easily, most easily, and I agree with you, counsel

14

is mistaken, it's not going to be easy.

15

is the most easy way?

16

12

MS. WALZ:

The question is what

So we think that having some guidance from

17

the Court upfront about what documents are going to be judicial

18

documents would be very helpful.

19

THE COURT:

20

MS. WALZ:

Okay.

So you're with him.

Judicial documents, yes, but not having the

21

parties decide amongst themselves whether they are judicial

22

documents or not.

23

involved in any further discussion about that, and we think

24

that having --

25

Obviously, the intervenors would want to be

THE COURT:

But if the parties agree, which it sounds
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1

unlikely, but of course, they have to try to do it themselves

2

first.

3
4

MS. WALZ:

If they agree that it's a non-judicial

document.

5

THE COURT:

6

MS. WALZ:

We think that --

7

THE COURT:

As a category.

8

MS. WALZ:

They agree whatever category it's in.

As to the category, I think it's unlikely

9

that the parties are going to agree; so I think setting up a

10

schedule where we can get guidance from the Court as to that,

11

where there's briefing from the parties and having that occur

12

on a very --

13

THE COURT:

14

MS. WALZ:

15
16
17

THE COURT:

20

MS. WALZ:

24
25

And you don't disagree with counsel's

three categories.

19

23

-- expedited basis is the best way of

THE COURT:

MS. WALZ:

22

Expedited.

approaching that for now.

18

21

13

Judicial documents, non-judicial documents.
And negligibly judicial documents.
I disagree with the assertion that anything

is negligibly a judicial document.
THE COURT:

I think the Court of Appeals did give

counsel a little support on this one.
MS. WALZ:

A middle ground in between the two, we

would agree to that.
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1

THE COURT:

Okay.

2

we go back to Ms. McCawley?

3

MR. CELLI:

Who else wants to be heard before

Your Honor, Andrew Celli for Alan

4

Dershowitz.

5

Mr. Dershowitz's position is that there should be maximum

6

disclosure with maximum speed.

7
8

14

I don't have much to add, except to say that

THE COURT:

I don't care.

Do you disagree with what

counsel has just said?

9

MR. CELLI:

We agree with the Herald.

We think that

10

procedure makes sense, and we would want to, obviously,

11

participate as intervenors in the case.

12

originally brought the matter for an application for openness;

13

so we want to participate as well.

14

THE COURT:

15

Mr. Lewin?

16

MR. LEWIN:

We are the ones who

Yeah, yeah, yeah.

Thank you, your Honor.

If anything, this

17

entire discussion illustrates why the protocol we proposed is

18

right.

19

makes it easy.

20

that there are three categories.

21

simplification.

22

continuum of documents.

If there are areas where the parties can agree, that
Moreover, we agree with three -- sort of ideas
Of course, that's a

The Second Circuit has said there are

23

THE COURT:

Yes, yes, yes.

24

MR. LEWIN:

Right?

25

So there has to be some way to

sort of categorize things.
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1

THE COURT:

Okay.

15

But here's the question that

2

counsel raised.

3

literally a thousand people, and I think what they're trying to

4

do is to minimize the efforts they have to go through to notify

5

people and the effort which the non-parties might have to go

6

through which, at the end of the day, might turn out to be for

7

nothing.

8
9

In some of these documents, there are

What do you say to that?
MR. LEWIN:

Judge, it's never great to be in a

position of saying this is the judge's issue, but this is

10

precisely why the Second Circuit, since at least 1987, has said

11

this responsibility rests heavily on the shoulders of the

12

district judge because it is --

13

THE COURT:

Of course, the district judge always asks

14

the lawyers what they think.

15

MR. LEWIN:

Of course.

16

THE COURT:

What do you think?

17

MR. LEWIN:

Of course, Judge.

But again, I will point

18

out Judge Kaplan, just yesterday, issued an opinion, which we

19

can hand up, in United States v. Gatto, which is 17 CR 686, in

20

which he reviews a series of documents that were of great

21

public interest that intervenors requested.

22

the extraordinary privacy interest of non-parties -- well,

23

Judge, if you let me finish --

The Judge assesses

24

THE COURT:

Did you hear me say anything?

25

MR. LEWIN:

-- that the documents should remain under
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16

1

seal.

It may well be the case, especially after this triaging

2

of the documents, that the Court is able to wholesale knock out

3

documents and maintain them under seal because the privacy

4

interests of the subject matter in this case are --

5

THE COURT:

Of course, but you say you want to be

6

heard, and I don't -- I mean, one thing we might do is, if we

7

go down this road, is go ahead and do all the briefing

8

expeditiously, and then to the extent that we think perhaps

9

some of it should be unsealed, then worry about giving notice.

10

MR. LEWIN:

That is precisely what we proposed in our

11

protocol, Judge, which is that the first step, the parties

12

identify and agree on the issues.

13

THE COURT:

I hear you.

14

Ms. McCawley.

15

MS. McCAWLEY:

Yes, your Honor.

The efficiency that I

16

see in the proposal of starting from the back forward, in that

17

sense, is that the bulk of what we're talking about here is in

18

that back half of the docket; so the depositions, which I do

19

believe are judicial documents -- and we submitted

20

designations -- for all the reasons your Honor just said, those

21

get considered; the motions in limine, which the Second Circuit

22

has already said weigh in the favor of judicial documents; the

23

motions to compel --

24
25

THE COURT:

I don't understand why we do don't it all

at once.
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1

MS. McCAWLEY:

That's what I'm saying.

So we do that

2

at once in that one batch, that implicates the earlier

3

documents because there are only pieces of those --

4

THE COURT:

I'm only do this one time.

5

MS. McCAWLEY:

6

THE COURT:

Exactly.

Why wouldn't we adopt counsel's suggestion

7

of putting the documents in categories, but do them all?

8

mean, they're all going to --

9

MS. McCAWLEY:

10

THE COURT:

11

MS. McCAWLEY:

I

I see what you're say.

-- be put into categories.
I understand what you're saying.

So

12

it's twofold.

13

more efficient because you would not be dealing with judicial,

14

non-judicial, et cetera, because you're dealing with the back

15

half when those objections can be raised.

16
17
18
19

I just believe that the first piece would be

THE COURT:

Yes.

You guys disagree as to whether

those are judicial or not.
MS. McCAWLEY:

It sounds like there is some

disagreement, your Honor.

20

THE COURT:

No kidding.

21

MS. McCAWLEY:

So I do think that another alternative

22

is to do the entire docket, separating those out.

The only

23

problem there is you're layering it twice, right?

So you're

24

going to have the debate over judicial, non-judicial,

25

et cetera, and then the notification period, and then the
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1
2

review of the documents.
So it seems that that's what I was doing, the bulk in

3

the first part of the most significant documents, to try to

4

move it forward in a more expeditious manner.

5

if the Court feels it would be better to do a layer of

6

judicial, non-judicial first, before the notification, that's

7

certainly something it's amenable to.

8
9
10
11

18

THE COURT:

But we're open,

I think we may as well do that.

I mean,

the suggestion of notifying a thousand people on something that
may ultimately easily be determined to be non-judicial -MS. McCAWLEY:

Sure.

I just, for the record, in my

12

view, knowing the documents, I don't believe that's an accurate

13

statement of the amount of people that would be notified in

14

these materials, but setting that aside --

15
16
17

THE COURT:

In the generically described documents,

that's about the number.
MS. McCAWLEY:

Well, in that generically described

18

document, that document is already public; so there's that

19

issue, as well.

20
21

THE COURT:

What about that?

Do we think that the

other documents will implicate that number of people?

22

MS. McCAWLEY:

The other documents, for example --

23

THE COURT:

24

MS. McCAWLEY:

I'm sorry.

25

MR. PAGLIUCA:

There are hundreds of other people

I'm sorry.

I was asking Mr. Pagliuca.
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1

implicated in the other documents, your Honor, and the Second

2

Circuit has already redacted some of that from the summary

3

judgement material, which would then, I think, have to be

4

redacted if it were, in fact, a judicial document, from those

5

documents.

6

but --

So that may take care of some of that problem,

7

THE COURT:

8

MR. PAGLIUCA:

9

haven't been redacted.

So do I.
-- there are a large body of names that
There are a lot of people, your Honor.

10

THE COURT:

11

MS. McCAWLEY:

12

THE COURT:

Anybody else?

13

All right.

Would you folks get together.

Okay.

Did you want to add anything else?

No, your Honor.

Let's do

14

expedited briefing on what is or is not in any of the three

15

categories.

16

be helpful to be able to group the documents.

17
18

19

To the extent you can, it's, obviously, going to

How are we going to keep this under control in terms
of the length of briefing?

19

MS. McCAWLEY:

20

THE COURT:

21

MS. McCAWLEY:

Anybody?

Well, your Honor --

Go ahead.
Excuse me.

This is Sigrid McCawley.

22

One option would be, obviously, we're grouping, as I've gone

23

through, and we have the docket itself.

24

just have that as an exhibit and group -- mark those so that

25

the legal briefing is limited to referring to what's in the

One idea would be to

SOUTHERN DISTRICT REPORTERS, P.C.
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1

exhibit.

2

brief of, you know, 20 pages.

3

THE COURT:

4

So in other words, there's a regular, normal-size

There is not going to be a normal-size

brief on each one of these things, at all.

5
6

20

MS. McCAWLEY:

I'm sorry, I meant on the categories

you're suggesting, and then referring to the exhibit.

7

THE COURT:

I don't care if you refer to the exhibits,

8

and you probably have to, but the titles of the categories, you

9

know, deposition designations, and objections, probably, right?

10

Are they the same category?

11

to pleadings.

What else?

12

MS. McCAWLEY:

13

THE COURT:

14

Documents otherwise just attached

Motions in limine documents?

Yes, correct.

What else?

Motions to compel.

Motions to compel documents.

What else?

15

MS. McCAWLEY:

There were also some discovery

16

disputes, adverse inferences, things of that nature that had

17

things attached.

18

THE COURT:

19

MS. McCAWLEY:

20
21

Okay.
So there are logical categories within

the -THE COURT:

All right.

But let's say we end up with

22

ten or fewer.

23

pages in reply for each of those categories.

24

stuff, right?

25

Five pages, four, five pages against; three

MS. McCAWLEY:

This is not hard

Right.

SOUTHERN DISTRICT REPORTERS, P.C.
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1

THE COURT:

Sir?

2

MR. PAGLIUCA:

I think that's fine, your Honor.

I'm

3

trying to envision, though, when we are talking about the

4

category two documents.

5

the designations that these fall into that category, that's one

6

thing, but if we are arguing about the balancing that the Court

7

has to do about sealing or unsealing, that's way more

8

complicated.

9

THE COURT:

There is -- I suppose if it's simply

I thought we were going to first consider

10

which category the documents went into.

11

there's a ruling on that.

12

do.

13

to me, much as it pains me to say it, you probably get a second

14

shot at the medium category.

15

Then, let's say,

Judicial, we know what we have to

Non-judicial, we know what we have to do.

MR. PAGLIUCA:

It then seems

I think that's right, your Honor, and

16

I'm going to suggest now, we're going to revisit this if we get

17

there, but it's likely more of a conversation and an argument

18

about those, than doing that in writing because there's quite a

19

bit to each of those different pieces.

20

THE COURT:

All right.

21

to that and see how much it is.

22

MR. PAGLIUCA:

23
24
25

We can get to that when we get

And can you repeat for me, your Honor,

the page limitations?
THE COURT:

I was thinking five pages for sealing,

five pages against sealing, and three pages in reply.
SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300
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1

spaced.

2

And, Mr. Lewin, do not write those teeny, little

3

footnotes.

4

can't read those teeny, little footnotes.

5
6

MR. PAGLIUCA:

I

And, your Honor, that is per category?

So if we have ten categories, we are going to --

7
8

The rules say 12 point-type text in footnotes.

THE COURT:

Yes, sir.

though; you'll be killed.

9

MR. PAGLIUCA:

Don't expand it past ten,

What else?

That's all for me, your Honor.

10

THE COURT:

11

heard on these things, right?

12

original parties, do you want to agree on your categories, and

13

then to the extent that the non-party wishes to be heard on a

14

category, you get to weigh in as well?

15

that?

16

Now, the non-parties might want to be

MR. PAGLIUCA:

What do you want to do?

The

Any reason not to do

Here's what I see the practical problem

17

with that, your Honor, is that they don't know what are in

18

these documents.

19

THE COURT:

20

MR. PAGLIUCA:

21

THE COURT:

22

Absolutely.
So it's going to be difficult.

Well, but perhaps they want to say

something.

23

MR. PAGLIUCA:

24

THE COURT:

25

whole thing, right?

That's fine, but --

And Ms. Walz is going to say unseal the

SOUTHERN DISTRICT REPORTERS, P.C.
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1
2

MR. PAGLIUCA:

Right, of course.

I don't see the

efficacy of having non-parties involved in this initial --

3

THE COURT:

Well, what I'm saying is you people get

4

your categories together.

5

say, and to the extent any of them wishes to be heard, they can

6

put five pages in too.

7

MR. PAGLIUCA:

8

You people say whatever you want to

That's fine, your Honor.

I don't have

a problem with that.

9

THE COURT:

All right?

And presumably, you would do

10

it at the time of the response, the response that says

11

unsealed; so that the proponent of sealing would have the

12

opportunity, in the reply, to reply to the non-party as well.

13

Is that all right with you people?

14

MR. CELLI:

That's fine, your Honor.

15

THE COURT:

Okay.

17

MR. CELLI:

Just to be clear, your Honor?

18

THE COURT:

Yes, sir.

19

MR. CELLI:

I'm sorry.

16

20

What else, friends?

Can we have

the --

That's five pages per category

for each of the --

21

THE COURT:

Yes, sir.

22

MR. CELLI:

Thank you.

23

THE COURT:

May we have the categories in a week?

24

the first round a week after that?

25

we do that?

And

A week, a week, a week, can

SOUTHERN DISTRICT REPORTERS, P.C.
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1
2

MR. PAGLIUCA:

I think that's going to be very

difficult for me, your Honor, given my schedule.

3

THE COURT:

4

MR. PAGLIUCA:

5

24

What's the issue?
I have multiple hearings and trials

over the next two weeks.

6

THE COURT:

Who's working with you on this?

7

MR. CELLI:

Mr. Gee and Ms. Menninger, who I also know

8

are very busy right now.

9

THE COURT:

10
11

MR. PAGLIUCA:

I understand, your Honor, but I was

going to suggest 30 days for the initial round.

12
13

You know, we've got to get this done.

THE COURT:

No, no.

We're going to do it -- what's

the word?

14

MS. WALZ:

15

THE COURT:

16

Two weeks for the categories, and then a week, a week,

17

Thank you, ma'am.

a week.

18
19

Expedited.

Anything else, friends?

Thank you.

Nice to see you

all.

20

MS. McCAWLEY:

21

MR. LEWIN:

Thank you, Judge.

22

THE COURT:

Morning.

23

(Adjourned)

Thank you, your Honor.

24
25
SOUTHERN DISTRICT REPORTERS, P.C.
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UNITED STATES COURT OF APPEALS
FOR THE
SECOND CIRCUIT
_________________

At a Stated Term of the United States Court of Appeals for the Second Circuit, held at the
Thurgood Marshall United States Courthouse, 40 Foley Square, in the City of New York, on the
13th day of September, two thousand and nineteen.
Before:

José A. Cabranes,
Rosemary S. Pooler,
Christopher F. Droney,
Circuit Judges.
__________________________________

Sep 13 2019

Julie Brown, Miami Herald Media Company,
STATEMENT OF COSTS
Intervenors - Appellants.
v.

Docket No. 18-2868

Ghislaine Maxwell,
Defendant - Appellee,
v.
Virginia L. Giuffre,
Plaintiff - Appellee.
______________________________

IT IS HEREBY ORDERED that costs are taxed against Defendant-Appellee Ghislaine
Maxwell and in favor of Intervenors-Appellants Julie Brown and the Miami Herald Media
Company in the amount of $1,604.80.
For the Court:
Catherine O’Hagan Wolfe,
Clerk of Court

CERTIFIED COPY ISSUED ON 09/13/2019
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Sigrid McCawley
Telephone: (954) 356-0011
Email: smccawley@bsfllp.com

September 18, 2019
VIA ECF
The Honorable Judge Loretta A. Preska
District Court Judge
United States District Court
500 Pearl Street
New York, NY 10007
Re:

Giuffre v. Maxwell,
Case No. 15-cv-07433-LAP

Dear Judge Preska:
Plaintiff submits the following categories of documents pursuant to the Court’s Order of
September 5, 2019. Dkt. 982. The parties met and conferred several times over the past two weeks,
and were able to reach agreement with the exceptions of Categories 4 and 10 below. Plaintiff
believes that all documents concerning trial deposition designations (including objections and
counter-designations) fit comfortably within one category. Defendant requested that Category 4
be broken out into two separate categories: one for trial deposition designations, and another for
counter-designations, trial objections, and counter-designations. Plaintiff includes as Category 10
“Motions re. depositions,” which Defendant’s list does not include.
It is Plaintiff’s understanding from the meet and confer process that Defendant Maxwell’s
submission may also include labeling certain docket entries as including information that was put
forth in Defendant’s view for an “improper purpose.” Defendant did not challenge these
submissions in the underlying action despite having the opportunity to do so, and it is Plaintiff’s
position that Defendant cannot now inject these belated challenges, which are all unfounded in any
event.
While the parties generally agree as to the categories, there is disagreement as to which
categories the individual docket entries listed below fall under. In addition, Plaintiff considers
each document in question to be a judicial document.
Categories Reflected in Docket Entries:
1. Motions to Compel and Related Motions for Protective Orders and Court Orders (“Motion
to Compel”)

Case 1:15-cv-07433-LAP Document 986 Filed 09/18/19 Page 2 of 60

The Honorable Judge Loretta A. Preska
September 18, 2019

Page |2
2. Motions in Limine re. Admissibility of Evidence and Related Orders (“Motion in Limine
re. Admissibility of Evidence”)
3. Motions in Limine re. Expert Testimony and Related Orders (“Motion in Limine re.
Expert”)
4. Trial Deposition Designations and Counter-Designations and Trial Objections and Counter
Designations
5. Filings related to Third-Party Intervenors and Related Orders (“Pleadings re. Third-Party
– Intervenors”)
6. Filings related to Third-Party – Other – and Related Orders (“Pleadings re. Third-Party –
Other”)
7. Case Management Pleadings and Related Orders (“Case Management”)
8. Adverse Inference/Sanctions Motions/ Motions to Strike or Exclude Evidence
9. Trial Motions and Trial Submissions
10. Motions re. Depositions

Date Filed DE

04/04/2016 79

04/25/2016 121

Category

Docket Text

DECLARATION of Sigrid S. McCawley in
Opposition re: 75 MOTION to Compel Responses
Motion to Compel – Judicial to Defendant's First Set of Discovery Requests to
Plaintiff filed by Virginia L. Giuffre. (Attachments:
Document
# 1 Exhibit Exhibit 1, # 2 Exhibit Exhibit 2, # 3
(Exhibit 4 “Restricted”)
Exhibit Exhibit 3, # 4 Exhibit Exhibit 4, # 5 Exhibit
Exhibit 5, # 6 Exhibit Exhibit 6)

Motion to Compel
– Judicial Document
Redacted

REPLY MEMORANDUM OF LAW in Support re:
96 MOTION for Clarification of Court's Order and
For Forensic Examination. REDACTED filed by
Virginia L. Giuffre.
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04/25/2016 122

05/02/2016 135

Motion to Compel
– Judicial Document
Redacted -Ex. 4, 7,8

Motion to Compel – Judicial REDACTED OPINION #106433 re: 33 MOTION
Document
to Compel Defendant Ghislaine Maxwell to
Redacted

05/04/2016 139

DECLARATION of Sigrid McCawley in Support
re: 96 MOTION for Clarification of Court's Order
and For Forensic Examination filed by Virginia L.
Giuffre. (Attachments: # 1 Exhibit, # 2 Exhibit, # 3
Exhibit, # 4 Exhibit REDACTED, # 5 Exhibit, # 6
Exhibit, # 7 Exhibit REDACTED, # 8 Exhibit
REDACTED)

Produce Documents Subject to Improper Claim of
Privilege.

Motion to Compel– Judicial
Document
RESPONSE re: 134 Order, Redacted filed by
Virginia L. Giuffre.

Redacted

05/04/2016 140

Motion to Compel
– Judicial Document
Redacted – Ex. 1

05/04/2016 141

05/05/2016 143

Motion to Compel
– Judicial Document
(In Camera Materials)

NOTICE of In Camera Submission re: 134 Order.
Document filed by Virginia L. Giuffre.

Motion to Compel – Judicial
MOTION to Compel Defendant Ghislaine Maxwell
Document
Redacted

05/05/2016 144

DECLARATION of Sigrid McCawley re: 139
Response, DECLARATION of Sigrid McCawley in
Support filed by Virginia L. Giuffre. (Attachments:
# 1 Exhibit Redacted, # 2 Exhibit, # 3 Exhibit)

to Answer Deposition Questions Redacted filed by
Virginia L. Giuffre.

DECLARATION of Sigrid McCawley in Support
Motion to Compel– Judicial re: 143 MOTION to Compel Defendant Ghislaine
Maxwell to Answer Deposition Questions Redacted
Document
filed by Virginia L. Giuffre. (Attachments: # 1
Exhibit Redacted, # 2 Exhibit Redacted, # 3
Redacted - Exs. 1, 2,4,5,6,7 Exhibit, # 4 Exhibit Redacted, # 5 Exhibit
Redacted, # 6 Exhibit Redacted, # 7 Exhibit
Redacted)

Case 1:15-cv-07433-LAP Document 986 Filed 09/18/19 Page 4 of 60

The Honorable Judge Loretta A. Preska
September 18, 2019

Page |4
Motion to Compel – Judicial RESPONSE to Motion re: 143 MOTION to
Document
Compel Defendant Ghislaine Maxwell to Answer
05/10/2016 149
Redacted

05/10/2016 150

Motion to Compel
– Judicial Document
Redacted - Ex. A

05/11/2016 152

Deposition Questions Redacted filed by Ghislaine
Maxwell.
DECLARATION of Jeffrey S. Pagliuca in
Opposition re: 143 MOTION to Compel Defendant
Ghislaine Maxwell to Answer Deposition Questions
Redacted filed by Ghislaine Maxwell.
(Attachments: # 1 Exhibit A)

Motion to Compel – Judicial REPLY MEMORANDUM OF LAW in Support re:
Document
143 MOTION to Compel Defendant Ghislaine
Maxwell to Answer Deposition Questions Redacted
filed by Virginia L. Giuffre.
DECLARATION of Sigrid McCawley in Support
re: 143 MOTION to Compel Defendant Ghislaine
Maxwell to Answer Deposition Questions Redacted
Motion to Compel – Judicial filed by Virginia L. Giuffre. (Attachments: # 1
Document
Exhibit Exhibit 1 Redacted, # 2 Exhibit Exhibit 2
Part 1, # 3 Exhibit Exhibit 2 Part 2, # 4 Exhibit
Exhibit 2 Part 3, # 5 Exhibit Exhibit 3 Part 1, # 6
Redacted- Ex. 1
Exhibit Exhibit 3 Part 2, # 7 Exhibit Exhibit 4, # 8
Exhibit Exhibit 5, # 9 Exhibit Exhibit 6, # 10
Exhibit Exhibit 7)

Redacted

05/11/2016 153

05/20/2016 155

Motion to Compel – Judicial
Document
MOTION to Compel Non-Privileged Documents
filed by Ghislaine Maxwell.

Redacted
DECLARATION of Laura A. Menninger in

05/20/2016 156

Motion to Compel – Judicial Support re: 155 MOTION to Compel NonPrivileged Documents filed by Ghislaine Maxwell.
Document
Redacted- Ex. E, J

05/25/2016 160

Motion regarding Deposition
MOTION for Leave to Serve Three Deposition
– Judicial Document
Redacted

05/25/2016 161

(Attachments: # 1 Exhibit A, # 2 Exhibit B, # 3
Exhibit C, # 4 Exhibit D, # 5 Exhibit E, # 6 Exhibit
F, # 7 Exhibit G, # 8 Exhibit H, # 9 Exhibit I, # 10
Exhibit J)
Subpoenas by Means Other Than Personal Service
Redacted filed by Virginia L. Giuffre.

Motion regarding Deposition DECLARATION of Sigrid McCawley in Support
re: 160 MOTION for Leave to Serve Three
– Judicial Document
Redacted- Ex. 2

Deposition Subpoenas by Means Other Than
Personal Service Redacted. Document filed by
Virginia L. Giuffre. (Attachments: # 1 Exhibit
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Composite Exhibit 1, # 2 Exhibit Exhibit 2
Redacted, # 3 Exhibit Composite Exhibit 3, # 4
Exhibit Exhibit 4, # 5 Exhibit Exhibit 5, # 6 Exhibit
Exhibit 6, # 7 Exhibit Exhibit 7, # 8 Exhibit Exhibit
8, # 9 Exhibit Composite Exhibit 9)

05/26/2016 164

Motion to Compel – Judicial MOTION to Compel all Attorney-Client
Document
Communications and Work Product Put At Issue by
Redacted

05/26/2016 165

05/27/2016 172

Plaintiff and Her Attorneys filed by Ghislaine
Maxwell. (Menninger, Laura)

DECLARATION of Laura A. Menninger in
Support re: 164 MOTION to Compel all AttorneyClient Communications and Work Product Put At
Motion to Compel – Judicial
Issue by Plaintiff and Her Attorneys filed by
Document
Ghislaine Maxwell. (Attachments: # 1 Exhibit A, #
2 Exhibit B, # 3 Exhibit C, # 4 Exhibit D, # 5
Exhibit E, # 6 Exhibit F, # 7 Exhibit G, # 8 Exhibit
Redacted-Ex. C,H, J, K
H, # 9 Exhibit I, # 10 Exhibit J, # 11 Exhibit K, #
12 Exhibit L, # 13 Exhibit M, # 14 Exhibit N, # 15
Exhibit O, # 16 Exhibit P, # 17 Exhibit Q)

Motion re Depositions –
Judicial Document

MOTION To Exceed Presumptive Ten Deposition
Limit Redacted filed by Virginia L. Giuffre.

Redacted

Motion re Depositions –
Judicial Document
05/27/2016 173
Redacted- Ex 5,6

05/31/2016 179

DECLARATION of Sigrid McCawley in Support
re: 172 MOTION To Exceed Presumptive Ten
Deposition Limit Redacted filed by Virginia L.
Giuffre. (Attachments: # 1 Exhibit Exhibit 1, # 2
Exhibit Exhibit 2, # 3 Exhibit Exhibit 3, # 4 Exhibit
Exhibit 4, # 5 Exhibit Exhibit 5 Redacted, # 6
Exhibit Exhibit 6 Redacted, # 7 Exhibit Exhibit 7
Part 1, # 8 Exhibit Exhibit 7 Part 2, # 9 Exhibit
Exhibit 8, # 10 Exhibit Exhibit 9)

Motion to Compel – Judicial
RESPONSE in Opposition to Motion re: 155
Document
Redacted

MOTION to Compel Non-Privileged Documents
filed by Virginia L. Giuffre.

Case 1:15-cv-07433-LAP Document 986 Filed 09/18/19 Page 6 of 60

The Honorable Judge Loretta A. Preska
September 18, 2019

Page |6
DECLARATION of Meredith L. Schultz in

05/31/2016 180

Motion to Compel – Judicial Opposition re: 155 MOTION to Compel NonDocument
Privileged Documents filed by Virginia L. Giuffre.
Redacted- Ex. 1,2,3,5,6

06/01/2016 184

Motion to Compel - Judicial RESPONSE in Opposition to Motion re: 164
MOTION to Compel all Attorney-Client
Document
Redacted

06/01/2016 185

06/06/2016 189

Motion re Depositions –
Judicial Document

Motion re Depositions –
Judicial Document
Redacted- Ex. A

06/06/2016 191

Communications and Work Product Put At Issue by
Plaintiff and Her Attorneys. . Document filed by
Virginia L. Giuffre.

DECLARATION of Sigrid S. McCawley in
Opposition re: 181 LETTER MOTION to Seal
Document 164 MOTION to Compel all AttorneyClient Communications and Work Product Put At
Motion to Compel –
Issue by Plaintiff and Her Attorneys, addressed to
Judge Robert W. Sweet from Meredith Schultz
Judicial Document
dated 06/01/16 filed by Virginia L. Giuffre.
(Attachments: # 1 Exhibit 1, # 2 Exhibit 2 Sealed, #
3 Exhibit 3 Sealed, # 4 Exhibit 4, # 5 Exhibit 5, # 6
Redacted- Ex. 2,3,11,13, 14- Exhibit 6, # 7 Exhibit 7, # 8 Exhibit 8, # 9 Exhibit
16
9, # 10 Exhibit 10, # 11 Exhibit 11 Sealed, # 12
Exhibit 12, # 13 Exhibit 13 Sealed, # 14 Exhibit 14
Sealed, # 15 Exhibit 15 Sealed, # 16 Exhibit 16
Sealed)

Redacted

06/06/2016 190

(Attachments: # 1 Exhibit Redacted, # 2 Exhibit
Redacted, # 3 Exhibit Redacted, # 4 Exhibit, # 5
Redacted, # 6 Redacted, # 7 Exhibit)

RESPONSE in Opposition to Motion re: 172
MOTION To Exceed Presumptive Ten Deposition
Limit Redacted filed by Ghislaine Maxwell.
DECLARATION of Laura A. Menninger in
Opposition re: 172 MOTION To Exceed
Presumptive Ten Deposition Limit Redacted filed
by Ghislaine Maxwell. (Attachments: # 1 Exhibit
A)

Motion to Compel – Judicial
REPLY to Response to Motion re: 155 MOTION to
Document
Redacted

Compel Non-Privileged Documents, filed by
Ghislaine Maxwell.
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06/06/2016 192

Motion to Compel – Judicial DECLARATION of Laura A. Menninger in
Support re: 155 MOTION to Compel NonDocument
Redacted- Ex. K,L,M

Privileged Documents filed by Ghislaine Maxwell.
(Attachments: # 1 Exhibit K, # 2 Exhibit L, # 3
Exhibit M)
DECLARATION of Laura A. Menninger in

06/06/2016 194

Motion to Compel – Judicial Support re: 164 MOTION to Compel all AttorneyDocument
Client Communications and Work Product Put At
Redacted- Ex. S

06/13/2016 203

Motion re Depositions –
Judicial Document
Redacted

06/13/2016 204

Motion re Depositions –
Judicial Document
Redacted- Ex. 1-3

06/14/2016 211

Motion re Depositions –
Judicial Document
Redacted

06/14/2016 212

06/17/2016 224

Motion re Depositions –
Judicial Document
Redacted- Ex. 1-3
Motion re Depositions –
Judicial Document
Redacted

Issue by Plaintiff and Her Attorneys filed by
Ghislaine Maxwell. (Attachments: # 1 Exhibit Q, #
2 Exhibit R, # 3 Exhibit S)
RESPONSE in Support of Motion re: 202 LETTER
MOTION to Seal Document re Reply addressed to
Judge Robert W. Sweet from Meredith Schultz
dated 06/13/2016., 172 MOTION To Exceed
Presumptive Ten Deposition Limit Redacted filed
by Virginia L. Giuffre.
DECLARATION of Sigrid S. McCawley in
Support re: 202 LETTER MOTION to Seal
Document re Reply addressed to Judge Robert W.
Sweet from Meredith Schultz dated 06/13/2016.,
172 MOTION To Exceed Presumptive Ten
Deposition Limit Redacted. Document filed by
Virginia L. Giuffre. (Attachments: # 1 Exhibit 1
(Sealed), # 2 Exhibit 2 (Sealed), # 3 Exhibit 3
(Sealed)
REPLY to Response to Motion re: 172 MOTION
To Exceed Presumptive Ten Deposition Limit
Redacted. CORRECTED filed by Virginia L.
Giuffre.
DECLARATION of Meredith L Schultz in Support
re: 172 MOTION To Exceed Presumptive Ten
Deposition Limit Redacted filed by Virginia L.
Giuffre. (Attachments: # 1 Exhibit SEALED, # 2
Exhibit SEALED, # 3 Exhibit SEALED)
REPLY to Response to Motion re: 172 MOTION
To Exceed Presumptive Ten Deposition Limit
Redacted. AMENDED filed by Virginia L. Giuffre.
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06/20/2016 228

Motion to Compel - Judicial
RESPONSE in Opposition to Motion re: 199
Document
Redacted

06/20/2016 229

06/20/2016 230

MOTION for Extension of Time to Complete
Depositions filed by Ghislaine Maxwell.

DECLARATION of Laura A. Menninger in
Motion to Compel - Judicial Opposition re: 199 MOTION for Extension of Time
to Complete Depositions filed by Ghislaine
Document
Maxwell. (Attachments: # 1 Exhibit A, # 2 Exhibit
B, # 3 Exhibit C, # 4 Exhibit D, # 5 Exhibit E, # 6
Redacted - Ex. A, B, D, J, K, Exhibit F, # 7 Exhibit G, # 8 Exhibit H, # 9 Exhibit
L
I, # 10 Exhibit J, # 11 Exhibit K, # 12 Exhibit L, #
13 Exhibit M, # 14 Exhibit N)

Motion to Compel- Judicial
Document
MOTION to Reopen Deposition of Plaintiff
Virginia Giuffre filed by Ghislaine Maxwell.

Redacted

06/20/2016 231

Motion to Compel- Judicial
MOTION for Sanctions 37(b) & (c) for Failure to
Document
Redacted

06/20/2016 232

06/21/2016 235

Comply with Court Order and Failure to Comply
with Rule 26(a) filed by Ghislaine Maxwell.

DECLARATION of Laura A. Menninger in
Support re: 231 MOTION for Sanctions 37(b) & (c)
Motion to Compel- Judicial for Failure to Comply with Court Order and Failure
to Comply with Rule 26(a) filed by Ghislaine
Document
Maxwell. (Attachments: # 1 Exhibit A, # 2 Exhibit
B, # 3 Exhibit C, # 4 Exhibit D, # 5 Exhibit E, # 6
Redacted - Ex. G, H, I, J, K Exhibit F, # 7 Exhibit G, # 8 Exhibit H, # 9 Exhibit
I, # 10 Exhibit J, # 11 Exhibit K, # 12 Exhibit L, #
13 Exhibit M, # 14 Exhibit N)
DECLARATION of Laura A. Menninger in
Support re: 230 MOTION to Reopen Deposition of
Motion to Compel – Judicial Plaintiff Virginia Giuffre filed by Ghislaine
Document
Maxwell. (Attachments: # 1 Exhibit A, # 2 Exhibit
B, # 3 Exhibit C, # 4 Exhibit D, # 5 Exhibit E, # 6
Redacted- Ex. D-K, M-N Exhibit F, # 7 Exhibit G, # 8 Exhibit H, # 9 Exhibit
I, # 10 Exhibit K, # 11 Exhibit L, # 12 Exhibit M, #
13 Exhibit N)
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06/22/2016 246

Motion to Compel– Judicial
RESPONSE in Opposition to Motion re: 215
Document
Redacted

06/22/2016 247

Motion to Compel - Judicial DECLARATION of Laura A. Menninger in
Document
Opposition re: 215 MOTION to Quash subpoena of
Redacted - Ex. B-C

06/22/2016 248

06/28/2016 257

Depositions. REDACTED filed by Virginia L.
Giuffre.

DECLARATION of Sigrid McCawley in Support
re: 199 MOTION for Extension of Time to
Motion to Compel - Judicial Complete Depositions filed by Virginia L. Giuffre.
Document
(Attachments: # 1 Exhibit, # 2 Exhibit, # 3 Exhibit,
# 4 Exhibit REDACTED, # 5 Exhibit, # 6 Exhibit,
# 7 Exhibit, # 8 Exhibit, # 9 Exhibit, # 10 Exhibit, #
Redacted- Exs. 4, 13-15
11 Exhibit, # 12 Exhibit, # 13 Exhibit
REDACTED, # 14 Exhibit REDACTED, # 15
Exhibit REDACTED)

Motion to Compel - Judicial RESPONSE in Opposition to Motion re: 231
MOTION for Sanctions 37(b) & (c) for Failure to
Document
Redacted

06/28/2016 258

Sharon Churcher filed by Ghislaine Maxwell.
(Attachments: # 1 Exhibit A, # 2 Exhibit B, # 3
Exhibit C, # 4 Exhibit D)

Motion to Compel - Judicial REPLY MEMORANDUM OF LAW in Support re:
Document
199 MOTION for Extension of Time to Complete
Redacted

06/22/2016 249

MOTION to Quash subpoena of Sharon Churcher
filed by Ghislaine Maxwell.

Comply with Court Order and Failure to Comply
with Rule 26(a). REDACTED filed by Virginia L.
Giuffre.

DECLARATION of Sigrid McCawley in
Opposition re: 231 MOTION for Sanctions 37(b) &
Motion to Compel - Judicial (c) for Failure to Comply with Court Order and
Failure to Comply with Rule 26(a) filed by Virginia
Document
L. Giuffre. (Attachments: # 1 Exhibit REDACTED,
# 2 Exhibit REDACTED, # 3 Exhibit
Redacted - Exs. 1-10
REDACTED, # 4 Exhibit REDACTED, # 5 Exhibit
REDACTED, # 6 Exhibit REDACTED, # 7 Exhibit
REDACTED, # 8 Exhibit REDACTED, # 9 Exhibit
REDACTED, # 10 Errata REDACTED)
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06/28/2016 259

06/28/2016 260

Motion to Compel - Judicial
Document
Redacted

Motion to Compel - Judicial DECLARATION of Sigrid McCawley in
Opposition re: 230 MOTION to Reopen Deposition
Document
Redacted – Exs. 1-2

07/01/2016 261

07/08/2016 267

NOTICE of FILING REDACTED OPINION filed

Motion to Compel- Judicial
REPLY to Response to Motion re: 230 MOTION to
Document
Reopen Deposition of Plaintiff Virginia Giuffre
filed by Ghislaine Maxwell.

Motion to Compel- Judicial DECLARATION of Laura A. Menninger in
Support re: 230 MOTION to Reopen Deposition of
Document
Redacted - Ex. O-P

07/08/2016 269

Churcher filed by Sharon Churcher. (Feder, Eric)
(07/05/2016)

Redacted- DE 254-1: pp 9-10;
by Virginia L. Giuffre. (Attachments: # 1 Text of
16-17
Proposed Order Proposed Redacted Opinion)

Redacted
07/08/2016 268

Comply with Court Order and Failure to Comply
with Rule 26(a). REDACTED-CORRECTED filed
by Virginia L. Giuffre.

Motion to Compel- Judicial REPLY MEMORANDUM OF LAW in Support re:
Document
215 MOTION to Quash subpoena of Sharon
Redacted

07/05/2016 264

of Plaintiff Virginia Giuffre filed by Virginia L.
Giuffre. (Attachments: # 1 Exhibit REDACTED, #
2 Exhibit REDACTED)

Motion to Compel- Judicial RESPONSE in Opposition to Motion re: 231
MOTION for Sanctions 37(b) & (c) for Failure to
Document
Redacted

07/05/2016 263

RESPONSE in Opposition to Motion re: 230
MOTION to Reopen Deposition of Plaintiff
Virginia Giuffre. REDACTED filed by Virginia L.
Giuffre.

Plaintiff Virginia Giuffre filed by Ghislaine
Maxwell. (Attachments: # 1 Exhibit O, # 2 Exhibit
P)

Motion to Compel- Judicial REPLY to Response to Motion re: 231 MOTION
Document
for Sanctions 37(b) & (c) for Failure to Comply
Redacted

with Court Order and Failure to Comply with Rule
26(a) filed by Ghislaine Maxwell.
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DECLARATION of Laura A. Menninger in

07/08/2016 270

Motion to Compel- Judicial Support re: 231 MOTION for Sanctions 37(b) & (c)
Document
for Failure to Comply with Court Order and Failure
to Comply with Rule 26(a) filed by Ghislaine
Maxwell. (Attachments: # 1 Exhibit O, # 2 Exhibit
P, # 3 Exhibit Q, # 4 Exhibit R, # 5 Exhibit S, # 6
Exhibit T)
LETTER MOTION for Leave to File Sur-Reply
addressed to Judge Robert W. Sweet from Sigrid
McCawley dated July 12, 2016 filed by Virginia L.
Motion to Compel- Judicial Giuffre. (Attachments: # 1 Exhibit REDACTED
Sur-Reply, # 2 Exhibit REDACTED Declaration, #
Document
3 Exhibit REDACTED Exhibit 1, # 4 Exhibit
REDACTED Exhibit 2, # 5 Exhibit REDACTED
Redacted - Ex. 1-8
Exhibit 3, # 6 Exhibit REDACTED Exhibit 4, # 7
Exhibit REDACTED Exhibit 5, # 8 Exhibit
REDACTED Exhibit 6, # 9 Exhibit REDACTED
Exhibit 7, # 10 Exhibit REDACTED Exhibit 8)

Redacted Ex. O-R, T

07/12/2016 272

Motion for Adverse Inference
Judicial Document
MOTION for Sanctions Motion for Adverse
(Motion to Strike filed at DE
Inference Instruction REDACTED filed by Virginia
07/13/2016 279
288)
L. Giuffre.
Redacted
Motion for Adverse Inference
Judicial Document
(Motion to Strike filed at DE
07/13/2016 280
288)
Redacted Ex. 1-2

DECLARATION of Meredith Schultz in Support
re: 279 MOTION for Sanctions Motion for Adverse
Inference Instruction REDACTED filed by Virginia
L. Giuffre. (Attachments: # 1 Exhibit REDACTED,
# 2 Exhibit REDACTED, # 3 Exhibit)

LETTER RESPONSE in Opposition to Motion
Motion for Adverse Inference addressed to Judge Robert W. Sweet from Meredith
Schultz dated July 18, 2016 re: 288 LETTER
Judicial Document
MOTION for Discovery to Strike Plaintiff Virginia
(Motion to Strike filed at DE
Giuffre's Motion for an Adverse Inference
07/18/2016 290
288)
Instruction Pursuant to Rule 37(b), (e), and (f),
Fed.R.Civ.P addressed to Judge Robert W. Sweet
Redacted
from Laura A. Menninger dated June 15, 201
REDACTED filed by Virginia L. Giuffre.
Motion for Adverse Inference DECLARATION of Meredith Schultz in
Opposition re: 288 LETTER MOTION for
Judicial Document
Discovery to Strike Plaintiff Virginia Giuffre's
07/18/2016 291 (Motion to Strike filed at DE
Motion for an Adverse Inference Instruction
288)
Pursuant to Rule 37(b), (e), and (f), Fed.R.Civ.P
addressed to Judge Robert W. Sweet from Laura A.
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Redacted - Ex. 1-3

Menninger dated June 15, 201 filed by Virginia L.
Giuffre. (Attachments: # 1 Exhibit REDACTED, #
2 Exhibit REDACTED, # 3 Exhibit REDACTED)

REPLY to Response to Motion re: 272 LETTER

07/25/2016 303

Motion to Compel- Judicial MOTION for Leave to File Sur-Reply addressed to
Document
Judge Robert W. Sweet from Sigrid McCawley
dated July 12, 2016. Defendant's Sur Sur-Reply In
Support of Motion for Rule 37(b) & (c) Sanctions
filed by Ghislaine Maxwell.
DECLARATION of Laura A. Menninger in
Motion to Compel- Judicial Support re: 231 MOTION for Sanctions 37(b) & (c)
Document
for Failure to Comply with Court Order and Failure
to Comply with Rule 26(a) filed by Ghislaine
Maxwell. (Attachments: # 1 Exhibit U, # 2 Exhibit
Redacted - Ex. U-X
V, # 3 Exhibit W, # 4 Exhibit X)

Redacted

07/25/2016 304

07/25/2016 306

Motion re Depositions Judicial Document
Redacted

07/25/2016 307

07/25/2016 309

07/25/2016 311

07/29/2016 313

MOTION for Extension of Time to Complete
Discovery to Serve and Depose Ross Gow filed by
Virginia L. Giuffre.

DECLARATION of Meredith Schultz in Support
re: 306 MOTION for Extension of Time to
Motion re Depositions
Complete Discovery to Serve and Depose Ross
Judicial Document
Gow filed by Virginia L. Giuffre. (Attachments: # 1
Exhibit, # 2 Exhibit, # 3 Exhibit, # 4 Exhibit, # 5
Redacted - Ex. 7-8
Exhibit, # 6 Exhibit, # 7 Exhibit REDACTED, # 8
Exhibit REDACTED, # 9 Exhibit)
Motion for Sanctions- Party – DECLARATION of Meredith Schultz in Support
re: 308 MOTION for Sanctions and finding Civil
Other
Contempt against Sarah Kellen for Ignoring
Judicial Document
Subpoena filed by Virginia L. Giuffre.
(Attachments: # 1 Exhibit, # 2 Exhibit, # 3 Exhibit,
Redacted
# 4 Exhibit, # 5 Exhibit)
Motion for Sanctions-Third DECLARATION of Meredith Schultz in Support
re: 310 MOTION for Sanctions and for Finding of
Party – Other
Civil Contempt Against Nadia Marcinkova for
Judicial Document
Ignoring Subpoena filed by Virginia L. Giuffre.
(Attachments: # 1 Exhibit, # 2 Exhibit, # 3 Exhibit,
Redacted
# 4 Exhibit, # 5 Exhibit)
Motion to Compel- Judicial NOTICE of Supplemental Authority re: 257
Response in Opposition to Motion filed by Virginia
Document
L. Giuffre. (Attachments: # 1 Exhibit REDACTED)
Redacted
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FILING ERROR – WRONG EVENT TYPE

07/29/2016 315

Motion to Compel- Judicial SELECTED FROM MENU – MOTION to
Document
Compel and Motion to Enforce the Court’s Order
and Direct Defendant to Answer Deposition
Questions filed by Virginia L. Giuffre. Modified
on 8/10/2016.
FILING ERROR - DEFICIENT DOCKET
ENTRY - DECLARATION of Meredith Schultz in
Support re: 315 MOTION to Compel and Motion to
Motion to Compel- Judicial Enforce the Court's Order and Direct Defendant to
Document
Answer Deposition Questions filed by Virginia L.
Giuffre. (Attachments: # 1 Exhibit REDACTED, #
2 Exhibit REDACTED, # 3 Exhibit REDACTED,
Redacted Ex. 1-8
# 4 Exhibit REDACTED, # 5 Exhibit REDACTED,
# 6 Exhibit REDACTED, # 7 Exhibit REDACTED,
# 8 Exhibit REDACTED) Modified on 8/10/2016.

Redacted

07/29/2016 316

08/01/2016 320

Motion to Compel- Judicial MOTION Defendant's Submission Regarding
Document
"Search Terms" And Notice Of Compliance With
Redacted

08/01/2016 321

Motion to Compel- Judicial
Document
Redacted - Ex. A-F

08/08/2016 335

Motion to Compel- Judicial
Document
Redacted

08/08/2016 336

Motion to Compel- Judicial
Document
Redacted - Ex. 1-3

08/08/2016 338

Motion for Adverse Inference
Judicial Document
Redacted

Court Order Concerning Forensic Examination Of
Devices filed by Ghislaine Maxwell.
DECLARATION of Laura A. Menninger in
Support re: 320 MOTION Defendant's Submission
Regarding "Search Terms" And Notice Of
Compliance With Court Order Concerning
Forensic Examination Of Devices filed by Ghislaine
Maxwell. (Attachments: # 1 Exhibit A, # 2 Exhibit
B, # 3 Exhibit C, # 4 Exhibit D, # 5 Exhibit E, # 6
Exhibit F)
MOTION for Protective Order and Motion for the
Court to Direct Defendant to Disclose All
Individuals to whom Defendant has Disseminated
Confidential Information. Document filed by
Virginia L. Giuffre.
DECLARATION of Sigrid McCawley in Support
re: 335 MOTION for Protective Order and Motion
for the Court to Direct Defendant to Disclose All
Individuals to whom Defendant has Disseminated
Confidential Information filed by Virginia L.
Giuffre. (Attachments: # 1 Exhibit REDACTED, #
2 Exhibit REDACTED, # 3 Exhibit REDACTED)
MEMORANDUM OF LAW in Support re: 279
MOTION for Sanctions Motion for Adverse
Inference Instruction REDACTED. Supplement
Based on New Information filed by Virginia L.
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Giuffre. (Attachments: # 1 REDACTED
DECLARATION, # 2 Exhibit REDACTED, # 3
Exhibit REDACTED, # 4 Exhibit REDACTED, # 5
Exhibit REDACTED, # 6 Exhibit REDACTED, # 7
Exhibit REDACTED, # 8 Exhibit REDACTED, # 9
Exhibit REDACTED, # 10 Exhibit REDACTED)

08/08/2016 339

Motion to Compel- Judicial RESPONSE in Opposition to Motion re: 315
Document
MOTION to Compel and Motion to Enforce the
Redacted

08/08/2016 340

08/09/2016 345

DECLARATION of Jeffrey S. Pagliuca in
Opposition re: 315 MOTION to Compel and
Motion to Compel- Judicial Motion to Enforce the Court's Order and Direct
Document
Defendant to Answer Deposition Questions filed by
Ghislaine Maxwell. (Attachments: # 1 Exhibit A, #
2 Exhibit B, # 3 Exhibit C, # 4 Exhibit D, # 5
Redacted - Ex. A, C-I
Exhibit E, # 6 Exhibit F, # 7 Exhibit G, # 8 Exhibit
H, # 9 Exhibit I)

Motion to Compel- Judicial MOTION to Compel Defendant to Produce
Document
Documents Subject to Improper Objection and
Redacted

08/09/2016 346

08/10/2016 353

Improper Claim of Privilege filed by Virginia L.
Giuffre.

DECLARATION of Meredith Schultz in Support
re: 345 MOTION to Compel Defendant to Produce
Motion to Compel- Judicial Documents Subject to Improper Objection and
Document
Improper Claim of Privilege filed by Virginia L.
Giuffre. (Attachments: # 1 Exhibit REDACTED, #
2 Exhibit REDACTED, # 3 Exhibit REDACTED,
Redacted - Ex. 1-5
# 4 Exhibit REDACTED, # 5 Exhibit
REDACTED)

Motion to Strike - Judicial MOTION to Strike Document No. [338, and all
Document
supporting documents] to Plaintiff's Supplement to
Redacted

08/10/2016 354

Court's Order and Direct Defendant to Answer
Deposition Questions filed by Ghislaine Maxwell.

Motion for Adverse Inference Instruction Based on
New Information filed by Ghislaine Maxwell.

Motion to Compel- Judicial MOTION to Compel Responses to Defendant's
Second Set of Discovery Requests to Plaintiff, and
Document
for Sanctions filed by Ghislaine Maxwell.
Redacted
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DECLARATION of Laura A. Menninger in

08/10/2016 355

Motion to Compel- Judicial Support re: 354 MOTION to Compel Responses to
Document
Defendant's Second Set of Discovery Requests to
Redacted - Ex B

08/11/2016 356

Motion to Compel- Judicial
MOTION to Direct DEFENDANT TO ANSWER
Document
Redacted

08/11/2016 357

08/11/2016 363

Plaintiff, and for Sanctions filed by Ghislaine
Maxwell. (Attachments: # 1 Exhibit A, # 2 Exhibit
B)
DEPOSITION QUESTIONS FILED UNDER SEAL
filed by Virginia L. Giuffre.

FILING ERROR - WRONG EVENT TYPE
SELECTED FROM MENU - MOTION to Direct
DEFENDANT TO ANSWER DEPOSITION
Motion to Compel- Judicial QUESTIONS [SCHULTZ DECLARATION ISO_DE
Document
356_MOTION] filed by Virginia L. Giuffre.
(Attachments: # 1 Exhibit 1, # 2 Exhibit 2 (Sealed),
# 3 Exhibit 3 (Sealed), # 4 Exhibit 4 (Sealed), # 5
Redacted - Ex. 1-8
Exhibit 5 (Sealed), # 6 Exhibit 6 (Sealed), # 7
Exhibit 7 (Sealed), # 8 Exhibit 8 (Sealed)) Modified
on 8/12/2016
DECLARATION of Alan M. Dershowitz in
Support re: 362 MOTION to Intervene. MOTION
Filings related to Third-Party to Unseal Document or in the Alternative to Modify
Protective Order. Document filed by Alan M.
Intervenors - Judicial
Dershowitz. (Attachments: # 1 Exhibit A, # 2
Document
Exhibit B, # 3 Exhibit C, # 4 Exhibit D, # 5 Exhibit
E, # 6 Exhibit F, # 7 Exhibit G, # 8 Exhibit H, # 9
Redacted - Ex. A-B, G, M Exhibit I, # 10 Exhibit J, # 11 Exhibit K, # 12
Exhibit L, # 13 Exhibit M, # 14 Exhibit N) (Celli,
Andrew)

Filings Related to Third-Party
MEMORANDUM OF LAW in Support re: 362
Intervenors
MOTION to Intervene. MOTION to Unseal
08/11/2016 364
Judicial Document
Redacted

08/12/2016 367

Document or in the Alternative to Modify Protective
Order filed by Alan M. Dershowitz. (Celli, Andrew)

DECLARATION of Meredith Schultz in Support
re: 357 MOTION to Direct DEFENDANT TO
Motion to Compel- Judicial ANSWER DEPOSITION QUESTIONS [SCHULTZ
DECLARATION ISO_DE 356_MOTION]., 315
Document
MOTION to Compel and Motion to Enforce the
Court's Order and Direct Defendant to Answer
Redacted - - Ex. 1-8
Deposition Questions., 356 MOTION to Direct
DEFENDANT TO ANSWER DEPOSITION
QUESTIONS FILED UNDER SEAL.. Document
filed by Virginia L. Giuffre. (Attachments: # 1
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Exhibit 1 (Sealed), # 2 Exhibit 2 (Sealed), # 3
Exhibit 3 (Sealed), # 4 Exhibit 4 (Sealed), # 5
Exhibit 5 (Sealed), # 6 Exhibit 6 (Sealed), # 7
Exhibit 7 (Sealed), # 8 Exhibit 8 (Sealed)

08/12/2016 368

08/12/2016 369

08/12/2016 370

REPLY MEMORANDUM OF LAW in Support re:
315 MOTION to Compel and Motion to Enforce
the Court's Order and Direct Defendant to Answer
Motion to Compel- Judicial Deposition Questions., 357 MOTION to Direct
Document
DEFENDANT TO ANSWER DEPOSITION
QUESTIONS [SCHULTZ DECLARATION
ISO_DE 356_MOTION], 356 MOTION to Direct
Redacted
DEFENDANT TO ANSWER DEPOSITION
QUESTIONS FILED UNDER SEAL.. Document
filed by Virginia L. Giuffre.
DECLARATION of Sigrid McCawley in Support
re: 357 MOTION to Direct DEFENDANT TO
ANSWER DEPOSITION QUESTIONS [SCHULTZ
DECLARATION ISO_DE 356_MOTION] filed by
Virginia L. Giuffre. (Attachments: # 1 Exhibit
Motion to Compel- Judicial REDACTED, # 2 Exhibit REDACTED, # 3 Exhibit
Document
REDACTED, # 4 Exhibit REDACTED, # 5 Exhibit
REDACTED, # 6 Exhibit REDACTED, # 7 Exhibit
REDACTED, # 8 Exhibit REDACTED, # 9 Exhibit
Redacted - Ex. 1-16
REDACTED, # 10 Exhibit REDACTED, # 11
Exhibit REDACTED, # 12 Exhibit REDACTED, #
13 Exhibit REDACTED, # 14 Exhibit
REDACTED, # 15 Exhibit REDACTED, # 16
Exhibit REDACTED)

Motion to Compel- Judicial MOTION for Protective Order (REDACTED)
Document
Regarding Personal Financial Information filed by
Redacted - Ex. C

Ghislaine Maxwell. (Attachments: # 1 Exhibit A, #
2 Exhibit B, # 3 Exhibit C)
DECLARATION of Laura A. Menninger in

08/12/2016 371

Motion to Compel- Judicial Support re: 370 MOTION for Protective Order
Document
(REDACTED) Regarding Personal Financial
Redacted - Ex. C

Information filed by Ghislaine Maxwell.
(Attachments: # 1 Exhibit A, # 2 Exhibit B, # 3
Exhibit C)
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08/17/2016 378

Motion to Compel- Judicial RESPONSE in Opposition to Motion re: 354
Document
MOTION to Compel Responses to Defendant's
Redacted

08/17/2016 379

08/18/2016

380

08/18/2016 381

08/19/2016 383

Second Set of Discovery Requests to Plaintiff, and
for Sanctions filed by Virginia L. Giuffre.

DECLARATION of Sigrid McCawley in
Opposition re: 354 MOTION to Compel Responses
Motion to Compel- Judicial to Defendant's Second Set of Discovery Requests to
Document
Plaintiff, and for Sanctions filed by Virginia L.
Giuffre. (Attachments: # 1 Exhibit Redacted, # 2
Exhibit, # 3 Exhibit Redacted, # 4 Exhibit
Redacted - Ex.1, 3-6
Redacted, # 5 Exhibit Redacted, # 6 Exhibit
Redacted)
RESPONSE in Opposition to Motion re: 335
Motion to Compel- Judicial MOTION for Protective Order and Motion for the
Document
Court to Direct Defendant to Disclose All
Individuals to whom Defendant has Disseminated
Confidential Information filed by Ghislaine
Redacted
Maxwell.
DECLARATION of Laura A. Menninger in
Opposition re: 335 MOTION for Protective Order
Motion to Compel- Judicial and Motion for the Court to Direct Defendant to
Document
Disclose All Individuals to whom Defendant has
Disseminated Confidential Information filed by
Ghislaine Maxwell. (Attachments: # 1 Exhibit A, #
Redacted - Ex. A-H
2 Exhibit B, # 3 Exhibit C, # 4 Exhibit D, # 5

Motion to Compel- Judicial RESPONSE in Opposition to Motion re: 345
MOTION to Compel Defendant to Produce
Document
Redacted

Documents Subject to Improper Objection and
Improper Claim of Privilege filed by Ghislaine
Maxwell.
DECLARATION of Laura A. Menninger in

08/19/2016 384

Motion to Compel- Judicial Opposition re: 345 MOTION to Compel Defendant
Document
to Produce Documents Subject to Improper
Redacted - Ex. A

08/19/2016 385

Objection and Improper Claim of Privilege filed by
Ghislaine Maxwell. (Attachments: # 1 Exhibit A, #
2 Exhibit B, # 3 Exhibit C)

Motion to Compel- Judicial DECLARATION of REDACTED in Opposition re:
345 MOTION to Compel Defendant to Produce
Document
Redacted

Documents Subject to Improper Objection and
Improper Claim of Privilege filed by Ghislaine
Maxwell.
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08/19/2016 386

Motion to Compel- Judicial DECLARATION of REDACTED in Opposition re:
345 MOTION to Compel Defendant to Produce
Document
Redacted

08/19/2016 387

Motion to Compel- Judicial DECLARATION of REDACTED in Opposition re:
345 MOTION to Compel Defendant to Produce
Document
Redacted

08/22/2016 388

Motion to Compel- Judicial
Document
Redacted - Ex. 1-9

08/23/2016 392

Motion to Compel- Judicial
Document
Redacted

08/23/2016 393

Motion to Compel- Judicial
Document
Redacted - Ex. 1-4

08/24/2016 397

Documents Subject to Improper Objection and
Improper Claim of Privilege filed by Ghislaine
Maxwell.

Motion to Compel- Judicial RESPONSE in Opposition to Motion re: 370
Document
MOTION for Protective Order (REDACTED)
Redacted

08/22/2016 389

Documents Subject to Improper Objection and
Improper Claim of Privilege filed by Ghislaine
Maxwell.

Motion to Compel- Judicial
Document
Redacted

Regarding Personal Financial Information filed by
Virginia L. Giuffre.
DECLARATION of Sigrid McCawley in
Opposition re: 370 MOTION for Protective Order
(REDACTED) Regarding Personal Financial
Information filed by Virginia L. Giuffre.
(Attachments: # 1 Exhibit REDACTED, # 2 Exhibit
REDACTED, # 3 Exhibit REDACTED, # 4
Exhibit REDACTED, # 5 Exhibit REDACTED, # 6
Exhibit REDACTED, # 7 Exhibit REDACTED, # 8
Exhibit REDACTED, # 9 Exhibit REDACTED)
REPLY MEMORANDUM OF LAW in Support re:
335 MOTION for Protective Order and Motion for
the Court to Direct Defendant to Disclose All
Individuals to whom Defendant has Disseminated
Confidential Information filed by Virginia L.
Giuffre.
DECLARATION of Sigrid McCawley in Support
re: 335 MOTION for Protective Order and Motion
for the Court to Direct Defendant to Disclose All
Individuals to whom Defendant has Disseminated
Confidential Information filed by Virginia L.
Giuffre. (Attachments: # 1 Exhibit Composite
Sealed 1, # 2 Exhibit Sealed 2, # 3 Exhibit Sealed 3,
# 4 Exhibit Sealed 4)
REPLY MEMORANDUM OF LAW in Support re:
345 MOTION to Compel Defendant to Produce
Documents Subject to Improper Objection and
Improper Claim of Privilege filed by Virginia L.
Giuffre.
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08/24/2016 398

08/25/2016 400

DECLARATION of Sigrid McCawley in Support
re: 345 MOTION to Compel Defendant to Produce
Motion to Compel- Judicial Documents Subject to Improper Objection and
Document
Improper Claim of Privilege filed by Virginia L.
Giuffre. (Attachments: # 1 Exhibit Sealed Exhibit
1, # 2 Exhibit Sealed Exhibit 2, # 3 Exhibit Sealed
Redacted - Ex. 1-5
Exhibit 3, # 4 Exhibit Sealed Exhibit 4, # 5 Exhibit
Sealed Exhibit 5)

Motion to Compel/Motion to MOTION for Leave to File A Sur-Reply or,
Strike- Judicial Document Alternatively, to Strike Plaintiff's
Redacted

Misrepresentations of Fact to the Court filed by
Ghislaine Maxwell. [DE 370]

DECLARATION of Laura A. Menninger in
Motion to Compel/ Motion to Support re: 400 MOTION for Leave to File A SurReply or, Alternatively, to Strike Plaintiff's
Strike- Judicial Document
Misrepresentations of Fact to the Court filed by
08/25/2016 401
Ghislaine Maxwell. (Attachments: # 1 Exhibit A, #
Redacted - Ex. A-F
2 Exhibit B, # 3 Exhibit C, # 4 Exhibit D, # 5
Exhibit E, # 6 Exhibit F)

08/25/2016 402

Motion to Compel- Judicial REPLY MEMORANDUM OF LAW in Support re:
354 MOTION to Compel Responses to Defendant's
Document
Redacted

Second Set of Discovery Requests to Plaintiff, and
for Sanctions. . Document filed by Ghislaine
Maxwell.
DECLARATION of Laura A. Menninger in

08/25/2016 403

Motion to Compel- Judicial Support re: 354 MOTION to Compel Responses to
Document
Defendant's Second Set of Discovery Requests to
Redacted - Ex. C

08/29/2016 404

Motion to Compel- Judicial REPLY to Response to Motion re: 370 MOTION
Document
for Protective Order (REDACTED) Regarding
Redacted

08/29/2016 405

Plaintiff, and for Sanctions filed by Ghislaine
Maxwell. (Attachments: # 1 Exhibit A, # 2 Exhibit
B, # 3 Exhibit C)

Personal Financial Information filed by Ghislaine
Maxwell.

Motion to Compel- Judicial DECLARATION of Laura A. Menninger in
Support re: 370 MOTION for Protective Order
Document
Redacted - Ex. D

(REDACTED) Regarding Personal Financial
Information filed by Ghislaine Maxwell.
(Attachments: # 1 Exhibit D)
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08/29/2016 406

Filings re. Third Parties –
Intervene
Judicial Document
Redacted

08/29/2016 407

Filings re. Third Parties –
Intervene
Judicial Document
Redacted - Ex. 1-23

08/29/2016 408

Filings re. Third Parties –
Intervene
Judicial Document
Redacted - Ex. 1-4

09/06/2016 423

Filings re. Third Parties –
Intervene
Judicial Document
Redacted

09/15/2016 436

DECLARATION of Sigrid McCawley in
Opposition re: 362 MOTION to Intervene.
MOTION to Unseal Document or in the Alternative
to Modify Protective Order. Document filed by
Virginia L. Giuffre. (Attachments: # 1 Exhibit, # 2
Exhibit, # 3 Exhibit, # 4 Exhibit, # 5 Exhibit, # 6
Exhibit, # 7 Exhibit, # 8 Exhibit, # 9 Exhibit, # 10
Exhibit, # 11 Exhibit, # 12 Exhibit, # 13 Exhibit, #
14 Exhibit, # 15 Exhibit, # 16 Exhibit, # 17 Exhibit,
# 18 Exhibit, # 19 Exhibit, # 20 Exhibit, # 21
Exhibit, # 22 Exhibit, # 23 Exhibit)
DECLARATION of Paul Cassell in Opposition re:
362 MOTION to Intervene. MOTION to Unseal
Document or in the Alternative to Modify Protective
Order filed by Virginia L. Giuffre. (Attachments: #
1 Exhibit, # 2 Exhibit, # 3 Exhibit, # 4 Exhibit)

Motion to Compel- Judicial DECLARATION of Laura A. Menninger in
Support re: 422 MOTION to Compel Settlement
Document
Redacted - Ex. A-D

09/15/2016 435

RESPONSE in Opposition to Motion re: 362
MOTION to Intervene. MOTION to Unseal
Document or in the Alternative to Modify Protective
Order. Document filed by Virginia L. Giuffre.

Filings re. Third Parties –
Intervene
Judicial Document
Redacted

Agreement (Renewed) filed by Ghislaine Maxwell.
(Attachments: # 1 Exhibit A, # 2 Exhibit B, # 3
Exhibit C, # 4 Exhibit D)
DECLARATION of Alan M. Dershowitz in
Support re: 362 MOTION to Intervene. MOTION
to Unseal Document or in the Alternative to Modify
Protective Order. Document filed by Alan M.
Dershowitz. (Attachments: # 1 Exhibit O, # 2
Exhibit P, # 3 Exhibit Q, # 4 Exhibit R, # 5 Exhibit
S, # 6 Exhibit T, # 7 Exhibit U, # 8 Exhibit V, # 9
Exhibit W, # 10 Exhibit X) (Celli, Andrew)
REPLY MEMORANDUM OF LAW in Support re:
362 MOTION to Intervene. MOTION to Unseal
Document or in the Alternative to Modify
Protective Order filed by Alan M. Dershowitz.
(Celli, Andrew)
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09/20/2016 440

Motions to Compel – related
Court Order
NOTICE of Filing Proposed Redacted Opinion
filed by Sharon Churcher. (Attachments: # 1
– Judicial Document

Exhibit Proposed Redacted Opinion) (Feder, Eric)

Redacted

09/21/2016 441

Motion to Compel- Judicial
MOTION for Discovery for Court Approval of
Document
Redacted

Plaintiff's Certification of Production filed by
Virginia L. Giuffre.

DECLARATION of Sigrid McCawley in Support

09/21/2016 442

Motion to Compel- Judicial re: 441 MOTION for Discovery for Court Approval
Document
of Plaintiff's Certification of Production filed by
Redacted - Ex. 2-5

09/28/2016 447

Filings re. Third Parties –
Intervene
Judicial Document
Redacted

Virginia L. Giuffre. (Attachments: # 1 Exhibit 1, #
2 Exhibit 2 Sealed, # 3 Exhibit 3 Sealed, # 4
Exhibit 4 Sealed, # 5 Exhibit 5 Sealed)
LETTER RESPONSE to Motion addressed to
Judge Robert W. Sweet from Sigrid S. McCawley
dated September 28, 2016 re: 444 LETTER
MOTION for Leave to File a less-redacted version
of Professor Dershowitz’s Reply Declaration
addressed to Judge Robert W. Sweet from Andrew
G. Celli dated 9/26/2016 filed by Virginia L.
Giuffre.

Motion to Compel Filings re.
Third Parties – Other
MOTION to Compel Testimony of Jeffrey Epstein
09/30/2016 449
Judicial Document
filed by Ghislaine Maxwell.

09/30/2016 450

Redacted
Motion to Compel Filings re.
DECLARATION of Jeffrey S. Pagliuca in Support
Third Parties – Other
re: 449 MOTION to Compel Testimony of Jeffrey
Judicial Document
Redacted - Ex. A-C, E-F

10/14/2016 466

Epstein filed by Ghislaine Maxwell. (Attachments:
# 1 Exhibit A, # 2 Exhibit B, # 3 Exhibit C, # 4
Exhibit D, # 5 Exhibit E, # 6 Exhibit F)

Motion to Compel- Judicial
Document
MOTION to Reopen Defendant's Deposition Based
Redacted

on Defendant's Late Production of New, Key
Documents filed by Virginia L. Giuffre.
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DECLARATION of Sigrid McCawley in Support

10/14/2016 467

Motion to Compel- Judicial re: 466 MOTION to Reopen Defendant's
Document
Deposition Based on Defendant's Late Production
Redacted - Ex. 1-3

10/14/2016 468
10/14/2016

of New, Key Documents filed by Virginia L. Giuffre.
(Attachments: # 1 Exhibit Sealed Composite, # 2
Exhibit Sealed Composite, # 3 Exhibit Sealed)

Adverse Inference- Motion to MOTION to Compel Ghislaine Maxwell to Produce
Compel- Judicial Document Data from Undisclosed Email Account and for an
Redacted

Adverse Inference Instruction filed by Virginia L.
Giuffre.

DECLARATION of Sigrid McCawley in Support
Adverse Inference- Motion to re: 468 MOTION to Compel Ghislaine Maxwell to
Produce Data from Undisclosed Email Account and
Compel- Judicial Document
for an Adverse Inference Instruction filed by
09/06/2016 469
Virginia L. Giuffre. (Attachments: # 1 Exhibit
Redacted - Ex. 1-3
Sealed Exhibit 1, # 2 Exhibit Sealed Composite
Exhibit 2, # 3 Exhibit Sealed Exhibit 3)

Motion to Compel Filings re.
Third Parties – Other
RESPONSE to Motion re: 449 MOTION to
Compel Testimony of Jeffrey Epstein filed by
10/17/2016 470
Judicial Document
Virginia L. Giuffre.

10/17/2016 471

Redacted
Motion to Compel Filings re.
Third Parties – Other
DECLARATION of Sigrid McCawley in Support
Judicial Document
re: 449 MOTION to Compel Testimony of Jeffrey
Redacted - Ex. 1

Epstein filed by Virginia L. Giuffre. (Attachments:
# 1 Exhibit Sealed Composite)

Motion to Compel Filings re.
Third Parties – Other
RESPONSE in Opposition to Motion re: 449
MOTION to Compel Testimony of Jeffrey Epstein
10/17/2016 473
Judicial Document
filed by Jeffrey Epstein. (Goldberger, Jack)

Redacted
Motion to Compel Filings re.
Third Parties – Other
DECLARATION of Jack Goldberger in Opposition
re: 449 MOTION to Compel Testimony of Jeffrey
10/17/2016 474
Judicial Document
Epstein filed by Jeffrey Epstein. (Goldberger, Jack)

Redacted
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10/24/2016 479

Adverse Inference- Motion to RESPONSE in Opposition to Motion re: 468
MOTION to Compel Ghislaine Maxwell to Produce
Compel- Judicial Document
Redacted

Data from Undisclosed Email Account and for an
Adverse Inference Instruction, filed by Ghislaine
Maxwell.

DECLARATION of Laura A. Menninger in
Adverse Inference- Motion to Opposition re: 468 MOTION to Compel Ghislaine
Maxwell to Produce Data from Undisclosed Email
Compel- Judicial Document
Account and for an Adverse Inference Instruction
10/24/2016 480
filed by Ghislaine Maxwell. (Attachments: # 1
Redacted - Ex. A-D
Exhibit A, # 2 Exhibit B, # 3 Exhibit C, # 4 Exhibit
D)

10/24/2016 481

Motion to Compel- Judicial RESPONSE in Opposition to Motion re: 466
Document
MOTION to Reopen Defendant's Deposition Based
Redacted

10/24/2016 482

10/24/2016 483

DECLARATION of Laura A. Menninger in
Motion to Compel- Judicial Opposition re: 466 MOTION to Reopen
Defendant's Deposition Based on Defendant's Late
Document
Production of New, Key Documents filed by
Ghislaine Maxwell. (Attachments: # 1 Exhibit A, #
Redacted - Ex. A-E
2 Exhibit B, # 3 Exhibit C, # 4 Exhibit D, # 5
Exhibit E)

Motion to Compel- Judicial
REPLY to Response to Motion re: 449 MOTION to
Document
Redacted

10/28/2016 490

on Defendant's Late Production of New, Key
Documents filed by Ghislaine Maxwell.

Compel Testimony of Jeffrey Epstein, filed by
Ghislaine Maxwell.

Adverse Inference- Motion to REPLY to Response to Motion re: 468 Ghislaine
Compel- Judicial Document Maxwell to Produce Data from Undisclosed Email
Redacted

Account and for an Adverse Inference Instruction.
REDACTED filed by Virginia L. Giuffre.

DECLARATION of Meredith Schultz in Support
Adverse Inference- Motion to re: 468 MOTION to Compel Ghislaine Maxwell to
Produce Data from Undisclosed Email Account and
Compel- Judicial Document
for an Adverse Inference Instruction filed by
10/28/2016 491
Virginia L. Giuffre. (Attachments: # 1 Exhibit, # 2
Redacted - Ex. 2-4
Exhibit REDACTED, # 3 Exhibit REDACTED, # 4
Exhibit REDACTED)
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10/28/2016 492

Motion to Compel- Judicial REPLY to Response to Motion re: 466 MOTION to
Reopen Defendant's Deposition Based on
Document
Redacted

10/28/2016 493

Motion to Compel- Judicial DECLARATION of Meredith Schultz in Support
re: 466 MOTION to Reopen Defendant's
Document
Redacted - Ex 1

11/21/2016 503

12/09/2016 509

12/09/2016 510

Redacted
Motion in Limine re.
Admissibility of Evidence
Judicial Document
Redacted - Ex. A-D
Motion in Limine re.
Admissibility of Evidence
Judicial Document
Redacted

11/21/2016 514

Deposition Based on Defendant's Late Production
of New, Key Documents filed by Virginia L. Giuffre.
(Attachments: # 1 Exhibit REDACTED)

[REDACTED] SEALED OPINION # 106882 re:
215 MOTION to Quash subpoena of Sharon
Motion to Compel – Related Churcher, filed by Sharon Churcher. Upon the
conclusions set forth above, the motion of Churcher
Court Order
is granted and the Subpoena is quashed. The parties
Judicial Document
are directed to jointly file a proposed redacted
version of this Opinion consistent with the
Redacted
Protective Order or notify the Court that none are
necessary within two weeks of the date of receipt of
this Opinion. (9/1/16) (cla)

Motion in Limine re.
Admissibility of Evidence
Judicial Document

12/16/2016 513
12/16/2016

Defendant's Late Production of New, Key
Documents. REDACTED filed by Virginia L.
Giuffre.

Motion in Limine re.
Admissibility of Evidence
Judicial Document
Redacted - Ex. 1-6

MOTION for Sanctions Based on Plaintiff's
Intentional Destruction of Evidence filed by
Ghislaine Maxwell.
DECLARATION of Laura A. Menninger in
Support re: 509 MOTION for Sanctions Based on
Plaintiff's Intentional Destruction of Evidence filed
by Ghislaine Maxwell. (Attachments: # 1 Exhibit
A, # 2 Exhibit B, # 3 Exhibit C, # 4 Exhibit D)
RESPONSE in Opposition to Motion re: 509
MOTION for Sanctions Based on Plaintiff's
Intentional Destruction of Evidence filed by
Virginia L. Giuffre.
DECLARATION of Meredith Schultz in
Opposition re: 509 MOTION for Sanctions Based
on Plaintiff's Intentional Destruction of Evidence
filed by Virginia L. Giuffre. (Attachments: # 1
Exhibit Sealed 1, # 2 Exhibit Sealed 2, # 3 Exhibit
Sealed 3, # 4 Exhibit Sealed 4, # 5 Exhibit Sealed 5,
# 6 Exhibit Sealed Composite 6)
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12/20/2016 515

Motion in Limine re.
Admissibility of Evidence
Judicial Document

12/20/2016 516

Redacted
Motion in Limine re.
Admissibility of Evidence
Judicial Document
Redacted - Ex. D-G

01/05/2017 520

01/05/2017 522

Motion in Limine re. Expert
MOTION in Limine To Exclude Expert Testimony
Judicial Document
and Opinions of William F. Chandler filed by
Ghislaine Maxwell.

Motion in Limine re. Expert DECLARATION of Jeffrey S. Pagliuca in Support
re: 522 MOTION in Limine To Exclude Expert
Judicial Document
Redacted - Ex. A-B

01/05/2017 524

and Opinion of Chris Anderson filed by Ghislaine
Maxwell.

DECLARATION of Jeffrey S. Pagliuca in Support
Motion in Limine re. Expert re: 520 MOTION in Limine To Exclude Expert
Testimony and Opinion of Chris Anderson filed by
Judicial Document
Ghislaine Maxwell. (Attachments: # 1 Exhibit A, #
2 Exhibit B, # 3 Exhibit C, # 4 Exhibit D, # 5
Redacted - Ex. A-K
Exhibit E, # 6 Exhibit F, # 7 Exhibit G, # 8 Exhibit
H, # 9 Exhibit I, # 10 Exhibit J, # 11 Exhibit K)

Redacted

01/05/2017 523

DECLARATION of Laura A. Menninger in
Support re: 509 MOTION for Sanctions Based on
Plaintiff's Intentional Destruction of Evidence filed
by Ghislaine Maxwell. (Attachments: # 1 Exhibit
E, # 2 Exhibit F, # 3 Exhibit G)

Motion in Limine re. Expert
MOTION in Limine To Exclude Expert Testimony
Judicial Document
Redacted

01/05/2017 521

REPLY to Response to Motion re: 509 MOTION
for Sanctions Based on Plaintiff's Intentional
Destruction of Evidence filed by Ghislaine
Maxwell.

Testimony and Opinions of William F. Chandler
filed by Ghislaine Maxwell. (Attachments: # 1
Exhibit A, # 2 Exhibit B)

Motion in Limine re. Expert
MOTION in Limine To Exclude Expert Testimony
Judicial Document
Redacted

and Opinion of Professor Terry Coonan, J.D filed
by Ghislaine Maxwell.
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01/05/2017 525

Motion in Limine re. Expert DECLARATION of Jeffrey S. Pagliuca in Support
re: 524 MOTION in Limine To Exclude Expert
Judicial Document
Redacted - Ex. A-B

01/05/2017 526

Motion in Limine re. Expert
MOTION in Limine To Exclude Expert Testimony
Judicial Document
Redacted

01/05/2017 527

and Opinion of Dianne C. Flores filed by Ghislaine
Maxwell.

Motion in Limine re. Expert DECLARATION of Jeffrey S. Pagliuca in Support
Judicial Document
re: 526 MOTION in Limine To Exclude Expert
Redacted - Ex. A

01/05/2017 528

Testimony and Opinion of Professor Terry Coonan,
J.D. filed by Ghislaine Maxwell. (Attachments: # 1
Exhibit A, # 2 Exhibit B)

Testimony and Opinion of Dianne C. Flores filed by
Ghislaine Maxwell. (Attachments: # 1 Exhibit A)

Motion in Limine re. Expert
MOTION in Limine To Exclude Expert Testimony
Judicial Document
Redacted

and Opinion of Dr. Bernard Jansen filed by
Ghislaine Maxwell.

DECLARATION of Jeffrey S. Pagliuca in Support

01/05/2017 529

Motion in Limine re. Expert re: 528 MOTION in Limine To Exclude Expert
Judicial Document
Testimony and Opinion of Dr. Bernard Jansen filed
Redacted - Ex. A-G

01/05/2017 530

Motion in Limine re. Expert
MOTION in Limine To Exclude Expert Testimony
Judicial Document
Redacted

01/05/2017 531

Motion in Limine-Judicial
Document
Redacted - Ex. A-C

01/06/2017 533

by Ghislaine Maxwell. (Attachments: # 1 Exhibit
A, # 2 Exhibit B, # 3 Exhibit C, # 4 Exhibit D, # 5
Exhibit E, # 6 Exhibit F, # 7 Exhibit G)

and Opinion of Doctor Gilbert Kliman filed by
Ghislaine Maxwell.

DECLARATION of Jeffrey S. Pagliuca in Support
re: 530 MOTION in Limine To Exclude Expert
Testimony and Opinion of Doctor Gilbert Kliman
filed by Ghislaine Maxwell. (Attachments: # 1
Exhibit A, # 2 Exhibit B, # 3 Exhibit C)

Motion in Limine re. Expert
Judicial Document
MOTION in Limine and Incorporated
Memorandum of Law filed by Virginia L. Giuffre.

Redacted
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01/06/2017 534

Motion in Limine re. Expert DECLARATION of Sigrid McCawley in Support
re: 533 MOTION in Limine and Incorporated
Judicial Document
Redacted - Ex. 1-3

01/06/2017 535

Memorandum of Law filed by Virginia L. Giuffre.
(Attachments: # 1 Exhibit Sealed 1, # 2 Exhibit
Sealed 2, # 3 Exhibit Sealed 3)

Motion in Limine re. Expert
Judicial Document
MOTION in Limine and Incorporated
Memorandum of Law filed by Virginia L. Giuffre.

Redacted
Motion in Limine re. Expert DECLARATION of Sigrid McCawley in Support
re: 535 MOTION in Limine and Incorporated
Judicial Document
01/06/2017 536
Redacted - Ex. 1-5

Memorandum of Law filed by Virginia L. Giuffre.
(Attachments: # 1 Exhibit Redacted 1, # 2 Exhibit
Redacted 2, # 3 Exhibit Redacted 3, # 4 Exhibit
Redacted 4, # 5 Exhibit Redacted 5)
FILING ERROR - WRONG EVENT TYPE

01/06/2017 538

Unsealed by Second Circuit SELECTED FROM MENU – MOTION for
Summary Judgment filed by Ghislaine Maxwell.
Redacted
Modified on 1/9/2017 (01/06/2017)

FILING ERROR - DEFICIENT DOCKET
ENTRY - DECLARATION of Laura A. Menninger
Unsealed by Second Circuit in Support re: 538 MOTION for Summary
01/06/2017 539
Judgment filed by Ghislaine Maxwell.
(Attachments: # 1 Exhibit A, # 2 Exhibit B, # 3
Redacted - Ex. D, G-KK, MM Exhibit C, # 4 Exhibit D, # 5 Exhibit E, # 6 Exhibit
F, # 7 Exhibit G-KK, # 8 Exhibit LL, # 9 Exhibit
MM)Modified on 1/9/2017

01/09/2017 541

Unsealed by Second Circuit MEMORANDUM OF LAW in Support re: 540
Redacted

MOTION for Summary Judgment. Document filed
by Ghislaine Maxwell.

DECLARATION of Laura A. Menninger in
Unsealed by Second Circuit Support re: 540 MOTION for Summary Judgment
01/09/2017 542
filed by Ghislaine Maxwell. (Attachments: # 1
Exhibit A, # 2 Exhibit B, # 3 Exhibit C, # 4 Exhibit
Redacted - Ex. D, G-KK, MM D, # 5 Exhibit E, # 6 Exhibit F, # 7 Exhibit G-KK, #
8 Exhibit LL, # 9 Exhibit MM)
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01/23/2017 561

Trial Motion in LimineObjection to Deposition
Designations or Counter
Designations
Judicial Document

MOTION in Limine to Exclude Defendant's
Designations of Deposition Excerpts of Alan
Dershowitz filed by Virginia L. Giuffre.

Redacted

01/27/2017 562

01/27/2017 563

01/27/2017 564

Trial Motion in LimineObjection to Deposition
Designations or Counter
Designations
Judicial Document
Redacted - Ex. 3-4
Trial Motion in LimineObjection to Deposition
Designations or Counter
Designations
Judicial Document
Redacted
Motion tin LimineJudicial Document
Redacted - Ex. 1

01/27/2017 565

01/27/2017 566

01/27/2017 567

Trial- Objections to
Deposition Designations or
Counter Designations
Judicial Document
Redacted
Trial- Objections to
Deposition Designations or
Counter Designations
Judicial Document
Redacted
Trial- Objections to
Deposition Designations or
Counter Designations
Judicial Document

DECLARATION of Sigrid McCawley in Support
re: 561 MOTION in Limine to Exclude Defendant's
Designations of Deposition Excerpts of Alan
Dershowitz filed by Virginia L. Giuffre.
(Attachments: # 1 Exhibit 1, # 2 Exhibit 2, # 3
Exhibit Sealed 3, # 4 Exhibit Sealed 4)
MOTION in Limine to Exclude Defendant's
Designations of Deposition Excerpts of Virginia
Giuffre in an Unrelated Case filed by Virginia L.
Giuffre.
DECLARATION of Sigrid McCawley in Support
re: 563 MOTION in Limine to Exclude Defendant's
Designations of Deposition Excerpts of Virginia
Giuffre in an Unrelated Case filed by Virginia L.
Giuffre. (Attachments: # 1 Exhibit Sealed 1)
NOTICE of Filing Plaintiff's Objections to
Defendant's Deposition Designations and Plaintiff's
Cross Designations filed by Virginia L. Giuffre.

Objection to Plaintiff's Deposition Designations
filed by Ghislaine Maxwell.

MOTION in Limine to Exclude In Toto Certain
Depositions Designated By Plaintiff for Use at Trial
filed by Ghislaine Maxwell.
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Redacted

01/27/2017 568

Trial- Objections to
Deposition Designations or
Counter Designations
Judicial Document
Redacted - Ex. A-E

01/30/2017 569

Motion in Limine re. Expert RESPONSE in Opposition to Motion re: 530
Judicial Document
MOTION in Limine To Exclude Expert Testimony
Redacted

01/30/2017 570

01/30/2017 572

01/30/2017 574

and Opinion of Doctor Gilbert Kliman filed by
Virginia L. Giuffre.

DECLARATION of Sigrid McCawley in
Motion in Limine re. Expert Opposition re: 530 MOTION in Limine To Exclude
Expert Testimony and Opinion of Doctor Gilbert
Judicial Document
Kliman filed by Virginia L. Giuffre. (Attachments:
# 1 Exhibit Sealed 1, # 2 Exhibit Sealed 2, # 3
Redacted - Ex. 1-5
Exhibit Sealed 3, # 4 Exhibit Sealed 4, # 5 Exhibit
Sealed 5)

Motion in Limine re. Expert RESPONSE in Opposition to Motion re: 524
Judicial Document
MOTION in Limine To Exclude Expert Testimony
Redacted

01/30/2017 573

DECLARATION of Laura A. Menninger in
Support re: 567 MOTION in Limine to Exclude In
Toto Certain Depositions Designated By Plaintiff
for Use at Trial filed by Ghislaine Maxwell.
(Attachments: # 1 Exhibit A, # 2 Exhibit B, # 3
Exhibit C, # 4 Exhibit D, # 5 Exhibit E)

and Opinion of Professor Terry Coonan, J.D filed
by Virginia L. Giuffre.

DECLARATION of Sigrid McCawley in
Motion in Limine re. Expert Opposition re: 524 MOTION in Limine To Exclude
Expert Testimony and Opinion of Professor Terry
Judicial Document
Coonan, J.D. filed by Virginia L. Giuffre.
(Attachments: # 1 Exhibit Sealed 1, # 2 Exhibit
Redacted Ex. 1-5
Sealed 2, # 3 Exhibit Sealed 3, # 4 Exhibit Sealed
4, # 5 Exhibit Sealed 5)

Motion in Limine re. Expert RESPONSE in Opposition to Motion re: 522
Judicial Document
MOTION in Limine To Exclude Expert Testimony
Redacted

and Opinions of William F. Chandler filed by
Virginia L. Giuffre.
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DECLARATION of Sigrid McCawley in

01/30/2017 575

Motion in Limine re. Expert Opposition re: 522 MOTION in Limine To Exclude
Judicial Document
Expert Testimony and Opinions of William F.
Redacted - Ex. 1-3

01/30/2017 576

Motion in Limine re. Evidence NOTICE of Letter Reply in Support of Plaintiff's
Judicial Document
Letter Motion to Add New Witness re: 558 Order
Redacted

01/31/2017 577

01/31/2017 579

Setting Hearing on Motion, filed by Virginia L.
Giuffre.

Motion in Limine re. Expert RESPONSE in Opposition to Motion re: 526
Judicial Document
MOTION in Limine To Exclude Expert Testimony
Redacted

01/31/2017 578

Chandler filed by Virginia L. Giuffre.
(Attachments: # 1 Exhibit Sealed 1, # 2 Exhibit
Sealed 2, # 3 Exhibit Sealed 3)

and Opinion of Dianne C. Flores filed by Virginia
L. Giuffre.

DECLARATION of Sigrid McCawley in
Motion in Limine re. Expert Opposition re: 526 MOTION in Limine To Exclude
Expert Testimony and Opinion of Dianne C. Flores
Judicial Document
filed by Virginia L. Giuffre. (Attachments: # 1
Exhibit Sealed 1, # 2 Exhibit Sealed 2, # 3 Exhibit
Redacted - Ex. 1-5
Sealed 3, # 4 Exhibit Sealed 4, # 5 Exhibit Sealed
5)

Motion in Limine re. Expert RESPONSE in Opposition to Motion re: 520
Judicial Document
MOTION in Limine To Exclude Expert Testimony
Redacted

and Opinion of Chris Anderson filed by Virginia L.
Giuffre.
DECLARATION of Sigrid McCawley in

01/31/2017 580

Motion in Limine re. Expert Opposition re: 520 MOTION in Limine To Exclude
Judicial Document
Expert Testimony and Opinion of Chris Anderson
Redacted - Ex. 1-4

01/31/2017 581

filed by Virginia L. Giuffre. (Attachments: # 1
Exhibit Sealed 1, # 2 Exhibit Sealed 2, # 3 Exhibit
Sealed 3, # 4 Exhibit Sealed 4)

Motion in Limine re. Expert RESPONSE in Opposition to Motion re: 528
Judicial Document
MOTION in Limine To Exclude Expert Testimony
Redacted

and Opinion of Dr. Bernard Jansen filed by Virginia
L. Giuffre.
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01/31/2017 582

Motion in Limine re. Expert DECLARATION of Sigrid McCawley in
Opposition re: 528 MOTION in Limine To Exclude
Judicial Document
Redacted - Ex. 1-2

01/31/2017 583

Motion in Limine re. Expert RESPONSE in Opposition to Motion re: 535
Judicial Document
MOTION in Limine and Incorporated
Redacted

01/31/2017 584

Memorandum of Law. Regarding Gregory B. Taylor
and Kyle D. Jacobson filed by Ghislaine Maxwell.

Motion in Limine re. Expert RESPONSE in Opposition to Motion re: 533
Judicial Document
MOTION in Limine and Incorporated
Redacted

01/31/2017 585

Expert Testimony and Opinion of Dr. Bernard
Jansen filed by Virginia L. Giuffre. (Attachments: #
1 Exhibit Sealed 1, # 2 Exhibit Sealed 2)

Memorandum of Law. Regarding Dr. Phillip Esplin
filed by Ghislaine Maxwell.

Motion in Limine re. Expert DECLARATION of Jeffrey S. Pagliuca in
Judicial Document
Opposition re: 533 MOTION in Limine and
Redacted - Ex. A

Incorporated Memorandum of Law filed by
Ghislaine Maxwell. (Attachments: # 1 Exhibit A)
RESPONSE in Opposition to Motion re: 540

01/31/2017 586

Unsealed by Second Circuit MOTION for Summary Judgment filed by Virginia
Redacted

02/03/2017 591

Trial Motions
Judicial Document
Redacted

L. Giuffre. (Attachments: # 1 Appendix Rule 56.1
Statement of Facts, # 2 Exhibit Declaration, # 3
Exhibit Redacted 1-50)
LETTER MOTION to Reopen re: 576 Notice
(Other), 558 Order Setting Hearing on Motion,
Discovery re New Witness (original filed 1/19/17)
addressed to Judge Robert W. Sweet from Sigrid S.
McCawley dated 01/19/17 filed by Virginia L.
Giuffre.

Trial Deposition Designations
or Counter Designations NOTICE of Filing Defendant's Counter02/03/2017 592
Designations to Plaintiff's Deposition Designations
Judicial Document
filed by Ghislaine Maxwell.

Redacted

02/09/2017 599

Motion in Limine re. Expert
REPLY MEMORANDUM OF LAW in Support re:
Judicial Document
Redacted

535 MOTION in Limine and Incorporated
Memorandum of Law filed by Virginia L. Giuffre.
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02/09/2017 600

Motion in Limine re. Expert DECLARATION of Sigrid McCawley in Support
re: 535 MOTION in Limine and Incorporated
Judicial Document
Redacted –Ex. 1-3

02/09/2017 601

Trial Motions
Judicial Document
Redacted

02/09/2017 602

533 MOTION in Limine and Incorporated
Memorandum of Law filed by Virginia L. Giuffre.

Motion in Limine re. Expert DECLARATION of Sigrid McCawley in Support
Judicial Document
re: 533 MOTION in Limine and Incorporated
Redacted – Ex. 1-3

02/10/2017 606

NOTICE of Intent to Offer Statements Under, If
Necessary, The Residual Hearsay Rule filed by
Virginia L. Giuffre.

Motion in Limine re. Expert
Judicial Document
REPLY MEMORANDUM OF LAW in Support re:
Redacted

02/09/2017 603

Memorandum of Law filed by Virginia L. Giuffre.
(Attachments: # 1 Exhibit Sealed 1, # 2 Exhibit
Composite Sealed 2, # 3 Exhibit Sealed 3)

Memorandum of Law filed by Virginia L. Giuffre.
(Attachments: # 1 Exhibit Sealed 1, # 2 Exhibit
Composite Sealed 2, # 3 Exhibit Sealed 3)

Motion in Limine – Judicial RESPONSE in Opposition to Motion re: 567
Document
MOTION in Limine to Exclude In Toto Certain
Redacted

Depositions Designated By Plaintiff for Use at Trial
filed by Virginia L. Giuffre.
DECLARATION of Sigrid McCawley in

02/10/2017 607

Motion in Limine- Judicial Opposition re: 567 MOTION in Limine to Exclude
Document
In Toto Certain Depositions Designated By Plaintiff
Redacted - Ex. 1-3

02/10/2017 608

Motion in Limine re. Evidence
MOTION in Limine to Present Testimony From
Judicial Document
Redacted

02/10/2017 609

for Use at Trial filed by Virginia L. Giuffre.
(Attachments: # 1 Exhibit Sealed 1, # 2 Exhibit
Sealed 2, # 3 Exhibit Sealed 3)

Jeffrey Epstein for Purposes of Obtaining an
Adverse Inference filed by Virginia L. Giuffre.

Motion in Limine re. Evidence DECLARATION of Sigrid McCawley in Support
re: 608 MOTION in Limine to Present Testimony
Judicial Document
Redacted - Ex. 1

From Jeffrey Epstein for Purposes of Obtaining an
Adverse Inference filed by Virginia L. Giuffre.
(Attachments: # 1 Exhibit Sealed 1)

Case 1:15-cv-07433-LAP Document 986 Filed 09/18/19 Page 33 of 60

The Honorable Judge Loretta A. Preska
September 18, 2019

P a g e | 33

02/10/2017 611

Motion in Limine re. Expert
REPLY to Response to Motion re: 520 MOTION in
Judicial Document
Redacted

02/10/2017 612

Motion in Limine re. Expert
REPLY to Response to Motion re: 522 MOTION in
Judicial Document
Redacted

02/10/2017 613

Limine To Exclude Expert Testimony and Opinion
of Dianne C. Flores filed by Ghislaine Maxwell.

Motion in Limine re. Expert DECLARATION of Jeffrey S. Pagliuca in Support
Judicial Document
re: 526 MOTION in Limine To Exclude Expert
Redacted - Ex. B

02/10/2017 618

Testimony and Opinion of Professor Terry Coonan,
J.D. filed by Ghislaine Maxwell. (Attachments: # 1
Exhibit C, # 2 Exhibit D, # 3 Exhibit E)

Motion in Limine re. Expert
REPLY to Response to Motion re: 526 MOTION in
Judicial Document
Redacted

02/10/2017 617

of Professor Terry Coonan, J.D filed by Ghislaine
Maxwell.

Motion in Limine re. Expert DECLARATION of Jeffrey S. Pagliuca in Support
re: 524 MOTION in Limine To Exclude Expert
Judicial Document
Redacted - Ex. C-E

02/10/2017 616

Limine To Exclude Expert Testimony and Opinion
of Dr. Bernard Jansen filed by Ghislaine Maxwell.

Motion in Limine re. Expert REPLY to Response to Motion re: 524 MOTION in
Judicial Document
Limine To Exclude Expert Testimony and Opinion
Redacted

02/10/2017 615

Limine To Exclude Expert Testimony and Opinions
of William F. Chandler filed by Ghislaine Maxwell.

Motion in Limine re. Expert
REPLY to Response to Motion re: 528 MOTION in
Judicial Document
Redacted

02/10/2017 614

Limine To Exclude Expert Testimony and Opinion
of Chris Anderson filed by Ghislaine Maxwell.

Testimony and Opinion of Dianne C. Flores filed by
Ghislaine Maxwell. (Attachments: # 1 Exhibit B)

Motion in Limine re. Expert REPLY to Response to Motion re: 530 MOTION in
Judicial Document
Limine To Exclude Expert Testimony and Opinion
Redacted

of Doctor Gilbert Kliman filed by Ghislaine
Maxwell.
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02/10/2017 619

Motion in Limine re. Expert DECLARATION of Jeffrey S. Pagliuca in Support
re: 530 MOTION in Limine To Exclude Expert
Judicial Document
Redacted - Ex. D-E

02/10/2017 620

Testimony and Opinion of Doctor Gilbert Kliman
filed by Ghislaine Maxwell. (Attachments: # 1
Exhibit D, # 2 Exhibit E)

Unsealed by Second Circuit REPLY to Response to Motion re: 540 MOTION
Redacted

for Summary Judgment filed by Ghislaine
Maxwell. (Attachments: # 1 Appendix Rule 56.1
Statement of Facts)
DECLARATION of Laura A. Menninger in

02/10/2017 621

Unsealed by Second Circuit Support re: 540 MOTION for Summary Judgment
Redacted - Ex. OO-N

02/10/2017 622

filed by Ghislaine Maxwell. (Attachments: # 1
Exhibit NN, # 2 Exhibit OO, # 3 Exhibit PP, # 4
Exhibit QQ, # 5 Exhibit RR)

Trial Submissions- Judicial
Document
JOINT PRETRIAL STATEMENT filed by
Ghislaine Maxwell.

Redacted

02/17/2017 630

631

Trial- Objections to
Deposition Designations or
NOTICE of Plaintiff's Objections to Defendant's
Counter Designations
Counter Designations filed by Virginia L. Giuffre.
Judicial Document
Redacted
Motion in Limine- Judicial REPLY to Response to Motion re: 567 MOTION in
Document
Limine to Exclude In Toto Certain Depositions

02/17/2017
Redacted

02/17/2017 632

Motion in Limine- Judicial DECLARATION of Laura A. Menninger in
Support re: 567 MOTION in Limine to Exclude In
Document
Redacted - Ex. F

02/17/2017 633

Designated By Plaintiff for Use at Trial filed by
Ghislaine Maxwell.

Toto Certain Depositions Designated By Plaintiff
for Use at Trial filed by Ghislaine Maxwell.
(Attachments: # 1 Exhibit F)

Trial- Objections to
Deposition Designations or
Objection to Plaintiff's Cross Designation of
Counter Designations
Deposition Testimony filed by Ghislaine Maxwell.
Judicial Document
Redacted
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02/17/2017 637

Motion to Compel- Judicial
MOTION to Compel Philip Barden To Produce All
Document
Redacted

02/22/2017 638

Work Product and Attorney Client
Communications filed by Virginia L. Giuffre.

DECLARATION of Meredith Schultz in Support
Motion to Compel- Judicial re: 637 MOTION to Compel Philip Barden To
Produce All Work Product and Attorney Client
Document
Communications. Document filed by Virginia L.
Giuffre. (Attachments: # 1 Exhibit Composite
Redacted - Ex. 2-5
Exhibit 1, # 2 Exhibit Sealed 2, # 3 Exhibit Sealed
3, # 4 Exhibit Sealed 4, # 5 Exhibit Sealed 5)

Filings Related to Third PartyOther- and Related Orders MOTION for Protective Order for Non-Party
Witness filed by John Stanley Pottinger, Sarah
02/22/2017 640
Judicial Document
Ransome.

Redacted
Filings Related to Third Party- DECLARATION of John Stanley Pottinger in
Other- and Related Orders Support re: 640 MOTION for Protective Order for
Non-Party Witness filed by Sarah Ransome.
02/22/2017 641
Judicial Document
Redacted - Ex. 1-2

02/24/2017 644

(Attachments: # 1 Exhibit Sealed 1, # 2 Exhibit
Sealed 2)

Motion in Limine re. Evidence RESPONSE in Opposition to Motion re: 608
Judicial Document
MOTION in Limine to Present Testimony From
Redacted

Jeffrey Epstein for Purposes of Obtaining an
Adverse Inference filed by Ghislaine Maxwell.
DECLARATION of Laura A. Menninger in

Motion in Limine re. Evidence Opposition re: 608 MOTION in Limine to Present
02/24/2017 645
Judicial Document
Testimony From Jeffrey Epstein for Purposes of
Redacted - Ex. A-D
02/24/2017 646

Motion in Limine re. Evidence RESPONSE re: 601 Notice (Other) Response to
Judicial Document
Plaintiffs Notice Of Intent To Offer Statements
Redacted

03/02/2017

650

Obtaining an Adverse Inference filed by Ghislaine
Maxwell. (Attachments: # 1 Exhibit A, # 2 Exhibit
B, # 3 Exhibit C, # 4 Exhibit D)

Under, If Necessary, The Residual Hearsay Rule
filed by Ghislaine Maxwell.

Motion in Limine re. Evidence REPLY MEMORANDUM OF LAW in Support re:
Judicial Document
608 MOTION in Limine to Present Testimony From
Redacted

Jeffrey Epstein for Purposes of Obtaining an
Adverse Inference filed by Virginia L. Giuffre.
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DECLARATION of Sigrid McCawley in Support

03/02/2017

Motion in Limine re. Evidence re: 608 MOTION in Limine to Present Testimony
Judicial Document
From Jeffrey Epstein for Purposes of Obtaining an
651
Redacted - Ex.1-2

03/02/2017 653

Motion to Compel- Judicial RESPONSE in Opposition to Motion re: 637
Document
MOTION to Compel Philip Barden To Produce All
Redacted

03/02/2017 654

Barden To Produce All Work Product and Attorney
Client Communications filed by Ghislaine
Maxwell. (Attachments: # 1 Exhibit A)

Motion to Compel Filings
Related to Third Party-Other MOTION to Compel Non-Party Witness to Produce
Documents, Respond to Deposition Questions, and
Judicial Document
Redacted

03/02/2017 656

Work Product and Attorney Client Communications
filed by Ghislaine Maxwell.

Motion to Compel- Judicial DECLARATION of Laura A. Menninger in
Opposition re: 637 MOTION to Compel Philip
Document
Redacted- Ex. A

03/02/2017 655

Adverse Inference filed by Virginia L. Giuffre.
(Attachments: # 1 Exhibit Sealed 1, # 2 Exhibit
Sealed 2)

Response to Motion for Protective Order filed by
Ghislaine Maxwell.

DECLARATION of Laura A. Menninger in
Motion to Compel Filings Support re: 655 MOTION to Compel Non- Party
Related to Third Party-Other Witness to Produce Documents, Respond to
Deposition Questions, and Response to Motion for
Judicial Document
Protective Order filed by Ghislaine Maxwell.
(Attachments: # 1 Exhibit A, # 2 Exhibit B, # 3
Redacted
Exhibit C, # 4 Exhibit D, # 5 Exhibit E, # 6 Exhibit
F, # 7 Exhibit G, # 8 Exhibit H, # 9 Exhibit I)

Filings Related to Third PartyOther
MOTION to Quash filed by Jeffrey Epstein.
03/03/2017 657
Judicial Document
Epstein Motion to Quash Trial Subpoena

Redacted

03/03/2017 659

Motion to Compel- Judicial SECOND MOTION to Compel Ghislaine Maxwell
Document
to Disclose Data from Defendant's Undisclosed
Redacted

Email Account and for An Adverse Inference
Instruction filed by Virginia L. Giuffre.
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03/03/2017 660

03/03/2017 662

DECLARATION of Meredith Schultz in Support
re: 659 SECOND MOTION to Compel Ghislaine
Motion to Compel- Judicial Maxwell to Disclose Data from Defendant's
Document
Undisclosed Email Account and for An Adverse
Inference Instruction filed by Virginia L. Giuffre.
(Attachments: # 1 Exhibit Composite Exhibit 1, # 2
Redacted - Ex. 1-4
Exhibit Sealed 2, # 3 Exhibit Sealed 3, # 4 Exhibit
Sealed 4)

Trial Motions
Judicial Document
Redacted

03/03/2017 663

Motion in Limine re. Evidence
MOTION in Limine to Exclude Complaint and
Judicial Document
Redacted

03/03/2017 664

Regarding Defendants Adult Consensual Sexual
Activities filed by Ghislaine Maxwell.

Motion in Limine re. Evidence
MOTION in Limine to Exclude Evidence Barred as
Judicial Document
Redacted

03/03/2017 667

Video Trial Exhibit of Dr. Gilbert Kliman filed by
Ghislaine Maxwell.

Motion in Limine re. Evidence
MOTION in Limine to Prohibit Questioning
Judicial Document
Redacted

03/03/2017 666

Settlement Agreement in Jane Doe 102 v. Jeffrey
Epstein filed by Ghislaine Maxwell.

Motion in Limine re. Expert MOTION in Limine to Exclude Late Disclosed
Judicial Document
Supplemental Report of Dr. James Jansen and
Redacted

03/03/2017 665

MOTION to Bifurcate Trial Relating to Punitive
Damages and Exclusion of any Reference to
Defendants Financial Information in the Liability
Phase filed by Ghislaine Maxwell.

a Result of Plaintiffs Summary Judgment
Concessions filed by Ghislaine Maxwell.

Motion in Limine re. Evidence
Judicial Document
MOTION in Limine to Exclude FBI 302 Statement
of Plaintiff filed by Ghislaine Maxwell.

Redacted
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Motion in Limine re. Evidence DECLARATION of Laura A. Menninger in
03/03/2017 668
Judicial Document
Support re: 667 MOTION in Limine to Exclude
FBI 302 Statement of Plaintiff filed by Ghislaine
03/03/2017
Maxwell. (Attachments: # 1 Exhibit A)
Redacted - Ex. A

03/03/2017

669

Motion in Limine re. Evidence
MOTION in Limine to Exclude References to
Judicial Document
Redacted

03/03/2017 670

Motion in Limine re. Evidence DECLARATION of Laura A. Menninger in
Support re: 669 MOTION in Limine to Exclude
Judicial Document
Redacted - Ex. A

03/03/2017 671

Crime Victims Rights Act Litigation filed by
Ghislaine Maxwell.

References to Crime Victims Rights Act Litigation
filed by Ghislaine Maxwell. (Attachments: # 1
Exhibit A)

Motion in Limine re. Evidence
MOTION in Limine to Exclude Jeffrey Epstein Plea
Judicial Document
Redacted

and Non-Prosecution Agreement and Sex Offender
Registration filed by Ghislaine Maxwell.
DECLARATION of Laura A. Menninger in

03/03/2017 672

Motion in Limine re. Evidence Support re: 671 MOTION in Limine to Exclude
Judicial Document
Jeffrey Epstein Plea and Non-Prosecution
Redacted - Ex. A-B

03/03/2017 673

Agreement and Sex Offender Registration filed by
Ghislaine Maxwell. (Attachments: # 1 Exhibit A, #
2 Exhibit B)

Motion in Limine re. Evidence MOTION in Limine Exclude Deposition Testimony
Judicial Document
of Sarah Kellen and Nadia Marcinkova or Any
Redacted

Witness Invoking Their Fifth Amendment Privilege
filed by Ghislaine Maxwell.
DECLARATION of Laura A. Menninger in

03/03/2017 674

Motion in Limine re. Evidence Support re: 673 MOTION in Limine Exclude
Judicial Document
Deposition Testimony of Sarah Kellen and Nadia
Redacted - Ex. A

Marcinkova or Any Witness Invoking Their Fifth
Amendment Privilege filed by Ghislaine Maxwell.
(Attachments: # 1 Exhibit A)
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03/03/2017 675

Motion in Limine re. Evidence
MOTION in Limine to Permit Questioning
Judicial Document
Redacted

Regarding Plaintiffs Sexual History and Reputation
filed by Ghislaine Maxwell.

DECLARATION of Laura A. Menninger in
Motion in Limine re. Evidence Support re: 675 MOTION in Limine to Permit
Questioning Regarding Plaintiffs Sexual History
03/03/2017 676
Judicial Document
and Reputation filed by Ghislaine Maxwell.
(Attachments: # 1 Exhibit A, # 2 Exhibit B, # 3
Redacted - Ex. A-F
Exhibit C, # 4 Exhibit D, # 5 Exhibit E, # 6 Exhibit
F)

03/03/2017 677

Motion in Limine re. Evidence
MOTION in Limine to Exclude Police Reports and
Judicial Document
Redacted

03/03/2017 678

Motion in Limine re. Evidence DECLARATION of Jeffrey S. Pagliuca in Support
re: 677 MOTION in Limine to Exclude Police
Judicial Document
Redacted - Ex. A-C

03/03/2017 679

Hearsay Document from a Suspect Source filed by
Ghislaine Maxwell.

Motion in Limine re. Evidence DECLARATION of Jeffrey S. Pagliuca in Support
re: 679 MOTION in Limine to Exclude
Judicial Document
Redacted - Ex. A-C

03/03/2017 681

Reports and Other Inadmissible Hearsay filed by
Ghislaine Maxwell. (Attachments: # 1 Exhibit A, #
2 Exhibit B, # 3 Exhibit C)

Motion in Limine re. Evidence
MOTION in Limine to Exclude Unauthenticated
Judicial Document
Redacted

03/03/2017 680

Other Inadmissible Hearsay filed by Ghislaine
Maxwell.

Motion in Limine re.
Evidence
Judicial Document
Redacted

Unauthenticated Hearsay Document from a Suspect
Source filed by Ghislaine Maxwell. (Attachments: #
1 Exhibit A, # 2 Exhibit B, # 3 Exhibit C)

MOTION in Limine to Exclude Victim Notification
Letter filed by Ghislaine Maxwell.
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Motion in Limine re. Evidence DECLARATION of Laura A. Menninger in
Support re: 681 MOTION in Limine to Exclude
03/03/2017 682
Judicial Document
Redacted - Ex. A-C

Victim Notification Letter filed by Ghislaine
Maxwell. (Attachments: # 1 Exhibit A, # 2 Exhibit
B, # 3 Exhibit C)

Motion in Limine re. Evidence
MOTION in Limine PLAINTIFFS MOTION IN
Judicial Document
LIMINE TO ADMIT THE BLACK BOOK AS
03/03/2017 683
Redacted

EVIDENCE AT TRIAL filed by Virginia L. Giuffre.
DECLARATION of Sigrid S. McCawley in

03/03/2017 684

Motion in Limine re. Evidence Support re: 683 MOTION in Limine PLAINTIFFS
Judicial Document
MOTION IN LIMINE TO ADMIT THE BLACK
Redacted - Ex. 1-2

03/03/2017 685

BOOK AS EVIDENCE AT TRIAL filed by Virginia
L. Giuffre. (Attachments: # 1 Exhibit 1 (Filed
Under Seal), # 2 Exhibit 2 (Filed Under Seal))

Motion in Limine re. Evidence MOTION in Limine PLAINTIFFS MOTION IN
Judicial Document
LIMINE TO PRECLUDE DEFENDANT FROM
Redacted

CALLING PLAINTIFFS ATTORNEYS AS
WITNESSES AT TRIAL filed by Virginia L. Giuffre.

MOTION in Limine PLAINTIFF MS. GIUFFRES
MEMORANDUM OF LAW IN SUPPORT OF HER
MOTION IN LIMINE TO PRESENT ALL
03/03/2017 686
EVIDENCE OF DEFENDANTS INVOLVEMENT
IN EPSTEIN SEXUAL ABUSE AND SEX
Redacted
TRAFFICKING filed by Virginia L. Giuffre.
DECLARATION of Sigrid S. McCawley in
Support re: 686 MOTION in Limine PLAINTIFF
Motion in Limine re. Evidence MS. GIUFFRES MEMORANDUM OF LAW IN
SUPPORT OF HER MOTION IN LIMINE TO
Judicial Document
PRESENT ALL EVIDENCE OF DEFENDANTS
03/03/2017 687
INVOLVEMENT IN EPSTEIN SEXUAL ABUSE
Redacted - Ex. 1
AND SEX TRAFFICKING filed by Virginia L.
Giuffre. (Attachments: # 1 Exhibit 1 (Filed Under
Seal))

Motion in Limine re.
Evidence
Judicial Document

Motion in Limine re. Evidence
MOTION in Limine to Present Testimony for
Judicial Document
Purpose of Obtaining an Adverse Inference
03/03/2017 689
Redacted

Instruction filed by Virginia L. Giuffre.
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03/03/2017 690

Motion in Limine re. Evidence DECLARATION of Sigrid McCawley in Support
re: 689 MOTION in Limine to Present Testimony
Judicial Document
Redacted - Ex. 1

03/03/2017 691

for Purpose of Obtaining an Adverse Inference
Instruction filed by Virginia L. Giuffre.
(Attachments: # 1 Exhibit Composite Exhibit 1)

Motion in Limine re. Evidence
Judicial Document
MOTION in Limine Omnibus filed by Virginia L.
Giuffre.

Redacted
DECLARATION of Sigrid McCawley in Support

03/03/2017 692

Motion in Limine re. Evidence re: 691 MOTION in Limine Omnibus filed by
Judicial Document
Virginia L. Giuffre. (Attachments: # 1 Exhibit
Redacted - Ex. 1-6

03/03/2017 693

Sealed 1, # 2 Exhibit Sealed 2, # 3 Exhibit Sealed
3, # 4 Exhibit Sealed 4, # 5 Exhibit Sealed 5, # 6
Exhibit Sealed 6)

Motion in Limine re. Evidence
Judicial Document
MOTION to Exclude Evidence Pursuant to Fed. R.
Evid. 404(b) filed by Ghislaine Maxwell.

Redacted
DECLARATION of Laura A. Menninger in
Motion in Limine re. Evidence Support re: 693 MOTION to Exclude Evidence
Pursuant to Fed. R. Evid. 404(b) filed by Ghislaine
Judicial Document
Maxwell. (Attachments: # 1 Exhibit A, # 2 Exhibit
03/03/2017 694
B, # 3 Exhibit C, # 4 Exhibit D, # 5 Exhibit E, # 6
Redacted - Ex. A-I
Exhibit F, # 7 Exhibit G, # 8 Exhibit H, # 9 Exhibit
I)

03/07/2017 697

Motion to Compel- Judicial REPLY MEMORANDUM OF LAW in Support re:
637 MOTION to Compel Philip Barden To Produce
Document
Redacted

All Work Product and Attorney Client
Communications. .Document filed by Virginia L.
Giuffre.

DECLARATION of Meredith Schultz in Support

03/07/2017 698

Motion to Compel- Judicial re: 637 MOTION to Compel Philip Barden To
Document
Produce All Work Product and Attorney Client
Redacted - Ex. 1-2

Communications filed by Virginia L. Giuffre.
(Attachments: # 1 Exhibit Sealed 1, # 2 Exhibit
Composite Sealed 2)
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03/07/2017 700

Motion to Compel Filings
Related to Third Parties –
Other
Judicial Document
Redacted

03/07/2017 701

Motion to Compel Filings
Related to Third Parties Other
Judicial Document
Redacted - Ex. 1-2

03/10/2017

***STRICKEN DOCUMENT. Deleted
document number 700 from the case record.
The document was stricken from this case
pursuant to 718 Order on Motion to Seal
Document. REPLY MEMORANDUM OF LAW in
Support re: 640 MOTION for Protective Order for
Non-Party Witness and Opposition to [DE 655]
MOTION to Compel Non-Party Witness to Produce
Documents, and Respond to Deposition Questions
filed by John Stanley Pottinger. Modified on
3/15/2017.
DECLARATION of J. Stanley Pottinger in Support
re: 640 MOTION for Protective Order for NonParty Witness filed by John Stanley Pottinger.
(Attachments: # 1 Exhibit Sealed 1, # 2 Exhibit
Sealed 2)

Motion in Limine re. Evidence NOTICE of Reply Notice of Intent to Offer
705
Judicial Document
Statements Under, If Necessary, the Residual
Redacted

Hearsay Rule re: 601 Notice (Other) filed by
Virginia L. Giuffre.
NOTICE of Sigrid McCawley Declaration in

Motion in Limine re. Evidence Support of Reply Notice of Intent to Offer
03/10/2017 706
Judicial Document
Statements Under, If Necessary, the Residual

Hearsay Rule re: 705 Notice (Other). Document
filed by Virginia L. Giuffre. (Attachments: # 1
Exhibit Sealed 1, # 2 Exhibit Sealed 2)
REPLY MEMORANDUM OF LAW in Support re:
Motion to Compel Filings 640 MOTION for Protective Order for Non-Party
Related to Third Party-Other Witness, 655 MOTION to Compel Non-Party
Witness to Produce Documents, Respond to
Judicial Document
Deposition Questions, and Response to Motion for
Protective Order. [RE-FILED W/ ADD'L
Redacted
REDACTION/REPLACE DE 700 filed by Virginia
L. Giuffre.
REPLY MEMORANDUM OF LAW in Support re:
Motion to Compel Filings 640 MOTION for Protective Order for Non-Party
Related to Third Party-Other Witness, 655 MOTION to Compel Non-Party
Witness to Produce Documents, Respond to
Judicial Document
Deposition Questions, and Response to Motion for
Protective Order. [RE-FILED W/ADD'L
Redacted
REDACTION/REPLACE DE 700] filed by John
Stanley Pottinger.

Redacted - Ex. 1-2

03/13/2017 707

03/13/2017 709
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Filings Related to Third PartyRESPONSE in Opposition to Motion re: 657
Other
MOTION to Quash. Document filed by Virginia L.
03/14/2017 712
Judicial Document

Giuffre. PTF Response to Jeffrey Epstein Motion to
Quash Trial Subpoena

Redacted
Filings Related to Third PartyDECLARATION of Sigrid McCawley in
Other
Opposition re: 657 MOTION to Quash filed by
03/14/2017 713
Judicial Document
Virginia L. Giuffre. (Attachments: # 1 Exhibit
Sealed 1, # 2 Exhibit Sealed 2)

03/14/2017 714

Redacted - Ex. 1-2
Motion to Compel Filings REPLY to Response to Motion re: 655 MOTION to
Related to Third Party-Other Compel Non-Party Witness to Produce Documents,
Respond to Deposition Questions, and Response to
Judicial Document
Redacted

03/14/2017 712

Motion to Compel Filings DECLARATION of Laura A. Menninger in
Related to Third Party-Other Support re: 655 MOTION to Compel Non- Party
Witness to Produce Documents, Respond to
Judicial Document
Redacted - Ex. J-K

03/15/2017 716

03/15/2017 721

03/17/2017 722

Deposition Questions, and Response to Motion for
Protective Order filed by Ghislaine Maxwell.
(Attachments: # 1 Exhibit J, # 2 Exhibit K)

Motion in Limine re. Evidence RESPONSE in Opposition to Motion re: 679
Judicial Document
MOTION in Limine to Exclude Unauthenticated
Redacted

03/15/2017 717

Motion for Protective Order filed by Ghislaine
Maxwell.

Hearsay Document from a Suspect Source filed by
Virginia L. Giuffre.

Motion in Limine re. Evidence DECLARATION of Sigrid McCawley in
Opposition re: 679 MOTION in Limine to Exclude
Judicial Document
Redacted - Ex. 1-2

Unauthenticated Hearsay Document from a Suspect
Source filed by Virginia L. Giuffre. (Attachments: #
1 Exhibit Sealed 1, # 2 Exhibit Sealed 2)

Case Management
– Judicial Document
Redacted

NOTICE of Notice of Intent to Redact Transcript of
Proceedings re: 702 Transcript, filed by Virginia L.
Giuffre. (Attachments: # 1 Exhibit Transcript (Filed
Under Seal))

Motion in Limine re. Evidence RESPONSE in Opposition to Motion re: 673
MOTION in Limine Exclude Deposition Testimony
Judicial Document
Redacted

of Sarah Kellen and Nadia Marcinkova or Any
Witness Invoking Their Fifth Amendment Privilege
filed by Virginia L. Giuffre.
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DECLARATION of Sigrid McCawley in

03/17/2017 723

Motion in Limine re. Evidence Opposition re: 673 MOTION in Limine Exclude
Judicial Document
Deposition Testimony of Sarah Kellen and Nadia
Redacted - Ex. 1

03/17/2017 724

Motion in Limine re. Evidence RESPONSE in Opposition to Motion re: 663
Judicial Document
MOTION in Limine to Exclude Complaint and
Redacted

03/17/2017 726

03/17/2017 728

Settlement Agreement in Jane Doe 102 v. Jeffrey
Epstein filed by Virginia L. Giuffre.

Motion in Limine re. Expert RESPONSE in Opposition to Motion re: 664
MOTION in Limine to Exclude Late Disclosed
Judicial Document
Redacted

03/17/2017 727

Marcinkova or Any Witness Invoking Their Fifth
Amendment Privilege filed by Virginia L. Giuffre.
(Attachments: # 1 Exhibit Sealed 1)

Supplemental Report of Dr. James Jansen and
Video Trial Exhibit of Dr. Gilbert Kliman filed by
Virginia L. Giuffre.

DECLARATION of Sigrid McCawley in
Motion in Limine re. Expert Opposition re: 664 MOTION in Limine to Exclude
Late Disclosed Supplemental Report of Dr. James
Judicial Document
Jansen and Video Trial Exhibit of Dr. Gilbert
Kliman filed by Virginia L. Giuffre. (Attachments:
Redacted - Ex. 1-4
# 1 Exhibit Sealed 1, # 2 Exhibit Sealed 2, # 3
Exhibit Sealed 3, # 4 Exhibit Sealed 4)

Motion in Limine re. Evidence RESPONSE in Opposition to Motion re: 669
Judicial Document
MOTION in Limine to Exclude References to
Redacted

Crime Victims Rights Act Litigation filed by
Virginia L. Giuffre.
DECLARATION of Bradley Edwards in

03/17/2017 729

Motion in Limine re. Evidence Opposition re: 669 MOTION in Limine to Exclude
Judicial Document
References to Crime Victims Rights Act Litigation
Redacted - Ex. 1-6

03/17/2017 730

filed by Virginia L. Giuffre. (Attachments: # 1
Exhibit, # 2 Exhibit, # 3 Exhibit, # 4 Exhibit, # 5
Exhibit, # 6 Exhibit)

Motion in Limine re. Evidence
RESPONSE in Opposition to Motion re: 667
Judicial Document
Redacted

MOTION in Limine to Exclude FBI 302 Statement
of Plaintiff filed by Virginia L. Giuffre.
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03/17/2017 731

Motion in Limine re. Evidence DECLARATION of Bradley Edwards in
Judicial Document
Opposition re: 667 MOTION in Limine to Exclude
Redacted - Ex. 1

03/17/2017 732

Motion in Limine re. Evidence
RESPONSE in Opposition to Motion re: 681
Judicial Document
Redacted

03/17/2017 733

735

MOTION to Exclude Evidence Pursuant to Fed. R.
Evid. 404(b) filed by Virginia L. Giuffre.

Motion in Limine re. Evidence DECLARATION of Sigrid McCawley in
Opposition re: 693 MOTION to Exclude Evidence
Judicial Document
Redacted - Ex. 1-3

03/17/2017

Victim Notification Letter filed by Virginia L.
Giuffre. (Attachments: # 1 Exhibit Sealed 1, # 2
Exhibit Sealed 2, # 3 Exhibit Sealed 3)

Motion in Limine re. Evidence
RESPONSE in Opposition to Motion re: 693
Judicial Document
Redacted

03/17/2017 736

MOTION in Limine to Exclude Victim Notification
Letter filed by Virginia L. Giuffre.

Motion in Limine re. Evidence DECLARATION of Sigrid McCawley in
Opposition re: 681 MOTION in Limine to Exclude
Judicial Document
Redacted - Ex. 1-3

03/17/2017

FBI 302 Statement of Plaintiff filed by Virginia L.
Giuffre. (Attachments: # 1 Exhibit)

Pursuant to Fed. R. Evid. 404(b) filed by Virginia
L. Giuffre. (Attachments: # 1 Exhibit Sealed 1, # 2
Exhibit Sealed 2, # 3 Exhibit Sealed 3)

Motion in Limine re. Evidence RESPONSE in Opposition to Motion re: 675
738
Judicial Document
MOTION in Limine to Permit Questioning
Redacted

Regarding Plaintiffs Sexual History and Reputation
filed by Virginia L. Giuffre.

DECLARATION of Meredith Schultz in
Motion in Limine re. Evidence Opposition re: 675 MOTION in Limine to Permit
Questioning Regarding Plaintiffs Sexual History
739
Judicial Document
and Reputation filed by Virginia L. Giuffre.
03/17/2017
(Attachments: # 1 Exhibit Sealed 1, # 2 Exhibit
Redacted - Ex. 1-4
Sealed 2, # 3 Exhibit Sealed 3, # 4 Exhibit Sealed
4)
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03/17/2017

740

Motion in Limine re. Evidence RESPONSE in Opposition to Motion re: 671
Judicial Document
MOTION in Limine to Exclude Jeffrey Epstein
Redacted

Plea and Non-Prosecution Agreement and Sex
Offender Registration filed by Virginia L. Giuffre.
DECLARATION of Sigrid McCawley in

03/17/2017 741

Motion in Limine re. Evidence Opposition re: 671 MOTION in Limine to Exclude
Judicial Document
Jeffrey Epstein Plea and Non-Prosecution
Redacted - Ex. 1-2

Agreement and Sex Offender Registration filed by
Virginia L. Giuffre. (Attachments: # 1 Exhibit
Sealed 1, # 2 Exhibit Sealed 2)

Motion in Limine re. Evidence RESPONSE in Opposition to Motion re: 683
MOTION in Limine PLAINTIFFS MOTION IN
03/17/2017 742
Judicial Document
Redacted

LIMINE TO ADMIT THE BLACK BOOK AS
EVIDENCE AT TRIAL. . Document filed by
Ghislaine Maxwell.

DECLARATION of Jeffrey S. Pagliuca in
Motion in Limine re. Evidence Opposition re: 683 MOTION in Limine
PLAINTIFFS MOTION IN LIMINE TO ADMIT
Judicial Document
THE BLACK BOOK AS EVIDENCE AT TRIAL
03/17/2017 743
filed by Ghislaine Maxwell. (Attachments: # 1
Redacted - Ex. A-F
Exhibit A, # 2 Exhibit B, # 3 Exhibit C, # 4 Exhibit
D, # 5 Exhibit E, # 6 Exhibit F)
RESPONSE in Opposition to Motion re: 686
Motion in Limine re. Evidence MOTION in Limine PLAINTIFF MS. GIUFFRES
MEMORANDUM OF LAW IN SUPPORT OF HER
Judicial Document
MOTION IN LIMINE TO PRESENT ALL
03/17/2017 744
EVIDENCE OF DEFENDANTS INVOLVEMENT
Redacted
IN EPSTEIN SEXUAL ABUSE AND SEX
TRAFFICKING filed by Ghislaine Maxwell.
DECLARATION of Laura A. Menninger in
Opposition re: 686 MOTION in Limine
PLAINTIFF MS. GIUFFRES MEMORANDUM OF
Motion in Limine re. Evidence LAW IN SUPPORT OF HER MOTION IN LIMINE
Judicial Document
TO PRESENT ALL EVIDENCE OF DEFENDANTS
03/17/2017 745
INVOLVEMENT IN EPSTEIN SEXUAL ABUSE
AND SEX TRAFFICKING.. Document filed by
Redacted - Ex. A, C-E
Ghislaine Maxwell. (Attachments: # 1 Exhibit A, #
2 Exhibit B, # 3 Exhibit C, # 4 Exhibit D, # 5
Exhibit E)
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Motion in Limine re. Evidence
RESPONSE in Opposition to Motion re: 689
Judicial Document
03/17/2017 746
Redacted

MOTION in Limine to Present Testimony for
Purpose of Obtaining an Adverse Inference
Instruction filed by Ghislaine Maxwell.

Motion in Limine re. Evidence RESPONSE in Opposition to Motion re: 677
Judicial Document
MOTION in Limine to Exclude Police Reports and
03/17/2017 747
Redacted
Motion in Limine
Judicial Document
03/17/2017 748
Redacted - Ex. A-D

03/17/2017 749

Other Inadmissible Hearsay filed by Virginia L.
Giuffre.

DECLARATION of Laura A. Menninger in
Opposition re: 689 MOTION in Limine to Present
Testimony for Purpose of Obtaining an Adverse
Inference Instruction filed by Ghislaine Maxwell.
(Attachments: # 1 Exhibit A, # 2 Exhibit B, # 3
Exhibit C, # 4 Exhibit D, # 5 Exhibit E)

Motion in Limine re. Evidence
RESPONSE in Opposition to Motion re: 691
Judicial Document
Redacted

MOTION in Limine Omnibus filed by Ghislaine
Maxwell.

DECLARATION of Meredith Schultz in
Opposition re: 677 MOTION in Limine to Exclude
Motion in Limine re. Evidence Police Reports and Other Inadmissible Hearsay
filed by Virginia L. Giuffre. (Attachments: # 1
Judicial Document
Exhibit Sealed 1, # 2 Exhibit Sealed 2, # 3 Exhibit
03/17/2017 750
Sealed 3, # 4 Exhibit Composite Sealed 4, # 5
Redacted - Ex. 1-9
Exhibit Sealed 5, # 6 Exhibit Sealed 6, # 7 Exhibit
Sealed 7, # 8 Exhibit Composite Sealed 8, # 9
Exhibit Sealed 9)
DECLARATION of Laura A. Menninger in
Opposition re: 691 MOTION in Limine Omnibus
Motion in Limine re. Evidence filed by Ghislaine Maxwell. (Attachments: # 1
Exhibit A, # 2 Exhibit B, # 3 Exhibit C, # 4 Exhibit
Judicial Document
D, # 5 Exhibit E, # 6 Exhibit F, # 7 Exhibit G, # 8
03/17/2017 751
Exhibit H, # 9 Exhibit I, # 10 Exhibit J, # 11
Redacted - Ex. C-F, H, M-Q Exhibit K, # 12 Exhibit L, # 13 Exhibit M, # 14
Exhibit N, # 15 Exhibit O, # 16 Exhibit P, # 17
Exhibit Q, # 18 Exhibit R, # 19 Exhibit S)
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Motion to Compel or Related REPLY MEMORANDUM OF LAW in Opposition
Motions for Protective Orders re: 637 MOTION to Compel Philip Barden To
03/17/2017 754
or Related Court Orders Produce All Work Product and Attorney Client
Communications. Defendant's Surreply filed by
Judicial Document
Ghislaine Maxwell.
Redacted
Filings Related to Third PartyOther
REPLY to Response to Motion re: 657 MOTION to
Quash filed by Jeffrey Epstein. Jeffrey Epstein Reply
03/21/2017 761
Judicial Document
ISO Motion to Quash Trial Subpoena

03/21/2017 764

Redacted
Motion in Limine re. Evidence RESPONSE in Opposition to Motion re: 666
Judicial Document
MOTION in Limine to Exclude Evidence Barred as
Redacted

03/22/2017 766

Trial Motion
Judicial Document
Redacted

03/22/2017 768

a Result of Plaintiffs Summary Judgment
Concessions filed by Virginia L. Giuffre.
RESPONSE in Opposition to Motion re: 662
MOTION to Bifurcate Trial Relating to Punitive
Damages and Exclusion of any Reference to
Defendants Financial Information in the Liability
Phase filed by Virginia L. Giuffre.

Motion in Limine re. Evidence RESPONSE in Opposition to Motion re: 665
Judicial Document
MOTION in Limine to Prohibit Questioning

Regarding Defendants Adult Consensual Sexual
Activities filed by Virginia L. Giuffre.
Redacted
DECLARATION of Sigrid McCawley in
Motion in Limine re. Evidence Opposition re: 665 MOTION in Limine to Prohibit
Judicial Document
Questioning Regarding Defendants Adult
03/22/2017 769
Consensual Sexual Activities. Document filed by
Virginia L. Giuffre. (Attachments: # 1 Exhibit
Redacted - Ex. 1-2
Sealed 1, # 2 Exhibit Sealed 2)
REPLY to Response to Motion re: 689 MOTION in
Motion in Limine re. Evidence Limine to Present Testimony for Purpose of
Judicial Document
Obtaining an Adverse Inference Instruction. [Re
03/23/2017 770
Kellen/Marcinkova]. Document filed by Virginia L.
Giuffre. (Attachments: # 1 Exhibit Comp 1
Redacted
(Sealed), # 2 Exhibit 2 (Sealed))
DECLARATION of Sigrid S. McCawley in
Motion in Limine re. Evidence Support re: 689 MOTION in Limine to Present
Judicial Document
Testimony for Purpose of Obtaining an Adverse
03/23/2017 771
Inference Instruction filed by Virginia L. Giuffre.
(Attachments: # 1 Exhibit Composite 1 (Sealed), #
Redacted
2 Exhibit 2 (Sealed))
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03/23/2017 772

Motion in Limine re. Evidence RESPONSE in Opposition to Motion re: 685
MOTION in Limine PLAINTIFFS MOTION IN
Judicial Document

LIMINE TO PRECLUDE DEFENDANT FROM
CALLING PLAINTIFFS ATTORNEYS AS
Redacted
WITNESSES AT TRIAL filed by Ghislaine Maxwell.
DECLARATION of Jeffrey S. Pagliuca in
Opposition re: 685 MOTION in Limine
Motion in Limine re. Evidence PLAINTIFFS MOTION IN LIMINE TO
PRECLUDE DEFENDANT FROM CALLING
Judicial Document
PLAINTIFFS ATTORNEYS AS WITNESSES AT
03/23/2017 773
TRIAL filed by Ghislaine Maxwell. (Attachments:
Redacted - Ex. A, F, H-J # 1 Exhibit A, # 2 Exhibit B, # 3 Exhibit C, # 4
Exhibit D, # 5 Exhibit E, # 6 Exhibit F, # 7 Exhibit
G, # 8 Exhibit H, # 9 Exhibit I, # 10 Exhibit J)

03/24/2017 774

Motion in Limine re. Evidence REPLY MEMORANDUM OF LAW in Support re:
Judicial Document
683 MOTION in Limine PLAINTIFFS MOTION
Redacted

IN LIMINE TO ADMIT THE BLACK BOOK AS
EVIDENCE AT TRIAL filed by Virginia L. Giuffre.

DECLARATION of Sigrid McCawley in Support
re: 683 MOTION in Limine PLAINTIFFS
MOTION IN LIMINE TO ADMIT THE BLACK
BOOK AS EVIDENCE AT TRIAL filed by Virginia
Motion in Limine re. Evidence L. Giuffre. (Attachments: # 1 Exhibit Composite
Judicial Document
Sealed 1)
03/24/2017 775
ENDORSED LETTER addressed to Judge Robert
W. Sweet from Jeffrey S. Pagliuca dated 3/22/17 re:
Redacted - Ex. 1
Ms. Maxwell respectfully requests that she be
permitted to submit her reply by March 31, 2017.
ENDORSEMENT: Extension to 3/30 is granted. So
ordered. (Replies due by 3/30/2017.)
REPLY MEMORANDUM OF LAW in Support re:
686 MOTION in Limine PLAINTIFF MS.
Motion in Limine re. Evidence GIUFFRES MEMORANDUM OF LAW IN
Judicial Document
SUPPORT OF HER MOTION IN LIMINE TO
03/24/2017 781
PRESENT ALL EVIDENCE OF DEFENDANTS
INVOLVEMENT IN EPSTEIN SEXUAL ABUSE
Redacted
AND SEX TRAFFICKING filed by Virginia L.
Giuffre.
DECLARATION of Sigrid McCawley in Support
Motion in Limine re. Evidence re: 686 MOTION in Limine PLAINTIFF MS.
Judicial Document
GIUFFRES MEMORANDUM OF LAW IN
03/24/2017 782
SUPPORT OF HER MOTION IN LIMINE TO
PRESENT ALL EVIDENCE OF DEFENDANTS
Redacted - Ex. 1-4
INVOLVEMENT IN EPSTEIN SEXUAL ABUSE
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AND SEX TRAFFICKING.. Document filed by
Virginia L. Giuffre. (Attachments: # 1 Exhibit
Sealed 1, # 2 Exhibit Composite Sealed 2, # 3
Exhibit Sealed 3, # 4 Exhibit Sealed 4)
(03/24/2017)

Motion in Limine re. Evidence
03/24/2017 783

03/24/2017 784

03/24/2017 786

03/24/2017 788

Judicial Document

REPLY to Response to Motion re: 667 MOTION in
Limine to Exclude FBI 302 Statement of Plaintiff
filed by Ghislaine Maxwell.

Redacted
Motion in Limine re. Evidence REPLY to Response to Motion re: 669 MOTION in
Judicial Document
Limine to Exclude References to Crime Victims
Rights Act Litigation filed by Ghislaine Maxwell.
(Attachments: # 1 Appendix A, # 2 Appendix B)

Redacted
Motion in Limine re. Expert REPLY to Response to Motion re: 664 MOTION in
Judicial Document
Limine to Exclude Late Disclosed Supplemental
Redacted
Motion in Limine re.
Evidence
Judicial Document
Redacted

Report of Dr. James Jansen and Video Trial Exhibit
of Dr. Gilbert Kliman filed by Ghislaine Maxwell.
REPLY to Response to Motion re: 671 MOTION in
Limine to Exclude Jeffrey Epstein Plea and NonProsecution Agreement and Sex Offender
Registration filed by Ghislaine Maxwell.
DECLARATION of Laura A. Menninger in

03/24/2017 789

Motion in Limine re. Evidence Support re: 671 MOTION in Limine to Exclude
Judicial Document
Jeffrey Epstein Plea and Non-Prosecution
Redacted - Ex. C

03/24/2017 790

Motion in Limine re.
Evidence
Judicial Document
Redacted

03/24/2017 791

Agreement and Sex Offender Registration filed by
Ghislaine Maxwell. (Attachments: # 1 Exhibit C, #
2 Exhibit D)
REPLY to Response to Motion re: 675 MOTION in
Limine to Permit Questioning Regarding Plaintiffs
Sexual History and Reputation filed by Ghislaine
Maxwell.

Motion in Limine re. Evidence
REPLY to Response to Motion re: 681 MOTION in
Judicial Document
Redacted

Limine to Exclude Victim Notification Letter filed
by Ghislaine Maxwell.
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03/27/2017 796

Case Management
Judicial Document
Redacted - Ex. 1

03/27/2017 798

Motion in Limine re. Evidence
REPLY MEMORANDUM OF LAW in Support re:
Judicial Document
Redacted

03/27/2017 799

NOTICE of Notice of Intent to Redact 03/09/17
Transcript of Proceedings [DE 756] re: 756 Notice
of Filing Transcript, filed by Virginia L. Giuffre.
(Attachments: # 1 Exhibit 1 (Filed Under Seal)

691 MOTION in Limine Omnibus filed by Virginia
L. Giuffre.

Motion in Limine re. Evidence DECLARATION of Sigrid McCawley in Support
re: 691 MOTION in Limine Omnibus filed by
Judicial Document
Redacted - Ex. 1-3

Virginia L. Giuffre. (Attachments: # 1 Exhibit
Composite Sealed 1, # 2 Exhibit Sealed 2, # 3
Exhibit Sealed 3)

Trial- Objections to
Deposition Designations or NOTICE of Filing Plaintiff's Responses to
Defendant's Objections to Plaintiff's Deposition
03/28/2017 802
Counter Designations
Designations filed by Virginia L. Giuffre.
Judicial Document
Redacted
Trial- Deposition Designations
of Counter Designations NOTICE of Filing Typographical Errors Relating to
Plaintiff's Deposition Designations for Use at Trial
03/28/2017 803
Judicial Document
filed by Virginia L. Giuffre.

Redacted

03/28/2017 806

Motion to Compel- Judicial Objection to Production of (Blank) Submitted for in
Camera Review filed by Ghislaine Maxwell.
Document
Redacted

03/28/2017 807

Motion in Limine re. Evidence REPLY to Response to Motion re: 666 MOTION in
Judicial Document
Limine to Exclude Evidence Barred as a Result of
Redacted

03/29/2017 812

(Defendant Objection to Production of Common
Interest Agreement Submitted for In Camera
Review)

Plaintiffs Summary Judgment Concessions filed by
Ghislaine Maxwell.

Motion in Limine re. Evidence REPLY to Response to Motion re: 665 MOTION in
Judicial Document
Limine to Prohibit Questioning Regarding
Redacted

Defendants Adult Consensual Sexual Activities filed
by Ghislaine Maxwell.
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Unsealed by Second Circuit NOTICE of Plaintiff's Proposed Redactions to This
03/29/2017 813
Redacted - Ex. 1

03/30/2017 815

Court's Order Denying Summary Judgment filed
by Virginia L. Giuffre. (Attachments: # 1 Exhibit
Sealed 1)

Motion in Limine re. Evidence
REPLY to Response to Motion re: 677 MOTION in
Judicial Document
Redacted

Limine to Exclude Police Reports and Other
Inadmissible Hearsay filed by Ghislaine Maxwell.

Motion in Limine re. Evidence DECLARATION of Jeffrey S. Pagliuca in Support
re: 677 MOTION in Limine to Exclude Police
Judicial Document
Reports and Other Inadmissible Hearsay filed by
03/30/2017 816
Redacted - Ex. D-G

03/30/2017 817

Motion in Limine re. Evidence REPLY to Response to Motion re: 673 MOTION in
Limine Exclude Deposition Testimony of Sarah
Judicial Document
Redacted

03/30/2017 818

Complaint and Settlement Agreement in Jane Doe
102 v. Jeffrey Epstein filed by Ghislaine Maxwell.
(Attachments: # 1 Exhibit A, # 2 Exhibit B)

Motion in Limine re. Evidence
REPLY to Response to Motion re: 693 MOTION to
Judicial Document
Redacted

03/30/2017 821

Agreement in Jane Doe 102 v. Jeffrey Epstein filed
by Ghislaine Maxwell.

Motion in Limine re. Evidence DECLARATION of Laura A. Menninger in
Support re: 663 MOTION in Limine to Exclude
Judicial Document
Redacted - Ex. A-B

03/30/2017 820

Kellen and Nadia Marcinkova or Any Witness
Invoking Their Fifth Amendment Privilege filed by
Ghislaine Maxwell.

Motion in Limine re. Evidence REPLY to Response to Motion re: 663 MOTION in
Judicial Document
Limine to Exclude Complaint and Settlement
Redacted

03/30/2017 819

Ghislaine Maxwell. (Attachments: # 1 Exhibit D, #
2 Exhibit E, # 3 Exhibit F, # 4 Exhibit G)

Exclude Evidence Pursuant to Fed. R. Evid. 404(b)
filed by Ghislaine Maxwell.

Motion in Limine re. Evidence DECLARATION of Laura A. Menninger in
Support re: 693 MOTION to Exclude Evidence
Judicial Document
Redacted - Ex. K-L

Pursuant to Fed. R. Evid. 404(b) filed by Ghislaine
Maxwell. (Attachments: # 1 Exhibit J, # 2 Exhibit
K, # 3 Exhibit L)
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03/30/2017 822

Trial Motions and Trial
Submissions - Judicial
Document
Redacted
Case Management
Judicial Document

03/30/2017 823
Redacted

04/03/2017 826

Objections to Deposition
Designations or Counter
Designations
Judicial Document

REPLY to Response to Motion re: 662 MOTION to
Bifurcate Trial Relating to Punitive Damages and
Exclusion of any Reference to Defendants Financial
Information in the Liability Phase filed by
Ghislaine Maxwell.

NOTICE of Intent to Request Redaction of Sealed
Opinion filed by Virginia L. Giuffre. (Attachments:
# 1 Exhibit Sealed 1)

Objection to Plaintiff's Deposition Designations
(AMENDED) filed by Ghislaine Maxwell.

Redacted

04/03/2017 827

Motion in Limine re. Evidence REPLY MEMORANDUM OF LAW in Support re:
Judicial Document
685 MOTION in Limine PLAINTIFFS MOTION
Redacted

IN LIMINE TO PRECLUDE DEFENDANT FROM
CALLING PLAINTIFFS ATTORNEYS AS
WITNESSES AT TRIAL filed by Virginia L. Giuffre.

DECLARATION of Sigrid McCawley in Support
re: 685 MOTION in Limine PLAINTIFFS
Motion in Limine re. Evidence MOTION IN LIMINE TO PRECLUDE
Judicial Document
DEFENDANT FROM CALLING PLAINTIFFS
04/03/2017 828
ATTORNEYS AS WITNESSES AT TRIAL filed by
Virginia L. Giuffre. (Attachments: # 1 Exhibit
Redacted - Ex. 1-3
Sealed Exhibit 1, # 2 Exhibit Sealed Exhibit 2, # 3
Exhibit Sealed Exhibit 3)
OPPOSITION BRIEF re: 806 Objection (nonmotion) and Second Motion to Compel Defendant
Motion to Compel- Judicial to Produce Documents filed by Virginia L. Giuffre.
Document
(Plaintiff Response to Defendant’s Objection to
04/04/2017 830
Production of Common Interest Agreement
Submitted for In Camera Review and Second
Redacted
Motion to Compel DEF to Produce her Joint
Defense Agreements with Jeffrey Epstein)
Motion to Compel- Judicial NOTICE of Plaintiff's Briefing on an Adverse
04/07/2017 838
Document
Inference Instruction Regarding Defendant's
Failure to Comply with This Court's Order to
04/07/2017
Produce Her Electronic Documents and
Redacted
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Communications filed by Virginia L. Giuffre.

04/06/2017 839

04/10/2017 840

NOTICE of Declaration in Support of Plaintiff's
Briefing on an Adverse Inference Instruction
Motion to Compel- Judicial Regarding Defendant's Failure to Comply with This
Courts Orders to Produce Her Electronic
Document
Documents and Communications re: 838 Notice
(Other), filed by Virginia L. Giuffre. (Attachments:
Redacted - Ex. 1-6
# 1 Exhibit Sealed 1, # 2 Exhibit Sealed 2, # 3
Exhibit Sealed 3, # 4 Exhibit Sealed 4, # 5 Exhibit
Sealed 5, # 6 Exhibit Sealed Composite 6)

Case Management
Judicial Document

NOTICE of Intent to Request Redactions to the
March 16, 2017 Transcript filed by Virginia L.
Giuffre. (Attachments: # 1 Exhibit Sealed 1)

Redacted
REPLY re: 806 Objection (non-motion) to

04/11/2017

841

Motion to Compel- Judicial Production of (Blank) Submitted for in Camera
Document
Review filed by Ghislaine Maxwell.
Redacted

04/11/2017 842

(Defendant’s Reply ISO Objection to Production of
Common Interest Agreement Submitted for In Camera
Review)

Motion to Compel- Judicial DECLARATION of Jeffrey S. Pagliuca in Support
Document
re: 806 Objection (non-motion) filed by Ghislaine
Maxwell. (Attachments: # 1 Exhibit A)

Redacted - Ex. A

04/11/2017 843

Motion to Compel- Judicial NOTICE of Plaintiff's Proposed Redactions to This
Court's April 4, 2017 Order Denying Defendant's
Document
Redacted

04/11/2017 844

Motion to Compel and Motion for Sanctions filed
by Virginia L. Giuffre. (Attachments: # 1 Exhibit
Sealed 1)

Motion to Compel- Judicial MOTION for Reconsideration re; 837 Order on
Motion for Miscellaneous Relief, Defendant's
Document
Redacted - Ex. A-B

Motion Requesting Ruling on Her Outstanding
Motions filed by Ghislaine Maxwell. (Attachments:
# 1 Appendix A, # 2 Appendix B)
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04/11/2017 845

Case Management
Judicial Document
Redacted

04/11/2017 846

Case Management
Judicial Document
Redacted - Ex. A

04/18/2017 856

Case Management
Judicial Document
Redacted
Trial Submission- Judicial
Document

04/18/2017 859
Redacted

04/18/2017 860

Case Management
Judicial Document
Redacted

MOTION to Appoint Special Master to Preside
Over Third Deposition of Defendant filed by
Ghislaine Maxwell.
DECLARATION of Laura A. Menninger in
Support re: 845 MOTION to Appoint Special
Master to Preside Over Third Deposition of
Defendant filed by Ghislaine Maxwell.
(Attachments: # 1 Exhibit A)
RESPONSE in Opposition to Motion re: 845
MOTION to Appoint Special Master to Preside
Over Third Deposition of Defendant filed by
Virginia L. Giuffre.

JOINT PRETRIAL STATEMENT filed by Virginia
L. Giuffre.

NOTICE of Plaintiff's Proposed Redactions to This
Court's April 4, 2017 Order Denying Bradley
Edwards Motion to Quash filed by Virginia L.
Giuffre. (Attachments: # 1 Exhibit Sealed 1)
FILING ERROR - DEFICIENT DOCKET

4/20/2017 864

Motion to Compel- Judicial ENTRY - MOTION to Compel Non-Party Witness
Document
to Produce Documents and Respond to Deposition
Redacted

04/26/2017 871

Motion to Compel- Judicial RESPONSE in Opposition to Motion re: 864
MOTION to Compel Non-Party Witness to
Document
Redacted

04/27/2017 872

Questions and to Complete Search of ESI filed by
Ghislaine Maxwell. (Attachments: # 1 Declaration
of Laura Menninger, # 2 Exhibits A-F)

Produce Documents and Respond to Deposition
Questions and to Complete Search of ESI filed by
John Stanley Pottinger.

OPINION: Because of the existence of triable
issues of material fact rather than opinion and
Unsealed by Second Circuit because the pre-litigation privilege is inapplicable,
the motion for summary judgment is denied. For the
reasons set forth above, the motion for summary
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judgment is denied. The parties are directed to
jointly file a proposed redacted version of this
Opinion consistent with the Protective Order or
notify the Court that none are necessary within one
week of the date of receipt of this Opinion. Motions
terminated: denying 540 MOTION for Summary
Judgment, filed by Ghislaine Maxwell.
NOTICE of Errata filed by Jeffrey Epstein.

04/28/2017

873

Filings re. Third Parties –
Other
Judicial Document

NOTICE of Errata filed by Jeffrey Epstein.

Redacted

04/26/2017 874

Filings re. Third Parties –
Other
Judicial Document

REDACTION Declaration by Jeffrey Epstein

Redacted

04/28/2017 875

Trial Submission
Judicial Document

NOTICE of Pursuant to Rule 415 Of Similar Acts
Evidence filed by Virginia L. Giuffre.

Redacted
.

Motion to Compel Filings re. REPLY to Response to Motion re: 864 MOTION to
Third Parties - Other
Compel Non-Party Witness to Produce Documents
04/28/2017 876
and Respond to Deposition Questions and to
Judicial Document
Redacted

04/28/2017 877

Filings re. Third Parties –
Other
Judicial Document
Redacted

Complete Search of ESI filed by Ghislaine
Maxwell.

DECLARATION of Laura A. Menninger in
Support re: 864 MOTION to Compel Non- Party
Witness to Produce Documents and Respond to
Deposition Questions and to Complete Search of
ESI filed by Ghislaine Maxwell. (Attachments: # 1
Exhibit F)

Motion in Limine re. Evidence
04/28/2017 878

Judicial Document
Redacted

MOTION to Exclude Undisclosed Witnesses and
Exhibits Pursuant to Fed. R. Civ. P. 37(c) filed by
Ghislaine Maxwell.
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DECLARATION of Laura A. Menninger in
Motion in Limine re. Evidence Support re: 878 MOTION to Exclude Undisclosed
Witnesses and Exhibits Pursuant to Fed. R. Civ. P.
Judicial Document
37(c) filed by Ghislaine Maxwell. (Attachments: #
04/28/2017 879
1 Exhibit A, # 2 Exhibit B, # 3 Exhibit C, # 4
Redacted - Ex. A-G
Exhibit D, # 5 Exhibit E, # 6 Exhibit F, # 7 Exhibit
G)

05/01/2017 882

Motion in Limine re. Evidence
FILING ERROR - WRONG EVENT TYPE
Judicial Document
Redacted

SELECTED FROM MENU – MOTION in
Limine to Exclude Philip Barden filed by Virginia
L. Giuffre.
FILING ERROR - DEFICIENT DOCKET

05/01/2017 883

Motion in Limine re. Evidence ENTRY - DECLARATION of Sigrid McCawley in
Judicial Document
Support re: 882 MOTION in Limine to Exclude
Redacted Ex. 1-3

Philip Barden filed by Virginia L. Giuffre.
(Attachments: # 1 Exhibit Sealed 1, # 2 Exhibit
Sealed Composite 2, # 3 Exhibit Sealed 3)

Motion in Limine re. Evidence
MOTION to Exclude Philip Barden from Testifying
Judicial Document
05/02/2017 885
Redacted

at Trial, to Exclude Defenses Based Upon Certain
Documents and for Adverse Inference Jury
Instruction filed by Virginia L. Giuffre..

DECLARATION of Sigrid McCawley in Support
Motion in Limine re. Evidence re: 885 MOTION to Exclude Philip Barden from
Testifying at Trial, to Exclude Defenses Based
Judicial Document
Upon Certain Documents and for Adverse
05/02/2017 886
Inference Jury Instruction filed by Virginia L.
Redacted Ex. 1-3
Giuffre. (Attachments: # 1 Exhibit Sealed 1, # 2
Exhibit Composite Sealed 2, # 3 Exhibit Sealed 3)
DECLARATION of Sigrid McCawley in Support
Motion in Limine re. Evidence re: 885 MOTION to Exclude Philip Barden from
Testifying at Trial, to Exclude Defenses Based
Judicial Document
Upon Certain Documents and for Adverse
05/02/2017 886
Inference Jury Instruction filed by Virginia L.
Redacted Ex. 1-3
Giuffre. (Attachments: # 1 Exhibit Sealed 1, # 2
Exhibit Composite Sealed 2, # 3 Exhibit Sealed 3)

Trial Deposition Testimony
Judicial Document
05/02/2017 888
Redacted

REDACTION Declaration of Jack Goldberger by
Jeffrey Epstein
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05/03/2017 893

Trial Submissions
Judicial Document
Redacted

05/03/2017 894

Case Management
Judicial Document
Redacted - Ex. 1

05/03/2017 895

Trial Submission
Judicial Document
Redacted - Ex. A-G

05/04/2017 896

Motion to Compel Filings
Related to Third Parties –
Other
Judicial Document
Redacted

05/04/2017 897

Motion to Compel Filings
Related to Third Parties –
Other
Redacted - Ex. A-F

05/05/2017 900

RESPONSE re: 875 Notice (Other) in Opposition to
Plaintiffs Notice Pursuant to Rule 415 of Similar
Acts Evidence filed by Ghislaine Maxwell

NOTICE of Intent to Request Redactions to March
30 & 31, 2017 Hearing Transcripts filed by Virginia
L. Giuffre. (Attachments: # 1 Exhibit Sealed 1)
DECLARATION of Laura A. Menninger in
Support re: 893 Response filed by Ghislaine
Maxwell. (Attachments: # 1 Exhibit A, # 2 Exhibit
B, # 3 Exhibit C, # 4 Exhibit D, # 5 Exhibit E, # 6
Exhibit F, # 7 Exhibit G)

MOTION to Compel Non-Party Witness to Produce
Documents and Respond to Deposition Questions
and to Complete Search of ESI (Refiled). Document
filed by Ghislaine Maxwell. (05/04/2017)
DECLARATION of Laura A. Menninger in
Support re: 896 MOTION to Compel Non- Party
Witness to Produce Documents and Respond to
Deposition Questions and to Complete Search of
ESI (Refiled) filed by Ghislaine Maxwell.
(Attachments: # 1 Exhibit A-F) (05/04/2017)

Motion to Compel- Judicial MOTION for Order to Show Cause and to Enforce
Document
Court's March 22, 2017 Order filed by Virginia L.
Giuffre.

Redacted
DECLARATION of Meredith Schultz in Support

05/05/2017

901

Motion to Compel- Judicial re: 900 MOTION for Order to Show Cause and to
Document
Enforce Court's March 22, 2017 Order filed by
Redacted - Ex. 1

Virginia L. Giuffre. (Attachments: # 1 Exhibit
Sealed 1)
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05/05/2017

Motion in Limine re. Evidence RESPONSE in Opposition to Motion re: 878
MOTION to Exclude Undisclosed Witnesses and
Judicial Document
906
Redacted

Exhibits Pursuant to Fed. R. Civ. P. 37(c) filed by
Virginia L. Giuffre.

DECLARATION of Sigrid McCawley in
Opposition re: 878 MOTION to Exclude
Undisclosed Witnesses and Exhibits Pursuant to
Motion in Limine re. Evidence Fed. R. Civ. P. 37(c) filed by Virginia L. Giuffre.
Judicial Document
(Attachments: # 1 Exhibit Sealed 1, # 2 Exhibit
05/05/2017 907
Sealed 2, # 3 Exhibit Sealed 3, # 4 Exhibit Sealed
4, # 5 Exhibit Sealed 5, # 6 Exhibit Sealed 6, # 7
Redacted - Ex. 1-11
Exhibit Sealed 7, # 8 Exhibit Sealed 8, # 9 Exhibit
Sealed 9, # 10 Exhibit Sealed 10, # 11 Exhibit
Sealed 11)

05/05/2017

908

Trial Submission re Filings
Related to Third Parties –
MOTION for Order Directing the FBI to Produce
Other
Photographs to the Court filed by Virginia L.
Judicial Document
Giuffre.

Redacted
Trial Submission re Filings DECLARATION of Bradley Edwards in Support
Related Third Parties – Other re: 908 MOTION for Order Directing the FBI to
Produce Photographs to the Court filed by Virginia
05/05/2017 909
Judicial Document
Redacted - Ex. A-B
06/21/2017 922

Filings Related to Third
Parties – Intervenors
Judicial Document
Redacted

10/19/2017 928

Filings Related to Third
Parties – Intervenors
Judicial Document
Redacted

11/28/2017 933

Filings Related to Third
Parties - Intervenors
Judicial Document
Redacted - Ex. 1

L. Giuffre. (Attachments: # 1 Exhibit Sealed A, # 2
Exhibit Sealed B)
LETTER addressed to Judge Robert W. Sweet from
Andrew G. Celli. Jr. dated June 21, 2017 re:
Confidentiality Designations filed by Alan M.
Dershowitz. (Attachments: # 1 Exhibit 1, # 2
Exhibit 2, # 3 Exhibit 3, # 4 Exhibit 4, # 5 Exhibit
5, # 6 Exhibit 6)
RESPONSE in Opposition to Motion re: 924
LETTER MOTION to Seal Document Submitted by
Proposed Intervenors Jeffrey Epstein and Lesley
Groff addressed to Judge Robert W. Sweet from
Michael C. Miller dated October 3, 2017 filed by
Virginia L. Giuffre.
SEALED DOCUMENT placed in vault.
NOTICE of Notice of Intent to Request Redaction
of November 8 2017 Hearing Transcript filed by
Virginia L. Giuffre. (Attachments: # 1 Exhibit 1
Redacted)
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05/08/2018 947

Filings Related to Third
Parties - Intervenors
Judicial Document
Redacted - Ex. A

12/04/2018 957

LETTER addressed to Judge Robert W. Sweet from
Andrew G. Celli, Jr. dated May 8, 2018 re: Pending
application of Julie Brown and the Miami Herald
Media Company to intervene and unseal filed by
Alan M. Dershowitz. (Attachments: # 1 Exhibit A June 2017 Letter (Redacted)
SEALED DOCUMENT placed in vault.

Motion to Compel- Judicial
Document
MOTION for Order to Show Cause re Protective
Order filed by Ghislaine Maxwell.

Redacted

12/18/2018 963

Motion to Compel- Judicial DECLARATION of Ty Gee in Support re: 957
Document
MOTION for Order to Show Cause re Protective
Redacted - Ex. 1

Order filed by Ghislaine Maxwell. (Attachments: #
1 Exhibit E)

Sincerely,
/s/ Sigrid McCawley
Sigrid S. McCawley, Esq.

cc: Counsel of Record

(via ECF)
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Sigrid McCawley
Telephone: (954) 356-0011
Email: smccawley@bsfllp.com

September 20, 2019
VIA ECF
The Honorable Judge Loretta A. Preska
District Court Judge
United States District Court
500 Pearl Street
New York, NY 10007
Re:

Giuffre v. Maxwell,
Case No. 15-cv-07433-LAP

Dear Judge Preska:
Plaintiff submits this response to Defendant’s September 18, 2019, letter (Dkt. 987) in
order to correct the record concerning Judge Sweet’s handling of deposition materials that were
designated for use at trial. Defendant acknowledges that Plaintiff’s counsel provided the Court
with “more than a dozen boxes of material, presumably all of the deposition transcripts,” but then
speculates that the transcripts were “unread” and asserts that “[t]he parties do not know whether
Judge Sweet ever reviewed any of the deposition designations, counter-designations, or objections.”
Id. at 3.
Contrary to Defendant’s suggestion, Judge Sweet actively reviewed the materials
submitted. See Dkt. 903 (Apr. 5, 2017, Tr.) at 31 (Court noting it had “two and a half feet of
depositions to review with objections”); Ex. A (correspondence between Chambers and Plaintiff’s
counsel stating: “I just want to make sure that there is nothing MISSING from the Binder that the
Judge needs to rule on”). The Court’s review of these materials makes clear that these are judicial
documents. In addition, the fact that Court reviewed the transcripts, designations, counterdesignations, and objections at the same time weighs in favor of grouping these materials in the
same category. Ex. A at 1-3. The fact that there is not a separate docket entry for the initial trial
deposition designations and instead the Court had the depositions delivered to chambers does not
mean that they are not part of the record to be considered for unsealing. The trial deposition
designations are clearly part of the court record, as were the objections and the testimony of the
counter-designations which have docket entry numbers, were considered by the Court and are
subject to the same unsealing review process as other documents in the court record.
Sincerely,
/s/ Sigrid McCawley
Sigrid S. McCawley, Esq.
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From:
Sent:
To:
Cc:
Subject:
Attachments:

Sandra Perkins
Thursday, April 27, 2017 4:12 PM
'Maya_H_Nuland@nysd.uscourts.gov'
'SweetNYSDChambers@nysd.uscourts.gov'
RE: Giuffre v. Maxwell, Case No: 15-cv-07433-RWS
2017.04.03 Defts Amended Objs to Ptfs Depo Desgs.pdf

Follow Up Flag:
Flag Status:

Follow up
Flagged

Maya,
See attached, in an abundance of caution, I just doubled check the docket and there appears to a late submission by
Defendant [DE
] which doesn’t appear to be on the binder index. Attached is what I found in the unredacted e-mail
distribution for this date.
I believe you should now have everything you need. Please do not hesitate to contact me should you need anything
further.
Sandra
From: Maya_H_Nuland@nysd.uscourts.gov [mailto:Maya_H_Nuland@nysd.uscourts.gov]
Sent: Thursday, April 27, 2017 3:56 PM
To: Sandra Perkins
Cc: SweetNYSDChambers@nysd.uscourts.gov
Subject: RE: Giuffre v. Maxwell, Case No: 15-cv-07433-RWS
That is very helpful, thank you. I just want to make sure that there is nothing MISSING from the Binder that the Judge needs to
rule on.
Maya Nuland
Law Clerk to the Honorable Robert W. Sweet
United States District Court for the Southern District of New York
500 Pearl Street, Suite 1940
New York, NY 10007-1312
(212) 805-0463
From:
Sandra Perkins <sperkins@BSFLLP.com>
To:
"SweetNYSDChambers@nysd.uscourts.gov" <SweetNYSDChambers@nysd.uscourts.gov>
Cc:
"Maya_H_Nuland@nysd.uscourts.gov" <Maya_H_Nuland@nysd.uscourts.gov>
Date:
04/27/2017 03:51 PM
Subject:
RE: Giuffre v. Maxwell, Case No: 15-cv-07433-RWS

Maya, I hope this answers your question. There should be 10 items in the binder (which are both Plaintiff and
Defendant submissions). However, the attached word versions relate to Plaintiff’s submissions and should correspond
to the binder tabs 1, 3, 6, 7, 9 and 10.
Please let me know if the binder has less than 10 items in it (or if there is anything missing) as it was assembled for us
1
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in our NY office so I was unable to put eyes on it before it was delivered.
Thank you and I apologize for any confusion,
Sandra
01-13-2017 Plaintiff's Deposition Designations............................................................................... 1
01-27-2017 Plaintiff's Objections AND Cross Designations............................................................... 3
02-06-2017 Plaintiff's Supplemental Designations (Kellen/Marcinkova)............................................. 6
02-17-2017 Plaintiff's Objections to Defendant’s Counter Designations............................................ 7
03-28-2017 Response to Defendant’s Objections to Plaintiff's Designations...................................... 9
03-28-2017 Notice of filing Typographical Errors........................................................................... 10
From: Maya_H_Nuland@nysd.uscourts.gov [mailto:Maya_H_Nuland@nysd.uscourts.gov] On Behalf Of
SweetNYSDChambers@nysd.uscourts.gov
Sent: Thursday, April 27, 2017 3:40 PM
To: Sandra Perkins
Cc: SweetNYSDChambers@nysd.uscourts.gov
Subject: Re: Giuffre v. Maxwell, Case No: 15-cv-07433-RWS
Thank you, Sandra. So which of these documents are what was in the binder? Since we received the binders on April 5, I
understood that to contain the final versions of all of the deposition designations and objections to designations, incorporating all
amendments, etc.
Sandra Perkins <sperkins@BSFLLP.com>
04/27/2017 01:37 PM

To "SweetNYSDChambers@nysd.uscourts.gov" <SweetNYSDChambers@nysd.uscourts.gov>
cc "Maya_H_Nuland@nysd.uscourts.gov" <Maya_H_Nuland@nysd.uscourts.gov>
Subject Giuffre v. Maxwell, Case No: 15-cv-07433-RWS

To the honorable Judge Sweet,
As a follow up to Maya Nuland’s phone call request today, please see the below list of what should in the designations
binder submitted to the Court, along with the word versions of Plaintiff’s submissions (highlighted below). For the
Court’s convenience, I have also included a word document for “Tab 2 - Defendant’s Deposition Designations (charted
by BSF)” which was charted by BSF due to Defendant’s 1/13/17 submission being received in highlighted transcript
form.
Please feel free to contact me should you have any questions or need any additional information.
DEPOSITION DESIGNATIONS, COUNTER DESIGNATIONS & OBJECTIONS
2
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TAB

01-13-2017 Plaintiff's Deposition Designations............................................................................... 1

01-13-2017 Defendant’s Deposition Designations (Charted by BSF)................................................... 2

01-27-2017 Plaintiff's Objections AND Cross Designations............................................................... 3

01-27-2017 Defendant’s Objections to Plaintiff's Deposition Designations........................................ 4

02-03-2017 Defendant’s Counter-Designations to Plaintiff's Deposition Designations........................ 5

02-06-2017 Plaintiff's Supplemental Designations (Kellen/Marcinkova)............................................. 6

02-17-2017 Plaintiff's Objections to Defendant’s Counter Designations............................................ 7

02-17-2017 Defendant’s Objections to Plaintiff's Cross Designations................................................ 8

03-28-2017 Response to Defendant’s Objections to Plaintiff's Designations...................................... 9

03-28-2017 Notice of filing Typographical Errors........................................................................... 10
Kindest Regards,
Sandra Perkins Borger
Paralegal

3

Case 1:15-cv-07433-LAP Document 988-1 Filed 09/20/19 Page 5 of 5

BOIES SCHILLER FLEXNER LLP
401 E. Las Olas Blvd. Suite 1200
Fort Lauderdale, FL, 33301

(t)

+1 954 377 4219

(m) +1 954 356 0011
sperkins@bsfllp.com
www.bsfllp.com

The information contained in this electronic message is confidential information intended only for the use of the named recipient(s) and may contain information that, among
other protections, is the subject of attorney-client privilege, attorney work product or exempt from disclosure under applicable law. If the reader of this electronic message is
not the named recipient, or the employee or agent responsible to deliver it to the named recipient, you are hereby notified that any dissemination, distribution, copying or
other use of this communication is strictly prohibited and no privilege is waived. If you have received this communication in error, please immediately notify the sender by
replying to this electronic message and then deleting this electronic message from your computer. [v.1]

The information contained in this electronic message is confidential information intended only for the use of the named recipient(s) and may contain information that, among
other protections, is the subject of attorney-client privilege, attorney work product or exempt from disclosure under applicable law. If the reader of this electronic message is
not the named recipient, or the employee or agent responsible to deliver it to the named recipient, you are hereby notified that any dissemination, distribution, copying or
other use of this communication is strictly prohibited and no privilege is waived. If you have received this communication in error, please immediately notify the sender by
replying to this electronic message and then deleting this electronic message from your computer. [v.1]
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From:
Sent:
To:
Cc:
Subject:
Attachments:

Sandra Perkins
Thursday, April 27, 2017 4:12 PM
'Maya_H_Nuland@nysd.uscourts.gov'
'SweetNYSDChambers@nysd.uscourts.gov'
RE: Giuffre v. Maxwell, Case No: 15-cv-07433-RWS
2017.04.03 Defts Amended Objs to Ptfs Depo Desgs.pdf

Follow Up Flag:
Flag Status:

Follow up
Flagged

Maya,
See attached, in an abundance of caution, I just doubled check the docket and there appears to a late submission by
Defendant [DE
] which doesn’t appear to be on the binder index. Attached is what I found in the unredacted e-mail
distribution for this date.
I believe you should now have everything you need. Please do not hesitate to contact me should you need anything
further.
Sandra
From: Maya_H_Nuland@nysd.uscourts.gov [mailto:Maya_H_Nuland@nysd.uscourts.gov]
Sent: Thursday, April 27, 2017 3:56 PM
To: Sandra Perkins
Cc: SweetNYSDChambers@nysd.uscourts.gov
Subject: RE: Giuffre v. Maxwell, Case No: 15-cv-07433-RWS
That is very helpful, thank you. I just want to make sure that there is nothing MISSING from the Binder that the Judge needs to
rule on.
Maya Nuland
Law Clerk to the Honorable Robert W. Sweet
United States District Court for the Southern District of New York
500 Pearl Street, Suite 1940
New York, NY 10007-1312
(212) 805-0463
From:
Sandra Perkins <sperkins@BSFLLP.com>
To:
"SweetNYSDChambers@nysd.uscourts.gov" <SweetNYSDChambers@nysd.uscourts.gov>
Cc:
"Maya_H_Nuland@nysd.uscourts.gov" <Maya_H_Nuland@nysd.uscourts.gov>
Date:
04/27/2017 03:51 PM
Subject:
RE: Giuffre v. Maxwell, Case No: 15-cv-07433-RWS

Maya, I hope this answers your question. There should be 10 items in the binder (which are both Plaintiff and
Defendant submissions). However, the attached word versions relate to Plaintiff’s submissions and should correspond
to the binder tabs 1, 3, 6, 7, 9 and 10.
Please let me know if the binder has less than 10 items in it (or if there is anything missing) as it was assembled for us
1
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in our NY office so I was unable to put eyes on it before it was delivered.
Thank you and I apologize for any confusion,
Sandra
01-13-2017 Plaintiff's Deposition Designations............................................................................... 1
01-27-2017 Plaintiff's Objections AND Cross Designations............................................................... 3
02-06-2017 Plaintiff's Supplemental Designations (Kellen/Marcinkova)............................................. 6
02-17-2017 Plaintiff's Objections to Defendant’s Counter Designations............................................ 7
03-28-2017 Response to Defendant’s Objections to Plaintiff's Designations...................................... 9
03-28-2017 Notice of filing Typographical Errors........................................................................... 10
From: Maya_H_Nuland@nysd.uscourts.gov [mailto:Maya_H_Nuland@nysd.uscourts.gov] On Behalf Of
SweetNYSDChambers@nysd.uscourts.gov
Sent: Thursday, April 27, 2017 3:40 PM
To: Sandra Perkins
Cc: SweetNYSDChambers@nysd.uscourts.gov
Subject: Re: Giuffre v. Maxwell, Case No: 15-cv-07433-RWS
Thank you, Sandra. So which of these documents are what was in the binder? Since we received the binders on April 5, I
understood that to contain the final versions of all of the deposition designations and objections to designations, incorporating all
amendments, etc.
Sandra Perkins <sperkins@BSFLLP.com>
04/27/2017 01:37 PM

To "SweetNYSDChambers@nysd.uscourts.gov" <SweetNYSDChambers@nysd.uscourts.gov>
cc "Maya_H_Nuland@nysd.uscourts.gov" <Maya_H_Nuland@nysd.uscourts.gov>
Subject Giuffre v. Maxwell, Case No: 15-cv-07433-RWS

To the honorable Judge Sweet,
As a follow up to Maya Nuland’s phone call request today, please see the below list of what should in the designations
binder submitted to the Court, along with the word versions of Plaintiff’s submissions (highlighted below). For the
Court’s convenience, I have also included a word document for “Tab 2 - Defendant’s Deposition Designations (charted
by BSF)” which was charted by BSF due to Defendant’s 1/13/17 submission being received in highlighted transcript
form.
Please feel free to contact me should you have any questions or need any additional information.
DEPOSITION DESIGNATIONS, COUNTER DESIGNATIONS & OBJECTIONS
2
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TAB

01-13-2017 Plaintiff's Deposition Designations............................................................................... 1

01-13-2017 Defendant’s Deposition Designations (Charted by BSF)................................................... 2

01-27-2017 Plaintiff's Objections AND Cross Designations............................................................... 3

01-27-2017 Defendant’s Objections to Plaintiff's Deposition Designations........................................ 4

02-03-2017 Defendant’s Counter-Designations to Plaintiff's Deposition Designations........................ 5

02-06-2017 Plaintiff's Supplemental Designations (Kellen/Marcinkova)............................................. 6

02-17-2017 Plaintiff's Objections to Defendant’s Counter Designations............................................ 7

02-17-2017 Defendant’s Objections to Plaintiff's Cross Designations................................................ 8

03-28-2017 Response to Defendant’s Objections to Plaintiff's Designations...................................... 9

03-28-2017 Notice of filing Typographical Errors........................................................................... 10
Kindest Regards,
Sandra Perkins Borger
Paralegal
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BOIES SCHILLER FLEXNER LLP
401 E. Las Olas Blvd. Suite 1200
Fort Lauderdale, FL, 33301

(t)

+1 954 377 4219

(m) +1 954 356 0011
sperkins@bsfllp.com
www.bsfllp.com

The information contained in this electronic message is confidential information intended only for the use of the named recipient(s) and may contain information that, among
other protections, is the subject of attorney-client privilege, attorney work product or exempt from disclosure under applicable law. If the reader of this electronic message is
not the named recipient, or the employee or agent responsible to deliver it to the named recipient, you are hereby notified that any dissemination, distribution, copying or
other use of this communication is strictly prohibited and no privilege is waived. If you have received this communication in error, please immediately notify the sender by
replying to this electronic message and then deleting this electronic message from your computer. [v.1]

The information contained in this electronic message is confidential information intended only for the use of the named recipient(s) and may contain information that, among
other protections, is the subject of attorney-client privilege, attorney work product or exempt from disclosure under applicable law. If the reader of this electronic message is
not the named recipient, or the employee or agent responsible to deliver it to the named recipient, you are hereby notified that any dissemination, distribution, copying or
other use of this communication is strictly prohibited and no privilege is waived. If you have received this communication in error, please immediately notify the sender by
replying to this electronic message and then deleting this electronic message from your computer. [v.1]
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Defendant Maxwell - Categories Reflected in Docket Entries:
1. Motions to Compel and Related Motions for Protective Orders and Court Orders (“Motion to Compel”)
2. Motions in Limine re. Admissibility of Evidence and Related Orders (“Motion in Limine re.
Admissibility of Evidence”)
3. Motions in Limine re. Expert Testimony and Related Orders (“Motion in Limine re. Expert”)
4. Deposition Designations and Counter-Designations
5. Objections to Designations and Counter-Designations
6. Pleadings related to Third-Party Intervenors and Related Orders (“Pleadings re. Third-Party –
Intervenors”)
7. Pleadings related to Third-Party – Other – and Related Orders (“Pleadings re. Third-Party – Other”)
8. Case Management Pleadings and Related Orders (“Case Management”)
9. Evidence and Motions filed for an Improper Purpose or Subject to a Motion to Strike or Exclude
(“Improper Purpose”)

Date Filed

DE

Category

Docket Text
DECLARATION of Sigrid S. McCawley in Opposition re:
75 MOTION to Compel Responses to Defendant's First Set
of Discovery Requests to Plaintiff filed by Virginia L.
Giuffre. (Attachments: # 1 Exhibit, # 2 Exhibit, # 3 Exhibit,
# 4 Exhibit, # 5 Exhibit, # 6 Exhibit)

Motion to Compel
04/04/2016

79
Exhibit 4 Restricted

04/25/2016 121

REPLY MEMORANDUM OF LAW in Support re: 96
MOTION for Clarification of Court's Order and For Forensic
Examination. REDACTED filed by Virginia L. Giuffre.

Motion to Compel

Motion to Compel
04/25/2016 122
Improper Purpose Ex. 4, 7, 8

05/02/2016 135

DECLARATION of Sigrid McCawley in Support re: 96
MOTION for Clarification of Court's Order and For Forensic
Examination filed by Virginia L. Giuffre. (Attachments: # 1
Exhibit, # 2 Exhibit, # 3 Exhibit, # 4 Exhibit REDACTED, #
5 Exhibit, # 6 Exhibit, # 7 Exhibit REDACTED, # 8 Exhibit
REDACTED)
REDACTED OPINION #106433 re: 33 MOTION to
Compel Defendant Ghislaine Maxwell to Produce
Documents Subject to Improper Claim of Privilege.

Motion to Compel
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05/04/2016 139

RESPONSE re: 134 Order, Redacted filed by Virginia L.
Giuffre.

Motion to Compel

DECLARATION of Sigrid McCawley re: 139 Response,
DECLARATION of Sigrid McCawley in Support filed by
Virginia L. Giuffre. (Attachments: # 1 Exhibit Redacted, # 2
Exhibit, # 3 Exhibit)

Motion to Compel
05/04/2016 140
Improper Purpose Ex. 1
Motion to Compel
05/04/2016 141

05/05/2016 143

Improper Purpose - In Camera
Materials

MOTION to Compel Defendant Ghislaine Maxwell to
Answer Deposition Questions Redacted filed by Virginia L.
Giuffre.

Motion to Compel

DECLARATION of Sigrid McCawley in Support re: 143
MOTION to Compel Defendant Ghislaine Maxwell to
Answer Deposition Questions Redacted filed by Virginia L.
Giuffre. (Attachments: # 1 Exhibit Redacted, # 2 Exhibit
Redacted, # 3 Exhibit, # 4 Exhibit Redacted, # 5 Exhibit
Redacted, # 6 Exhibit Redacted, # 7 Exhibit Redacted)

Motion to Compel
05/05/2016 144

05/10/2016 149

Improper Purpose
Exs. 1, 2, 4, 5, 6, 7

RESPONSE to Motion re: 143 MOTION to Compel
Defendant Ghislaine Maxwell to Answer Deposition
Questions Redacted filed by Ghislaine Maxwell.

Motion to Compel

DECLARATION of Jeffrey S. Pagliuca in Opposition re:
143 MOTION to Compel Defendant Ghislaine Maxwell to
Answer Deposition Questions Redacted filed by Ghislaine
Maxwell. (Attachments: # 1 Exhibit A)

Motion to Compel
05/10/2016 150
Ex. A

05/11/2016 152

NOTICE of In Camera Submission re: 134 Order,,.
Document filed by Virginia L. Giuffre.

REPLY MEMORANDUM OF LAW in Support re: 143
MOTION to Compel Defendant Ghislaine Maxwell to
Answer Deposition Questions Redacted filed by Virginia L.
Giuffre.

Motion to Compel

DECLARATION of Sigrid McCawley in Support re: 143
MOTION to Compel Defendant Ghislaine Maxwell to
Answer Deposition Questions Redacted filed by Virginia L.
Giuffre. (Attachments: # 1 Exhibit 1 Redacted, # 2 Exhibit 2
Part 1, # 3 Exhibit 2 Part 2, # 4 Exhibit 2 Part 3, # 5 Exhibit
3 Part 1, # 6 Exhibit 3 Part 2, # 7 Exhibit 4, # 8 Exhibit 5, #
9 Exhibit 6, # 10 Exhibit 7)

Motion to Compel
05/11/2016 153
Improper Purpose Ex. 1
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05/20/2016 155

MOTION to Compel Non-Privileged Documents filed by
Ghislaine Maxwell.

Motion to Compel

DECLARATION of Laura A. Menninger in Support re: 155
MOTION to Compel Non- Privileged Documents filed by
Ghislaine Maxwell. (Attachments: # 1 Exhibit A, # 2 Exhibit
B, # 3 Exhibit C, # 4 Exhibit D, # 5 Exhibit E REDACTED,
# 6 Exhibit F, # 7 Exhibit G, # 8 Exhibit H, # 9 Exhibit I, #
10 Exhibit J REDACTED)

Motion to Compel
05/20/2016 156
Redacted- Ex. E, J

05/25/2016 160

MOTION for Leave to Serve Three Deposition Subpoenas
by Means Other Than Personal Service Redacted filed by
Virginia L. Giuffre.

Case Management

DECLARATION of Sigrid McCawley in Support re: 160
MOTION for Leave to Serve Three Deposition Subpoenas
by Means Other Than Personal Service Redacted. Document
filed by Virginia L. Giuffre. (Attachments: # 1 Composite
Exhibit 1, # 2 Exhibit 2 Redacted, # 3 Composite Exhibit 3,
# 4 Exhibit 4, # 5 Exhibit 5, # 6 Exhibit 6, # 7 Exhibit 7, #
8 Exhibit 8, # 9 Composite Exhibit 9)

Case Management
05/25/2016 161
Improper Purpose Ex. 2

05/26/2016 164

MOTION to Compel all Attorney-Client Communications
and Work Product Put At Issue by Plaintiff and Her
Attorneys filed by Ghislaine Maxwell. (Menninger, Laura)

Motion to Compel

DECLARATION of Laura A. Menninger in Support re: 164
MOTION to Compel all Attorney-Client Communications
and Work Product Put At Issue by Plaintiff and Her
Attorneys filed by Ghislaine Maxwell. (Attachments: # 1
Exhibit A, # 2 Exhibit B, # 3 Exhibit C, # 4 Exhibit D, # 5
Exhibit E, # 6 Exhibit F, # 7 Exhibit G, # 8 Exhibit H, # 9
Exhibit I, # 10 Exhibit J, # 11 Exhibit K, # 12 Exhibit L, # 13
Exhibit M, # 14 Exhibit N, # 15 Exhibit O, # 16 Exhibit P, #
17 Exhibit Q)

Motion to Compel
05/26/2016 165
Ex. C, H, J, K

05/27/2016 172

MOTION To Exceed Presumptive Ten Deposition Limit
Redacted filed by Virginia L. Giuffre.

Case Management

DECLARATION of Sigrid McCawley in Support re: 172
MOTION To Exceed Presumptive Ten Deposition Limit
Redacted filed by Virginia L. Giuffre. (Attachments: # 1
Exhibit 1, # 2 Exhibit 2, # 3 Exhibit 3, # 4 Exhibit 4, # 5
Exhibit 5 Redacted, # 6 Exhibit 6 Redacted, # 7 Exhibit 7
Part 1, # 8 Exhibit 7 Part 2, # 9 Exhibit 8, # 10 Exhibit 9)

Case Management
05/27/2016 173
Improper Purpose Ex 5, 6
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05/31/2016 179

RESPONSE in Opposition to Motion re: 155 MOTION to
Compel Non-Privileged Documents filed by Virginia L.
Giuffre.

Motion to Compel

Motion to Compel
05/31/2016 180

06/01/2016 184

Ex. 1, 2, 3, 5, 6
Improper Purpose as to Ex. 6

RESPONSE in Opposition to Motion re: 164 MOTION to
Compel all Attorney-Client Communications and Work
Product Put At Issue by Plaintiff and Her Attorneys .
Document filed by Virginia L. Giuffre.

Motion to Compel

DECLARATION of Sigrid S. McCawley in Opposition re:
181 LETTER MOTION to Seal Document 164 MOTION to
Compel all Attorney-Client Communications and Work
Product Put At Issue by Plaintiff and Her Attorneys,
addressed to Judge Robert W. Sweet from Meredith Schultz
dated 06/01/16 filed by Virginia L. Giuffre. (Attachments: #
1 Exhibit 1, # 2 Exhibit 2 Sealed, # 3 Exhibit 3 Sealed, # 4
Exhibit 4, # 5 Exhibit 5, # 6 Exhibit 6, # 7 Exhibit 7, # 8
Exhibit 8, # 9 Exhibit 9, # 10 Exhibit 10, # 11 Exhibit 11
Sealed, # 12 Exhibit 12, # 13 Exhibit 13 Sealed, # 14 Exhibit
14 Sealed, # 15 Exhibit 15 Sealed, # 16 Exhibit 16 Sealed)

Motion to Compel
06/01/2016 185

06/06/2016 189

Improper Purpose
Ex. 2, 3, 11, 13, 14-16

RESPONSE in Opposition to Motion re: 172 MOTION To
Exceed Presumptive Ten Deposition Limit Redacted filed by
Ghislaine Maxwell.

Case Management

DECLARATION of Laura A. Menninger in Opposition re:
172 MOTION To Exceed Presumptive Ten Deposition Limit
Redacted filed by Ghislaine Maxwell. (Attachments: # 1
Exhibit A)

Case Management
06/06/2016 190
Ex. A

06/06/2016 191

DECLARATION of Meredith L. Schultz in Opposition re:
155 MOTION to Compel Non-Privileged Documents filed
by Virginia L. Giuffre. (Attachments: # 1 Exhibit Redacted,
# 2 Exhibit Redacted, # 3 Exhibit Redacted, # 4 Exhibit, # 5
Redacted, # 6 Redacted, # 7 Exhibit)

REPLY to Response to Motion re: 155 MOTION to Compel
Non-Privileged Documents, filed by Ghislaine Maxwell.

Motion to Compel

DECLARATION of Laura A. Menninger in Support re: 155
MOTION to Compel Non- Privileged Documents filed by
Ghislaine Maxwell. (Attachments: # 1 Exhibit K, # 2 Exhibit
L, # 3 Exhibit M)

Motion to Compel
06/06/2016 192
Ex. K, L, M
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DECLARATION of Laura A. Menninger in Support re: 164
MOTION to Compel all Attorney-Client Communications
and Work Product Put At Issue by Plaintiff and Her
Attorneys filed by Ghislaine Maxwell. (Attachments: # 1
Exhibit Q, # 2 Exhibit R, # 3 Exhibit S)

Motion to Compel
06/06/2016 194
Ex. S

06/13/2016 203

RESPONSE in Support of Motion re: 202 LETTER
MOTION to Seal Document re Reply addressed to Judge
Robert W. Sweet from Meredith Schultz dated 06/13/2016.,
172 MOTION To Exceed Presumptive Ten Deposition Limit
Redacted filed by Virginia L. Giuffre.

Case Management

DECLARATION of Sigrid S. McCawley in Support re: 202
LETTER MOTION to Seal Document re Reply addressed to
Judge Robert W. Sweet from Meredith Schultz dated
06/13/2016., 172 MOTION To Exceed Presumptive Ten
Deposition Limit Redacted. Document filed by Virginia L.
Giuffre. (Attachments: # 1 Exhibit 1 (Sealed), # 2 Exhibit 2
(Sealed), # 3 Exhibit 3 (Sealed)

Case Management
06/13/2016 204
Improper Purpose Ex. 1-3

06/14/2016 211

REPLY to Response to Motion re: 172 MOTION To Exceed
Presumptive Ten Deposition Limit Redacted. CORRECTED
filed by Virginia L. Giuffre.

Case Management

DECLARATION of Meredith L Schultz in Support re: 172
MOTION To Exceed Presumptive Ten Deposition Limit
Redacted filed by Virginia L. Giuffre. (Attachments: # 1
Exhibit SEALED, # 2 Exhibit SEALED, # 3 Exhibit
SEALED)

Case Management
06/14/2016 212
Improper Purpose Ex. 1-3

06/17/2016 224

Case Management

REPLY to Response to Motion re: 172 MOTION To Exceed
Presumptive Ten Deposition Limit Redacted. AMENDED
filed by Virginia L. Giuffre.

06/20/2016 228

Motion to Compel

RESPONSE in Opposition to Motion re: 199 MOTION for
Extension of Time to Complete Depositions filed by
Ghislaine Maxwell.
DECLARATION of Laura A. Menninger in Opposition re:
199 MOTION for Extension of Time to Complete
Depositions filed by Ghislaine Maxwell. (Attachments: # 1
Exhibit A, # 2 Exhibit B, # 3 Exhibit C, # 4 Exhibit D, # 5
Exhibit E, # 6 Exhibit F, # 7 Exhibit G, # 8 Exhibit H, # 9
Exhibit I, # 10 Exhibit J, # 11 Exhibit K, # 12 Exhibit L, #
13 Exhibit M, # 14 Exhibit N)

Motion to Compel
06/20/2016 229
Ex. A, B, D, J, K, L

06/20/2016 230

MOTION to Reopen Deposition of Plaintiff Virginia Giuffre
filed by Ghislaine Maxwell.

Motion to Compel
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06/20/2016 231

MOTION for Sanctions 37(b) & (c) for Failure to Comply
with Court Order and Failure to Comply with Rule 26(a)
filed by Ghislaine Maxwell.

Motion to Compel

DECLARATION of Laura A. Menninger in Support re: 231
MOTION for Sanctions 37(b) & (c) for Failure to Comply
with Court Order and Failure to Comply with Rule 26(a)
filed by Ghislaine Maxwell. (Attachments: # 1 Exhibit A, # 2
Exhibit B, # 3 Exhibit C, # 4 Exhibit D, # 5 Exhibit E, # 6
Exhibit F, # 7 Exhibit G, # 8 Exhibit H, # 9 Exhibit I, # 10
Exhibit J, # 11 Exhibit K, # 12 Exhibit L, # 13 Exhibit M, #
14 Exhibit N)
DECLARATION of Laura A. Menninger in Support re: 230
MOTION to Reopen Deposition of Plaintiff Virginia Giuffre
filed by Ghislaine Maxwell. (Attachments: # 1 Exhibit A, #
2 Exhibit B, # 3 Exhibit C, # 4 Exhibit D, # 5 Exhibit E, # 6
Exhibit F, # 7 Exhibit G, # 8 Exhibit H, # 9 Exhibit I, # 10
Exhibit K, # 11 Exhibit L, # 12 Exhibit M, # 13 Exhibit N)

Motion to Compel
06/20/2016 232
Ex. G, H, I, J, K

Motion to Compel
06/21/2016 235
Ex. D-K, M-N

06/22/2016 246

RESPONSE in Opposition to Motion re: 215 MOTION to
Quash subpoena of Sharon Churcher filed by Ghislaine
Maxwell.

Motion to Compel

DECLARATION of Laura A. Menninger in Opposition re:
215 MOTION to Quash subpoena of Sharon Churcher filed
by Ghislaine Maxwell. (Attachments: # 1 Exhibit A, # 2
Exhibit B, # 3 Exhibit C, # 4 Exhibit D)

Motion to Compel
06/22/2016 247
Ex. B-C

06/22/2016 248

06/22/2016 249

06/28/2016 257

REPLY MEMORANDUM OF LAW in Support re: 199
MOTION for Extension of Time to Complete Depositions.
REDACTED filed by Virginia L. Giuffre.

Motion to Compel

DECLARATION of Sigrid McCawley in Support re: 199
MOTION for Extension of Time to Complete Depositions
Motion to Compel
filed by Virginia L. Giuffre. (Attachments: # 1 Exhibit, # 2
Exhibit, # 3 Exhibit, # 4 Exhibit REDACTED, # 5 Exhibit, #
Improper Purpose - Ex. 4, 13-15 6 Exhibit, # 7 Exhibit, # 8 Exhibit, # 9 Exhibit, # 10 Exhibit,
# 11 Exhibit, # 12 Exhibit, # 13 Exhibit REDACTED, # 14
Exhibit REDACTED, # 15 Exhibit REDACTED)
RESPONSE in Opposition to Motion re: 231 MOTION for
Sanctions 37(b) & (c) for Failure to Comply with Court
Order and Failure to Comply with Rule 26(a). REDACTED
filed by Virginia L. Giuffre.

Motion to Compel
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DECLARATION of Sigrid McCawley in Opposition re: 231
MOTION for Sanctions 37(b) & (c) for Failure to Comply
with Court Order and Failure to Comply with Rule 26(a)
filed by Virginia L. Giuffre. (Attachments: # 1 Exhibit
REDACTED, # 2 Exhibit REDACTED, # 3 Exhibit
REDACTED, # 4 Exhibit REDACTED, # 5 Exhibit
REDACTED, # 6 Exhibit REDACTED, # 7 Exhibit
REDACTED, # 8 Exhibit REDACTED, # 9 Exhibit
REDACTED, # 10 Errata REDACTED)

Motion to Compel
06/28/2016 258
Improper Purpose Ex. 1-10

06/28/2016 259

RESPONSE in Opposition to Motion re: 230 MOTION to
Reopen Deposition of Plaintiff Virginia Giuffre. REDACTED
filed by Virginia L. Giuffre.

Motion to Compel

DECLARATION of Sigrid McCawley in Opposition re: 230
MOTION to Reopen Deposition of Plaintiff Virginia Giuffre
filed by Virginia L. Giuffre. (Attachments: # 1 Exhibit
REDACTED, # 2 Exhibit REDACTED)

Motion to Compel
06/28/2016 260
Improper Purpose Ex. 1-2

07/01/2016 261

Motion to Compel

RESPONSE in Opposition to Motion re: 231 MOTION for
Sanctions 37(b) & (c) for Failure to Comply with Court
Order and Failure to Comply with Rule 26(a). REDACTEDCORRECTED filed by Virginia L. Giuffre.

07/05/2016 263

Motion to Compel

REPLY MEMORANDUM OF LAW in Support re: 215
MOTION to Quash subpoena of Sharon Churcher filed by
Sharon Churcher. (Feder, Eric) (07/05/2016)

07/05/2016 264

Motion to Compel

NOTICE of FILING REDACTED OPINION filed by
Virginia L. Giuffre. (Attachments: # 1 Text of Proposed
Order Proposed Redacted Opinion)

07/08/2016 267

Motion to Compel

REPLY to Response to Motion re: 230 MOTION to Reopen
Deposition of Plaintiff Virginia Giuffre filed by Ghislaine
Maxwell.

DECLARATION of Laura A. Menninger in Support re: 230
MOTION to Reopen Deposition of Plaintiff Virginia Giuffre
filed by Ghislaine Maxwell. (Attachments: # 1 Exhibit O, # 2
Exhibit P)

Motion to Compel
07/08/2016 268
Ex. O-P
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07/08/2016 269

REPLY to Response to Motion re: 231 MOTION for
Sanctions 37(b) & (c) for Failure to Comply with Court
Order and Failure to Comply with Rule 26(a) filed by
Ghislaine Maxwell.

Motion to Compel

DECLARATION of Laura A. Menninger in Support re: 231
MOTION for Sanctions 37(b) & (c) for Failure to Comply
with Court Order and Failure to Comply with Rule 26(a)
filed by Ghislaine Maxwell. (Attachments: # 1 Exhibit O, # 2
Exhibit P, # 3 Exhibit Q, # 4 Exhibit R, # 5 Exhibit S, # 6
Exhibit T)
LETTER MOTION for Leave to File Sur-Reply addressed to
Judge Robert W. Sweet from Sigrid McCawley dated July
12, 2016 filed by Virginia L. Giuffre. (Attachments: # 1
Exhibit REDACTED Sur-Reply, # 2 Exhibit REDACTED
Declaration, # 3 Exhibit REDACTED Exhibit 1, # 4 Exhibit
REDACTED Exhibit 2, # 5 Exhibit REDACTED Exhibit 3,
# 6 Exhibit REDACTED Exhibit 4, # 7 Exhibit REDACTED
Exhibit 5, # 8 Exhibit REDACTED Exhibit 6, # 9 Exhibit
REDACTED Exhibit 7, # 10 Exhibit REDACTED Exhibit 8)

Motion to Compel
07/08/2016 270
Ex. O-R, T

Motion to Compel
07/12/2016 272
Improper Purpose Ex. 1-8

07/13/2016 279

07/13/2016 280

Improper Purpose
MOTION for Sanctions Motion for Adverse Inference
(Motion to Strike filed at DE 288) Instruction REDACTED filed by Virginia L. Giuffre.
DECLARATION of Meredith Schultz in Support re: 279
Improper Purpose
MOTION for Sanctions Motion for Adverse Inference
(Motion to Strike filed at DE 288)
Instruction REDACTED filed by Virginia L. Giuffre.
(Attachments: # 1 Exhibit REDACTED, # 2 Exhibit
REDACTED, # 3 Exhibit)

Ex. 1-2

07/18/2016 290

07/18/2016 291

07/25/2016 303

LETTER RESPONSE in Opposition to Motion addressed to
Judge Robert W. Sweet from Meredith Schultz dated July 18,
2016 re: 288 LETTER MOTION for Discovery to Strike
Improper Purpose
Plaintiff Virginia Giuffre's Motion for an Adverse Inference
(Motion to Strike filed at DE 288) Instruction Pursuant to Rule 37(b), (e), and (f), Fed.R.Civ.P
addressed to Judge Robert W. Sweet from Laura A.
Menninger dated June 15, 201 REDACTED filed by Virginia
L. Giuffre.
DECLARATION of Meredith Schultz in Opposition re: 288
LETTER MOTION for Discovery to Strike Plaintiff Virginia
Improper Purpose
Giuffre's Motion for an Adverse Inference Instruction
(Motion to Strike filed at DE 288) Pursuant to Rule 37(b), (e), and (f), Fed.R.Civ.P addressed to
Judge Robert W. Sweet from Laura A. Menninger dated June
15, 201 filed by Virginia L. Giuffre. (Attachments: # 1
Ex. 1-3
Exhibit REDACTED, # 2 Exhibit REDACTED, # 3 Exhibit
REDACTED)
REPLY to Response to Motion re: 272 LETTER MOTION
for Leave to File Sur-Reply addressed to Judge Robert W.
Sweet from Sigrid McCawley dated July 12, 2016.
Defendant's Sur Sur-Reply In Support of Motion for Rule
37(b) & (c) Sanctions filed by Ghislaine Maxwell.

Motion to Compel
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DECLARATION of Laura A. Menninger in Support re: 231
MOTION for Sanctions 37(b) & (c) for Failure to Comply
with Court Order and Failure to Comply with Rule 26(a)
filed by Ghislaine Maxwell. (Attachments: # 1 Exhibit U, # 2
Exhibit V, # 3 Exhibit W, # 4 Exhibit X)

Motion to Compel
07/25/2016 304
Ex. U-X

07/25/2016 306

MOTION for Extension of Time to Complete Discovery to
Serve and Depose Ross Gow filed by Virginia L. Giuffre.

Case Management

DECLARATION of Meredith Schultz in Support re: 306
MOTION for Extension of Time to Complete Discovery to
Serve and Depose Ross Gow filed by Virginia L. Giuffre.
(Attachments: # 1 Exhibit, # 2 Exhibit, # 3 Exhibit, # 4
Exhibit, # 5 Exhibit, # 6 Exhibit, # 7 Exhibit REDACTED, #
8 Exhibit REDACTED, # 9 Exhibit)

Case Management
07/25/2016 307
Ex. 7-8

07/25/2016 309

07/25/2016 311

07/29/2016 313

07/29/2016 315

Pleadings re. Third-Party-Other

Pleadings re. Third-Party-Other

DECLARATION of Meredith Schultz in Support re: 308
MOTION for Sanctions and finding Civil Contempt against
Sarah Kellen for Ignoring Subpoena filed by Virginia L.
Giuffre. (Attachments: # 1 Exhibit, # 2 Exhibit, # 3 Exhibit,
# 4 Exhibit, # 5 Exhibit)
DECLARATION of Meredith Schultz in Support re: 310
MOTION for Sanctions and for Finding of Civil Contempt
Against Nadia Marcinkova for Ignoring Subpoena filed by
Virginia L. Giuffre. (Attachments: # 1 Exhibit, # 2 Exhibit, #
3 Exhibit, # 4 Exhibit, # 5 Exhibit)
NOTICE of Supplemental Authority re: 257 Response in
Opposition to Motion filed by Virginia L. Giuffre.
(Attachments: # 1 Exhibit REDACTED)

Motion to Compel

FILING ERROR – WRONG EVENT TYPE
SELECTED FROM MENU – MOTION to Compel and
Motion to Enforce the Court’s Order and Direct Defendant to
Answer Deposition Questions filed by Virginia L. Giuffre.
Modified on 8/10/2016.
FILING ERROR - DEFICIENT DOCKET ENTRY DECLARATION of Meredith Schultz in Support re: 315
MOTION to Compel and Motion to Enforce the Court's
Order and Direct Defendant to Answer Deposition
Questions filed by Virginia L. Giuffre. (Attachments: # 1
Exhibit REDACTED, # 2 Exhibit REDACTED, # 3 Exhibit
REDACTED, # 4 Exhibit REDACTED, # 5 Exhibit
REDACTED, # 6 Exhibit REDACTED, # 7 Exhibit
REDACTED, # 8 Exhibit REDACTED) Modified on
8/10/2016.

Motion to Compel

Motion to Compel
07/29/2016 316
Improper Purpose Ex. 1-8
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08/01/2016 320

MOTION Defendant's Submission Regarding "Search
Terms" And Notice Of Compliance With Court Order
Concerning Forensic Examination Of Devices filed by
Ghislaine Maxwell.

Motion to Compel

DECLARATION of Laura A. Menninger in Support re: 320
MOTION Defendant's Submission Regarding "Search
Terms" And Notice Of Compliance With Court Order
Concerning Forensic Examination Of Devices filed by
Ghislaine Maxwell. (Attachments: # 1 Exhibit A, # 2 Exhibit
B, # 3 Exhibit C, # 4 Exhibit D, # 5 Exhibit E, # 6 Exhibit F)

Motion to Compel
08/01/2016 321
Ex. A-F

08/08/2016 335

08/08/2016 336

08/08/2016 338

08/08/2016 339

MOTION for Protective Order and Motion for the Court to
Direct Defendant to Disclose All Individuals to whom
Defendant has Disseminated Confidential Information.
Document filed by Virginia L. Giuffre.

Motion to Compel

DECLARATION of Sigrid McCawley in Support re: 335
MOTION for Protective Order and Motion for the Court to
Motion to Compel
Direct Defendant to Disclose All Individuals to whom
Defendant has Disseminated Confidential Information filed
by Virginia L. Giuffre. (Attachments: # 1 Exhibit
Ex. 1-3
REDACTED, # 2 Exhibit REDACTED, # 3 Exhibit
REDACTED)
MEMORANDUM OF LAW in Support re: 279 MOTION
for Sanctions Motion for Adverse Inference Instruction
REDACTED. Supplement Based on New Information filed by
Motion to Compel / Improper Virginia L. Giuffre. (Attachments: # 1 REDACTED
DECLARATION, # 2 Exhibit REDACTED, # 3 Exhibit
Purpose
(Motion to Strike filed at DE 353) REDACTED, # 4 Exhibit REDACTED, # 5 Exhibit
REDACTED, # 6 Exhibit REDACTED, # 7 Exhibit
REDACTED, # 8 Exhibit REDACTED, # 9 Exhibit
REDACTED, # 10 Exhibit REDACTED)
RESPONSE in Opposition to Motion re: 315 MOTION to
Compel and Motion to Enforce the Court's Order and Direct
Defendant to Answer Deposition Questions filed by
Ghislaine Maxwell.

Motion to Compel

DECLARATION of Jeffrey S. Pagliuca in Opposition re:
315 MOTION to Compel and Motion to Enforce the Court's
Order and Direct Defendant to Answer Deposition
Questions filed by Ghislaine Maxwell. (Attachments: # 1
Exhibit A, # 2 Exhibit B, # 3 Exhibit C, # 4 Exhibit D, # 5
Exhibit E, # 6 Exhibit F, # 7 Exhibit G, # 8 Exhibit H, # 9
Exhibit I)

Motion to Compel
08/08/2016 340
Ex. A, C-I

08/09/2016 345

MOTION to Compel Defendant to Produce Documents
Subject to Improper Objection and Improper Claim of
Privilege filed by Virginia L. Giuffre.

Motion to Compel
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DECLARATION of Meredith Schultz in Support re: 345
MOTION to Compel Defendant to Produce Documents
Subject to Improper Objection and Improper Claim of
Privilege filed by Virginia L. Giuffre. (Attachments: # 1
Exhibit REDACTED, # 2 Exhibit REDACTED, # 3 Exhibit
REDACTED, # 4 Exhibit REDACTED, # 5 Exhibit
REDACTED)

Motion to Compel
08/09/2016 346
Ex. 1-5

08/10/2016 353

08/10/2016 354

Motion to Compel

MOTION to Strike Document No. [338, and all supporting
documents] to Plaintiff's Supplement to Motion for Adverse
Inference Instruction Based on New Information filed by
Ghislaine Maxwell.

Motion to Compel

MOTION to Compel Responses to Defendant's Second Set of
Discovery Requests to Plaintiff, and for Sanctions filed by
Ghislaine Maxwell.
DECLARATION of Laura A. Menninger in Support re: 354
MOTION to Compel Responses to Defendant's Second Set of
Discovery Requests to Plaintiff, and for Sanctions filed by
Ghislaine Maxwell. (Attachments: # 1 Exhibit A, # 2 Exhibit
B)

Motion to Compel
08/10/2016 355
Ex. B

08/11/2016 356

08/11/2016 357

08/11/2016 363

08/11/2016 364

MOTION to Direct DEFENDANT TO ANSWER
DEPOSITION QUESTIONS FILED UNDER SEAL filed by
Virginia L. Giuffre.

Motion to Compel

FILING ERROR - WRONG EVENT TYPE SELECTED
FROM MENU - MOTION to Direct DEFENDANT TO
ANSWER DEPOSITION QUESTIONS [SCHULTZ
Motion to Compel
DECLARATION ISO_DE 356_MOTION] filed by Virginia
L. Giuffre. (Attachments: # 1 Exhibit 1, # 2 Exhibit 2
Improper Purpose Ex. 1-8
(Sealed), # 3 Exhibit 3 (Sealed), # 4 Exhibit 4 (Sealed), # 5
Exhibit 5 (Sealed), # 6 Exhibit 6 (Sealed), # 7 Exhibit 7
(Sealed), # 8 Exhibit 8 (Sealed)) Modified on 8/12/2016
DECLARATION of Alan M. Dershowitz in Support re: 362
MOTION to Intervene. MOTION to Unseal Document or in
Pleadings re. Third-Party
the Alternative to Modify Protective Order. Document filed
Intervenors
by Alan M. Dershowitz. (Attachments: # 1 Exhibit A, # 2
Exhibit B, # 3 Exhibit C, # 4 Exhibit D, # 5 Exhibit E, # 6
Improper Purpose Ex. A-B, G, M Exhibit F, # 7 Exhibit G, # 8 Exhibit H, # 9 Exhibit I, # 10
Exhibit J, # 11 Exhibit K, # 12 Exhibit L, # 13 Exhibit M, #
14 Exhibit N) (Celli, Andrew)
MEMORANDUM OF LAW in Support re: 362 MOTION to
Intervene. MOTION to Unseal Document or in the
Alternative to Modify Protective Order filed by Alan M.
Dershowitz. (Celli, Andrew)

Pleadings Re. Third-Party
Intervenors

11
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08/12/2016 367

08/12/2016 368

08/12/2016 369

DECLARATION of Meredith Schultz in Support re: 357
MOTION to Direct DEFENDANT TO ANSWER
DEPOSITION QUESTIONS [SCHULTZ DECLARATION
ISO_DE 356_MOTION]., 315 MOTION to Compel and
Motion to Compel
Motion to Enforce the Court's Order and Direct Defendant
to Answer Deposition Questions., 356 MOTION to Direct
DEFENDANT TO ANSWER DEPOSITION QUESTIONS
Improper Purpose - Ex. 1-8
FILED UNDER SEAL.. Document filed by Virginia L.
Giuffre. (Attachments: # 1 Exhibit 1 (Sealed), # 2 Exhibit 2
(Sealed), # 3 Exhibit 3 (Sealed), # 4 Exhibit 4 (Sealed), # 5
Exhibit 5 (Sealed), # 6 Exhibit 6 (Sealed), # 7 Exhibit 7
(Sealed), # 8 Exhibit 8 (Sealed)
REPLY MEMORANDUM OF LAW in Support re: 315
MOTION to Compel and Motion to Enforce the Court's
Order and Direct Defendant to Answer Deposition
Questions., 357 MOTION to Direct DEFENDANT TO
Motion to Compel
ANSWER DEPOSITION QUESTIONS [SCHULTZ
DECLARATION ISO_DE 356_MOTION], 356 MOTION to
Direct DEFENDANT TO ANSWER DEPOSITION
QUESTIONS FILED UNDER SEAL.. Document filed by
Virginia L. Giuffre.
DECLARATION of Sigrid McCawley in Support re: 357
MOTION to Direct DEFENDANT TO ANSWER
DEPOSITION QUESTIONS [SCHULTZ DECLARATION
ISO_DE 356_MOTION] filed by Virginia L. Giuffre.
(Attachments: # 1 Exhibit REDACTED, # 2 Exhibit
Motion to Compel
REDACTED, # 3 Exhibit REDACTED, # 4 Exhibit
REDACTED, # 5 Exhibit REDACTED, # 6 Exhibit
Ex. 1-16
REDACTED, # 7 Exhibit REDACTED, # 8 Exhibit
Improper Purpose as to Ex. 2-16 REDACTED, # 9 Exhibit REDACTED, # 10 Exhibit
REDACTED, # 11 Exhibit REDACTED, # 12 Exhibit
REDACTED, # 13 Exhibit REDACTED, # 14 Exhibit
REDACTED, # 15 Exhibit REDACTED, # 16 Exhibit
REDACTED)

Motion to Compel

MOTION for Protective Order (REDACTED) Regarding
Personal Financial Information filed by Ghislaine Maxwell.
(Attachments: # 1 Exhibit A, # 2 Exhibit B, # 3 Exhibit C)

08/12/2016 370
Ex. C

DECLARATION of Laura A. Menninger in Support re: 370
MOTION for Protective Order (REDACTED) Regarding
Personal Financial Information filed by Ghislaine Maxwell.
(Attachments: # 1 Exhibit A, # 2 Exhibit B, # 3 Exhibit C)

Motion to Compel
08/12/2016 371
Ex. C

08/17/2016 378

RESPONSE in Opposition to Motion re: 354 MOTION to
Compel Responses to Defendant's Second Set of Discovery
Requests to Plaintiff, and for Sanctions filed by Virginia L.
Giuffre.

Motion to Compel
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DECLARATION of Sigrid McCawley in Opposition re: 354
MOTION to Compel Responses to Defendant's Second Set of
Discovery Requests to Plaintiff, and for Sanctions filed by
Virginia L. Giuffre. (Attachments: # 1 Exhibit Redacted, # 2
Exhibit, # 3 Exhibit Redacted, # 4 Exhibit Redacted, # 5
Exhibit Redacted, # 6 Exhibit Redacted)

Motion to Compel
08/17/2016 379
Ex.1, 3-6

08/18/2016

380

RESPONSE in Opposition to Motion re: 335 MOTION for
Protective Order and Motion for the Court to Direct
Defendant to Disclose All Individuals to whom Defendant
has Disseminated Confidential Information filed by
Ghislaine Maxwell.

Motion to Compel

DECLARATION of Laura A. Menninger in Opposition re:
335 MOTION for Protective Order and Motion for the Court
to Direct Defendant to Disclose All Individuals to whom
Defendant has Disseminated Confidential Information filed
by Ghislaine Maxwell. (Attachments: # 1 Exhibit A, # 2
Exhibit B, # 3 Exhibit C, # 4 Exhibit D, # 5

Motion to Compel
08/18/2016 381
Ex. A-H

08/19/2016 383

RESPONSE in Opposition to Motion re: 345 MOTION to
Compel Defendant to Produce Documents Subject to
Improper Objection and Improper Claim of Privilege filed by
Ghislaine Maxwell.

Motion to Compel

DECLARATION of Laura A. Menninger in Opposition re:
345 MOTION to Compel Defendant to Produce Documents
Subject to Improper Objection and Improper Claim of
Privilege filed by Ghislaine Maxwell. (Attachments: # 1
Exhibit A, # 2 Exhibit B, # 3 Exhibit C)

Motion to Compel
08/19/2016 384
Ex. A

08/19/2016 385

08/19/2016 386

08/19/2016 387

08/22/2016 388

DECLARATION of REDACTED in Opposition re: 345
MOTION to Compel Defendant to Produce Documents
Subject to Improper Objection and Improper Claim of
Privilege filed by Ghislaine Maxwell.

Motion to Compel

DECLARATION of REDACTED in Opposition re: 345
MOTION to Compel Defendant to Produce Documents
Subject to Improper Objection and Improper Claim of
Privilege filed by Ghislaine Maxwell.

Motion to Compel

DECLARATION of REDACTED in Opposition re: 345
MOTION to Compel Defendant to Produce Documents
Subject to Improper Objection and Improper Claim of
Privilege filed by Ghislaine Maxwell.

Motion to Compel

RESPONSE in Opposition to Motion re: 370 MOTION for
Protective Order (REDACTED) Regarding Personal
Financial Information filed by Virginia L. Giuffre.

Motion to Compel

13

Case 1:15-cv-07433-LAP Document 991-1 Filed 09/25/19 Page 15 of 48
DECLARATION of Sigrid McCawley in Opposition re: 370
MOTION for Protective Order (REDACTED) Regarding
Personal Financial Information filed by Virginia L. Giuffre.
(Attachments: # 1 Exhibit REDACTED, # 2 Exhibit
REDACTED, # 3 Exhibit REDACTED, # 4 Exhibit
REDACTED, # 5 Exhibit REDACTED, # 6 Exhibit
REDACTED, # 7 Exhibit REDACTED, # 8 Exhibit
REDACTED, # 9 Exhibit REDACTED)

Motion to Compel
08/22/2016 389
Improper Purpose Ex. 1-9

REPLY MEMORANDUM OF LAW in Support re: 335

08/23/2016 392

Motion to Compel / Improper MOTION for Protective Order and Motion for the Court to
Purpose (Motion to Strike filed at Direct Defendant to Disclose All Individuals to whom
Defendant has Disseminated Confidential Information filed
DE 400)
by Virginia L. Giuffre.
DECLARATION of Sigrid McCawley in Support re: 335

08/23/2016 393

Motion to Compel / Improper MOTION for Protective Order and Motion for the Court to
Purpose (Motion to Strike filed at Direct Defendant to Disclose All Individuals to whom
Defendant has Disseminated Confidential Information filed
DE 400)
by Virginia L. Giuffre. (Attachments: # 1 Exhibit Composite
Sealed 1, # 2 Exhibit Sealed 2, # 3 Exhibit Sealed 3, # 4
Exhibit Sealed 4)

Ex. 1-4

08/24/2016 397

REPLY MEMORANDUM OF LAW in Support re: 345
MOTION to Compel Defendant to Produce Documents
Subject to Improper Objection and Improper Claim of
Privilege filed by Virginia L. Giuffre.

Motion to Compel

Motion to Compel
08/24/2016 398
Improper Purpose - Ex. 1-5

08/25/2016 400

08/25/2016 401

Motion to Compel / Improper MOTION for Leave to File A Sur-Reply or, Alternatively, to
Purpose (Motion to Strike filed at Strike Plaintiff's Misrepresentations of Fact to the Court
filed by Ghislaine Maxwell. [DE 370]
DE 400)
Motion to Compel / Improper
Purpose (Motion to Strike filed at
DE 400)
Ex. A-F

08/25/2016 402

DECLARATION of Sigrid McCawley in Support re: 345
MOTION to Compel Defendant to Produce Documents
Subject to Improper Objection and Improper Claim of
Privilege filed by Virginia L. Giuffre. (Attachments: # 1
Exhibit Sealed Exhibit 1, # 2 Exhibit Sealed Exhibit 2, # 3
Exhibit Sealed Exhibit 3, # 4 Exhibit Sealed Exhibit 4, # 5
Exhibit Sealed Exhibit 5)

DECLARATION of Laura A. Menninger in Support re: 400
MOTION for Leave to File A Sur-Reply or, Alternatively, to
Strike Plaintiff's Misrepresentations of Fact to the Court filed
by Ghislaine Maxwell. (Attachments: # 1 Exhibit A, # 2
Exhibit B, # 3 Exhibit C, # 4 Exhibit D, # 5 Exhibit E, # 6
Exhibit F)
REPLY MEMORANDUM OF LAW in Support re: 354
MOTION to Compel Responses to Defendant's Second Set of
Discovery Requests to Plaintiff, and for Sanctions. .
Document filed by Ghislaine Maxwell.

Motion to Compel
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DECLARATION of Laura A. Menninger in Support re: 354
MOTION to Compel Responses to Defendant's Second Set of
Discovery Requests to Plaintiff, and for Sanctions filed by
Ghislaine Maxwell. (Attachments: # 1 Exhibit A, # 2 Exhibit
B, # 3 Exhibit C)

Motion to Compel
08/25/2016 403
Ex. C

08/29/2016 404

REPLY to Response to Motion re: 370 MOTION for
Protective Order (REDACTED) Regarding Personal
Financial Information filed by Ghislaine Maxwell.

Motion to Compel

DECLARATION of Laura A. Menninger in Support re: 370
MOTION for Protective Order (REDACTED) Regarding
Personal Financial Information filed by Ghislaine Maxwell.
(Attachments: # 1 Exhibit D)

Motion to Compel
08/29/2016 405
Ex. D

08/29/2016 406

08/29/2016 407

Pleadings re. Third Parties –
Intervene

Pleadings re. Third Parties Intervene
Ex. 1-23

08/29/2016 408

Pleadings re. Third Parties Intervene
Ex. 1-4

DECLARATION of Sigrid McCawley in Opposition re: 362
MOTION to Intervene. MOTION to Unseal Document or in
the Alternative to Modify Protective Order. Document filed
by Virginia L. Giuffre. (Attachments: # 1 Exhibit, # 2
Exhibit, # 3 Exhibit, # 4 Exhibit, # 5 Exhibit, # 6 Exhibit, # 7
Exhibit, # 8 Exhibit, # 9 Exhibit, # 10 Exhibit, # 11 Exhibit,
# 12 Exhibit, # 13 Exhibit, # 14 Exhibit, # 15 Exhibit, # 16
Exhibit, # 17 Exhibit, # 18 Exhibit, # 19 Exhibit, # 20
Exhibit, # 21 Exhibit, # 22 Exhibit, # 23 Exhibit)
DECLARATION of Paul Cassell in Opposition re: 362
MOTION to Intervene. MOTION to Unseal Document or in
the Alternative to Modify Protective Order filed by Virginia
L. Giuffre. (Attachments: # 1 Exhibit, # 2 Exhibit, # 3
Exhibit, # 4 Exhibit)
DECLARATION of Laura A. Menninger in Support re: 422
MOTION to Compel Settlement Agreement (Renewed) filed
by Ghislaine Maxwell. (Attachments: # 1 Exhibit A, # 2
Exhibit B, # 3 Exhibit C, # 4 Exhibit D)

Motion to Compel
09/06/2016 423
Ex. A-D

09/15/2016 435

RESPONSE in Opposition to Motion re: 362 MOTION to
Intervene. MOTION to Unseal Document or in the
Alternative to Modify Protective Order. Document filed by
Virginia L. Giuffre.

Pleadings re. Third Parties –
Intervene

15

DECLARATION of Alan M. Dershowitz in Support re: 362
MOTION to Intervene. MOTION to Unseal Document or in
the Alternative to Modify Protective Order. Document filed
by Alan M. Dershowitz. (Attachments: # 1 Exhibit O, # 2
Exhibit P, # 3 Exhibit Q, # 4 Exhibit R, # 5 Exhibit S, # 6
Exhibit T, # 7 Exhibit U, # 8 Exhibit V, # 9 Exhibit W, # 10
Exhibit X) (Celli, Andrew)
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REPLY MEMORANDUM OF LAW in Support re: 362
MOTION to Intervene. MOTION to Unseal Document or in
the Alternative to Modify Protective Order filed by Alan M.
Dershowitz. (Celli, Andrew)

09/15/2016 436

Pleadings re. Third Parties –
Intervene

09/20/2016 440

Motions to Compel

NOTICE of Filing Proposed Redacted Opinion filed by
Sharon Churcher. (Attachments: # 1 Exhibit Proposed
Redacted Opinion) (Feder, Eric)

09/21/2016 441

Motion to Compel

MOTION for Discovery for Court Approval of Plaintiff's
Certification of Production filed by Virginia L. Giuffre.

DECLARATION of Sigrid McCawley in Support re: 441
MOTION for Discovery for Court Approval of Plaintiff's
Certification of Production filed by Virginia L. Giuffre.
(Attachments: # 1 Exhibit 1, # 2 Exhibit 2 Sealed, # 3
Exhibit 3 Sealed, # 4 Exhibit 4 Sealed, # 5 Exhibit 5 Sealed)

Motion to Compel
09/21/2016 442
Ex. 2-5

09/28/2016 447

Pleadings re. Third Parties –
Intervene

09/30/2016 449

Pleadings re. Third Parties – Other

LETTER RESPONSE to Motion addressed to Judge Robert
W. Sweet from Sigrid S. McCawley dated September 28,
2016 re: 444 LETTER MOTION for Leave to File a lessredacted version of Professor Dershowitz’s Reply
Declaration addressed to Judge Robert W. Sweet from
Andrew G. Celli dated 9/26/2016 filed by Virginia L.
Giuffre.
MOTION to Compel Testimony of Jeffrey Epstein filed by
Ghislaine Maxwell.

Pleadings re. Third Parties – Other DECLARATION of Jeffrey S. Pagliuca in Support re: 449

MOTION to Compel Testimony of Jeffrey Epstein filed by
Ghislaine Maxwell. (Attachments: # 1 Exhibit A, # 2 Exhibit
B, # 3 Exhibit C, # 4 Exhibit D, # 5 Exhibit E, # 6 Exhibit F)

09/30/2016 450
Ex. A-C, E-F

10/14/2016 466

MOTION to Reopen Defendant's Deposition Based on
Defendant's Late Production of New, Key Documents filed by
Virginia L. Giuffre.

Motion to Compel

DECLARATION of Sigrid McCawley in Support re: 466
MOTION to Reopen Defendant's Deposition Based on
Defendant's Late Production of New, Key Documents filed by
Virginia L. Giuffre. (Attachments: # 1 Exhibit Sealed
Composite, # 2 Exhibit Sealed Composite, # 3 Exhibit
Sealed)

Motion to Compel
10/14/2016 467
Improper Purpose Ex. 1-3

16
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10/14/2016 468
10/14/2016

MOTION to Compel Ghislaine Maxwell to Produce Data
from Undisclosed Email Account and for an Adverse
Inference Instruction filed by Virginia L. Giuffre.

Motion to Compel

DECLARATION of Sigrid McCawley in Support re: 468
MOTION to Compel Ghislaine Maxwell to Produce Data
from Undisclosed Email Account and for an Adverse
Inference Instruction filed by Virginia L. Giuffre.
(Attachments: # 1 Exhibit Sealed Exhibit 1, # 2 Exhibit
Sealed Composite Exhibit 2, # 3 Exhibit Sealed Exhibit 3)

Motion to Compel
09/06/2016 469
Improper Purpose Ex. 1-3

10/17/2016 470

Pleadings re. Third Parties – Other

RESPONSE to Motion re: 449 MOTION to Compel
Testimony of Jeffrey Epstein filed by Virginia L. Giuffre.

Pleadings re. Third Parties – Other DECLARATION of Sigrid McCawley in Support re: 449

MOTION to Compel Testimony of Jeffrey Epstein filed by
Virginia L. Giuffre. (Attachments: # 1 Exhibit Sealed
Composite)

10/17/2016 471
Ex. 1

10/17/2016 473

RESPONSE in Opposition to Motion re: 449 MOTION to
Pleadings re. Third Parties – Other Compel Testimony of Jeffrey Epstein filed by Jeffrey Epstein.
(Goldberger, Jack)

10/17/2016 474

Pleadings re. Third Parties – Other MOTION to Compel Testimony of Jeffrey Epstein filed by

DECLARATION of Jack Goldberger in Opposition re: 449
Jeffrey Epstein. (Goldberger, Jack)

10/24/2016 479

RESPONSE in Opposition to Motion re: 468 MOTION to
Compel Ghislaine Maxwell to Produce Data from
Undisclosed Email Account and for an Adverse Inference
Instruction, filed by Ghislaine Maxwell.

Motion to Compel

DECLARATION of Laura A. Menninger in Opposition re:
468 MOTION to Compel Ghislaine Maxwell to Produce
Data from Undisclosed Email Account and for an Adverse
Inference Instruction filed by Ghislaine Maxwell.
(Attachments: # 1 Exhibit A, # 2 Exhibit B, # 3 Exhibit C, #
4 Exhibit D)

Motion to Compel
10/24/2016 480
Ex. A-D

10/24/2016 481

RESPONSE in Opposition to Motion re: 466 MOTION to
Reopen Defendant's Deposition Based on Defendant's Late
Production of New, Key Documents filed by Ghislaine
Maxwell.

Motion to Compel
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DECLARATION of Laura A. Menninger in Opposition re:
466 MOTION to Reopen Defendant's Deposition Based on
Defendant's Late Production of New, Key Documents filed by
Ghislaine Maxwell. (Attachments: # 1 Exhibit A, # 2 Exhibit
B, # 3 Exhibit C, # 4 Exhibit D, # 5 Exhibit E)

Motion to Compel
10/24/2016 482
Ex. A-E

10/24/2016 483

10/28/2016 490

Motion to Compel

REPLY to Response to Motion re: 449 MOTION to Compel
Testimony of Jeffrey Epstein, filed by Ghislaine Maxwell.

REPLY to Response to Motion re: 468 MOTION to Compel
Ghislaine Maxwell to Produce Data from Undisclosed Email
Account and for an Adverse Inference Instruction.
REDACTED filed by Virginia L. Giuffre.

Motion to Compel

DECLARATION of Meredith Schultz in Support re: 468
MOTION to Compel Ghislaine Maxwell to Produce Data
from Undisclosed Email Account and for an Adverse
Inference Instruction filed by Virginia L. Giuffre.
(Attachments: # 1 Exhibit, # 2 Exhibit REDACTED, # 3
Exhibit REDACTED, # 4 Exhibit REDACTED)

Motion to Compel
10/28/2016 491
Ex. 2-4

10/28/2016 492

REPLY to Response to Motion re: 466 MOTION to Reopen
Defendant's Deposition Based on Defendant's Late
Production of New, Key Documents. REDACTED filed by
Virginia L. Giuffre.

Motion to Compel

DECLARATION of Meredith Schultz in Support re: 466
MOTION to Reopen Defendant's Deposition Based on
Defendant's Late Production of New, Key Documents filed by
Virginia L. Giuffre. (Attachments: # 1 Exhibit REDACTED)

Motion to Compel
10/28/2016 493
Improper Purpose Ex. 1

11/21/2016 503

12/09/2016 509

12/09/2016 510

[REDACTED] SEALED OPINION # 106882 re: 215
MOTION to Quash subpoena of Sharon Churcher, filed by
Sharon Churcher. Upon the conclusions set forth above, the
motion of Churcher is granted and the Subpoena is quashed.
The parties are directed to jointly file a proposed redacted
version of this Opinion consistent with the Protective Order
or notify the Court that none are necessary within two weeks
of the date of receipt of this Opinion. (9/1/16) (cla)

Motion to Compel

Motion in Limine re. Admissibility MOTION for Sanctions Based on Plaintiff's Intentional
Destruction of Evidence filed by Ghislaine Maxwell.
of Evidence
Motion in Limine re. Admissibility DECLARATION of Laura A. Menninger in Support re: 509
MOTION for Sanctions Based on Plaintiff's Intentional
of Evidence
Destruction of Evidence filed by Ghislaine Maxwell.
(Attachments: # 1 Exhibit A, # 2 Exhibit B, # 3 Exhibit C, #
4 Exhibit D)

Ex. A-D
18
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12/16/2016 513
12/16/2016

RESPONSE in Opposition to Motion re: 509 MOTION for

Motion in Limine re. Admissibility
Sanctions Based on Plaintiff's Intentional Destruction of
of Evidence
Evidence filed by Virginia L. Giuffre.

DECLARATION of Meredith Schultz in Opposition re: 509

11/21/2016 514

Motion in Limine re. Admissibility MOTION for Sanctions Based on Plaintiff's Intentional
of Evidence
Destruction of Evidence filed by Virginia L. Giuffre.
(Attachments: # 1 Exhibit Sealed 1, # 2 Exhibit Sealed 2, # 3
Exhibit Sealed 3, # 4 Exhibit Sealed 4, # 5 Exhibit Sealed 5,
# 6 Exhibit Sealed Composite 6)

Improper Purpose Ex. 1-6

REPLY to Response to Motion re: 509 MOTION for

12/20/2016 515

12/20/2016 516

Motion in Limine re. Admissibility
Sanctions Based on Plaintiff's Intentional Destruction of
of Evidence
Evidence filed by Ghislaine Maxwell.
Motion in Limine re. Admissibility DECLARATION of Laura A. Menninger in Support re: 509
of Evidence
MOTION for Sanctions Based on Plaintiff's Intentional
Destruction of Evidence filed by Ghislaine Maxwell.
(Attachments: # 1 Exhibit E, # 2 Exhibit F, # 3 Exhibit G)

Ex. D-G

01/05/2017 520

Motion in Limine re. Expert

Motion in Limine re. Expert
01/05/2017 521
Ex. A-K

01/05/2017 522

Motion in Limine re. Expert

Motion in Limine re. Expert
01/05/2017 523
Ex. A-B

01/05/2017 524

Motion in Limine re. Expert

19

MOTION in Limine To Exclude Expert Testimony and
Opinion of Chris Anderson filed by Ghislaine Maxwell.
DECLARATION of Jeffrey S. Pagliuca in Support re: 520
MOTION in Limine To Exclude Expert Testimony and
Opinion of Chris Anderson filed by Ghislaine Maxwell.
(Attachments: # 1 Exhibit A, # 2 Exhibit B, # 3 Exhibit C, #
4 Exhibit D, # 5 Exhibit E, # 6 Exhibit F, # 7 Exhibit G, # 8
Exhibit H, # 9 Exhibit I, # 10 Exhibit J, # 11 Exhibit K)
MOTION in Limine To Exclude Expert Testimony and
Opinions of William F. Chandler filed by Ghislaine Maxwell.

DECLARATION of Jeffrey S. Pagliuca in Support re: 522
MOTION in Limine To Exclude Expert Testimony and
Opinions of William F. Chandler filed by Ghislaine Maxwell.
(Attachments: # 1 Exhibit A, # 2 Exhibit B)

MOTION in Limine To Exclude Expert Testimony and
Opinion of Professor Terry Coonan, J.D filed by Ghislaine
Maxwell.
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Motion in Limine re. Expert
01/05/2017 525
Ex. A-B

01/05/2017 526

Motion in Limine re. Expert

Motion in Limine re. Expert
01/05/2017 527
Ex. A

01/05/2017 528

Motion in Limine re. Expert

Motion in Limine re. Expert
01/05/2017 529
Ex. A-G

01/05/2017 530

01/05/2017 531

Motion in Limine re. Expert

Motion in Limine re. Expert
Ex. A-C

01/06/2017 533

Motion in Limine re. Expert

Motion in Limine re. Expert
01/06/2017 534
Ex. 1-3

20

DECLARATION of Jeffrey S. Pagliuca in Support re: 524
MOTION in Limine To Exclude Expert Testimony and
Opinion of Professor Terry Coonan, J.D. filed by Ghislaine
Maxwell. (Attachments: # 1 Exhibit A, # 2 Exhibit B)

MOTION in Limine To Exclude Expert Testimony and
Opinion of Dianne C. Flores filed by Ghislaine Maxwell.

DECLARATION of Jeffrey S. Pagliuca in Support re: 526
MOTION in Limine To Exclude Expert Testimony and
Opinion of Dianne C. Flores filed by Ghislaine Maxwell.
(Attachments: # 1 Exhibit A)

MOTION in Limine To Exclude Expert Testimony and
Opinion of Dr. Bernard Jansen filed by Ghislaine Maxwell.

DECLARATION of Jeffrey S. Pagliuca in Support re: 528
MOTION in Limine To Exclude Expert Testimony and
Opinion of Dr. Bernard Jansen filed by Ghislaine Maxwell.
(Attachments: # 1 Exhibit A, # 2 Exhibit B, # 3 Exhibit C, #
4 Exhibit D, # 5 Exhibit E, # 6 Exhibit F, # 7 Exhibit G)
MOTION in Limine To Exclude Expert Testimony and
Opinion of Doctor Gilbert Kliman filed by Ghislaine
Maxwell.
DECLARATION of Jeffrey S. Pagliuca in Support re: 530
MOTION in Limine To Exclude Expert Testimony and
Opinion of Doctor Gilbert Kliman filed by Ghislaine
Maxwell. (Attachments: # 1 Exhibit A, # 2 Exhibit B, # 3
Exhibit C)

MOTION in Limine and Incorporated Memorandum of Law
filed by Virginia L. Giuffre.

DECLARATION of Sigrid McCawley in Support re: 533
MOTION in Limine and Incorporated Memorandum of Law
filed by Virginia L. Giuffre. (Attachments: # 1 Exhibit
Sealed 1, # 2 Exhibit Sealed 2, # 3 Exhibit Sealed 3)
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01/06/2017 535

Motion in Limine re. Expert

Motion in Limine re. Expert
01/06/2017 536
Ex. 1-5

01/06/2017 538

01/06/2017 539

Unsealed by Second Circuit

Unsealed by Second Circuit
Ex. D, G-KK, MM

01/09/2017 541

01/09/2017 542

Unsealed by Second Circuit

Unsealed by Second Circuit
Ex. D, G-KK, MM

01/23/2017 561

01/27/2017 562

01/27/2017 563

MOTION in Limine and Incorporated Memorandum of Law
filed by Virginia L. Giuffre.

DECLARATION of Sigrid McCawley in Support re: 535
MOTION in Limine and Incorporated Memorandum of Law
filed by Virginia L. Giuffre. (Attachments: # 1 Exhibit
Redacted 1, # 2 Exhibit Redacted 2, # 3 Exhibit Redacted 3,
# 4 Exhibit Redacted 4, # 5 Exhibit Redacted 5)
FILING ERROR - WRONG EVENT TYPE SELECTED
FROM MENU – MOTION for Summary Judgment filed by
Ghislaine Maxwell. Modified on 1/9/2017 (01/06/2017)
FILING ERROR - DEFICIENT DOCKET ENTRY DECLARATION of Laura A. Menninger in Support re: 538
MOTION for Summary Judgment filed by Ghislaine
Maxwell. (Attachments: # 1 Exhibit A, # 2 Exhibit B, # 3
Exhibit C, # 4 Exhibit D, # 5 Exhibit E, # 6 Exhibit F, # 7
Exhibit G-KK, # 8 Exhibit LL, # 9 Exhibit MM)Modified on
1/9/2017
MEMORANDUM OF LAW in Support re: 540 MOTION
for Summary Judgment. Document filed by Ghislaine
Maxwell.
DECLARATION of Laura A. Menninger in Support re: 540
MOTION for Summary Judgment filed by Ghislaine
Maxwell. (Attachments: # 1 Exhibit A, # 2 Exhibit B, # 3
Exhibit C, # 4 Exhibit D, # 5 Exhibit E, # 6 Exhibit F, # 7
Exhibit G-KK, # 8 Exhibit LL, # 9 Exhibit MM)

Objection to Deposition
Designations or Counter
Designations

MOTION in Limine to Exclude Defendant's Designations of
Deposition Excerpts of Alan Dershowitz filed by Virginia L.
Giuffre.

Objection to Deposition
Designations or Counter
Designations
Ex. 3-4

DECLARATION of Sigrid McCawley in Support re: 561
MOTION in Limine to Exclude Defendant's Designations of
Deposition Excerpts of Alan Dershowitz filed by Virginia L.
Giuffre. (Attachments: # 1 Exhibit 1, # 2 Exhibit 2, # 3
Exhibit Sealed 3, # 4 Exhibit Sealed 4)

Objection to Deposition
Designations or Counter
Designations

MOTION in Limine to Exclude Defendant's Designations of
Deposition Excerpts of Virginia Giuffre in an Unrelated Case
filed by Virginia L. Giuffre.

21

Case 1:15-cv-07433-LAP Document 991-1 Filed 09/25/19 Page 23 of 48

01/27/2017 564

Objection to Deposition
Designations or Counter
Designations

DECLARATION of Sigrid McCawley in Support re: 563
MOTION in Limine to Exclude Defendant's Designations of
Deposition Excerpts of Virginia Giuffre in an Unrelated Case
filed by Virginia L. Giuffre. (Attachments: # 1 Exhibit Sealed
1)

Ex. 1

01/27/2017 565

Objections to Deposition
Designations or Counter
Designations

NOTICE of Filing Plaintiff's Objections to Defendant's
Deposition Designations and Plaintiff's Cross Designations
filed by Virginia L. Giuffre.

01/27/2017 566

Objections to Deposition
Designations or Counter
Designations

Objection to Plaintiff's Deposition Designations filed by
Ghislaine Maxwell.

01/27/2017 567

01/27/2017 568

Objections to Deposition
Designations or Counter
Designations

MOTION in Limine to Exclude In Toto Certain Depositions
Designated By Plaintiff for Use at Trial filed by Ghislaine
Maxwell.

Objections to Deposition
Designations or Counter
Designations

DECLARATION of Laura A. Menninger in Support re: 567
MOTION in Limine to Exclude In Toto Certain Depositions
Designated By Plaintiff for Use at Trial filed by Ghislaine
Maxwell. (Attachments: # 1 Exhibit A, # 2 Exhibit B, # 3
Exhibit C, # 4 Exhibit D, # 5 Exhibit E)

Ex. A-E
01/30/2017 569

Motion in Limine re. Expert

Motion in Limine re. Expert
01/30/2017 570
Ex. 1-5

01/30/2017 572

01/30/2017 573

Motion in Limine re. Expert

Motion in Limine re. Expert
Ex. 1-5
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RESPONSE in Opposition to Motion re: 530 MOTION in
Limine To Exclude Expert Testimony and Opinion of Doctor
Gilbert Kliman filed by Virginia L. Giuffre.
DECLARATION of Sigrid McCawley in Opposition re: 530
MOTION in Limine To Exclude Expert Testimony and
Opinion of Doctor Gilbert Kliman filed by Virginia L.
Giuffre. (Attachments: # 1 Exhibit Sealed 1, # 2 Exhibit
Sealed 2, # 3 Exhibit Sealed 3, # 4 Exhibit Sealed 4, # 5
Exhibit Sealed 5)
RESPONSE in Opposition to Motion re: 524 MOTION in
Limine To Exclude Expert Testimony and Opinion of
Professor Terry Coonan, J.D filed by Virginia L. Giuffre.
DECLARATION of Sigrid McCawley in Opposition re: 524
MOTION in Limine To Exclude Expert Testimony and
Opinion of Professor Terry Coonan, J.D. filed by Virginia L.
Giuffre. (Attachments: # 1 Exhibit Sealed 1, # 2 Exhibit
Sealed 2, # 3 Exhibit Sealed 3, # 4 Exhibit Sealed 4, # 5
Exhibit Sealed 5)
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01/30/2017 574

Motion in Limine re. Expert

Motion in Limine re. Expert
01/30/2017 575
Ex. 1-3

01/30/2017 576

01/31/2017 577

Motion in Limine re. Evidence

Motion in Limine re. Expert

Motion in Limine re. Expert
01/31/2017 578
Ex. 1-5

01/31/2017 579

Motion in Limine re. Expert

Motion in Limine re. Expert
01/31/2017 580
Ex. 1-4

01/31/2017 581

RESPONSE in Opposition to Motion re: 522 MOTION in
Limine To Exclude Expert Testimony and Opinions of
William F. Chandler filed by Virginia L. Giuffre.
DECLARATION of Sigrid McCawley in Opposition re: 522
MOTION in Limine To Exclude Expert Testimony and
Opinions of William F. Chandler filed by Virginia L. Giuffre.
(Attachments: # 1 Exhibit Sealed 1, # 2 Exhibit Sealed 2, # 3
Exhibit Sealed 3)
NOTICE of Letter Reply in Support of Plaintiff's Letter
Motion to Add New Witness re: 558 Order Setting Hearing
on Motion, filed by Virginia L. Giuffre.

RESPONSE in Opposition to Motion re: 526 MOTION in
Limine To Exclude Expert Testimony and Opinion of Dianne
C. Flores filed by Virginia L. Giuffre.
DECLARATION of Sigrid McCawley in Opposition re: 526
MOTION in Limine To Exclude Expert Testimony and
Opinion of Dianne C. Flores filed by Virginia L. Giuffre.
(Attachments: # 1 Exhibit Sealed 1, # 2 Exhibit Sealed 2, # 3
Exhibit Sealed 3, # 4 Exhibit Sealed 4, # 5 Exhibit Sealed 5)
RESPONSE in Opposition to Motion re: 520 MOTION in
Limine To Exclude Expert Testimony and Opinion of Chris
Anderson filed by Virginia L. Giuffre.
DECLARATION of Sigrid McCawley in Opposition re: 520
MOTION in Limine To Exclude Expert Testimony and
Opinion of Chris Anderson filed by Virginia L. Giuffre.
(Attachments: # 1 Exhibit Sealed 1, # 2 Exhibit Sealed 2, # 3
Exhibit Sealed 3, # 4 Exhibit Sealed 4)

Motion in Limine re. Expert

RESPONSE in Opposition to Motion re: 528 MOTION in
Limine To Exclude Expert Testimony and Opinion of Dr.
Bernard Jansen filed by Virginia L. Giuffre.

Motion in Limine re. Expert

DECLARATION of Sigrid McCawley in Opposition re: 528
MOTION in Limine To Exclude Expert Testimony and
Opinion of Dr. Bernard Jansen filed by Virginia L. Giuffre.
(Attachments: # 1 Exhibit Sealed 1, # 2 Exhibit Sealed 2)

01/31/2017 582
Ex. 1-2
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01/31/2017 583

01/31/2017 584

Motion in Limine re. Expert

Motion in Limine re. Expert

RESPONSE in Opposition to Motion re: 533 MOTION in
Limine and Incorporated Memorandum of Law. Regarding
Dr. Phillip Esplin filed by Ghislaine Maxwell.

Motion in Limine re. Expert

DECLARATION of Jeffrey S. Pagliuca in Opposition re:
533 MOTION in Limine and Incorporated Memorandum of
Law filed by Ghislaine Maxwell. (Attachments: # 1 Exhibit
A)

01/31/2017 585
Ex. A

01/31/2017 586

02/03/2017 591

RESPONSE in Opposition to Motion re: 535 MOTION in
Limine and Incorporated Memorandum of Law. Regarding
Gregory B. Taylor and Kyle D. Jacobson filed by Ghislaine
Maxwell.

Unsealed by Second Circuit

RESPONSE in Opposition to Motion re: 540 MOTION for
Summary Judgment filed by Virginia L. Giuffre.
(Attachments: # 1 Appendix Rule 56.1 Statement of Facts, #
2 Exhibit Declaration, # 3 Exhibit Redacted 1-50)

LETTER MOTION to Reopen re: 576 Notice (Other), 558
Order Setting Hearing on Motion, Discovery re New Witness
Pleadings re. Third Parties – Other (original filed 1/19/17) addressed to Judge Robert W. Sweet
from Sigrid S. McCawley dated 01/19/17 filed by Virginia L.
Giuffre.
NOTICE of Filing Defendant's Counter-Designations to

02/03/2017 592 Deposition Designations or Counter
Plaintiff's Deposition Designations filed by Ghislaine
Designations
Maxwell.

02/09/2017 599

02/09/2017 600

02/09/2017 601

Motion in Limine re. Expert

Motion in Limine re. Expert

REPLY MEMORANDUM OF LAW in Support re: 535
MOTION in Limine and Incorporated Memorandum of Law
filed by Virginia L. Giuffre.
DECLARATION of Sigrid McCawley in Support re: 535
MOTION in Limine and Incorporated Memorandum of Law
filed by Virginia L. Giuffre. (Attachments: # 1 Exhibit
Sealed 1, # 2 Exhibit Composite Sealed 2, # 3 Exhibit Sealed
3)

NOTICE of Intent to Offer Statements Under, If Necessary,

Motion in Limine re. Evidence The Residual Hearsay Rule filed by Virginia L. Giuffre.
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02/09/2017 602

02/09/2017 603

02/10/2017 606

02/10/2017 607

Motion in Limine re. Expert

Motion in Limine re. Expert

RESPONSE in Opposition to Motion re: 567 MOTION in
Limine to Exclude In Toto Certain Depositions Designated
By Plaintiff for Use at Trial filed by Virginia L. Giuffre.

Objections to Deposition
Designations or Counter
Designations

DECLARATION of Sigrid McCawley in Opposition re: 567
MOTION in Limine to Exclude In Toto Certain Depositions
Designated By Plaintiff for Use at Trial filed by Virginia L.
Giuffre. (Attachments: # 1 Exhibit Sealed 1, # 2 Exhibit
Sealed 2, # 3 Exhibit Sealed 3)

Motion in Limine re. Evidence

Motion in Limine re. Evidence
02/10/2017 609
Ex. 1

02/10/2017 611

02/10/2017 612

02/10/2017 613

DECLARATION of Sigrid McCawley in Support re: 533
MOTION in Limine and Incorporated Memorandum of Law
filed by Virginia L. Giuffre. (Attachments: # 1 Exhibit
Sealed 1, # 2 Exhibit Composite Sealed 2, # 3 Exhibit Sealed
3)

Objections to Deposition
Designations or Counter
Designations

Ex. 1-3

02/10/2017 608

REPLY MEMORANDUM OF LAW in Support re: 533
MOTION in Limine and Incorporated Memorandum of Law
filed by Virginia L. Giuffre.

MOTION in Limine to Present Testimony From Jeffrey
Epstein for Purposes of Obtaining an Adverse Inference
filed by Virginia L. Giuffre.

DECLARATION of Sigrid McCawley in Support re: 608
MOTION in Limine to Present Testimony From Jeffrey
Epstein for Purposes of Obtaining an Adverse Inference filed
by Virginia L. Giuffre. (Attachments: # 1 Exhibit Sealed 1)

Motion in Limine re. Expert

REPLY to Response to Motion re: 520 MOTION in Limine
To Exclude Expert Testimony and Opinion of Chris Anderson
filed by Ghislaine Maxwell.

Motion in Limine re. Expert

REPLY to Response to Motion re: 522 MOTION in Limine
To Exclude Expert Testimony and Opinions of William F.
Chandler filed by Ghislaine Maxwell.

Motion in Limine re. Expert
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REPLY to Response to Motion re: 528 MOTION in Limine
To Exclude Expert Testimony and Opinion of Dr. Bernard
Jansen filed by Ghislaine Maxwell.
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02/10/2017 614

Motion in Limine re. Expert

Motion in Limine re. Expert
02/10/2017 615
Ex. C-E

02/10/2017 616

Motion in Limine re. Expert

Motion in Limine re. Expert
02/10/2017 617
Ex. B

02/10/2017 618

REPLY to Response to Motion re: 526 MOTION in Limine
To Exclude Expert Testimony and Opinion of Dianne C.
Flores filed by Ghislaine Maxwell.

DECLARATION of Jeffrey S. Pagliuca in Support re: 526
MOTION in Limine To Exclude Expert Testimony and
Opinion of Dianne C. Flores filed by Ghislaine Maxwell.
(Attachments: # 1 Exhibit B)

REPLY to Response to Motion re: 530 MOTION in Limine
To Exclude Expert Testimony and Opinion of Doctor Gilbert
Kliman filed by Ghislaine Maxwell.

Motion in Limine re. Expert

DECLARATION of Jeffrey S. Pagliuca in Support re: 530
MOTION in Limine To Exclude Expert Testimony and
Opinion of Doctor Gilbert Kliman filed by Ghislaine
Maxwell. (Attachments: # 1 Exhibit D, # 2 Exhibit E)

Ex. D-E

Unsealed by Second Circuit

Unsealed by Second Circuit
02/10/2017 621
Ex. OO-N

02/10/2017 622

DECLARATION of Jeffrey S. Pagliuca in Support re: 524
MOTION in Limine To Exclude Expert Testimony and
Opinion of Professor Terry Coonan, J.D. filed by Ghislaine
Maxwell. (Attachments: # 1 Exhibit C, # 2 Exhibit D, # 3
Exhibit E)

Motion in Limine re. Expert

02/10/2017 619

02/10/2017 620

REPLY to Response to Motion re: 524 MOTION in Limine
To Exclude Expert Testimony and Opinion of Professor Terry
Coonan, J.D filed by Ghislaine Maxwell.

REPLY to Response to Motion re: 540 MOTION for
Summary Judgment filed by Ghislaine Maxwell.
(Attachments: # 1 Appendix Rule 56.1 Statement of Facts)

DECLARATION of Laura A. Menninger in Support re: 540
MOTION for Summary Judgment filed by Ghislaine
Maxwell. (Attachments: # 1 Exhibit NN, # 2 Exhibit OO, # 3
Exhibit PP, # 4 Exhibit QQ, # 5 Exhibit RR)

JOINT PRETRIAL STATEMENT filed by Ghislaine
Maxwell.

Case Management

26

Case 1:15-cv-07433-LAP Document 991-1 Filed 09/25/19 Page 28 of 48

02/17/2017 630

631
02/17/2017

02/17/2017 632

Objections to Deposition
Designations or Counter
Designations

NOTICE of Plaintiff's Objections to Defendant's Counter
Designations filed by Virginia L. Giuffre.

Objections to Deposition
Designations or Counter
Designations

REPLY to Response to Motion re: 567 MOTION in Limine
to Exclude In Toto Certain Depositions Designated By
Plaintiff for Use at Trial filed by Ghislaine Maxwell.

Objections to Deposition
Designations or Counter
Designations

DECLARATION of Laura A. Menninger in Support re: 567
MOTION in Limine to Exclude In Toto Certain Depositions
Designated By Plaintiff for Use at Trial filed by Ghislaine
Maxwell. (Attachments: # 1 Exhibit F)

Ex. F

02/17/2017 633

02/17/2017 637

Objections to Deposition
Designations or Counter
Designations

Objection to Plaintiff's Cross Designation of Deposition
Testimony filed by Ghislaine Maxwell.

Motion to Compel

MOTION to Compel Philip Barden To Produce All Work
Product and Attorney Client Communications filed by
Virginia L. Giuffre.
DECLARATION of Meredith Schultz in Support re: 637
MOTION to Compel Philip Barden To Produce All Work
Product and Attorney Client Communications. Document
filed by Virginia L. Giuffre. (Attachments: # 1 Exhibit
Composite Exhibit 1, # 2 Exhibit Sealed 2, # 3 Exhibit
Sealed 3, # 4 Exhibit Sealed 4, # 5 Exhibit Sealed 5)

Motion to Compel
02/22/2017 638
Ex. 2-5

02/22/2017 640

Pleadings re. Third Party-Other

MOTION for Protective Order for Non-Party Witness filed
by John Stanley Pottinger, Sarah Ransome.

Pleadings re. Third Party-Other DECLARATION of John Stanley Pottinger in Support re:

640 MOTION for Protective Order for Non-Party Witness
filed by Sarah Ransome. (Attachments: # 1 Exhibit Sealed 1,
# 2 Exhibit Sealed 2)

02/22/2017 641
Ex. 1-2

02/24/2017 644

Motion in Limine re. Evidence
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RESPONSE in Opposition to Motion re: 608 MOTION in
Limine to Present Testimony From Jeffrey Epstein for
Purposes of Obtaining an Adverse Inference filed by
Ghislaine Maxwell.
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02/24/2017 645

Motion in Limine re. Evidence
Ex. A-D

02/24/2017 646

03/02/2017

650

Motion in Limine re. Evidence

RESPONSE re: 601 Notice (Other) Response to Plaintiffs
Notice Of Intent To Offer Statements Under, If Necessary,
The Residual Hearsay Rule filed by Ghislaine Maxwell.

Motion in Limine re. Evidence

REPLY MEMORANDUM OF LAW in Support re: 608
MOTION in Limine to Present Testimony From Jeffrey
Epstein for Purposes of Obtaining an Adverse Inference filed
by Virginia L. Giuffre.

Motion in Limine re. Evidence
03/02/2017

651

03/02/2017 653

DECLARATION of Laura A. Menninger in Opposition re:
608 MOTION in Limine to Present Testimony From Jeffrey
Epstein for Purposes of Obtaining an Adverse Inference filed
by Ghislaine Maxwell. (Attachments: # 1 Exhibit A, # 2
Exhibit B, # 3 Exhibit C, # 4 Exhibit D)

Ex.1-2

DECLARATION of Sigrid McCawley in Support re: 608
MOTION in Limine to Present Testimony From Jeffrey
Epstein for Purposes of Obtaining an Adverse Inference filed
by Virginia L. Giuffre. (Attachments: # 1 Exhibit Sealed 1, #
2 Exhibit Sealed 2)

RESPONSE in Opposition to Motion re: 637 MOTION to
Compel Philip Barden To Produce All Work Product and
Pleadings re. Third Parties - Other
Attorney Client Communications filed by Ghislaine
Maxwell.

Pleadings re. Third Parties - Other DECLARATION of Laura A. Menninger in Opposition re:

637 MOTION to Compel Philip Barden To Produce All
Work Product and Attorney Client Communications filed by
Ghislaine Maxwell. (Attachments: # 1 Exhibit A)

03/02/2017 654
Ex. A

Pleadings re. Third Party-Other

MOTION to Compel Non-Party Witness to Produce
Documents, Respond to Deposition Questions, and Response
to Motion for Protective Order filed by Ghislaine Maxwell.

03/02/2017 656

Pleadings re. Third Party-Other

DECLARATION of Laura A. Menninger in Support re: 655
MOTION to Compel Non- Party Witness to Produce
Documents, Respond to Deposition Questions, and Response
to Motion for Protective Order filed by Ghislaine Maxwell.
(Attachments: # 1 Exhibit A, # 2 Exhibit B, # 3 Exhibit C, #
4 Exhibit D, # 5 Exhibit E, # 6 Exhibit F, # 7 Exhibit G, # 8
Exhibit H, # 9 Exhibit I)

03/03/2017 657

Pleadings re. Third Party-Other

MOTION to Quash filed by Jeffrey Epstein.
Epstein Motion to Quash Trial Subpoena

03/02/2017 655
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03/03/2017 659

SECOND MOTION to Compel Ghislaine Maxwell to
Disclose Data from Defendant's Undisclosed Email Account
and for An Adverse Inference Instruction filed by Virginia L.
Giuffre.

Motion to Compel

DECLARATION of Meredith Schultz in Support re: 659
SECOND MOTION to Compel Ghislaine Maxwell to
Disclose Data from Defendant's Undisclosed Email Account
and for An Adverse Inference Instruction filed by Virginia L.
Giuffre. (Attachments: # 1 Exhibit Composite Exhibit 1, # 2
Exhibit Sealed 2, # 3 Exhibit Sealed 3, # 4 Exhibit Sealed 4)

Motion to Compel
03/03/2017 660
Ex. 1-4

03/03/2017 662

03/03/2017 663

Case Management

MOTION to Bifurcate Trial Relating to Punitive Damages
and Exclusion of any Reference to Defendants Financial
Information in the Liability Phase filed by Ghislaine
Maxwell.

Motion in Limine re. Evidence

MOTION in Limine to Exclude Complaint and Settlement
Agreement in Jane Doe 102 v. Jeffrey Epstein filed by
Ghislaine Maxwell.

MOTION in Limine to Exclude Late Disclosed Supplemental
Report of Dr. James Jansen and Video Trial Exhibit of Dr.
Gilbert Kliman filed by Ghislaine Maxwell.

03/03/2017 664

Motion in Limine re. Expert

03/03/2017 665

Motion in Limine re. Evidence

MOTION in Limine to Prohibit Questioning Regarding
Defendants Adult Consensual Sexual Activities filed by
Ghislaine Maxwell.

03/03/2017 666

Motion in Limine re. Evidence

MOTION in Limine to Exclude Evidence Barred as a Result
of Plaintiffs Summary Judgment Concessions filed by
Ghislaine Maxwell.

03/03/2017 667

Motion in Limine re. Evidence

MOTION in Limine to Exclude FBI 302 Statement of
Plaintiff filed by Ghislaine Maxwell.

03/03/2017 668
03/03/2017

Motion in Limine re. Evidence
Ex. A
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DECLARATION of Laura A. Menninger in Support re: 667
MOTION in Limine to Exclude FBI 302 Statement of
Plaintiff filed by Ghislaine Maxwell. (Attachments: # 1
Exhibit A)
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03/03/2017

669

Motion in Limine re. Evidence

Motion in Limine re. Evidence
03/03/2017 670
Ex. A

03/03/2017 671

Motion in Limine re. Evidence

Motion in Limine re. Evidence
03/03/2017 672
Ex. A-B

03/03/2017 673

Motion in Limine re. Evidence

Motion in Limine re. Evidence
03/03/2017 674
Ex. A

03/03/2017 675

03/03/2017 676

Motion in Limine re. Evidence

Motion in Limine re. Evidence
Ex. A-F

03/03/2017 677

Motion in Limine re. Evidence
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MOTION in Limine to Exclude References to Crime Victims
Rights Act Litigation filed by Ghislaine Maxwell.

DECLARATION of Laura A. Menninger in Support re: 669
MOTION in Limine to Exclude References to Crime Victims
Rights Act Litigation filed by Ghislaine Maxwell.
(Attachments: # 1 Exhibit A)

MOTION in Limine to Exclude Jeffrey Epstein Plea and
Non-Prosecution Agreement and Sex Offender Registration
filed by Ghislaine Maxwell.
DECLARATION of Laura A. Menninger in Support re: 671
MOTION in Limine to Exclude Jeffrey Epstein Plea and
Non-Prosecution Agreement and Sex Offender Registration
filed by Ghislaine Maxwell. (Attachments: # 1 Exhibit A, # 2
Exhibit B)
MOTION in Limine Exclude Deposition Testimony of Sarah
Kellen and Nadia Marcinkova or Any Witness Invoking Their
Fifth Amendment Privilege filed by Ghislaine Maxwell.
DECLARATION of Laura A. Menninger in Support re: 673
MOTION in Limine Exclude Deposition Testimony of Sarah
Kellen and Nadia Marcinkova or Any Witness Invoking Their
Fifth Amendment Privilege filed by Ghislaine Maxwell.
(Attachments: # 1 Exhibit A)
MOTION in Limine to Permit Questioning Regarding
Plaintiffs Sexual History and Reputation filed by Ghislaine
Maxwell.
DECLARATION of Laura A. Menninger in Support re: 675
MOTION in Limine to Permit Questioning Regarding
Plaintiffs Sexual History and Reputation filed by Ghislaine
Maxwell. (Attachments: # 1 Exhibit A, # 2 Exhibit B, # 3
Exhibit C, # 4 Exhibit D, # 5 Exhibit E, # 6 Exhibit F)

MOTION in Limine to Exclude Police Reports and Other
Inadmissible Hearsay filed by Ghislaine Maxwell.
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Motion in Limine re. Evidence
03/03/2017 678
Ex. A-C

03/03/2017 679

Motion in Limine re. Evidence

Motion in Limine re. Evidence
03/03/2017 680
Ex. A-C

03/03/2017 681

03/03/2017 682

Motion in Limine re. Evidence

Motion in Limine re. Evidence

03/03/2017 684
Ex. 1-2

03/03/2017 686

DECLARATION of Jeffrey S. Pagliuca in Support re: 679
MOTION in Limine to Exclude Unauthenticated Hearsay
Document from a Suspect Source filed by Ghislaine Maxwell.
(Attachments: # 1 Exhibit A, # 2 Exhibit B, # 3 Exhibit C)

MOTION in Limine to Exclude Victim Notification Letter

Motion in Limine re. Evidence

03/03/2017 685

MOTION in Limine to Exclude Unauthenticated Hearsay
Document from a Suspect Source filed by Ghislaine
Maxwell.

Motion in Limine re. Evidence filed by Ghislaine Maxwell.

Ex. A-C

03/03/2017 683

DECLARATION of Jeffrey S. Pagliuca in Support re: 677
MOTION in Limine to Exclude Police Reports and Other
Inadmissible Hearsay filed by Ghislaine Maxwell.
(Attachments: # 1 Exhibit A, # 2 Exhibit B, # 3 Exhibit C)

DECLARATION of Laura A. Menninger in Support re: 681
MOTION in Limine to Exclude Victim Notification Letter
filed by Ghislaine Maxwell. (Attachments: # 1 Exhibit A, # 2
Exhibit B, # 3 Exhibit C)

MOTION in Limine PLAINTIFFS MOTION IN LIMINE TO
ADMIT THE BLACK BOOK AS EVIDENCE AT TRIAL filed
by Virginia L. Giuffre.
DECLARATION of Sigrid S. McCawley in Support re: 683
MOTION in Limine PLAINTIFFS MOTION IN LIMINE TO
ADMIT THE BLACK BOOK AS EVIDENCE AT TRIAL filed
by Virginia L. Giuffre. (Attachments: # 1 Exhibit 1 (Filed
Under Seal), # 2 Exhibit 2 (Filed Under Seal))

Motion in Limine re. Evidence

MOTION in Limine PLAINTIFFS MOTION IN LIMINE TO
PRECLUDE DEFENDANT FROM CALLING PLAINTIFFS
ATTORNEYS AS WITNESSES AT TRIAL filed by Virginia L.
Giuffre.

Motion in Limine re. Evidence

MOTION in Limine PLAINTIFF MS. GIUFFRES
MEMORANDUM OF LAW IN SUPPORT OF HER
MOTION IN LIMINE TO PRESENT ALL EVIDENCE OF
DEFENDANTS INVOLVEMENT IN EPSTEIN SEXUAL
ABUSE AND SEX TRAFFICKING filed by Virginia L.
Giuffre.
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Motion in Limine re. Evidence
03/03/2017 687
Ex. 1

03/03/2017 689

Motion in Limine re. Evidence

Motion in Limine re. Evidence
03/03/2017 690
Ex. 1

03/03/2017 691

Motion in Limine re. Evidence

Motion in Limine re. Evidence
03/03/2017 692
Ex. 1-6

03/03/2017 693

Motion in Limine re. Evidence

Motion in Limine re. Evidence
03/03/2017 694
Ex. A-I

03/07/2017 697

DECLARATION of Sigrid S. McCawley in Support re: 686
MOTION in Limine PLAINTIFF MS. GIUFFRES
MEMORANDUM OF LAW IN SUPPORT OF HER
MOTION IN LIMINE TO PRESENT ALL EVIDENCE OF
DEFENDANTS INVOLVEMENT IN EPSTEIN SEXUAL
ABUSE AND SEX TRAFFICKING filed by Virginia L.
Giuffre. (Attachments: # 1 Exhibit 1 (Filed Under Seal))
MOTION in Limine to Present Testimony for Purpose of
Obtaining an Adverse Inference Instruction filed by Virginia
L. Giuffre.

DECLARATION of Sigrid McCawley in Support re: 689
MOTION in Limine to Present Testimony for Purpose of
Obtaining an Adverse Inference Instruction filed by Virginia
L. Giuffre. (Attachments: # 1 Exhibit Composite Exhibit 1)

MOTION in Limine Omnibus filed by Virginia L. Giuffre.

DECLARATION of Sigrid McCawley in Support re: 691
MOTION in Limine Omnibus filed by Virginia L. Giuffre.
(Attachments: # 1 Exhibit Sealed 1, # 2 Exhibit Sealed 2, # 3
Exhibit Sealed 3, # 4 Exhibit Sealed 4, # 5 Exhibit Sealed 5,
# 6 Exhibit Sealed 6)
MOTION to Exclude Evidence Pursuant to Fed. R. Evid.
404(b) filed by Ghislaine Maxwell.
DECLARATION of Laura A. Menninger in Support re: 693
MOTION to Exclude Evidence Pursuant to Fed. R. Evid.
404(b) filed by Ghislaine Maxwell. (Attachments: # 1
Exhibit A, # 2 Exhibit B, # 3 Exhibit C, # 4 Exhibit D, # 5
Exhibit E, # 6 Exhibit F, # 7 Exhibit G, # 8 Exhibit H, # 9
Exhibit I)
REPLY MEMORANDUM OF LAW in Support re: 637
MOTION to Compel Philip Barden To Produce All Work
Product and Attorney Client Communications. .Document
filed by Virginia L. Giuffre.

Motion to Compel

DECLARATION of Meredith Schultz in Support re: 637
MOTION to Compel Philip Barden To Produce All Work
Product and Attorney Client Communications filed by
Virginia L. Giuffre. (Attachments: # 1 Exhibit Sealed 1, # 2
Exhibit Composite Sealed 2)

Motion to Compel
03/07/2017 698
Ex. 1-2
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03/07/2017 700

***STRICKEN DOCUMENT. Deleted document
number 700 from the case record. The document was
stricken from this case pursuant to 718 Order on Motion
to Seal Document. REPLY MEMORANDUM OF LAW in
Pleadings re. Third Parties - Other Support re: 640 MOTION for Protective Order for NonParty Witness and Opposition to [DE 655] MOTION to
Compel Non-Party Witness to Produce Documents, and
Respond to Deposition Questions filed by John Stanley
Pottinger. Modified on 3/15/2017.

Pleadings re. Third Parties - Other DECLARATION of J. Stanley Pottinger in Support re: 640

MOTION for Protective Order for Non-Party Witness filed
by John Stanley Pottinger. (Attachments: # 1 Exhibit Sealed
1, # 2 Exhibit Sealed 2)

03/07/2017 701
Ex. 1-2

03/10/2017

705

03/10/2017 706

Motion in Limine re. Evidence

Motion in Limine re. Evidence
Ex. 1-2

03/13/2017 707

03/13/2017 709

03/14/2017 712

Pleadings re. Third Party-Other

Pleadings re. Third Party-Other

Pleadings re. Third Party-Other

Pleadings re. Third Party-Other
03/14/2017 713
Ex. 1-2
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NOTICE of Reply Notice of Intent to Offer Statements
Under, If Necessary, the Residual Hearsay Rule re: 601
Notice (Other) filed by Virginia L. Giuffre.
NOTICE of Sigrid McCawley Declaration in Support of
Reply Notice of Intent to Offer Statements Under, If
Necessary, the Residual Hearsay Rule re: 705 Notice (Other).
Document filed by Virginia L. Giuffre. (Attachments: # 1
Exhibit Sealed 1, # 2 Exhibit Sealed 2)
REPLY MEMORANDUM OF LAW in Support re: 640
MOTION for Protective Order for Non-Party Witness, 655
MOTION to Compel Non-Party Witness to Produce
Documents, Respond to Deposition Questions, and Response
to Motion for Protective Order. [RE-FILED W/ ADD'L
REDACTION/REPLACE DE 700 filed by Virginia L.
Giuffre.
REPLY MEMORANDUM OF LAW in Support re: 640
MOTION for Protective Order for Non-Party Witness, 655
MOTION to Compel Non-Party Witness to Produce
Documents, Respond to Deposition Questions, and Response
to Motion for Protective Order. [RE-FILED W/ADD'L
REDACTION/REPLACE DE 700] filed by John Stanley
Pottinger.
RESPONSE in Opposition to Motion re: 657 MOTION to
Quash. Document filed by Virginia L. Giuffre. PTF Response
to Jeffrey Epstein Motion to Quash Trial Subpoena

DECLARATION of Sigrid McCawley in Opposition re: 657
MOTION to Quash filed by Virginia L. Giuffre.
(Attachments: # 1 Exhibit Sealed 1, # 2 Exhibit Sealed 2)
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03/14/2017 714

Pleadings re. Third Party-Other

Pleadings re. Third Party-Other
03/14/2017 5712
Ex. J-K

03/15/2017 716

Motion in Limine re. Evidence

Motion in Limine re. Evidence
03/15/2017 717
Ex. 1-2

03/15/2017 721

03/17/2017 722

RESPONSE in Opposition to Motion re: 679 MOTION in
Limine to Exclude Unauthenticated Hearsay Document from
a Suspect Source filed by Virginia L. Giuffre.

DECLARATION of Sigrid McCawley in Opposition re: 679
MOTION in Limine to Exclude Unauthenticated Hearsay
Document from a Suspect Source filed by Virginia L. Giuffre.
(Attachments: # 1 Exhibit Sealed 1, # 2 Exhibit Sealed 2)

Case Management

Motion in Limine re. Evidence

RESPONSE in Opposition to Motion re: 673 MOTION in
Limine Exclude Deposition Testimony of Sarah Kellen and
Nadia Marcinkova or Any Witness Invoking Their Fifth
Amendment Privilege filed by Virginia L. Giuffre.

03/17/2017 723
Ex. 1

03/17/2017 726

DECLARATION of Laura A. Menninger in Support re: 655
MOTION to Compel Non- Party Witness to Produce
Documents, Respond to Deposition Questions, and Response
to Motion for Protective Order filed by Ghislaine Maxwell.
(Attachments: # 1 Exhibit J, # 2 Exhibit K)

NOTICE of Notice of Intent to Redact Transcript of
Proceedings re: 702 Transcript, filed by Virginia L. Giuffre.
(Attachments: # 1 Exhibit Transcript (Filed Under Seal))

Motion in Limine re. Evidence

03/17/2017 724

REPLY to Response to Motion re: 655 MOTION to Compel
Non-Party Witness to Produce Documents, Respond to
Deposition Questions, and Response to Motion for
Protective Order filed by Ghislaine Maxwell.

DECLARATION of Sigrid McCawley in Opposition re: 673
MOTION in Limine Exclude Deposition Testimony of Sarah
Kellen and Nadia Marcinkova or Any Witness Invoking Their
Fifth Amendment Privilege filed by Virginia L. Giuffre.
(Attachments: # 1 Exhibit Sealed 1)

Motion in Limine re. Evidence

RESPONSE in Opposition to Motion re: 663 MOTION in
Limine to Exclude Complaint and Settlement Agreement in
Jane Doe 102 v. Jeffrey Epstein filed by Virginia L. Giuffre.

Motion in Limine re. Expert

RESPONSE in Opposition to Motion re: 664 MOTION in
Limine to Exclude Late Disclosed Supplemental Report of
Dr. James Jansen and Video Trial Exhibit of Dr. Gilbert
Kliman filed by Virginia L. Giuffre.
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Motion in Limine re. Expert
03/17/2017 727
Ex. 1-4

03/17/2017 728

Motion in Limine re. Evidence

Motion in Limine re. Evidence
03/17/2017 729
Ex. 1-6

03/17/2017 730

Motion in Limine re. Evidence

Motion in Limine re. Evidence
03/17/2017 731
Ex. 1

03/17/2017 732

Motion in Limine re. Evidence

Motion in Limine re. Evidence
03/17/2017 733
Ex. 1-3

03/17/2017
735
03/17/2017

Motion in Limine re. Evidence

Motion in Limine re. Evidence
03/17/2017 736
Ex. 1-3
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DECLARATION of Sigrid McCawley in Opposition re: 664
MOTION in Limine to Exclude Late Disclosed Supplemental
Report of Dr. James Jansen and Video Trial Exhibit of Dr.
Gilbert Kliman filed by Virginia L. Giuffre. (Attachments: #
1 Exhibit Sealed 1, # 2 Exhibit Sealed 2, # 3 Exhibit Sealed
3, # 4 Exhibit Sealed 4)
RESPONSE in Opposition to Motion re: 669 MOTION in
Limine to Exclude References to Crime Victims Rights Act
Litigation filed by Virginia L. Giuffre.
DECLARATION of Bradley Edwards in Opposition re: 669
MOTION in Limine to Exclude References to Crime Victims
Rights Act Litigation filed by Virginia L. Giuffre.
(Attachments: # 1 Exhibit, # 2 Exhibit, # 3 Exhibit, # 4
Exhibit, # 5 Exhibit, # 6 Exhibit)
RESPONSE in Opposition to Motion re: 667 MOTION in
Limine to Exclude FBI 302 Statement of Plaintiff filed by
Virginia L. Giuffre.

DECLARATION of Bradley Edwards in Opposition re: 667
MOTION in Limine to Exclude FBI 302 Statement of
Plaintiff filed by Virginia L. Giuffre. (Attachments: # 1
Exhibit)

RESPONSE in Opposition to Motion re: 681 MOTION in
Limine to Exclude Victim Notification Letter filed by
Virginia L. Giuffre.

DECLARATION of Sigrid McCawley in Opposition re: 681
MOTION in Limine to Exclude Victim Notification Letter
filed by Virginia L. Giuffre. (Attachments: # 1 Exhibit Sealed
1, # 2 Exhibit Sealed 2, # 3 Exhibit Sealed 3)

RESPONSE in Opposition to Motion re: 693 MOTION to
Exclude Evidence Pursuant to Fed. R. Evid. 404(b) filed by
Virginia L. Giuffre.

DECLARATION of Sigrid McCawley in Opposition re: 693
MOTION to Exclude Evidence Pursuant to Fed. R. Evid.
404(b) filed by Virginia L. Giuffre. (Attachments: # 1
Exhibit Sealed 1, # 2 Exhibit Sealed 2, # 3 Exhibit Sealed 3)
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03/17/2017

03/17/2017

738

739

Motion in Limine re. Evidence

Motion in Limine re. Evidence
Ex. 1-4

03/17/2017

740

Motion in Limine re. Evidence

Motion in Limine re. Evidence
03/17/2017 741
Ex. 1-2

03/17/2017 742

Motion in Limine re. Evidence

Motion in Limine re. Evidence
03/17/2017 743
Ex. A-F

03/17/2017 744

Motion in Limine re. Evidence

Motion in Limine re. Evidence
03/17/2017 745
Ex. A, C-E
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RESPONSE in Opposition to Motion re: 675 MOTION in
Limine to Permit Questioning Regarding Plaintiffs Sexual
History and Reputation filed by Virginia L. Giuffre.
DECLARATION of Meredith Schultz in Opposition re: 675
MOTION in Limine to Permit Questioning Regarding
Plaintiffs Sexual History and Reputation filed by Virginia L.
Giuffre. (Attachments: # 1 Exhibit Sealed 1, # 2 Exhibit
Sealed 2, # 3 Exhibit Sealed 3, # 4 Exhibit Sealed 4)
RESPONSE in Opposition to Motion re: 671 MOTION in
Limine to Exclude Jeffrey Epstein Plea and Non-Prosecution
Agreement and Sex Offender Registration filed by Virginia L.
Giuffre.
DECLARATION of Sigrid McCawley in Opposition re: 671
MOTION in Limine to Exclude Jeffrey Epstein Plea and
Non-Prosecution Agreement and Sex Offender Registration
filed by Virginia L. Giuffre. (Attachments: # 1 Exhibit Sealed
1, # 2 Exhibit Sealed 2)
RESPONSE in Opposition to Motion re: 683 MOTION in
Limine PLAINTIFFS MOTION IN LIMINE TO ADMIT THE
BLACK BOOK AS EVIDENCE AT TRIAL. . Document filed
by Ghislaine Maxwell.
DECLARATION of Jeffrey S. Pagliuca in Opposition re:
683 MOTION in Limine PLAINTIFFS MOTION IN LIMINE
TO ADMIT THE BLACK BOOK AS EVIDENCE AT TRIAL
filed by Ghislaine Maxwell. (Attachments: # 1 Exhibit A, # 2
Exhibit B, # 3 Exhibit C, # 4 Exhibit D, # 5 Exhibit E, # 6
Exhibit F)
RESPONSE in Opposition to Motion re: 686 MOTION in
Limine PLAINTIFF MS. GIUFFRES MEMORANDUM OF
LAW IN SUPPORT OF HER MOTION IN LIMINE TO
PRESENT ALL EVIDENCE OF DEFENDANTS
INVOLVEMENT IN EPSTEIN SEXUAL ABUSE AND SEX
TRAFFICKING filed by Ghislaine Maxwell.
DECLARATION of Laura A. Menninger in Opposition re:
686 MOTION in Limine PLAINTIFF MS. GIUFFRES
MEMORANDUM OF LAW IN SUPPORT OF HER
MOTION IN LIMINE TO PRESENT ALL EVIDENCE OF
DEFENDANTS INVOLVEMENT IN EPSTEIN SEXUAL
ABUSE AND SEX TRAFFICKING.. Document filed by
Ghislaine Maxwell. (Attachments: # 1 Exhibit A, # 2 Exhibit
B, # 3 Exhibit C, # 4 Exhibit D, # 5 Exhibit E)
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03/17/2017 746

03/17/2017 747

Motion in Limine re. Evidence

Motion in Limine re. Evidence

Motion in Limine re. Evidence
03/17/2017 748
Ex. A-D

03/17/2017 749

Motion in Limine re. Evidence

Motion in Limine re. Evidence
03/17/2017 750
Ex. 1-9

Motion in Limine re. Evidence
03/17/2017 751
Ex. C-F, H, M-Q

03/17/2017 754

03/21/2017 761

RESPONSE in Opposition to Motion re: 689 MOTION in
Limine to Present Testimony for Purpose of Obtaining an
Adverse Inference Instruction filed by Ghislaine Maxwell.

RESPONSE in Opposition to Motion re: 677 MOTION in
Limine to Exclude Police Reports and Other Inadmissible
Hearsay filed by Virginia L. Giuffre.
DECLARATION of Laura A. Menninger in Opposition re:
689 MOTION in Limine to Present Testimony for Purpose of
Obtaining an Adverse Inference Instruction filed by
Ghislaine Maxwell. (Attachments: # 1 Exhibit A, # 2 Exhibit
B, # 3 Exhibit C, # 4 Exhibit D, # 5 Exhibit E)

RESPONSE in Opposition to Motion re: 691 MOTION in
Limine Omnibus filed by Ghislaine Maxwell.
DECLARATION of Meredith Schultz in Opposition re: 677
MOTION in Limine to Exclude Police Reports and Other
Inadmissible Hearsay filed by Virginia L. Giuffre.
(Attachments: # 1 Exhibit Sealed 1, # 2 Exhibit Sealed 2, # 3
Exhibit Sealed 3, # 4 Exhibit Composite Sealed 4, # 5
Exhibit Sealed 5, # 6 Exhibit Sealed 6, # 7 Exhibit Sealed 7,
# 8 Exhibit Composite Sealed 8, # 9 Exhibit Sealed 9)
DECLARATION of Laura A. Menninger in Opposition re:
691 MOTION in Limine Omnibus filed by Ghislaine
Maxwell. (Attachments: # 1 Exhibit A, # 2 Exhibit B, # 3
Exhibit C, # 4 Exhibit D, # 5 Exhibit E, # 6 Exhibit F, # 7
Exhibit G, # 8 Exhibit H, # 9 Exhibit I, # 10 Exhibit J, # 11
Exhibit K, # 12 Exhibit L, # 13 Exhibit M, # 14 Exhibit N, #
15 Exhibit O, # 16 Exhibit P, # 17 Exhibit Q, # 18 Exhibit R,
# 19 Exhibit S)

Motion to Compel

REPLY MEMORANDUM OF LAW in Opposition re: 637
MOTION to Compel Philip Barden To Produce All Work
Product and Attorney Client Communications. Defendant's
Surreply filed by Ghislaine Maxwell.

Pleadings re. Third Party-Other

REPLY to Response to Motion re: 657 MOTION to Quash
filed by Jeffrey Epstein. Jeffrey Epstein Reply ISO Motion to
Quash Trial Subpoena
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Motion in Limine re. Evidence

RESPONSE in Opposition to Motion re: 666 MOTION in
Limine to Exclude Evidence Barred as a Result of Plaintiffs
Summary Judgment Concessions filed by Virginia L. Giuffre.

03/22/2017 766

Case Management

RESPONSE in Opposition to Motion re: 662 MOTION to
Bifurcate Trial Relating to Punitive Damages and Exclusion
of any Reference to Defendants Financial Information in the
Liability Phase filed by Virginia L. Giuffre.

03/22/2017 768

Motion in Limine re. Evidence

RESPONSE in Opposition to Motion re: 665 MOTION in
Limine to Prohibit Questioning Regarding Defendants Adult
Consensual Sexual Activities filed by Virginia L. Giuffre.

03/21/2017 764

Motion in Limine re. Evidence
03/22/2017 769
Ex. 1-2

03/23/2017 770

03/23/2017 771

03/23/2017 772

Motion in Limine re. Evidence

REPLY to Response to Motion re: 689 MOTION in Limine
to Present Testimony for Purpose of Obtaining an Adverse
Inference Instruction. [Re Kellen/Marcinkova]. Document
filed by Virginia L. Giuffre. (Attachments: # 1 Exhibit Comp
1 (Sealed), # 2 Exhibit 2 (Sealed))

Motion in Limine re. Evidence

DECLARATION of Sigrid S. McCawley in Support re: 689
MOTION in Limine to Present Testimony for Purpose of
Obtaining an Adverse Inference Instruction filed by Virginia
L. Giuffre. (Attachments: # 1 Exhibit Composite 1 (Sealed),
# 2 Exhibit 2 (Sealed))

Motion in Limine re. Evidence

Motion in Limine re. Evidence
03/23/2017 773
Ex. A, F, H-J

03/24/2017 774

DECLARATION of Sigrid McCawley in Opposition re: 665
MOTION in Limine to Prohibit Questioning Regarding
Defendants Adult Consensual Sexual Activities. Document
filed by Virginia L. Giuffre. (Attachments: # 1 Exhibit Sealed
1, # 2 Exhibit Sealed 2)

Motion in Limine re. Evidence
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RESPONSE in Opposition to Motion re: 685 MOTION in
Limine PLAINTIFFS MOTION IN LIMINE TO PRECLUDE
DEFENDANT FROM CALLING PLAINTIFFS ATTORNEYS
AS WITNESSES AT TRIAL filed by Ghislaine Maxwell.
DECLARATION of Jeffrey S. Pagliuca in Opposition re:
685 MOTION in Limine PLAINTIFFS MOTION IN LIMINE
TO PRECLUDE DEFENDANT FROM CALLING
PLAINTIFFS ATTORNEYS AS WITNESSES AT TRIAL filed
by Ghislaine Maxwell. (Attachments: # 1 Exhibit A, # 2
Exhibit B, # 3 Exhibit C, # 4 Exhibit D, # 5 Exhibit E, # 6
Exhibit F, # 7 Exhibit G, # 8 Exhibit H, # 9 Exhibit I, # 10
Exhibit J)
REPLY MEMORANDUM OF LAW in Support re: 683
MOTION in Limine PLAINTIFFS MOTION IN LIMINE TO
ADMIT THE BLACK BOOK AS EVIDENCE AT TRIAL filed
by Virginia L. Giuffre.
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Motion in Limine re. Evidence
03/24/2017 775
Ex. 1

03/24/2017 781

Motion in Limine re. Evidence

Motion in Limine re. Evidence
03/24/2017 782
Ex. 1-4

03/24/2017 783

Motion in Limine re. Evidence

03/24/2017 784

Motion in Limine re. Evidence

03/24/2017 786

Motion in Limine re. Expert

03/24/2017 788

DECLARATION of Sigrid McCawley in Support re: 683
MOTION in Limine PLAINTIFFS MOTION IN LIMINE TO
ADMIT THE BLACK BOOK AS EVIDENCE AT TRIAL filed
by Virginia L. Giuffre. (Attachments: # 1 Exhibit Composite
Sealed 1)
ENDORSED LETTER addressed to Judge Robert W. Sweet
from Jeffrey S. Pagliuca dated 3/22/17 re: Ms. Maxwell
respectfully requests that she be permitted to submit her
reply by March 31, 2017. ENDORSEMENT: Extension to
3/30 is granted. So ordered. (Replies due by 3/30/2017.)
REPLY MEMORANDUM OF LAW in Support re: 686
MOTION in Limine PLAINTIFF MS. GIUFFRES
MEMORANDUM OF LAW IN SUPPORT OF HER
MOTION IN LIMINE TO PRESENT ALL EVIDENCE OF
DEFENDANTS INVOLVEMENT IN EPSTEIN SEXUAL
ABUSE AND SEX TRAFFICKING filed by Virginia L.
Giuffre.
DECLARATION of Sigrid McCawley in Support re: 686
MOTION in Limine PLAINTIFF MS. GIUFFRES
MEMORANDUM OF LAW IN SUPPORT OF HER
MOTION IN LIMINE TO PRESENT ALL EVIDENCE OF
DEFENDANTS INVOLVEMENT IN EPSTEIN SEXUAL
ABUSE AND SEX TRAFFICKING.. Document filed by
Virginia L. Giuffre. (Attachments: # 1 Exhibit Sealed 1, # 2
Exhibit Composite Sealed 2, # 3 Exhibit Sealed 3, # 4
Exhibit Sealed 4) (03/24/2017)
REPLY to Response to Motion re: 667 MOTION in Limine
to Exclude FBI 302 Statement of Plaintiff filed by Ghislaine
Maxwell.
REPLY to Response to Motion re: 669 MOTION in Limine
to Exclude References to Crime Victims Rights Act Litigation
filed by Ghislaine Maxwell. (Attachments: # 1 Appendix A,
# 2 Appendix B)
REPLY to Response to Motion re: 664 MOTION in Limine
to Exclude Late Disclosed Supplemental Report of Dr. James
Jansen and Video Trial Exhibit of Dr. Gilbert Kliman filed by
Ghislaine Maxwell.

REPLY to Response to Motion re: 671 MOTION in Limine
to Exclude Jeffrey Epstein Plea and Non-Prosecution
Motion in Limine re. Evidence Agreement and Sex Offender Registration filed by Ghislaine
Maxwell.

Motion in Limine re. Evidence
03/24/2017 789
Ex. C
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DECLARATION of Laura A. Menninger in Support re: 671
MOTION in Limine to Exclude Jeffrey Epstein Plea and
Non-Prosecution Agreement and Sex Offender Registration
filed by Ghislaine Maxwell. (Attachments: # 1 Exhibit C, # 2
Exhibit D)
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REPLY to Response to Motion re: 675 MOTION in Limine

03/24/2017 790

Motion in Limine re. Evidence to Permit Questioning Regarding Plaintiffs Sexual History
and Reputation filed by Ghislaine Maxwell.

03/24/2017 791

Motion in Limine re. Evidence

NOTICE of Notice of Intent to Redact 03/09/17 Transcript of
Proceedings [DE 756] re: 756 Notice of Filing Transcript,
filed by Virginia L. Giuffre. (Attachments: # 1 Exhibit 1
(Filed Under Seal)

Case Management
03/27/2017 796
Ex. 1

03/27/2017 798

Motion in Limine re. Evidence

REPLY MEMORANDUM OF LAW in Support re: 691
MOTION in Limine Omnibus filed by Virginia L. Giuffre.

Ex. 1-3

DECLARATION of Sigrid McCawley in Support re: 691
MOTION in Limine Omnibus filed by Virginia L. Giuffre.
(Attachments: # 1 Exhibit Composite Sealed 1, # 2 Exhibit
Sealed 2, # 3 Exhibit Sealed 3)

Objections to Deposition
Designations or Counter
Designations

NOTICE of Filing Plaintiff's Responses to Defendant's
Objections to Plaintiff's Deposition Designations filed by
Virginia L. Giuffre.

Motion in Limine re. Evidence
03/27/2017 799

03/28/2017 802

REPLY to Response to Motion re: 681 MOTION in Limine
to Exclude Victim Notification Letter filed by Ghislaine
Maxwell.

NOTICE of Filing Typographical Errors Relating to

03/28/2017 803

03/28/2017 806

03/28/2017 807

Deposition Designations of Counter
Plaintiff's Deposition Designations for Use at Trial filed by
Designations
Virginia L. Giuffre.

Objection to Production of (Blank) Submitted for in Camera
Review filed by Ghislaine Maxwell. (Defendant Objection to
Production of Common Interest Agreement Submitted for In
Camera Review)

Motion to Compel

Motion in Limine re. Evidence
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REPLY to Response to Motion re: 666 MOTION in Limine
to Exclude Evidence Barred as a Result of Plaintiffs
Summary Judgment Concessions filed by Ghislaine
Maxwell.
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03/29/2017 812

Motion in Limine re. Evidence

Unsealed by Second Circuit
03/29/2017 813
Ex. 1

03/30/2017 815

Motion in Limine re. Evidence

Motion in Limine re. Evidence
03/30/2017 816
Ex. D-G

REPLY to Response to Motion re: 665 MOTION in Limine
to Prohibit Questioning Regarding Defendants Adult
Consensual Sexual Activities filed by Ghislaine Maxwell.

NOTICE of Plaintiff's Proposed Redactions to This Court's
Order Denying Summary Judgment filed by Virginia L.
Giuffre. (Attachments: # 1 Exhibit Sealed 1)

REPLY to Response to Motion re: 677 MOTION in Limine
to Exclude Police Reports and Other Inadmissible Hearsay
filed by Ghislaine Maxwell.
DECLARATION of Jeffrey S. Pagliuca in Support re: 677
MOTION in Limine to Exclude Police Reports and Other
Inadmissible Hearsay filed by Ghislaine Maxwell.
(Attachments: # 1 Exhibit D, # 2 Exhibit E, # 3 Exhibit F, # 4
Exhibit G)

03/30/2017 817

Motion in Limine re. Evidence

REPLY to Response to Motion re: 673 MOTION in Limine
Exclude Deposition Testimony of Sarah Kellen and Nadia
Marcinkova or Any Witness Invoking Their Fifth Amendment
Privilege filed by Ghislaine Maxwell.

03/30/2017 818

Motion in Limine re. Evidence

REPLY to Response to Motion re: 663 MOTION in Limine
to Exclude Complaint and Settlement Agreement in Jane Doe
102 v. Jeffrey Epstein filed by Ghislaine Maxwell.

Motion in Limine re. Evidence
03/30/2017 819
Ex. A-B

03/30/2017 820

Motion in Limine re. Evidence

Motion in Limine re. Evidence
03/30/2017 821
Ex. K-L
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DECLARATION of Laura A. Menninger in Support re: 663
MOTION in Limine to Exclude Complaint and Settlement
Agreement in Jane Doe 102 v. Jeffrey Epstein filed by
Ghislaine Maxwell. (Attachments: # 1 Exhibit A, # 2 Exhibit
B)
REPLY to Response to Motion re: 693 MOTION to Exclude
Evidence Pursuant to Fed. R. Evid. 404(b) filed by Ghislaine
Maxwell.

DECLARATION of Laura A. Menninger in Support re: 693
MOTION to Exclude Evidence Pursuant to Fed. R. Evid.
404(b) filed by Ghislaine Maxwell. (Attachments: # 1
Exhibit J, # 2 Exhibit K, # 3 Exhibit L)
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03/30/2017 822

Case Management

REPLY to Response to Motion re: 662 MOTION to
Bifurcate Trial Relating to Punitive Damages and Exclusion
of any Reference to Defendants Financial Information in the
Liability Phase filed by Ghislaine Maxwell.

03/30/2017 823

Case Management

NOTICE of Intent to Request Redaction of Sealed Opinion
filed by Virginia L. Giuffre. (Attachments: # 1 Exhibit Sealed
1)

04/03/2017 826

Objections to Deposition
Designations or Counter
Designations

04/03/2017 827

Objection to Plaintiff's Deposition Designations
(AMENDED) filed by Ghislaine Maxwell.

Motion in Limine re. Evidence

Motion in Limine re. Evidence
04/03/2017 828
Ex. 1-3

04/04/2017 830

04/07/2017 838
04/07/2017

Motion to Compel

REPLY MEMORANDUM OF LAW in Support re: 685
MOTION in Limine PLAINTIFFS MOTION IN LIMINE TO
PRECLUDE DEFENDANT FROM CALLING PLAINTIFFS
ATTORNEYS AS WITNESSES AT TRIAL filed by Virginia L.
Giuffre.
DECLARATION of Sigrid McCawley in Support re: 685
MOTION in Limine PLAINTIFFS MOTION IN LIMINE TO
PRECLUDE DEFENDANT FROM CALLING PLAINTIFFS
ATTORNEYS AS WITNESSES AT TRIAL filed by Virginia L.
Giuffre. (Attachments: # 1 Exhibit Sealed Exhibit 1, # 2
Exhibit Sealed Exhibit 2, # 3 Exhibit Sealed Exhibit 3)
OPPOSITION BRIEF re: 806 Objection (non-motion) and
Second Motion to Compel Defendant to Produce Documents
filed by Virginia L. Giuffre. (Plaintiff Response to
Defendant’s Objection to Production of Common Interest
Agreement Submitted for In Camera Review and Second
Motion to Compel DEF to Produce her Joint Defense
Agreements with Jeffrey Epstein)
NOTICE of Plaintiff's Briefing on an Adverse Inference
Instruction Regarding Defendant's Failure to Comply with
This Court's Order to Produce Her Electronic Documents and
Communications filed by Virginia L. Giuffre.

Motion to Compel

NOTICE of Declaration in Support of Plaintiff's Briefing on
an Adverse Inference Instruction Regarding Defendant's
Failure to Comply with This Courts Orders to Produce Her
Electronic Documents and Communications re: 838 Notice
(Other), filed by Virginia L. Giuffre. (Attachments: # 1
Exhibit Sealed 1, # 2 Exhibit Sealed 2, # 3 Exhibit Sealed 3,
# 4 Exhibit Sealed 4, # 5 Exhibit Sealed 5, # 6 Exhibit Sealed
Composite 6)

Motion to Compel
04/06/2017 839
Ex. 1-6
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04/10/2017 840

04/11/2017

841

NOTICE of Intent to Request Redactions to the March 16,
2017 Transcript filed by Virginia L. Giuffre. (Attachments: #
1 Exhibit Sealed 1)

Case Management

REPLY re: 806 Objection (non-motion) to Production of
(Blank) Submitted for in Camera Review filed by Ghislaine
Maxwell.
(Defendant’s Reply ISO Objection to Production of Common
Interest Agreement Submitted for In Camera Review)

Motion to Compel

DECLARATION of Jeffrey S. Pagliuca in Support re: 806
Objection (non-motion) filed by Ghislaine Maxwell.
(Attachments: # 1 Exhibit A)

Motion to Compel
04/11/2017 842
Ex. A

04/11/2017 843

NOTICE of Plaintiff's Proposed Redactions to This Court's
April 4, 2017 Order Denying Defendant's Motion to Compel
and Motion for Sanctions filed by Virginia L. Giuffre.
(Attachments: # 1 Exhibit Sealed 1)

Motion to Compel

MOTION for Reconsideration re; 837 Order on Motion for
Miscellaneous Relief, Defendant's Motion Requesting Ruling
on Her Outstanding Motions filed by Ghislaine Maxwell.
(Attachments: # 1 Appendix A, # 2 Appendix B)

Motion to Compel
04/11/2017 844
Ex. A-B

04/11/2017 845

MOTION to Appoint Special Master to Preside Over Third
Deposition of Defendant filed by Ghislaine Maxwell.

Case Management

DECLARATION of Laura A. Menninger in Support re: 845
MOTION to Appoint Special Master to Preside Over Third
Deposition of Defendant filed by Ghislaine Maxwell.
(Attachments: # 1 Exhibit A)

Case Management
04/11/2017 846
Ex. A

04/18/2017 856

04/18/2017 859

Case Management

RESPONSE in Opposition to Motion re: 845 MOTION to
Appoint Special Master to Preside Over Third Deposition of
Defendant filed by Virginia L. Giuffre.

Case Management

JOINT PRETRIAL STATEMENT filed by Virginia L.
Giuffre.
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04/18/2017 860

4/20/2017

864

04/26/2017 871

04/27/2017 872

04/28/2017

873

04/26/2017 874

04/28/2017 875

04/28/2017 876

Case Management

NOTICE of Plaintiff's Proposed Redactions to This Court's
April 4, 2017 Order Denying Bradley Edwards Motion to
Quash filed by Virginia L. Giuffre. (Attachments: # 1 Exhibit
Sealed 1)

Motion to Compel

FILING ERROR - DEFICIENT DOCKET ENTRY MOTION to Compel Non-Party Witness to Produce
Documents and Respond to Deposition Questions and to
Complete Search of ESI filed by Ghislaine Maxwell.
(Attachments: # 1 Declaration of Laura Menninger, # 2
Exhibits A-F)

Motion to Compel

RESPONSE in Opposition to Motion re: 864 MOTION to
Compel Non-Party Witness to Produce Documents and
Respond to Deposition Questions and to Complete Search of
ESI filed by John Stanley Pottinger.

Unsealed by Second Circuit

OPINION: Because of the existence of triable issues of
material fact rather than opinion and because the prelitigation privilege is inapplicable, the motion for summary
judgment is denied. For the reasons set forth above, the
motion for summary judgment is denied. The parties are
directed to jointly file a proposed redacted version of this
Opinion consistent with the Protective Order or notify the
Court that none are necessary within one week of the date of
receipt of this Opinion. Motions terminated: denying 540
MOTION for Summary Judgment, filed by Ghislaine
Maxwell.
NOTICE of Errata filed by Jeffrey Epstein.

Pleadings re. Third Parties - Other

NOTICE of Errata filed by Jeffrey Epstein.

Pleadings re. Third Parties – Other REDACTION Declaration by Jeffrey Epstein

NOTICE of Pursuant to Rule 415 Of Similar Acts Evidence
filed by Virginia L. Giuffre.

Case Management

.
REPLY to Response to Motion re: 864 MOTION to Compel
Non-Party Witness to Produce Documents and Respond to
Pleadings re. Third Parties - Other Deposition Questions and to Complete Search of ESI filed by
Ghislaine Maxwell.
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04/28/2017 877

04/28/2017 878

04/28/2017 879

DECLARATION of Laura A. Menninger in Support re: 864
MOTION to Compel Non- Party Witness to Produce
Pleadings re. Third Parties - Other Documents and Respond to Deposition Questions and to
Complete Search of ESI filed by Ghislaine Maxwell.
(Attachments: # 1 Exhibit F)

Motion in Limine re. Admissibility
MOTION to Exclude Undisclosed Witnesses and Exhibits
of Evidence
Pursuant to Fed. R. Civ. P. 37(c) filed by Ghislaine Maxwell.

Motion in Limine re. Admissibility DECLARATION of Laura A. Menninger in Support re: 878
MOTION to Exclude Undisclosed Witnesses and Exhibits
of Evidence

Pursuant to Fed. R. Civ. P. 37(c) filed by Ghislaine Maxwell.
(Attachments: # 1 Exhibit A, # 2 Exhibit B, # 3 Exhibit C, #
4 Exhibit D, # 5 Exhibit E, # 6 Exhibit F, # 7 Exhibit G)

Ex. A-G

05/01/2017 882

05/01/2017 883

FILING ERROR - WRONG EVENT TYPE SELECTED

Motion in Limine re. Admissibility
FROM MENU – MOTION in Limine to Exclude Philip
of Evidence
Barden filed by Virginia L. Giuffre.

Motion in Limine re. Admissibility FILING ERROR - DEFICIENT DOCKET ENTRY DECLARATION of Sigrid McCawley in Support re: 882
of Evidence

MOTION in Limine to Exclude Philip Barden filed by
Virginia L. Giuffre. (Attachments: # 1 Exhibit Sealed 1, # 2
Exhibit Sealed Composite 2, # 3 Exhibit Sealed 3)

Ex. 1-3

MOTION to Exclude Philip Barden from Testifying at Trial,

05/02/2017 885

Motion in Limine re. Admissibility to Exclude Defenses Based Upon Certain Documents and for
Adverse Inference Jury Instruction filed by Virginia L.
of Evidence
Giuffre..
DECLARATION of Sigrid McCawley in Support re: 885

05/02/2017 886

05/02/2017 886

05/02/2017 888

Motion in Limine re. Admissibility MOTION to Exclude Philip Barden from Testifying at Trial,
of Evidence
to Exclude Defenses Based Upon Certain Documents and for
Adverse Inference Jury Instruction filed by Virginia L.
Giuffre. (Attachments: # 1 Exhibit Sealed 1, # 2 Exhibit
Ex. 1-3
Composite Sealed 2, # 3 Exhibit Sealed 3)
DECLARATION of Sigrid McCawley in Support re: 885
Motion in Limine re. Admissibility MOTION to Exclude Philip Barden from Testifying at Trial,
of Evidence
to Exclude Defenses Based Upon Certain Documents and for
Adverse Inference Jury Instruction filed by Virginia L.
Giuffre. (Attachments: # 1 Exhibit Sealed 1, # 2 Exhibit
Ex. 1-3
Composite Sealed 2, # 3 Exhibit Sealed 3)

Pleadings re. Third Party-Other

45

REDACTION Declaration of Jack Goldberger by Jeffrey
Epstein
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RESPONSE re: 875 Notice (Other) in Opposition to

05/03/2017 893

Motion in Limine re. Admissibility
Plaintiffs Notice Pursuant to Rule 415 of Similar Acts
of Evidence
Evidence filed by Ghislaine Maxwell

Case Management

NOTICE of Intent to Request Redactions to March 30 & 31,
2017 Hearing Transcripts filed by Virginia L. Giuffre.
(Attachments: # 1 Exhibit Sealed 1)

05/03/2017 894
Ex. 1

05/03/2017 895

Motion in Limine re. Admissibility DECLARATION of Laura A. Menninger in Support re: 893
of Evidence
Response filed by Ghislaine Maxwell. (Attachments: # 1
Exhibit A, # 2 Exhibit B, # 3 Exhibit C, # 4 Exhibit D, # 5
Exhibit E, # 6 Exhibit F, # 7 Exhibit G)

Ex. A-G

05/04/2017 896

MOTION to Compel Non-Party Witness to Produce
Documents and Respond to Deposition Questions and to
Pleadings re. Third Parties – Other
Complete Search of ESI (Refiled). Document filed by
Ghislaine Maxwell. (05/04/2017)
DECLARATION of Laura A. Menninger in Support re: 896

Pleadings re. Third Parties – Other MOTION to Compel Non- Party Witness to Produce
05/04/2017 897

Documents and Respond to Deposition Questions and to
Complete Search of ESI (Refiled) filed by Ghislaine
Maxwell. (Attachments: # 1 Exhibit A-F) (05/04/2017)

Ex. A-F

05/05/2017 900

05/05/2017

901

MOTION for Order to Show Cause and to Enforce Court's
March 22, 2017 Order filed by Virginia L. Giuffre.

Motion to Compel

DECLARATION of Meredith Schultz in Support re: 900
MOTION for Order to Show Cause and to Enforce Court's
March 22, 2017 Order filed by Virginia L. Giuffre.
(Attachments: # 1 Exhibit Sealed 1)

Motion to Compel
Improper Purpose Ex. 1

RESPONSE in Opposition to Motion re: 878 MOTION to

05/05/2017

906

05/05/2017 907

Motion in Limine re. Admissibility Exclude Undisclosed Witnesses and Exhibits Pursuant to
Fed. R. Civ. P. 37(c) filed by Virginia L. Giuffre.
of Evidence
DECLARATION of Sigrid McCawley in Opposition re: 878
MOTION to Exclude Undisclosed Witnesses and Exhibits
Motion in Limine re. Admissibility Pursuant to Fed. R. Civ. P. 37(c) filed by Virginia L. Giuffre.
of Evidence
(Attachments: # 1 Exhibit Sealed 1, # 2 Exhibit Sealed 2, # 3
Exhibit Sealed 3, # 4 Exhibit Sealed 4, # 5 Exhibit Sealed 5,
# 6 Exhibit Sealed 6, # 7 Exhibit Sealed 7, # 8 Exhibit Sealed
Ex. 1-11
8, # 9 Exhibit Sealed 9, # 10 Exhibit Sealed 10, # 11 Exhibit
Sealed 11)
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05/05/2017

908

Pleadings re. Third Parties – Other

MOTION for Order Directing the FBI to Produce
Photographs to the Court filed by Virginia L. Giuffre.

Pleadings re. Third Parties – Other DECLARATION of Bradley Edwards in Support re: 908

MOTION for Order Directing the FBI to Produce
Photographs to the Court filed by Virginia L. Giuffre.
(Attachments: # 1 Exhibit Sealed A, # 2 Exhibit Sealed B)

05/05/2017 909
Ex. A-B

06/21/2017 922

10/19/2017 928

11/28/2017 933

Pleadings re. Third Parties –
Intervenors

LETTER addressed to Judge Robert W. Sweet from Andrew
G. Celli. Jr. dated June 21, 2017 re: Confidentiality
Designations filed by Alan M. Dershowitz. (Attachments: #
1 Exhibit 1, # 2 Exhibit 2, # 3 Exhibit 3, # 4 Exhibit 4, # 5
Exhibit 5, # 6 Exhibit 6)

Pleadings re. Third Parties Intervenors

RESPONSE in Opposition to Motion re: 924 LETTER
MOTION to Seal Document Submitted by Proposed
Intervenors Jeffrey Epstein and Lesley Groff addressed to
Judge Robert W. Sweet from Michael C. Miller dated
October 3, 2017 filed by Virginia L. Giuffre.
SEALED DOCUMENT placed in vault.

Pleadings re. Third Parties Intervenors
Ex. 1

05/08/2018 947

Pleadings re. Third Parties Intervenors
Ex. A

12/04/2018 957

NOTICE of Notice of Intent to Request Redaction of
November 8 2017 Hearing Transcript filed by Virginia L.
Giuffre. (Attachments: # 1 Exhibit 1 Redacted)
LETTER addressed to Judge Robert W. Sweet from Andrew
G. Celli, Jr. dated May 8, 2018 re: Pending application of
Julie Brown and the Miami Herald Media Company to
intervene and unseal filed by Alan M. Dershowitz.
(Attachments: # 1 Exhibit A - June 2017 Letter (Redacted)
SEALED DOCUMENT placed in vault.
MOTION for Order to Show Cause re Protective Order filed
by Ghislaine Maxwell.

Motion to Compel

Motion to Compel

DECLARATION of Ty Gee in Support re: 957 MOTION for
Order to Show Cause re Protective Order filed by Ghislaine
Maxwell. (Attachments: # 1 Exhibit E)

12/18/2018 963
Ex. 1
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October 2, 2019
Via ECF
Hon. Loretta A. Preska
United States District Judge
Daniel Patrick Moynihan United States Courthouse
500 Pearl St.
New York, NY 10007-1312
Re:

Giuffre v. Maxwell, No. 15 Civ. 07433

Dear Judge Preska:
We represent Intervenor Alan M. Dershowitz. We write pursuant to Your Honor’s
September 5, 2019 Order (ECF No. 982) to oppose Defendant Ghislaine Maxwell’s proposal to
maintain various parts of the record under seal. That proposal contravenes the Second Circuit’s
clear mandate in Brown v. Maxwell, 929 F.3d 41 (2019), and should be rejected out of hand.
This submission addresses the categories of filings set forth in Maxwell’s brief (ECF No. 991).
Categories 1 and 7: Motions to Compel and Related Discovery Motions. Maxwell
overstates the law in contending that discovery motions categorically “are not judicial documents
and therefore are not afforded a presumption of access,” ECF No. 991 at 5. As courts in this
Circuit had repeatedly held even before Brown, “[w]here, as here, the disputed documents are
filed in support of or in opposition to a discovery motion other than a motion as to the
discoverability or confidentiality of the disputed documents themselves, they are properly
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deemed ‘judicial documents,’ requiring the court to balance the public access presumption
against the competing considerations identified by the party seeking to seal them.” Royal Park
Investments SA/NV v. Deutsch Bank Nat’l Trust Co., No. 14 Civ. 04394, 2016 WL 7188795, at
*2 (S.D.N.Y. Dec. 7, 2016) (collecting authorities). In Brown, the Second Circuit specifically
recognized that “erroneous decision-making with respect to such evidentiary and discovery
matters can cause substantial harm” and that such motions “are therefore of value to those
monitoring the federal court,” rendering them “subject to at least some presumption of public
access.” 929 F.3d at 50. This Court should heed the Second Circuit’s teaching that “a court
must still articulate specific and substantial reasons for sealing such material,” id., and decline to
seal these documents without a particularized showing that satisfies the First Amendment.
To the extent Maxwell contends that documents concerning third parties who “were
compelled to participate in the discovery process” are presumptively entitled to sealing, see ECF
No. 991 at 19, she is wrong. Compelling testimony is a quintessential exercise of coercive
judicial power that the public is entitled to monitor. See United States v. Bryan, 339 U.S. 323,
331-32 (1950) (elaborating the importance of balancing “the great power of testimonial
compulsion” against exemptions “grounded in a substantial individual interest which has been
found, through centuries of experience, to outweigh the public interest in the search for truth”).
Judicial decisions compelling disclosure—which “carry the threat of coercive sanctions and seek
to enforce the court’s own orders,” Newsday LLC v. Cnty. of Nassau, 730 F.3d 156, 164 (2d Cir.
2013)—are no less subject to public monitoring than other exercises of government power.
Categories 2, 3, 4 and 5: Motions in Limine, Deposition Designations, and
Objections to Deposition Designations. As with discovery motions, the Second Circuit made
clear in Brown that “a court’s authority to . . . control the evidence introduced at trial surely
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constitutes an exercise of judicial power” and therefore held that motions relating to the
presentation of trial evidence are subject to the presumption of access, albeit in a somewhat
weaker form than would apply to trial evidence itself or to dispositive motion filings. Id. The
Second Circuit specifically concluded that “insofar as the District Court held that privacy
interests outweigh the presumption of public access in each of the thousands of pages at issue,
that decision—which appears to have been made without particularized review—amounts to an
abuse of discretion.” Id. at 50-51. The Circuit’s conclusion that “specific and substantial
reasons” are required to seal such documents, id. at 50, is irreconcilable with Maxwell’s claim
that the presumption of access to them is “negligible,” ECF No. 991 at 7, 12.
Likewise, Maxwell’s assertions that the presumption of access is overcome by the fact
that the documents were covered by a protective order or because they relate to third parties are
shopworn red herrings that the Second Circuit has repeatedly rejected and are exactly the type of
non-particularized boilerplate that cannot justify sealing of judicial documents. “[T]he mere
existence of a confidentiality order says nothing” about whether particular judicial documents
should be sealed, Lugosch v. Pyramid Co. of Onondaga, 435 F.3d 110, 126 (2d Cir. 2016),
because judicial documents are immune from the general presumption against disclosure that
applies to documents subject to a protective order; they “deserve a presumption in favor of
access” irrespective of any protective order. S.E.C. v. TheStreet.com, 273 F.3d 222, 231 (2d Cir.
2001). Thus, “the facts necessary to show good cause for a protective order [for non-judicial
discovery documents] will not necessarily meet the threshold imposed by the First Amendment
with respect to judicial documents.” Newsday, 730 F.3d at 166 (finding it was error to rely
“solely on the prior finding of good cause to determine that the First Amendment right did not
apply or was outweighed by countervailing factors”).
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Nor can Maxwell defend sealing on the basis that the district court never ruled on certain
pretrial disputes. The Second Circuit rejected this precise premise in Brown, holding that “the
proper inquiry is whether the documents are relevant to the performance of the judicial function,
not whether they were relied upon.” 929 F.3d at 50 (“Indeed, decision-makers often find that a
great deal of relevant material does not ultimately sway their decision.”). The Court cannot, as
Maxwell suggests, retroactively rule on the in limine motions by determining that the matters
they concern would not ultimately have been admissible at trial and then seal the filings on that
ground. See Lugosch, 435 F.3d at 123 (“If the rationale behind access is to allow the public an
opportunity to assess the correctness of the judge’s decision, documents that the judge should
have considered or relied upon, but did not, are just as deserving of disclosure as those that
actually entered into the judge’s decision.” (internal quotation marks and ellipsis omitted)).
Particularized review and unsealing are required.
Category 6: Filings Related to Intervention Motions. Dershowitz specifically waives
and disclaims any privacy interest in any of these documents—most of which were sealed as a
result of confidentiality designations applied by Plaintiff Virginia Giuffre—and urges the Court
to unseal them. In general, intervention motions—whose purpose is to determine parties’ rights
to participate in an action—are clearly judicial documents to which the presumption of access
attaches. “There is a strong presumption of access to such materials, as they ‘directly affect’
courts’ adjudication of issues.” Wells Fargo Bank, N.A. v. Wales LLC, 994 F. Supp. 2d 409, 413
(S.D.N.Y. 2014) (holding that exhibits submitted in connection with motion to intervene are
“clearly” judicial documents). That presumption applies here with full force.
Category 8: Case Management Documents. It is unclear why documents relating to
routine case management issues were ever sealed at all, or what facts could possibly justify their
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continued sealing at this juncture. Although the precise nature of these documents is unknown,
the law by no means dictates that case management documents are categorically entitled to no
presumption of access. This Second Circuit has recognized that a district court’s case
management decisions may “affect a party’s substantial rights.” Long Island Lighting Co. v.
Barbash, 779 F.2d 793, 795 (2d Cir. 1985). Accordingly, courts in this Circuit have repeatedly
recognized that filings submitted in connection with a motion to alter the pace or schedule of
litigation are subject to public access. See, e.g., Lenart v. Coach Inc., 131 F. Supp. 3d 61, 72
(S.D.N.Y. 2015) (applying presumption of public access to “papers filed in connection with [a]
motion to stay”); accord Skyline Steel, LLC v. PilePro, LLC, No. 13 Civ. 8171, 2015 WL
556545, at *4 (S.D.N.Y. Feb. 9, 2015). Case management documents should not remain sealed
absent a particularized showing justifying continued confidentiality as to individual documents.
Category 9: Motions for Adverse Inferences or Sanctions and Motions to Strike or
Exclude Evidence. Documents in this category indisputably merit a presumption of public
access. As the Second Circuit observed in holding that the presumption of access applies to civil
contempt proceedings, judicial documents relating to a court’s power to impose “coercive
sanctions” are crucial to the governmental accountability that the First Amendment exists to
bolster. Newsday, 730 F.3d at 164. There is no basis for the presumption urged by Maxwell that
this category contains only non-judicial and negligibly judicial documents.
We thank the Court for its attention to this matter.
Respectfully submitted,
/s/
Andrew G. Celli, Jr.
David A. Lebowitz
C.

All Counsel of Record (via ECF)
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_________________________/
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Plaintiff, Virginia Giuffre hereby responds to Ghislaine Maxwell’s Brief In Support of
Maintaining Categories of Documents Under Seal, Dkt. 991, and states as follows.
INTRODUCTION
Of the nine categories of documents that the parties agreed upon for purposes of the Court’s
unsealing analysis, Maxwell concedes that eight consist of “judicial documents,” 1 Dkt. 991 at 2,
which carry with them a presumption of public access. By her own admission, therefore, in light
of direction from the Second Circuit in Brown v. Maxwell, 929 F.3d 41 (2d Cir. 2019), the Court
will need to review each of the documents within these categories “and produce specific, on-therecord findings that sealing is necessary to preserve higher values” before ordering that the Court
is able to keep them under seal.

See Dkt. 991 at 22 (noting that “the remaining

categories . . . should be addressed in Step 2 using the standards set forth in Brown”). In the pages
that follow, 2 Ms. Giuffre explains her position on how the Court should address unsealing of the
documents within each category.

1

In an effort to agree upon the categories without burdening the Court, Giuffre accepted 7 of
Maxwell’s proposed categories, only requesting that she be entitled to designate two different
categories, and requested that one category be split into two. Specifically, Giuffre (i) proposed
two additional categories for “Trial Motions and Trial Submissions” and (ii) “Motions re
Depositions”; and objected to Maxwell’s insistence that documents concerning trial deposition
designations, counter-designations, and the objections to those designations be divided into two
separate categories. Dkt. 986 at 1. For the purposes of this response, Giuffre adopts the numbers
used in Maxwell’s brief.
2

Giuffre takes no position on Maxwell’s request for leave to “submit all the briefing in one
document” (which Giuffre was not consulted on), as opposed to filing nine separate briefs. Dkt.
991 at 2. Because Maxwell elected to do the former, however, Giuffre files her response in a
similar fashion.
1
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The only category that Maxwell claims “contains exclusively non-judicial documents” is
Category 4 (Trial Deposition Designations and Counter-Designation). 3 But this category describes
materials that are clearly judicial documents because it includes all proposed trial testimony. “In
determining whether a document is a judicial document, a court must evaluate the degree of
judicial reliance on the document in question and the relevance of the document’s specific contents
to the nature of the proceeding and whether access to the document would materially assist the
public in understanding the issues before the court and in evaluating the fairness and integrity of
the court’s proceedings.” Hardy v. Kaszycki & Sons, No. 83 Civ. 6346, 2017 WL 6805707, at *2
(S.D.N.Y. Nov. 11, 2017) (Preska, J.) (internal quotation marks and alterations omitted). The
materials in all of the categories proposed, including Category 4, easily meet this standard. The
parties’ proposed trial testimony reflects the evidence that each side intended to introduce at trial,
and were submitted together with (and are necessary to make sense of) other judicial documents
falling within Category 5 (Objections to Trial Deposition Designations and CounterDesignations), which Maxwell concedes are judicial documents. Judge Sweet would not have
been able to rule on the parties’ arguments for or against admitting or excluding evidence without
the accompanying proposed trial testimony, as marked on the deposition transcripts themselves.
Maxwell’s description of these materials as merely “start and end times for the video-recorded
deposition testimony of various witnesses” is misleading. Pursuant to their agreement to do so,
the parties submitted to the Court full deposition transcripts with each side’s proposed trial
testimony designations marked in different colors. The thousands of pages of testimony present
in these boxes of materials, which were submitted to the Court in order for it to rule on whether or

3

Giuffre believes that Maxwell’s brief contains a typographical error when it identifies
“Category 5” (and not Category 4) as the one containing non-judicial documents. In any event,
the documents in each category are judicial documents.
2
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not they could be presented to the jury (and members of the public who would attend trial), are
core judicial documents that should be published as soon as possible.
The remainder of Maxwell’s brief asserts that all of the documents at issue are only
“negligibly judicial documents.” For the reasons set forth below, this is incorrect. Each of the
documents currently under seal is relevant to the merits of the parties’ dispute and was submitted
to the Court as part the exercise of its judicial function. Under the First Amendment and the
common law, these materials must be made available for the public to review, notwithstanding the
fact that Maxwell believes that their publication may cause her further embarrassment. See
Thevenine v. City of Troy, No. 16 Civ. 1115, 2019 WL 3759275, at *3 (N.D.N.Y. Aug. 9, 2019)
(relying on Brown v. Maxwell, and also noting that “[t]he fact that the result of that process may
exonerate or embarrass a particular individual is a natural outcome of the case itself and is not a
proper basis to seal filings and arguments in connection with this Court’s judicial function. Indeed,
such an argument could be made in connection with any case accusing a defendant of
misconduct.”).
ARGUMENT
I.

CATEGORY 1: MOTIONS TO COMPEL AND RELATED MOTIONS FOR
PROTECTIVE ORDERS AND COURT ORDERS
Each of the documents falling within Category 1, which concerns motions to compel and

related motions for protective orders, is a judicial document. “Documents created by or at the
behest of counsel and presented to a court in order to sway a judicial decision are judicial
documents that trigger the presumption of public access.”

Schiller v. City of New York,

No. 04 Civ. 7921, 2006 WL 2788256, at *5 (S.D.N.Y. Sept. 27, 2006). Discovery motions—
including motions to compel or for protective orders—are therefore judicial documents, as are any
accompanying declarations, affidavits, and exhibits attached thereto. See Alexander Interactive,
3
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Inc. v. Adorama, Inc., No. 12 Civ. 6608, 2014 WL 4346174, at *2 (S.D.N.Y. Sept. 2, 2014)
(holding that “the documents to be submitted are in support of a motion to compel discovery and
presumably will be necessary to or helpful in resolving that motion. They are, therefore, judicial
documents.”)
Maxwell concedes that, at a minimum, the vast majority of documents falling within
Category 1 are judicial documents. Dkt. 991 at 5 (identifying “132 docket entries” within category
and only 5 claimed to be non-judicial). Maxwell cites to the Second Circuit’s ruling in Brown v.
Maxwell for the proposition that the five docket entries consist entirely of non-judicial documents
because they were “[m]aterials submitted to the court solely so that the court may decide whether
they must be disclosed in the discovery process or shielded by a protective order.” Id. (identifying
Dkts. 141, 370, 806, 830, and 841). Maxwell’s interpretation of Brown is incorrect.
In Brown, the Second Circuit noted that “motions to compel testimony, to quash trial
subpoenae, and to exclude certain deposition testimony. . . call upon the court to exercise its Article
III powers.” Brown v. Maxwell, 929 F.3d 41, 50 (2d Cir. 2019). Because “erroneous judicial
decision-making with respect to such evidentiary and discovery matters can cause substantial
harm,” the documents are “of value ‘to those monitoring the federal courts’” and “subject to at
least some presumption of public access.” Id. The presumption, therefore, is that all the materials
falling within Category 1 are judicial documents subject to a presumption of access. 4
In a footnote, the Brown court noted an “exception to this general rule: The presumption
of public access does not apply to material that is submitted to the court solely so that the court
may decide whether that same material must be disclosed in the discovery process or shielded by

4

Moreover, a simple review of the filings listed by Maxwell establish that they clearly were
judicial documents relevant to the trial in this matter. See, e.g., Dkts. 806, 830, 841 (relating to
issues that could impact witnesses at trial).
4
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a Protective Order.” Id. at 50 n.33 (emphasis added). Maxwell cannot avail herself of that
exception here because the five docket entries Maxwell identifies include redacted submissions
and accompanying exhibits that withhold information above and beyond the specific documents
or information that were the subject to a motion for a protective order. For example, Maxwell
identifies Dkt. 370, which involves a motion for a protective order regarding her own personal
financial information that could be presented at trial for the purpose of plaintiff’s punitive damage
claim. Dkt. 991 at 5; see also Sealed Order dated Nov. 2, 2016. The Court cannot conclude,
without reviewing the document itself that the information withheld from those documents is the
“same material” for which the specific protective order would have applied. Rather, the Court will
need to review the redactions to the motion itself to ensure that its redactions are limited to
Maxwell’s financial information, as opposed to anything else she designated as Confidential under
the Protective Order. See Schiller, 2006 WL 2788256, at *4 (distinguishing between a document
“submitted in connection with a motion to determine whether it should be sealed and protective
order issued” and “briefs of counsel or supporting affidavits presented in support of the motion”).
In addition, the Court will need to ascertain whether or not the withheld exhibit should remain
under seal because every part of it contains sensitive information, or if instead it should be
published with limited redactions.
Because each document in Category 1 is a judicial document, the Court will have to
ascertain whether or not Maxwell is able to overcome the presumption of public access. In addition
to being premature, Maxwell’s self-serving assertion that these materials “concerned issues wholly
collateral to the lawsuit’s merits” is also unfounded, and will be easily refuted during the Court’s
document-by-document review.

5

Case 1:15-cv-07433-LAP Document 993 Filed 10/02/19 Page 9 of 23

For the foregoing reasons, the Court should hold that the documents in Category 1 are
judicial documents, to which a presumption of access applies.
II.

CATEGORY 2: MOTIONS IN LIMINE RE ADMISSIBILITY OF EVIDENCE
AND RELATED ORDERS
Maxwell concedes that the documents falling within in Category 2, concerning motions in

limine on the admissibility of evidence proposed for trial, are judicial documents. Dkt. 991 at 7.
This makes sense, given that a court’s determinations as to the evidence the parties may use at trial
is a quintessential judicial function. Nonetheless, Maxwell raises several arguments that this
category of documents should be considered “negligible” judicial documents—whatever that may
mean. In any event, each argument is meritless.
First, Maxwell argues that much of the evidence is inadmissible because Giuffre planned
to introduce documents and testimony concerning Jeffrey Epstein’s sex trafficking scheme which,
according to her, “allegedly occur[ed] between approximately 2000-2008.” Maxwell’s feigned
disbelief that Epstein’s involvement could have played a role had the case gone to trial is
unpersuasive. Paragraph 8 of the complaint states in unambiguous terms: “Virginia Giuffre
became a victim of sex trafficking and repeated sexual abuse after being recruited by Ghislaine
Maxwell and Jeffrey Epstein when Giuffre was under the age of eighteen. Between 1999 and
2002, with the assistance and participation of Maxwell, Epstein sexually abused Giuffre at
numerous locations . . . .” Dkt. 1 ¶¶ 7-8. The very fact that, even at this late date, Maxwell still
describes Epstein’s actions as “allegedly occurring” (as opposed to just “occurring”) during those
years proves why this evidence was relevant to Giuffre’s case, was probative, and was certainly
admissible. Maxwell’s narrative throughout the litigation had been that Giuffre was lying about
her victimization by Epstein and Maxwell; this evidence would have defeated that defense.

6
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In any event, Maxwell’s suggestion that the Court should conclude in secret, based on
briefs and accompanying materials that remain under seal, that Judge Sweet would have held these
materials inadmissible runs afoul of how the Second Circuit handled this same argument with
respect to the summary judgment materials on appeal. On March 11, 2019, the Second Circuit
issued an order to show cause why the summary judgment materials should not be unsealed.
Brown, 929 F.3d at 46. In response, Maxwell made the same argument she makes now, stating:
“We object to the disclosure of any materials that were inadmissible under the rules of evidence
and were the subject of multiple pending and later-filed motions to exclude their use. Virtually all
of the exhibits attached to the Plaintiff’s Summary Judgment Response were subject to significant
in limine motions and were inadmissible for any legitimate evidentiary purpose.” Case No. 182868, Doc. 149 at ¶5 (2d Cir. Mar. 19, 2019). The Second Circuit rejected this line of argument
entirely, ordering the summary judgment record unsealed with only “minimal redactions.” Brown,
929 F.3d at 48.
Second, Maxwell argues that this evidence should be kept under seal because “[t]he media
have failed to heed any of the advice handed down by the Second Circuit in this case but instead
quote whole cloth from false allegations made in court papers.” Dkt. 991 at 8-9. In other words,
Maxwell believes that the Court should not publish these materials because, if it did, the media
would report on it. This logic is the exact opposite of the consideration required by the First
Amendment, the common law, and the principles underlying a free society. Not only is the media
capable of reporting on these materials fairly, but the public is capable of fairly judging for itself
the credibility of any unsealed materials. Maxwell’s arguments to the contrary are mere conjecture
and the Court should not keep this evidence locked away based on such baseless claims.

7
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Third, Maxwell hypothesizes that “[Ms. Giuffre] and her lawyers are actively seeking to
indict Ms. Maxwell and use information provided pursuant to a protective order to do so.”
Dkt. 991 at 9. This argument is illogical. Neither Giuffre nor her attorneys have the ability to
indict anyone; only prosecutors working for a state or federal government can do that. But even
if the publication of these materials did lead to criminal prosecution, that risk would not be a
“danger of impairment of law enforcement.” Id. To the contrary, it would be in the furtherance
of law enforcement efforts if the Court were to make information available for each law
enforcement agency to assess if any prosecution is warranted. Maxwell provides no support for
her assertion that the criminal justice system would be hindered by the disclosure of these
documents, as opposed to being aided by them.
Finally, Maxwell argues that “[i]t is in the interest of judicial efficiency to maintain the
status of these documents because of the difficulty associated with a page-by-page line-by-line
review of material.” Id. at 10. But Maxwell’s estimate of the difficulty relies on the false premise
that the Court would begin by presuming the information should remain under seal unless it could
demonstrate otherwise. This is the exact opposite of the presumption the law requires: public
access is presumed. It is also the polar opposite of the approach the Second Circuit followed. The
Second Circuit unsealed the summary judgment record in its entirety, applying redactions only for
a handful of discrete categories of information. Brown, 929 F.3d at 48 & n.22. 5
For the foregoing reasons, the Court should hold that the documents falling within
Category 2 are judicial documents with a strong presumption of public access.

5

Maxwell goes so far as to suggest that the Court should keep under seal documents that “may
or may not have been released by another Court.” Dkt. 991 at 7 n.5. The idea that this Court can
or should keep under seal documents that are already public is nonsensical.
8
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III.

CATEGORY 3: MOTIONS IN LIMINE RE EXPERT TESTIMONY OF
EVIDENCE AND RELATED ORDERS
The third category of documents cover motions in limine “related to the admissibility of

all or part of a purported expert’s opinion.” Dkt. 991 at 10. Maxwell concedes that the documents
falling within this category are judicial documents but asserts that because she “generally objected”
to portions of Giuffre’s experts’ reports, the Court should keep these materials sealed. Id. Each
of Maxwell’s arguments is meritless.
First, as noted above, Maxwell’s assertion that any portion of Giuffre’s experts’ testimony
was inadmissible is incorrect as a matter of law and, in an event, irrelevant to the analysis of
whether or not the Court may prevent the public from reviewing the parties’ arguments for and
against the introduction of evidence that would have been used at trial. This is why the Second
Circuit rejected each and every one of Maxwell’s inadmissibility arguments when it unsealed the
summary judgment record.
Second, Maxwell argues that these documents should not be published because “discovery
rarely takes place in public” and “the system created by Rule 26 contemplates that the exchange
of information will occur with minimal judicial involvement.” Id. at 11 (internal quotation marks
and alteration omitted). Maxwell confuses, however, the stage in the litigation that the parties filed
these motions. The parties did not file these motions in the course of fact or expert discovery.
Rather these motions were filed on the eve of trial, in order for Judge Sweet to decide what
testimony could be introduced before the jury as evidence. Maxwell cannot shoehorn motions in
limine that the parties filed on the eve of trial into a category of documents that would consist of
materials exchanged in discovery pursuant to Rule 26. 6 If Maxwell’s reasoning were correct, then

6

As noted throughout, none of the documents subject to unsealing were merely exchanged by
the parties during the course of discovery. Rather, they were filed either in support of or
opposition to contested motions that the Court was called upon to resolve. See Dkt. 983 at 9
9
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the Second Circuit erred when it unsealed similar materials included in the summary judgment
record. It did not, and the Court should adopt the same approach here with respect to motion in
limine materials.
Third, Maxwell states that “the various experts are presumably free to offer their opinions
directly to the media should the Plaintiff wish to authorize the dissemination of these defamatory,
unscientific, and unsupportable statements.” Id. at 12. Presumably, the implication is that if they
did so, Maxwell would sue Giuffre for defamation. Because truth is an absolute defense to any
defamation claim, Giuffre would gladly accept Maxwell’s invitation to have the materials
published if she were able to do so. But Giuffre does not believe, given Maxwell’s confidentiality
designations under the Protective Order and the existence of this unsealing process, that she has
the ability to “authorize the dissemination” of the materials in Category 3 absent a court order.
The Court should note Maxwell’s consent for this information to be published, however, and
consider publishing this set of documents immediately, with redactions similar to what the Second
Circuit applied. Any concern that this would result in the publication of “defamatory, unscientific,
and unsupportable statements,” could be addressed by the Court’s issuance of a cautionary note
regarding the reliability of any conclusions contained therein. See Brown, 929 F.3d at 52 (allowing
publication of similar materials with the following note: “We conclude with a note of caution to
the public regarding the reliability of court filings such as those unsealed today. Materials
submitted by parties to a court should be understood for what they are. They do not reflect the
court’s own findings.”).

(“They’re not discovery documents. It’s not like you took the deposition and you just filed it.
As we know, we don’t do that in this district.”).
10
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The Court should hold that the materials within Category 3 are judicial documents that
should be published with minimal redactions.
IV.

CATEGORY 4: TRIAL DEPOSITION DESIGNATIONS AND COUNTERDESIGNATIONS
Category 4 encompasses thousands of pages of deposition transcripts that the parties

submitted directly to Judge Sweet in advance of trial with pages marked with each side’s respective
“designations” of the portions to be presented to the jury at the trial as testimony. The same set of
materials delivered to the Court included the parties’ objections to these trial testimony
designations, which Maxwell treats as Category 5 (discussed below). Trial deposition designations
are core judicial documents, as they reflect the evidence and testimony that each side intends to
introduce at trial. See Dkt. 983 at 9 (noting that “the Second Circuit was of the view that the
Court’s ruling on the evidence that’s coming in to trial is a core judicial function”); see also id. at
10 (“They’re not discovery documents. It’s not like you took the deposition and you just filed
it.”). In fact, Judge Sweet had to review the proposed trial testimony designations for each witness
to determine how he would rule on objections to the testimony that would be presented to the jury.
As noted above, the trial deposition designations and counter-designations were submitted
together with (and are necessary to make sense of) other judicial documents falling within
Category 5 (Objections to Trial Deposition Designations and Counter-Designations), which
Maxwell concedes to be judicial documents. Judge Sweet would not have been able to rule on the
parties’ arguments for or against admitting or excluding evidence without the accompanying
designations, as marked on the trial deposition transcripts themselves. Maxwell’s description of
these materials as merely “start and end times for the video-recorded deposition testimony of
various witnesses” is misleading. Pursuant to their agreement to do so, the parties submitted to
the Court full deposition transcripts with each side’s designations marked in different colors. The
11
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testimony present in these boxes of materials, which were submitted to the Court in order for it to
rule on whether or not they could be presented to the jury at a public trial (and viewed by the
members of the public who would have attended trial), are core judicial documents that should be
published as soon as possible.

See Lown v. Salvation Army, Inc., No. 4 Civ. 01562,

2012 WL 4888534, at *1 (S.D.N.Y. Oct. 12, 2012) (referring to “deposition designations
discussing Gutheil’s separation and certain of the documents” and noting that “[t]he parties agree
that all of the materials at issue here are ‘judicial documents’”).
For the foregoing reasons, the Court should hold that the documents in Category 4 are
judicial documents, for which a strong presumption of access applies.
V.

CATEGORY 5: OBJECTIONS TO TRIAL DEPOSITION DESIGNATIONS AND
COUNTER-DESIGNATIONS
The documents in Category 5 concern the parties’ objections to proposed trial testimony

deposition designations and counter-designations. Because they exist in the same set of materials
described in Category 4, they should be treated as judicial documents as well. Indeed, the section
of Maxwell’s brief that addresses this category merely recites the chronology of how the parties’
objections were filed, without any explanation as to why these materials should be assessed
separately from the other documents submitted to Judge Sweet as part of the same set of deposition
materials.
Maxwell concedes that “[o]n or about March 31, 2017, Plaintiff submitted highlighted
copies of transcripts to the Court and served Defense counsel with an electronic link to download
a copy of what was emailed to the Court.” Dkt. 991 at 16. Giuffre did not, however, provide the
Court with these material ex parte. Indeed, Maxwell’s inaccurate representation to this Court that
she was unaware of the materials submitted to the Court is directly refuted by the communications
described below and attached hereto. The parties collaborated to compile and submit these
12
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documents in order to assist the Court in its resolution of the parties’ evidentiary disputes. For
example, on March 1, 2017, Maxwell’s counsel, Laura Meninger, wrote Giuffre’s counsel: “I
propose that both sides aim to submit any changes [to the designations], as well as one set of depo
transcripts marked with both sides designations and objections, by March 24th.” 7 On March 31,
2017, Giuffre’s counsel provided Maxwell’s counsel with credentials to access the same materials
that were provided to the Court. 8 The parties expended considerable effort designating, counterdesignating, and marking deposition transcripts so that Judge Sweet would be in a position to rule
on what evidence the parties could introduce at trial. This illustrates the critical role that these
documents were to play in the judicial process and contradicts Maxwell’s assertion that they are
either non-judicial documents or negligible judicial documents.
Maxwell also asserts that “[i]t is unclear what, if anything, happened to the linked
documents,” suggesting that the Court either never received or did not review the materials
provided. Id. This is patently untrue. As Giuffre explained in her September 20, 2019, letter,
“Judge Sweet actively reviewed the materials submitted.” Dkt. 988. This was shown through the
correspondence between Judge Sweet’s chambers and Plaintiff’s counsel, which was appended as
an exhibit to Giuffre’s letter. Id. at Ex. A. In response, Maxwell did not dispute that the Court
received the materials, and instead argued that there is no proof that he “ever reviewed any of the
depositions, counter-designations, or objections.” Dkt. 989 at 2. But the Court had the printed
versions of these materials in front of him at the April 5, 2017, hearing on the parties’ objections,
and Judge Sweet stated on the record that he would in fact be reviewing them. Dkt. 903 at 31
(Court noting that it had “two and a half feet of depositions to review with objections”). That

7

A copy of the March 1, 2017 email is attached as Exhibit A hereto.

8

A copy of a March 31, 2017 email between counsel is attached as Exhibit B hereto.
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Judge Sweet’s chambers wrote Giuffre’s counsel on April 27, 2019, to ensure that there was
nothing missing for the Court to rule on means that the Court had been reviewing the materials
through that date, and was about to issue a decision. See Dkt. 998-1 at 1 (“I just want to make sure
that there is nothing MISSING from the Binder that the Judge needs to rule on.”).
For the foregoing reasons, the Court should hold that the documents in Category 5 are
judicial documents, for which a strong presumption of access applies.
VI.

CATEGORY 6: FILINGS RELATED TO THIRD-PARTY INTERVENORS AND
RELATED ORDERS
Category 6 concerns filings related to third-party intervenors such as Alan Dershowitz.

Maxwell’s brief concedes both that these are judicial documents, and that the Second Circuit
unsealed each and every summary judgment document that would have fallen into this category.
See Dkt. 991 at 17-18 (“Because they also were attached to summary judgment pleadings, some
of those sealed attachments have already been unsealed by the Second Circuit in Brown.”).
Moreover, of the three intervenors Maxwell specifically names—Alan Dershowitz, Michael
Cernovich, and Julie Brown—one (Cernovich) has requested to withdraw from this case, and
another is advocating for unsealing as much of the record as possible, as fast as possible. See Dkt.
981 (Cernovich requesting not to participate in unsealing process); Dkt. 983 at 14 (“I don’t have
much to add, except to say that Mr. Dershowitz’s position is that there should be maximum
disclosure with maximum speed”).
Maxwell argues that many of the “documents attached to Plaintiff’s opposition to
intervention are not judicial documents” because they were documents from a “separate lawsuit
between Plaintiff’s counsel and Mr. Dershowitz in Florida state court.” Dkt. 991 at 18. But as the
Court is aware, each of the actions involving Dershowitz arise out of the same subject matter as
this one: Epstein’s sex-trafficking conspiracy. The documents were relevant to the Court’s
14
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determination as to whether or not he could intervene. In any event, the Court’s decisions on those
motions are exercises of its judicial power, and the public has a right to access the underlying
record upon which it ruled.
For the foregoing reasons, the Court should hold that the documents in Category 6 are
judicial documents, for which a presumption of access applies.
VII.

CATEGORY 7: FILINGS RELATED TO THIRD-PARTY (OTHER THAN
INTERVENORS) – AND RELATED ORDERS
Category 7 consists of filings related to third-parties other than those who intervened.

Maxwell argues that many of these documents are duplicative of those in Category 1, which covers
documents relating to motion to compel. Dkt. 991 at 19. But to the extent these materials are also
motions to compel, to comply with subpoenas, or for protective orders, those are all judicial
documents to which a presumption of access applies, as discussed above with regard to Category 1.
See Schiller, 2006 WL 2788256, at *5 (“Documents created by or at the behest of counsel and
presented to a court in order to sway a judicial decision are judicial documents that trigger the
presumption of public access.”). Indeed, Defendant has included in this category documents
relating to a third-party witness who Plaintiff was seeking to call as a trial witness. Dkts. 640-641,
707-709. Those submissions included evidence relating to why her testimony would be highly
relevant to a jury. Maxwell’s remaining arguments on this category are meritless.
Maxwell concedes that these materials are judicial documents, but points out that “the
privacy rights of non-parties are involved [and], per the Second Circuit’s direction, any such nonparty should be given notice and opportunity to be heard on any countervailing arguments
regarding their disclosure.” Dkt. 991 at 19. This observation is pointless, however, as the Court
has already considered this and indicated that non-parties would be notified and given the

15
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opportunity to be heard. See Dkt. 983 at 15 (discussing how “to notify people and the effort which
the non-parties might have to go through”).
Maxwell next argues that “many of the attachments to these third party pleadings are of
the type normally exchanged between the parties but not filed in Court, such as Rule 26 disclosures
with witness names and addresses, or discovery responses.” Id. But the very fact that these
documents are subject to unsealing means that they are not documents that were merely
“exchanged between the parties.” Rather, they were affirmatively submitted in support of a request
for judicial action, and Maxwell has not articulated specific countervailing arguments that the
information contained in the submissions should remain under seal.
For the foregoing reasons, the Court should hold that the documents in Category 7 are
judicial documents, for which a presumption of access applies.
VIII. CATEGORY 8: CASE MANAGEMENT DOCUMENTS
Category 8 encompasses materials concerning “case management,” which the parties used
as a catch-all for filings that did not fall neatly into any of the other categories. Because they
pertain “to the Court’s management of the case,” they are judicial documents for which a
presumption of access applies. Dkt. 991 at 20. Maxwell’s arguments that these materials are only
“negligible” judicial documents are unfounded.
First, Maxwell’s attempt to minimize the importance of these materials by labeling them
as “ministerial pleadings” is misleading. Id. The very example Maxwell identifies proves that she
is mistaken. On May 27, 2016, Giuffre filed a motion to conduct more than ten depositions.
Dkt. 172. In order to establish that additional depositions were necessary, Giuffre was required to
include substantive discussion of what the parties needed to prove at trial, what the testimony was
to date, and what she expected the testimony of the additional deponents would show. Given that
Maxwell is aware of what these documents contain, it is astounding that she would argue that they
16
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are “irrelevant to the Court’s case management analysis.” Dkt. 991 at 20. Rather, they were vital
the Court’s decision to ultimately grant leave for Giuffre to take additional depositions.
Second, Maxwell argues that the documents should remain under seal because, according
to her, “many of the documents attached to the case management pleadings are ‘redundant,
immaterial, impertinent, [and/] or scandalous,’ were ‘not relevant to the performance of the judicial
function,’ and therefore should be afforded no presumption of access and either stricken or kept
under seal.” Id. at 21. The Court should reject this argument, which the Second Circuit already
rejected, in its entirety.
In her response to the Second Circuit’s order to show cause as to why the summary
judgment materials should not be sealed, Maxwell raised this same baseless argument: “We object
to the disclosure of any materials submitted to the district court, and any related factual allegation,
without any valid Rule 56 purpose. This includes materials Ms. Giuffre’s counsel submitted with
the sole intention that they eventually would be revealed to the public to advance her non-Rule 56related ulterior purposes, including the purpose of gaining publicity and notoriety and creating an
environment in which she could continue to profit from her allegations.” Case No. 18-2868, Doc.
149 at ¶4. The Second Circuit correctly ignored this unfounded objection concerning similar
documents when it ordered the entirety of the summary judgment record unsealed. The Court
should do the same here.
For the foregoing reasons, the Court should hold that the documents in Category 8 are
judicial documents, for which a presumption of access applies.
IX.

CATEGORY 9: ADVERSE INFERENCES/SANCTIONS MOTIONS/MOTION
TO STRIKE OR EXCLUDE EVIDENCE
Category 9 consists of materials concerning adverse inferences, sanctions motions, and

motions to strike or exclude evidence. This category includes filings directly relating to what
17
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evidence the Judge was going to allow to go before the jury based on the imposition of an adverse
inference and therefore is highly relevant to the Court’s judicial function. See Dkts. 279 & 338;
Sealed Orders dated Nov. 2, 2016 and March 23, 2017. Maxwell ignores this category, and instead
addressed them as part of Categories 1 and 2, which concern discovery-related motions and
motions related to the admissibility of evidence. Dkt. 991 at 21. Because Maxwell concedes that
both Categories 1 and 2 contain judicial documents, these materials will move on to “Step 2” no
matter the specific category to which they are assigned. Giuffre notes, however, that a court’s
determinations as to the evidence the parties may use at trial is a quintessential judicial function,
and to that extent these materials are distinct from Category 1 documents, which concern only
motions to compel discovery.
For the foregoing reasons, the Court should hold that the documents in Category 9 are
judicial documents, for which a presumption of access applies. 9
CONCLUSION
For the reasons set forth above, Plaintiff Virginia Giuffre respectfully requests that the
Court hold that each of the parties’ enumerated categories contain judicial documents carrying
with it the presumption of public access, and that Maxwell has not identified any category of
documents that may remain under seal without the review required by the Second Circuit.

9

Similarly, Giuffre (i) proposed two additional categories for “Trial Motions and Trial
Submissions,” Dkts. 591, 601, 622, 662, 766. 822, 859, 875, 893, 895, 908, 909, and (ii)
“Motions re Depositions,” Dkts. 160, 161, 172, 173, 189, 190, 203, 204, 211, 212, 224, 306, 307.
Maxwell’s brief does not address these categories because she viewed them to be “superfluous.”
Dkt. 991 at 1. To the extent these materials are addressed in other categories, Giuffre
incorporates her arguments from those categories. The parties’ submissions in the lead-up to
trial are core judicial documents, as they pertain to the arguments they intended to make at trial
and the evidence they intended to introduce, including the witnesses to be called.
18
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10
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and is not intended to imply institutional endorsement by the University of Utah for this private
representation.
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stan@epllc.com
Christine N. Walz
HOLLAND & KNIGHT LLP
31 West 52nd Street
New York, NY 10019
Christine.walz@hklaw.com

/s/ Sigrid McCawley
Sigrid S. McCawley
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From:
Sent:
To:
Cc:
Subject:

Laura Menninger <lmenninger@hmflaw.com>
Wednesday, March 1, 2017 9:27 PM
Sigrid McCawley; Jeff Pagliuca; Ty Gee; Nicole Simmons
Meredith Schultz; Brad Edwards (brad@pathtojustice.com); Paul Cassell (cassellp@law.utah.edu)
RE: Giuffre v. Maxwell, Case No.: 15-cv-07433-RWS

Categories:

Red Category

Sigrid –
Thank you for offering to jointly submit typographical corrections to the deposition designations for both parties. We will be
happy to join in a request for correction, but due to scheduling conflicts including (as you know) Jeff’s daughter’s wedding this
week, we are unable to do so by your proposed date of March 3.
Since the depo objections are not being argued until April 6, I propose that both sides aim to submit any changes, as well as one
set of depo transcripts marked with both sides designations and objections, by March 24th.
Will you agree to that date?
Thanks,
Laura

Laura A. Menninger
Haddon, Morgan and Foreman, P.C.
150 East 10th Avenue
Denver, Colorado 80203
Main 303.831.7364 FX 303.832.2628
lmenninger@hmflaw.com
www.hmflaw.com

CONFIDENTIALITY NOTICE: This e‐mail transmission, and any documents, files or previous e‐mail messages attached
to it may contain information that is confidential or legally privileged. If you are not the intended recipient, or a
person responsible for delivering it to the intended recipient, you are hereby notified that you must not read this
transmission and that any disclosure, copying, printing, distribution or use of any of the information contained in or
attached to this transmission is STRICTLY PROHIBITED. If you have received this transmission in error, please notify
the sender by telephone or return e‐mail and delete the original transmission and its attachments without reading or
saving it in any manner. Thank you.
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From:
Sent:
To:
Cc:
Subject:

Sandra Perkins
Friday, March 31, 2017 11:11 AM
nsimmons@hmflaw.com; lmenninger@hmflaw.com; jpagliuca@hmflaw.com;
tgee@hmflaw.com
Meredith Schultz; Sigrid McCawley; Aneisha Christie
Giuffre v. Maxwell re Service of Highlighted Transcript Designations (via secured FTP Site)

Nicole, please see directions below for obtaining copies of the highlighted transcript designations that are being
provided to the Judge today for next week’s hearing. Please kindly reply to this e-mail once you have downloaded the
materials so that I know that you have received them.
I will send you a password in a separate e-mail for security reasons. Thank you, Sandra

Instructions on accessing the BSF FTP server.
If it’s only a couple of files to access, you may use https://bsfftp.bsfllp.com/thinclient/ to upload or download the files
with the credentials provided below. For multiple files and folders we recommend using an FTP Client like FileZilla.
Please consult with your IT department before downloading and installing ANY software.
1) Download FileZilla Client here: https://filezilla-project.org/download.php?show_all=1
2) Open FileZilla and click on “File” then “Site Manager” then click on “New Site”
FileZilla Client Settings:
Host: bsfftp.bsfllp.com
Port: 22
Protocol: SFTP – SSH File Transfer Protocol
Username: yam9ftl
Password: supplied in a separate email

1
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3) File may be copied and pasted over to your folder of preference on your own computer (i.e. downloads,
documents, etc.).

Sandra Perkins Borger
Paralegal

BOIES SCHILLER FLEXNER LLP
401 E. Las Olas Blvd. Suite 1200
Fort Lauderdale, FL, 33301
(t) +1 954 377 4219
(m) +1 954 356 0011
sperkins@bsfllp.com
www.bsfllp.com
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HOLLAND & KNIGHT LLP
Sanford L. Bohrer
Christine N. Walz
31 West 52nd Street
New York, NY 10019
Telephone: 212.513.3200
Fax: 212.385.9010
Attorneys for Intervenors
Julie Brown and Miami Herald Media Company
UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
VIRGINIA L. GIUFFRE,
Plaintiff,
- against GHISLAINE MAXWELL,
Defendant.

:
:
:
:
:
:
:
:
:
:
:

Case No. 15-cv-7433 (RWS)

RESPONSE OF INTERVENOR MIAMI HERALD
REGARDING SEALING OF COURT FILINGS
Intervenors Julie Brown and the Miami Herald Media Company (the “Miami Herald”)
respectfully submit this response to the briefs filed by Defendant Ghislaine Maxwell (“Ms.
Maxwell”) and non-party J. Doe1 regarding the sealing of court filings, Dkt. 990 and 991.

1

Counsel for non-party J. Doe argues that certain categories of documents should remain sealed.
J. Doe has not filed a motion to intervene in this matter, nor has he filed a motion to proceed
anonymously. He lacks standing to participate, and his filing should not be considered for that
reason alone. See Dkt. 225, Brown v. Maxwell, Case No. 18-2868 (2d. Cir. 2019) (denying J. Doe
motion to intervene).
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PRELIMINARY STATEMENT
Notwithstanding the Second Circuit’s instructions, Ms. Maxwell and J. Doe continue to
argue that hundreds of documents should remain under seal in their entirety as either non-judicial
documents or negligibly judicial documents. In so doing, they mischaracterize the Second
Circuit’s ruling in Brown v. Maxwell, 929 F.3d 41 (2d Cir. 2019) and other case law that is directly
on point. Accordingly, as set forth in detail below, the Miami Herald respectfully requests that the
Court enter an order identifying each of these documents as judicial documents subject to both the
First Amendment right of access and the common law right of access.2
Given the presumption of access to these documents, the Court should also find that Ms.
Maxwell and J. Doe have failed to identify any non-generalized, non-speculative interest that
would outweigh these First Amendment and common law rights of access. Therefore, the
remaining documents should be immediately unsealed with only very limited exceptions and
minor redactions for social security numbers, the names of alleged minor victims and their
relations, and other personal identifying information (addresses, dates of birth, phone numbers) of
the same.
ARGUMENT
The Governing Law Establishes a Substantial Presumption
of Access to All of the Documents at Issue
Both Ms. Maxwell and J. Doe selectively quote from the Second Circuit’s ruling in Brown
v. Maxwell in an attempt to minimize the right of access that attaches to all judicial documents. In

2

At the outset, the Miami Herald notes that neither it, nor its counsel, has access to the remaining
sealed documents. For this briefing then, it is relying on the Parties’ categorizations and
characterizations of these documents for purposes of this briefing. The descriptions and
categorizations contained in Ms. Maxwell’s filing appear designed to obfuscate the issues in order
to establish any possible basis for further review, creating an endless briefing loop. This delay
tactic should not be countenanced.
2
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fact, the Second Circuit makes clear, a judicial document is a document that is “relevant to the
performance of the judicial function and useful in the judicial process.” Id. at 50. The required
inquiry then is whether the documents “would reasonably have the tendency to influence a district
court's ruling on a motion or in the exercise of its supervisory powers, without regard to which
way the court ultimately rules, or whether the document ultimately in fact influences the court's
decision.” Id. (emphasis in the original).
The Second Circuit described the remaining sealed documents at issue here as “filings
related to, inter alia, motions to compel testimony, to quash trial subpoenas, and to exclude certain
deposition testimony” and said that “[a]ll such motions, at least on their face, call upon the court
to exercise its Article III powers.”
Ms. Maxwell and J. Doe’s repeated assertion that these documents are entitled to only a
“slight presumption of access” is directly contradicted by the Second Circuit’s conclusion that “the
presumption of access to “materials submitted in connection with, and relevant to, discovery
motions, motions in limine, and other non-dispositive motions,” while less than strong presumption
afforded summary judgment filings, is nonetheless “substantial.”
Where there is a substantial presumption of access, that presumption can be overcome only
where the party seeking to seal the documents identifies with specificity competing and compelling
interests in closure, and the court determines that those interests outweigh the presumption of
access. See Lytle v. JPMorgan Chase, 810 F. Supp. 2d 616, 621 (S.D.N.Y. 2011) (denying requests
to seal after balancing competing interests in third-party privacy and law enforcement efforts).
Ms. Maxwell and J. Doe have entirely failed to meet that burden.

3
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Category 1: Motions to Compel and Related Motions for Protective Orders
Ms. Maxwell makes two arguments that some of the 132 documents in this category would
not be entitled to a substantial presumption of access.
The first concerns a very limited exception to the right of access for “material that is
submitted to the court solely so that the court may decide whether that same material must be
disclosed in the discovery process or shielded by a Protective Order” See Maxwell Brief (Dkt.
991 at 5 (citing Brown, n.33). This exception is extremely limited and applies only to documents
submitted to the court for an in camera review to determine whether they must be disclosed in
discovery: it does not apply to all of the motion practice around the motion for a protective order.
The only document that Ms. Maxwell claims actually falls within this exception is Document 370,
which is a motion for a protective order regarding Ms. Maxwell’s personal financial information.
Even with respect to Document 370, however, only Ms. Maxwell’s personal financial information
itself may fall within this exception. The motion and its supporting memoranda of law, affidavits,
and other exhibits would not fall within the exception. If one of the exhibits to this motion was
submitted under seal for the purpose of an in camera review and the Court granted the motion for
a protective order, then the Miami Herald agrees that the exhibit alone would fall within this
exception.
Maxwell’s argument concerning the remaining 131 documents in this category is that “they
concerned issues wholly collateral to the lawsuit’s merits” because they addressed whether
material was discoverable under Rule 26’s relevancy standard. She provides no factual detail to
support this position, and, as a matter of law, this argument is wholly without merit.
It is well-established that motions to compel and their accompanying exhibits are judicial
documents. See Brown v. Maxwell, 929 F.3d 41, 50 (2d Cir. 2019) (motions concerning discovery
disputes are relevant to court’s authority to oversee discovery); VR Optics, LLC v. Peloton
4
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Interactive, Inc., No. 16-CV-6392 (JPO), 2019 WL 2121690, at *8 (S.D.N.Y. May 15, 2019)
(motions to compel and attached exhibits are judicial documents to which a presumptive right of
public access attaches); Gucci Am., Inc. v. Guess?, Inc., No. 09 CIV 4373 (SASJLC), 2010 WL
1416896, at *2 (S.D.N.Y. Apr. 8, 2010) (declarations and memorandum of law in support of a
protective order were judicial documents); In re Omnicom Grp., Inc. Sec. Litig., No. 02 CIV. 4483
RCC/MHD, 2006 WL 3016311, at *3 (S.D.N.Y. Oct. 23, 2006) (“Motion papers, including
briefing and any affidavits, constitute an application for court action—that is, a request for
adjudication. As such, they are presumptively subject to public filing. In addition, the exhibits
accompanying such briefing—although often the product of discovery—do not, by virtue of their
provenance, fit within the category of documents that are not to be filed ‘until they are used in the
proceeding or the court orders filing,’ nor do they disqualify the briefing that they accompany from
presumptive public filing.”); Schiller v. City of New York, 2006 WL 2788256 (S.D.N.Y. Sept. 27,
2006) (briefs and supporting papers submitted in connection with a dispute over the confidentiality
of discovery materials were “created by or at the behest of counsel and presented to a court in order
to sway a judicial decision” and were therefore “judicial documents that trigger the presumption
of public access”).
Maxwell has identified no compelling countervailing interest that would outweigh the
substantial presumption of access to these documents and they should be unsealed.
Category 2: Motions In Limine and Related Orders
In addition to the motions to compel, Ms. Maxwell and J. Doe contend that 116 pleadings
associated with motions in limine are not judicial documents because (1) they were not ruled on
prior to the case settling and (2) were produced in discovery subject to a protective order. Again,
these arguments fail under the governing case law.

5
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Like motions to compel, motions in limine and related filings are judicial documents.
United States v. Silver, 2016 WL 1572993 (S.D.N.Y. Apr. 4, 2016) (unsealing government’s
motion in limine, defendant’s opposition, corresponding transcripts, and letters briefing request to
unseal on grounds that such documents are “judicial documents,” even if evidence that was subject
of motion in limine was not ultimately introduced at trial); MacroMavens, LLC v. Deutsche Bank
Securities, Inc., 2011 WL 1796138 (S.D.N.Y. Apr. 27, 2011) (“[A]ny information or argument
which the parties intend to rely upon in the in limine motions, such as deposition testimony . . . ,
is entitled to a presumption of access which has not been overcome.”). Indeed, these motions—
which pertain to evidentiary rulings governing the admissibility of testimony and evidence at
trial—are entitled to a greater presumption of access than discovery motions. See United States v.
Martoma, No. S1 12 CR 973 PGG, 2014 WL 164181, at *4 (S.D.N.Y. Jan. 9, 2014)(noting that a
strong presumption of public access attaches to motion in limine papers).
And, Second Circuit precedent demonstrates that whether a court rules or relies on a
document is not dispositive as to whether the document is relevant to a judicial function. See
Lugosch v. Pyramid Co. of Onondaga, 435 F.3d 110, 120–21 (2d Cir. 2006) (holding that it was
an error for the trial court to delay a sealing decision until it rule on the underlying summary
judgment motion); Brown v. Maxwell, 929 F.3d 41, 50 (2d Cir. 2019) (“the proper inquiry is
whether the documents are relevant to the performance of the judicial function, not whether they
were relied upon). See also Gucci Am., Inc. v. Guess?, Inc., No. 09 CIV 4373 (SASJLC), 2010
WL 1416896, at *2 (S.D.N.Y. Apr. 8, 2010) (denying motion to seal prior to ruling on underlying
motion). 3

3

Even non-judicial documents are presumptively public, and closure requires that a litigant
establish good cause for sealing. Krueger v. Ameriprise Fin., Inc., No. CV 11-2781 (SRN/JSM),
2014 WL 12597948, at *11 (D. Minn. Oct. 14, 2014) (holding that, even if disputed documents
are not judicial records, the party opposing unsealing must establish good cause under Rule 26(c)
6
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Further, any agreement between the parties to produce documents in discovery under a
protective order is irrelevant to a decision about whether those documents are judicial documents
and whether they may be properly sealed. See Gambale v. Deutsche Bank AG, 377 F.3d 133, 143
(2d Cir. 2004) (affirming district court decision to unseal documents designated as confidential by
the defendant-bank, when they were later filed with the court as part of the summary judgment
proceedings); Bernsten v. O'Reilly, 307 F. Supp. 3d 161 (S.D.N.Y. 2018) (ordering the unsealing
of a complaint notwithstanding the fact that the “parties settled the suit on confidential terms.”);
Wolinsky v. Scholastic Inc., 900 F. Supp. 2d 332, 334 (S.D.N.Y. 2012) (unsealing a settlement
agreement and noting that “the presumption of public access would become virtually meaningless
if it could be overcome by the mutual interest of the parties in keeping their settlement private”).4
Reliance on confidentiality agreements has been repeatedly outweighed by competing interests,
including the very interests at issue here – the public right of access.
The briefs filed by Ms. Maxwell and J. Doe fail to identify with the required specificity
any other countervailing interest sufficient to overcome the substantial presumption of access.
Instead, they generalized concerns about impairing law enforcement interests, judicial efficiency
and privacy interests of third-parties.” These general assertions are wholly insufficient to support

to maintain confidentiality); United States v. Valdis Woldemars Didrichsons, 15 Med. L. Rptr.
1869 (W.D. Wash. 1988) (“[FRCP] 26(c) assumes openness of discovery unless good cause is
presented to close it.”).
4

See also Wells Fargo Bank, N.A. v. Wales LLC, 993 F. Supp. 2d 409, 414 (S.D.N.Y. 2014)
(holding the fact that the agreement “contains a confidentiality clause is not binding here, given
the public’s right of access to ‘judicial documents.’”); Aioi Nissay Dowa Ins. Co. v. ProSight
Specialty Mgmt. Co., No. 12-cv-3274, 2012 WL 3583176, at *6 (S.D.N.Y. Aug. 21, 2012)
(“[W]hile enforcement of contracts is undeniably an important role for a court, it does not
constitute a ‘higher value’ that would outweigh the presumption of public access to judicial
documents.... Respondents may have an action for breach of contract against [petitioner] for its
alleged failure to adhere to its obligations under the confidentiality agreement—the Court makes
no finding whatsoever on that question.”).
7
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the continued sealing of documents in this case. See New York v. Actavis, PLC, No. 14 CIV. 7473,
2014 WL 5353774, at *3 (S.D.N.Y. Oct. 21, 2014) (citing Lugosch, 435 F.3d at 124) (decisions to
seal must be supported by “specific, on-the-record findings that sealing is necessary to preserve
higher values and only if the sealing order is narrowly tailored to achieve that aim.”); Brown v.
Maxwell, 929 F.3d 41, 50 (2d Cir. 2019) (stating that the court must articulate specific and
substantial reasons for sealing documents).
Category 3: Motions in Limine Regarding Expert Testimony
Ms. Maxwell identifies another 48 sealed entries that relate to the admissibility of all or
part of a purported expert’s testimony. Her argument with regards to sealing these documents is
that they contain “discovery documents that ordinarily are not filed with the Court.” Again, this
mischaracterizes the governing framework. See In re Omnicom Grp., Inc. Sec. Litig., No. 02 CIV.
4483 RCC/MHD, 2006 WL 3016311, at *3 (S.D.N.Y. Oct. 23, 2006) (recognizing that documents
exchanged in discovery can become judicial documents when they are part of a request that the
court take action).
Ms. Maxwell attempts to minimize the role of these documents in informing a judicial
function: but in doing so, she admits that they were submitted to the Court in order to seek the
Court’s assistance in addressing the admissibility of such information at trial. Expert reports and
related documents submitted to the Court for purposes of determining admissibility become
judicial documents. See Louis Vuitton Malletier S.A. v. Sunny Merch. Corp., 97 F. Supp. 3d 485,
511-12 (S.D.N.Y. 2015) (holding that exhibits filed in connection with Daubert motions
constituted judicial documents and noting that the “public interest in each is high.”); Dependable
Sales & Serv., Inc. v. TrueCar, Inc., 311 F. Supp. 3d 653, 667 (S.D.N.Y. 2018) (balancing
countervailing interests asserted with presumption of access to exhibits filed in support of Daubert
motions).
8
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For this reason, the documents are entitled to a presumption of access, and, with one limited
exception, no countervailing interest has been identified that would warrant sealing any of these
documents.5
Category 4: Trial Deposition Designations and Counter-Designations
Ms. Maxwell contends that trial deposition designations and counter-designations are not
judicial documents: In fact, pre-trial disclosures like this contain the direct witness testimony that
the parties were designating as public trial testimony. See Giuffre v. Maxwell, 325 F. Supp. 3d
428, 440 (S.D.N.Y. 2018), vacated and remanded sub nom. Brown v. Maxwell, 929 F.3d 41 (2d
Cir. 2019) (noting that “It is a given accepted by the Protective Order that the trial and all trial
documents are accessible and public absent special circumstances.”).
Further, as set forth in Document 989, Ms. Giuffre’s counsel has submitted
communications with Chambers to demonstrate that these designations and counter-designations
were provided to and reviewed by the Court for review and determinations regarding admissibility
in advance of trial. Ms. Maxwell’s suggestion that these depositions were “unread” by the Court
is contradicted by this communication from the Court.
Therefore, the documents are entitled to a presumption of access, and with one limited
exception regarding financial documents, no countervailing interest has been identified that would
warrant sealing any of these documents.
Category 5: Objections to Trial Deposition Designations and Counter-Designations
Ms. Maxwell offers no basis for sealing objections to trial depositions and counterdesignations. Like the trial deposition designations and counter-designations themselves, these

5

Ms. Maxwell states that photocopies of checks are included in these materials. The Miami Herald
does not object to limited redactions to these documents to avoid disclosure of bank account
numbers.
9
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objections are judicial documents as they were submitted to the Court for rulings regarding
admissibility. Additionally, it is unclear from Ms. Maxwell’s filing what material contained in
these documents would warrant sealing these documents in the first place, if, as Ms. Maxwell
states, they “by and large are start and stop times with citations to the Federal Rules of Evidence.”
See Maxwell Brief, Dkt. 991 at 17.
These documents are therefore entitled to a presumption of access and no countervailing
interest has been identified that would warrant sealing any of these documents.
Category 6: Filings Related to Third-Party Intervenors
Court filings to intervene and exhibits offered in support of same are judicial documents to
which a substantial presumption of access attaches. See Wells Fargo Bank, N.A. v. Wales LLC,
993 F. Supp. 2d 409, 413 (S.D.N.Y. Jan. 27, 2014).
Ms. Maxwell argues, again based on generalized allegations, that these documents were
irrelevant, implicate the privacy interests of third-parties, and/or were subject to a motion to strike
related to an action filed in a separate court.6 For the reasons set forth above, these allegations are
wholly insufficient to overcome the presumption of access in these documents.
Category 7: Filings Related to Third-Parties (Other than Intervenors)
Ms. Maxwell’s arguments regarding Category 7 are largely duplicative of those raised
concerning discovery disputes. Ms. Maxwell’s briefing wholly mischaracterizes the law in
asserting that discovery documents are not judicial documents. See In re Omnicom Grp., Inc. Sec.
Litig., No. 02 CIV. 4483 RCC/MHD, 2006 WL 3016311, at *3 (S.D.N.Y. Oct. 23,
2006)(recognizing that documents exchanged in discovery can become judicial documents when

6

Indeed, the only specific detail Ms. Maxwell references is that certain documents were related to
a wholly separate lawsuit between Plaintiff’s counsel and Mr. Dershowitz. Yet, neither Plaintiff’s
counsel nor Mr. Dershowitz have asked the Court to maintain the confidentiality of these
documents.
10
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they are part of a request that the court take action). In her briefing, Ms. Maxwell concedes that
the documents in this category were relevant to a judicial function, as certain third parties were
compelled to participate in discovery. Therefore, these filings are judicial documents.
Ms. Maxwell and J. Doe’s generalized reference to third-party privacy interests is
insufficient to support sealing documents. Instead, to the extent a serious privacy interest of an
innocent third party is implicated by certain documents, the case law requires a balancing of the
privacy interests of those innocent third parties against the public interest in disclosure. This first
requires determining the weight to be accorded an assertion of a right of privacy by an innocent
third party. In analyzing this issue, courts are required to analyze “the degree to which the subject
matter is traditionally considered private rather than public.” See United States v. Amodeo, 71
F.3d 1044, 1051 (2d Cir. 1995) (“Amodeo II”). For example, in Amodeo II, the court states
“financial records of a wholly owned business, family affairs, illnesses, embarrassing conduct with
no public ramifications” may be considered private information. If a privacy interest is involved,
then the Court must balance that interest against the public interest in disclosure.
With regard to minor victims, the Second Circuit has already indicated the appropriate
redactions to be made, and the Miami Herald consents to similar redactions in the remaining sealed
documents (to the extent these individuals continue to ask that their names and information be
redacted).
With regard to any other alleged privacy interests, those interests must be identified with
specificity and balanced against the strong interest in public access to these court filings. Ms.
Maxwell and J. Doe have failed to do so.
Further, there is no recognized privacy interest in allegations of sex-trafficking or sexual
abuse by minors. Therefore, to the extent the documents at issue contain allegations of that nature
about third parties to the underlying lawsuit, there is no privacy interest to be protected, or
11
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alternatively, any privacy interest is vastly outweighed by the substantial public interest in
disclosure of such allegations.
Therefore, the remaining documents within this category should be unsealed with minor
redactions for social security numbers, the names of alleged minor victims and their relations, and
other personal identifying information (addresses, dates of birth, phone numbers) of the same.
Category 8: Case Management Documents
Ms. Maxwell argues that case management documents should remain sealed. Again, as
noted above, the Miami Herald has not seen these documents so it is relying on the parties’
characterizations of them. However, it appears that certain documents categorized as “case
management documents” were, in fact, disputed filings ruled on by the Court. See Maxwell Brief,
Dkt. 990 at 21 (referencing motion to exceed presumption deposition limit and extensive
documents filed in support of same). Those filings are subject to the substantial presumption of
public access discussed above.
It is possible that other documents within this category are more “ministerial” case
management documents that are “ancillary” to core judicial functions, and, therefore, they might
be entitled to a lesser presumption of access than documents submitted in connection with disputes
between the parties. However, documents falling within this category—like motions for extension
of time, joint pretrial statements, motions for leave of the court—are still entitled to some
presumption of access, given their value to those, like the Miami Herald, monitoring the courts.
See Brown v. Maxwell, 929 F.3d 41, 50 (2d Cir. 2019), Amodeo II, 71 F.3d at 1048 (“[P]rofessional
and public monitoring is an essential feature of democratic control. Monitoring both provides
judges with critical views of their work and deters arbitrary judicial behavior. Without monitoring,
moreover, the public could have no confidence in the conscientiousness, reasonableness, or

12
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honesty of judicial proceedings. Such monitoring is not possible without access to testimony and
documents that are used in the performance of Article III functions.”)
Ms. Maxwell has not identified any countervailing reason that would warrant sealing any
material in these documents, let alone the documents in their entirety. For this reason, these
documents should be unsealed.
Finally, both Ms. Maxwell and J. Doe claim with no specificity that “many documents
attached to the case management pleadings are ‘redundant, immaterial, impertinent, [and/] or
scandalous.” These allegations are untimely, as they are being made years after the underlying
documents were filed with the Court. See Fed. R. Civ. P. 12(f) (requiring that a motion to strike
from a pleading any redundant, immaterial, impertinent, or scandalous matter be made either
before responding to the pleading or, if a response is not allowed, within 21 days after being served
with the pleading.) Additionally, the allegations are vague and self-serving, and they should be
afforded no weight.
Category 9: Adverse Inferences/Sanctions Motions/
Motions to Strike or Exclude Evidence
Ms. Maxwell has not made any separate arguments regarding the sealing of documents in
this category. The Miami Herald adopts its earlier arguments and notes that these documents are
particularly “relevant to the performance of the judicial function and useful in the judicial process.”
Therefore, they are judicial documents and should be unsealed. See also Gambale v. Deutsche
Bank AG, 377 F.3d 133, 140 (2d Cir. 2004) (“the presumptive right to ‘public observation’ is at its
apogee when asserted with respect to documents relating to ‘matters that directly affect an
adjudication’”) (internal citation omitted).

13
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CONCLUSION
For the reasons discussed above, with the very limited exceptions discussed in this filing,
all of the documents that remain under seal should be identified as judicial documents and released
with only minor redactions, consistent with those made by the Second Circuit to the summary
judgment record.
Respectfully submitted,
Dated: New York, NY
October 2, 2019
/s Christine N. Walz

.

Sanford L. Bohrer
HOLLAND & KNIGHT LLP
701 Brickell Avenue, Suite 3300
Miami, Florida 33131
(305) 374-8500
Christine N. Walz
HOLLAND & KNIGHT LLP
31 West 52nd Street
New York, New York 10019
(212) 513-3200
Attorneys for Intervenors Julie Brown and
Miami Herald Media Company
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

VIRGINIA L. GIUFFRE,
Plaintiff,

Case No.: 15 Civ. 7433 (LAP)

v.
GHISLAINE MAXWELL,
Defendant.
_________________________/
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No one knows who John Doe is, and by his own admission he “lacks specific knowledge
about the contents of the Sealed Materials.” Dkt. 980 at 1. As a result, John Doe is in no position
to speculate (let alone dictate) how the Court should approach and consider the categories of
documents that the parties have agreed upon, to say nothing of offering wholly new categories for
the Court’s consideration.
John Doe’s “non-party brief” fails to follow the Court’s instructions from the September
4, 2019, hearing. At that hearing, the Court instructed the parties to agree upon the number of
categories of documents to be briefed. The Court then set a briefing schedule for both the parties
and non-parties to argue whether the documents within those categories should remain under seal
despite the presumption of public access to court documents under the First Amendment and the
common law. Dkt. 983 at 22-23; see also Dkt. 984. Ignoring the categories that the parties agreed
to, John Doe’s response identifies three separate categories of documents that he claims are nonjudicial, and then attempts to dictate to the Court how it “should set forth the rest of its review
process and the role of non-parties.” Dkt. 990 at 2-5. The Court has already made clear that it
will do exactly that; John Doe’s arguments are unnecessary.
The Court should disregard John Doe’s submission. It is incorrect as to the law, incorrect
as to the facts (which he admittedly does not have access to as a non-party), and incorrect as to the
procedure that the Court established for briefing the categories of documents that would be
considered either judicial or non-judicial documents. See Dkt. 980 at 1 (“As a non-party to these
proceedings, Doe lacks specific knowledge about the contents of the Sealed Materials.”).
Indeed, John Doe’s role going forward should be to identify himself, wait until he is
notified as to the documents in which his name appears, and participate then. It would be an odd
procedure to allow a mystery man, who is possibly himself implicated in the Epstein-related factual
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background of this case, to serve as a de facto Special Master over a process governing which
documents the public is allowed to access concerning this matter involving the serious issue of
abuse of minors.
1. Who Is John Doe?
John Doe has no right to proceed under a pseudonym, and his continued participation in
this case without disclosing his identity taints these proceedings. John Doe should have requested
permission to proceed under a pseudonym before his counsel appeared on September 3, 2019; his
counsel should not have argued at the September 4, 2019, hearing without revealing who his client
was; and his stated concern that “[u]nsealing references to non-parties would throw those nonparties into the middle of this frenzy, and unfairly do irreparable harm to their privacy and
reputational interests,” provides no basis for allowing him to litigate behind a curtain.
Dkt. 980 at 3. There is no reason John Doe should be treated differently from any of the parties,
non-parties, and intervenors whose names have already been revealed. The law relating to filing
documents under seal is not intended to allow individuals who participated in actionable conduct
to prevent the public from knowing their identity.
Consistent with the general presumption of public access to court documents, the law
requires that parties name themselves, as doing so “serves the vital purpose of facilitating public
scrutiny of judicial proceedings and therefore cannot be set aside lightly.” Sealed Plaintiff v.
Sealed Defendant, 537 F.3d 185, 188-89 (2d Cir. 2008). For this reason, courts permit parties to
proceed anonymously only “in a limited number of exceptions.” Mottola v. Denegre, 12 Civ.
3465, 2012 WL 12883775, at *1 (S.D.N.Y. Jun. 8, 2012) (Preska, J.) (identifying factors courts
should consider and denying motion to proceed under a pseudonym). John Doe’s generic
invocation of a potential “harm . . . to privacy and reputational interests” falls far short of any
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cognizable exception. See generally Thevenin v. City of Troy, No. 16 Civ. 1115, 2019 WL
3759275, at *3 (N.D.N.Y. Aug. 9, 2019) (“The fact that the result of that process may exonerate
or embarrass a particular individual is a natural outcome of the case itself and is not a proper basis
to seal filings and arguments in connection with this Court’s judicial function. Indeed, such an
argument could be made in connection with any case accusing a defendant of misconduct.”).
The Second Circuit in Brown listed a number of ways that the Court could minimize or
prevent the types of harms John Doe speculates he will suffer. Brown v. Maxwell, 929 F.3d 41,
48 & n.22 (2d Cir. 2019). It did not include what John Doe seeks to do here. Simply put, allowing
individuals such as John Doe (who could be one of the individuals implicated in the Epstein
conspiracy) to proceed anonymously in these unsealing proceedings is not one of the permissible
“tools” the Second Circuit identified. Id. at 44, 47, 51-52.
2. Filings Related to Unadjudicated Motions or Requests
John Doe argues that “[d]ocuments that were filed in connection with motions or other
requests which were never adjudicated or acted upon by Judge Sweet are, categorically, nonjudicial documents.” Dkt. 990 at 2. This argument is meritless and arguably frivolous. In any
event, it is foreclosed by the Second Circuit’s opinion in Brown, which explicitly held that these
same documents are judicial documents. Brown, 929 F.3d at 50 (“Insofar as the District Court
held that these materials are not judicial documents because it did not rely on them in adjudicating
a motion, this was legal error.”). In addition to the summary judgment materials, the Second
Circuit described “the remaining sealed materials at issue here [to] include filings related to, inter
alia, motions to compel testimony, to quash trial subpoena, and to exclude certain deposition
testimony.” Id. As the court explained,
All such motions, at least on their face, call upon the court to exercise its Article III
powers. Moreover, erroneous judicial decision-making with respect to such
3
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evidentiary and discovery matters can cause substantial harm. Such materials are
therefore of value to those monitoring the federal courts. Thus, all documents
submitted in connection with, and relevant to, such judicial decision-making are
subject to at least some presumption of public access.
Id. (internal quotation marks and footnote omitted; emphasis added). The Second Circuit was not
speaking of these types of materials in the abstract; this holding applied to the specific documents
that John Doe now argues are “non-judicial documents.” See id. (referring to “the District Court’s
decision to deny the motion to unseal these remaining materials”).
In a footnote, John Doe attempts to limit this holding to documents where a court in fact
ruled on a motion, but did not specifically rely on a particular document. See Dkt. 990 at 3 n.3
(“The question then is not whether the court in fact relied on the document, but rather whether the
document would tend to influence such a decision. But, critically, to get to that point in the
analysis, a court first must act.”). This is illogical for at least two reasons. First, the Court should
not assume that the Second Circuit incorrectly believed that the materials it held to be judicial
documents were part of motions that Judge Sweet had already decided. The court was aware of
the status of the docket, and noted that the Miami Herald’s motion to intervene and unseal the
entire docket occurred on April 6, 2018, “after the case had settled.” Brown, 929 F.3d at 46. When
the Second Circuit held that “the proper inquiry is whether the documents are relevant to the
performance of the judicial function, not whether they were relied upon,” it meant for the holding
to apply to this specific situation. Id. at 50.
Second, it cannot be that a document only becomes a “judicial document” after a court
reaches a final decision with respect to the motion for which it was submitted, and not during the
pendency of that decision. Under that logic, Complaints and Answers are not judicial documents
until a case is resolved, oral arguments could be closed to the public so long as a judge does not
rule from the bench, and trials could take place in secret until a verdict is announced. That is not
4

Case 1:15-cv-07433-LAP Document 995 Filed 10/02/19 Page 6 of 11

the law. See Schiller v. City of New York, 4 Civ. 7921, 2006 WL 2788256, at *5 (S.D.N.Y. Sept.
27, 2006) (“Documents created by or at the behest of counsel and presented to a court in order to
sway a judicial decision are judicial documents that trigger the presumption of public access.”).
3. Documents Filed for an “Improper Purpose”
John Doe argues that “[i]nsofar as Judge Sweet determined that a filing, or a portion of a
filing, was comprised of inadmissible evidence or contained frivolous arguments . . . or was
redundant, immaterial, impertinent, or scandalous or lacking credibility, that filing or portion
thereof is non-judicial.” Dkt. 990 at 4 (internal quotation marks, citations, and alterations omitted).
This observation is pointless, however, as there are no documents subject to unsealing that Judge
Sweet previously determined to fit any of the above descriptions. John Doe’s next observation,
that “this Court has the affirmative obligation to identify any such filings and sua sponte strike it
from the record or deem it non-judicial,” id., is equally pointless. Because the Second Circuit
already described its “supervisory function” as “among its responsibilities,” the Court did not need
John Doe to remind it of what the opinion and order remanding the case said. Brown, at 929 F.3d
at 51.
The question now before the Court is whether even a single document can somehow be
deemed to have been filed for an “improper purpose.” None can. Nothing was filed for an
improper purpose, and any suggestion otherwise is utterly without support. It is important to note
that Maxwell had the opportunity during the underlying matter to move to strike material that she
deemed “impertinent or scandalous” and she did not do so. Maxwell attempted to raise this same
argument in response to the Second Circuit’s order to show cause as to why the summary judgment
record should not be unsealed. She asserted, in conclusory fashion, that the summary judgment
record “include[d] materials Ms. Giuffre’s counsel submitted with the sole intention that they
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would be revealed to the public to advance her non-Rule 56-related ulterior purposes.” Case No.
18-2868, Doc. 149 at ¶4. She also submitted a chart of each of the documents that she alleged
Giuffre filed for an “improper purpose.” Maxwell’s argument was without foundation, because
the documents in question were obviously quite relevant to the issues discussed in the briefs to
which they were attached. And, in any event, the Second Circuit rejected this argument when it
published the entirety of the summary judgment record, and the Court should do the same here.
4. “Non-Filed or Improperly Filed Documents”
John Doe argues that “filings that were not properly ‘filed with the court’” are non-judicial
documents, and suggests that “hard copy documents that were submitted ex parte to Judge Sweet
and without notice to the defendant – such as those described by [Ms. Giuffre’s] supplemental
filing, see DE 988 – are not judicial documents.” Dkt. 990 at 4-5. This argument is useful only to
the extent it illustrates how John Doe’s participation in this process is counterproductive, given his
lack of familiarity with the documents subject to unsealing and what occurred in the underlying
litigation. As set forth in Giuffre’s response to Maxwell’s brief, the parties collaborated to provide
Judge Sweet with sets of the deposition transcripts with both side’s designations marked in
different colors. Dkt. 993 at 12-13 (attaching correspondence between counsel); Dkt. 988-1
(correspondence between Ms. Giuffre’s counsel and Judge Sweet’s chambers referencing and
confirming the materials filed).
At best, John Doe’s representation to the Court that these documents were improperly filed
reflects a lack of diligence on his part. John Doe concedes that he “lacks specific knowledge about
the contents of the Sealed Materials.” Dkt. 980 at 1. That does not, however, excuse either him
or his counsel from making a reasonable inquiry before making any factual representations as to
what the parties did or did not do before Judge Sweet. At worst, John Doe’s argument reflects an
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unfounded criticism of Judge Sweet’s case management practices to the extent John Doe suggests
that the judge should have required the parties to formally file everything they submitted under
seal, or that the Court’s staff should have generated an ECF notice for each instance when it
received a filing from the parties. John Doe cites no authority for the contention that a document
that does not have a corresponding ECF entry is not a “filing” or proper submission for the Court’s
consideration.

The trial deposition designations were submitted to Judge Sweet for his

consideration and ruling and he was in fact considering them as evidence by the reference he made
to them at the April 5, 2017 hearing. Dkt. 903 at 31. While John Doe desperately wants to preclude
these trial deposition designations from being unsealed, they are judicial documents that were
directly related to the trial in this matter and they should be unsealed under Second Circuit
precedent. See Lown v. Salvation Army, Inc., No. 4 Civ. 01562, 2012 WL 4888534, at *1
(S.D.N.Y. Oct. 12, 2012) (referring to deposition designations as “judicial documents”).
5. The Review Process and the Role of the Non-Parties
As stated above, neither the parties nor the Court needs John Doe to remind them that a
review process will be necessary in order to provide notice to non-parties. The review protocol is
not, however, the subject of this round of briefing.
To be clear, as Ms. Giuffre has previously explained, all of the documents in question are
judicial documents, and accordingly the entire record should be unsealed, subject to redactions
similar to what the Second Circuit applied. The various steps in John Doe’s protocol requiring the
parties to make joint submissions to the Court are a transparent attempt to delay this process. The
law is clear that any burden of keeping records under seal belongs to the proponent of sealing, and
Ms. Giuffre objects to any suggestion that she should be compelled to assist in efforts to deny the
public access to these materials. For example, in a recent order, Judge Furman ordered, in light of
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Brown, that “any party that believes any currently sealed documents should remain under seal
shall file a letter-motion . . . explaining why each such instance of redaction or sealing is consistent
with the presumption in favor of public access to judicial documents and narrowly tailored to serve
whatever interest justifies it.” New York ex rel. Khurana v. Spherion Corp., No. 15 Civ. 6605,
2019 WL 3294170, at *2 (S.D.N.Y. July 19, 2019) (emphasis added). Similarly, the burden for
keeping documents under seal should fall entirely on Maxwell in the first instance, and on any
non-party that Maxwell identifies after that non-party receives notice.
Ms. Giuffre also objects to John Doe’s proposal that “[u]nless expressly stated otherwise,
all notices, submissions, and filings made pursuant to this Order should remain permanently
sealed.” Dkt. 980 at 9. It is hard to imagine that the Second Circuit, which held that the district
court’s sealing of the record constituted an abuse of discretion, would sanction this Court’s
supervision of such an off-the-record quasi-proceeding. John Doe’s suggestion that the Court
conduct secret proceedings in order to keep this case’s record a secret further illustrates why the
Court should not permit him to proceed under a pseudonym.
CONCLUSION
For the reasons set forth above, Plaintiff Virginia Giuffre respectfully requests that the
Court adhere to the parties’ document categories for briefing, treat each category as containing
judicial documents that require a document-by-document review before any can remain under seal,
and order John Doe to reveal himself.
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Dated: October 2, 2019
Respectfully Submitted,

By: /s/ Sigrid McCawley
Sigrid McCawley (Pro Hac Vice)
Meredith Schultz (Pro Hac Vice)
Boies Schiller & Flexner LLP
401 E. Las Olas Blvd., Suite 1200
Ft. Lauderdale, FL 33301
(954) 356-0011
Paul G. Cassell (Pro Hac Vice)
S.J. Quinney College of Law
University of Utah
383 University St.
Salt Lake City, UT 84112
(801) 585-5202 1
Counsel for Plaintiff, Virginia Giuffre

1

This daytime business address is provided for identification and correspondence purposes only
and is not intended to imply institutional endorsement by the University of Utah for this private
representation.
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Defendant Ghislaine Maxwell, through her counsel, submits this Reply Brief in support
of maintaining categories of documents under seal.

Preliminary Statement
Three persons/groups (collectively “the Sealing Opponents” or “Opponents”) are
requesting the unsealing of every sealed court filing in this case: plaintiff Giuffre;
intervenor Dershowitz; and intervenors Julie Brown and Miami Herald (collectively “Miami
Herald”). So they present more or less similar arguments. We request leave to address their three
separate briefs in a single reply brief. We submit this will be more succinct and efficient and less
repetitious for the Court.
As the Court predicted at the September 4, 2019 hearing, the parties and non-parties on
remand will agree on very little about sealing. There is a reason for that. The Sealing Opponents’
categorical positions—“Everything must be unsealed!”— follow from and are informed by their
different motivations.
Mr. Dershowitz is the defendant in a lawsuit identical to this one. Since at least 2011
plaintiff has been selling her story to the media, telling ever more salacious stories about her
alleged sexual encounters with ever more prominent men. Whenever anyone denies her
allegations, she and her coterie of lawyers threaten to sue or sue for tens of millions of dollars for
“defamation.” Mr. Dershowitz find himself, as Ms. Maxwell did, defending a defamation lawsuit
in name only. Plaintiff and her lawyers convert their defamation claim to one of sexual abuse
against the defamation defendant. So to prove plaintiff is a liar, Mr. Dershowitz is interested in
unearthing all of the many false and salacious allegations plaintiff ever has made. The Miami
Herald has its own economic interests. What media would decline to seize any morsel or crumb
of uncorroborated allegation or salacious gossip revealed in this case? Certainly not the Miami
Herald or any of the other media scrapping for Epstein scoops.
1
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As for plaintiff Giuffre, she eagerly agreed to a protective order in this case so that she
could wield the judicial machinery as an expansive civil grand jury to extract and coerce
witnesses to reveal private, sensitive and confidential information. Having acquired the
information and having gratuitously submitted much of the information in sealed court
submissions, Ms. Giuffre changed course. With this lawsuit producing no more money,
Ms. Giuffre wants to use its information to profit from generating new lawsuits—and media
coverage—through her well-worn strategy: Accuse a prominent person of participating in
Epstein’s misconduct; if they deny the allegations, sue them for “defamation.” And on it
continues. Ms. Giuffre and her lawyers, in short, are using the court defamation-proof
submissions in this case as a “reservoir[] of libelous statements” to “gratify private spite or
promote public scandal” and “for press consumption,” Brown v. Maxwell, 929 F.3d 41, 51 (2d
Cir. 2019) (internal quotations omitted), all in service of the next lawsuit against yet another
prominent person with deep pockets.
Ms. Maxwell—and likely all the non-parties who participate in this sealing-unsealing
proceeding—hold to this view. The sealed materials include thousands of pages containing
confidential, sensitive and private information about persons and unsubstantiated allegations that
were extracted under the Court’s Protective Order, that were entirely collateral to the merits of
plaintiff’s defamation claim, that never were considered or ruled on by the Court, and/or that
plaintiff submitted to the Court for no valid purpose. The Sealing Opponents’ reputational
(Dershowitz) and financial (the other Opponents) interests are diametrically opposed to
Ms. Maxwell’s and the non-parties’.
Because of their respective motivations, the Sealing Opponents’ legal positions against
sealing are predictable. They deny any court submission could be a non-judicial document.

2
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Unlike the Second Circuit in Brown, they believe every court submission must have a heavy
presumption of access. And they do not recognize any document as being “negligibly judicial,”
9/4/19 Tr., at 10, the term this Court used to describe a judicial document that, for example, does
not implicate “the court’s core role in adjudicating a case,” Brown, 929 F.3d at 50. See 9/4/19
Tr., at 10, 13; Brown, 929 F.3d at 49-50 (“documents that play only a negligible role in the
performance of Article III duties are accorded only a low presumption that amounts to little more
than a prediction of public access absent a countervailing reason”) (emphasis supplied; internal
quotations omitted).

Brown’s Standard of Review - Non-Judicial and Negligibly Judicial Documents
The Sealing Opponents see in black and white, where documents either are non-judicial
documents or judicial documents. Brown sees a world of color, and so it pointedly described a
continuum ranging from no presumption of access (a non-judicial document) to a low
presumption of access to, at the far end, a high presumption of access (e.g., a motion for
summary judgment). See 929 F.3d at 49-50. While the sealed materials cannot easily or neatly be
placed into categories correlating to each point along the range, there is no doubt the Sealing
Opponents will have to yield to these Brown principles as to documents within the nine
categories:
•

A court performs a judicial function “when it rules on motions currently before it.”
Id. at 49. A fortiori if the court never considered a motion before it, e.g., if the case is
settled and dismissed with prejudice before it ever rules on the motion, then the court
is not performing and never has performed a judicial function as to that motion.
Therefore it is not a judicial document and “no presumption of public access
attaches.” Id. (footnote omitted).

•

When a paper is filed with the court and the court considers but has not ruled on it,
there is no reason to treat it differently from the “never considered” motion. Even if
it were treated differently, the weight of the presumption would be slight indeed. The
paper’s value to “those monitoring the federal courts” would be “negligible,” id.,
since the federal court would have exercised no judicial authority in connection with
the paper.
3
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•

In general, documents that “play only a negligible role in the performance of
Article III duties are accorded only a low presumption that amounts to little more
than a prediction of public access absent a countervailing reason.” Id. at 49-50
(internal quotations and footnote omitted). The more “ancillary to the court’s core
role in adjudicating a case,” id. at 50, the lower is the weight of the presumption of
access and the lower is the threshold interest needed to overcome the presumption.

•

When a party files a paper for an improper purpose, e.g., “to promote scandal arising
out of unproven potentially libelous statements,” id. at 51 (internal quotations and
footnote omitted), then by definition it “is not relevant to the performance of the
judicial function[,] . . . would not be considered a judicial document and would enjoy
no presumption of public access,” id. at 52 (internal quotations and footnote
omitted).

Discussion
I. Category 1: Motions to compel and related motions and court orders.
Plaintiff Giuffre argues we have “concede[d] that, at a minimum, the vast majority of
documents falling within Category 1 are judicial documents.” Doc.993 at 3. We respectfully ask
the Court to use caution in reading plaintiff’s counsel’s arguments. In this litigation, plaintiff
frequently has mischaracterized what we and others have said. That is the case here. We did not
“concede” “at a minimum” that “the vast majority of documents” within Category 1 are judicial
documents. We said “[s]ome of the items” in Category 1 are non-judicial documents and gave
five examples. Doc.991 at 5. And we said some filings in Category 1 are negligibly judicial
documents in that the weight of the presumption of access is slight. Id. at 5-6.
Mr. Dershowitz argues: “Maxwell overstates the law in contending that discovery
motions categorically ‘are not judicial documents and therefore are not afforded a presumption
of access,’” Doc.992 at 1 (quoting Ms. Maxwell’s Brief). This argument shows Mr. Dershowitz
is not above mischaracterizing his opponent’s position to set up a straw man argument for
himself. We said, “Materials submitted to the court solely so that the court may decide whether
they must be disclosed in the discovery process or shielded by a protective order are not judicial
documents and therefore are not afforded a presumption of access. Brown, 929 F.3d at 49 n.33.”
4
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Doc.991. That is not an “overstate[ment]” of the law. It is a near-verbatim statement from
Brown.
Brown held that materials submitted to a court solely so it can decide whether the
materials should be disclosed by a party are not judicial documents. 929 F.3d at 50 n.33. The
Miami Herald argues that the “only document” Ms. Maxwell says is covered by Brown’s
footnote 5 exception is Doc.370. Doc.994 at 4. This is a mischaracterization by another Sealing
Opponent. We said “[s]ome of the items in Category 1” are non-judicial documents. Then we
said, “For example, Doc.370 is a motion for an order protecting from disclosure . . .
Ms. Maxwell’s personal financial information.” Doc.991 at 5. Doc.370 is not the only paper in
Category 1 that would warrant protection under Brown’s footnote 5.
Throughout its brief the Miami Herald argues we failed to identify a compelling or other
countervailing interest that would outweigh a presumption of access or we failed to carry our
burden of establishing such an interest. E.g., Doc.994 at 5, 7. It is a nonsensical thing to say. The
Miami Herald had a lawyer at the September 4 hearing. At the hearing the Court engaged in a
dialog with the Herald’s lawyer and with the other lawyers. In this dialog the Court made it clear
that in this first step the parties were to identify no more than ten categories of documents for the
purpose of trying to find categories of non-judicial documents. See Doc.991 at 2. Briefing and
argument on the merits of sealing and unsealing would be completed in the second step, which
hasn’t happened yet. See id. at 2-3.
II. Category 2: Motions in limine re admissibility of evidence and related orders.
We said papers in this category were negligibly judicial documents because of plaintiff’s
improper attempt to transform her defamation lawsuit into a de facto sex trafficking lawsuit
against Mr. Epstein, who was not a defendant. She tried to do so by seeking to introduce
evidence wholly irrelevant to her defamation claim. See Doc.991 at 6-7. Plaintiff claims not to
5
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know what negligibly judicial documents “may mean.” Doc.993 at 6. That is just willful
ignorance. Plaintiff’s counsel was present at the September 4 hearing when the Court three times
referred to “negligibly judicial” documents. See 9/4/19 Tr. at 10, 13.
Plaintiff mischaracterizes her own lawsuit, once again, to try to transform it from a
defamation lawsuit to a lawsuit by her against Mr. Epstein. See Doc.993 at 6. She cannot escape
her own claim. She asserted a claim for defamation against Ms. Maxwell because Ms. Maxwell
denied plaintiff’s claims that Ms. Maxwell was involved with plaintiff’s salacious allegations of
sexual encounters. Plaintiff during the course of the lawsuit—and now and presumably in her
lawsuit against Mr. Dershowitz—claims she must be allowed to “prove” Mr. Epstein sexually
trafficked her and others. But Mr. Epstein is not a defendant in this lawsuit and, most
importantly, plaintiff brought a defamation claim. Limine motions filed to prevent plaintiff from
introducing her speculative, salacious and always-uncorroborated allegations about sexual
encounters with others do not become anything beyond negligibly judicial documents simply
because of plaintiff’s improper litigation ambitions.
Plaintiff’s attempt to use the Brown court’s release of summary judgment materials to
justify the wholesale unsealing of Category 2 papers is unavailing. As the Brown court itself
indicated, its unsealing of the summary judgment materials was based on an analytical
framework very different from the one that must be applied to non-summary judgment material.
Compare Brown, 929 F.3d at 47-48 (analysis of summary judgment materials, which are entitled
to “a strong presumption of public access”) with id. at 49-51 (remanding to district court question
whether non-summary judgment materials, which may contain non-judicial documents or
documents with “a low presumption” of access).
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Mischaracterizing what we said, plaintiff argues we said unsealing is not appropriate
because then “the media would report on it.” Doc.993 at 7. As noted, the media will seize on
anything salacious that sells newspapers. That alone does not militate against unsealing. What
does militate against unsealing, as the Brown court suggested, is plaintiff’s deliberate submission
of irrelevant, scandalous and false information to the court with the intent that it will be unsealed
by the court so that she can use it for profit with “absolute immunity from liability” because it
was submitted “in connection with a proceeding before a court,” Brown, 929 F.3d at 52; see id.
at 51; see also id. at 52 (“[C]ourt filings are . . . particularly susceptible to fraud. For while the
threat of defamation actions may deter malicious falsehoods in standard publications, this threat
is non-existent with respect to certain court filings. This is so because [of the litigation
privilege].”).
III. Category 3: Limine motions re expert testimony of evidence and related orders.
Plaintiff again argues that because the Second Circuit released summary judgment
materials, this Court should apply the same analysis and release her experts’ inadmissible
testimony. As discussed above, the argument is meritless: inadmissible expert reports and
testimony that are the subject of limine motions are not equivalent to summary judgment
materials. See Brown, 929 F.3d at 47-50.
All, or virtually all, the limine motions never were decided. That makes them non-judicial
documents. To the extent they are judicial documents that are negligibly judicial documents
since they “play only a negligible role in the performance of Article III duties” and are accorded
only a low presumption that “amounts to little more than a prediction of public access absent a
countervailing reason.” Id. at 49-50 (internal quotations and footnote omitted).
Plaintiff says she would “gladly” publish her expert materials to the public and invite a
lawsuit by Ms. Maxwell for “defamation.” Doc.993, at 10. This illustrates plaintiff’s litigation
7
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mentality. Litigation is her business, and prurient, inadmissible, uncorroborated and false
allegations are her currency. It also underscores the Second Circuit’s caution to trial courts to
ensure their records and files do not “serve as reservoirs of libelous statements for press
consumption.” Brown, 929 F.3d at 51 (internal quotations and footnote omitted). Plaintiff is
arguing for the creation of just such a reservoir for her profit motives.
IV. Category 4: Trial deposition designations and counter-designations.
The parties designated and counter-designated many hundreds of pages from deposition
transcripts. Such designations are made routinely under Rule 32(a)(6) in virtually every trial in
which out-of-state witnesses are deposed. They give notice to the other party that the designator
might use testimony from part of a deposition transcript and the counter-designator may respond
with notice that she may use testimony from part of the transcript. Such designations are not
judicial documents because they do not require any judicial action.
Plaintiff argues the designations and counter-designations are “core judicial documents,
as they reflect the evidence and testimony that each side intend[ed] to introduce at trial,” and are
directly related to the parties’ objections to the designations and counter-designations. Doc.993,
at 11. Plaintiff faces three insurmountable problems. One, there was no trial. None of the
designations ever were introduced at trial. Contrary to plaintiff’s argument designations do not
constitute testimony that a party “intend[s] to introduce at trial”; they constitute notice that if a
witness is not available and if that party believes it to be advantageous, it may choose to
introduce some or all of the designated testimony. That hardly makes the designations and
counter-designations remotely similar to summary judgment evidence, let alone trial testimony.
Two, designations themselves are not motions and do not request any judicial action. Therefore
they cannot constitute judicial documents under Brown. Three, to the extent any designations
were the subject of an objection, there is no indication the Court ever read or considered, let
8
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alone ruled on, the objections. Plaintiff’s speculation from a paralegal’s email communications
with the Court’s law clerk falls far short of proving the Court ever read or considered the
designations. Speculation cannot transform the designations into judicial documents. Even if
they are judicial documents, they would be afforded the slightest presumption of access, rebutted
by the slightest privacy interest of a party or non-party.
V. Category 5: Objections to trial deposition designations and counter-designations.
Objections to Rule 32(a)(6) designations constitute judicial documents in that they
request judicial action. But as discussed in connection with Category 4 materials, the objections
are not judicial documents if the Court never read or considered the objections (or the
designations to which a party was objecting) before the case was settled and dismissed with
prejudice. Even if the Court had considered the objections without ever ruling on them, they
would not be judicial documents. Alternatively they would be judicial documents with an
exceedingly low presumption of access, since the Court would be considering—without ruling
on—whether a designation might be admissible if a party at trial actually introduced the
transcript of testimony. Plaintiff’s argument that the parties “expended considerable effort
designating, counter-designating and marking deposition transcripts so that Judge Sweet would
be in a position to rule on what evidence the parties could introduce at trial,” Doc.993 at 16, is
irrelevant. How hard the parties worked to designate transcripts has zero relevance to whether a
court submission is a judicial document or what level of presumption of access it should be
afforded.
VI. Category 6: Filings related to third-party intervenors and related orders.
As set forth in our Brief, while some of the filings relating to third-party intervenors are
judicial documents subject to a low presumption of access, some are non-judicial documents. As
plaintiff did in connection with other filings, when she opposed the third parties’ intervention
9
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motion, plaintiff attached numerous materials that were “irrelevant . . . and potentially
defamatory,” Brown, 929 F.3d at 49 n.28, and that appeared to be submitted gratuitously. These
are not judicial documents.
VII. Category 7: Filings related to third-parties other than intervenors, and related
orders.
The Category 1 discussion is applicable here. Plaintiff did not advance any arguments
worthy of addressing in this Reply.
Mr. Dershowitz sets up yet another straw man argument—that we are wrong “to the
extent” we contend third parties who were compelled to participate in the discovery process are
presumptively entitled to sealing. Doc.992 at 2. We didn’t contend that. We do contend that
private, confidential and sensitive information should remain sealed when it is provided by nonparties and parties in reliance on protective orders. The Second Circuit has acknowledged and
applied what Mr. Dershowitz calls a “presumption [of] sealing,” Doc.992 at 2, when parties and
non-parties rely on protective orders. See Martindell v. Int’l Tel. & Tel. Corp., 594 F.2d 291, 296
(2d Cir. 1979), cited with approval in SEC v. TheStreet.com, 273 F.3d 222, 232 (2d Cir. 2001),
cited with approval in Brown, 929 F.3d at 47 n.13; see id. at 48 n.22 (redacting information from
judicial documents “because of a strong expectation of continued confidentiality”); see Nixon v.
Warner Commc’ns, Inc., 435 U.S. 589, 603 (1978).
The Miami Herald argues, without citation to authority, that to the extent materials in this
category contain allegations of sex-trafficking or sexual abuse of minors “there is no privacy
interest to be protected, or alternatively, any privacy interest is vastly outweighed by the
substantial public interest in disclosure of such allegations.” Doc.994 at 11-12. It is an
extraordinary and senseless argument that encourages and financially rewards plaintiff and other
profiteers from making the most outrageous allegations of criminal sexual conduct. To begin

10
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with, nowhere did the Second Circuit in Brown or any other case hold that when an allegation
concerns a particular subject then a fortiori there is no right of privacy. The Supreme Court and
the Second Circuit in fact have rejected the Miami Herald’s implicit contention that the media
should be entitled to all allegations of misconduct, and more so when the allegations are more
brazen, false or licentious. Both have declared that trial courts must not permit its records and
files—regardless of subject matter—to be used to gratify private spite or “‘promote public
scandal’” or to “‘serve as reservoirs of libelous statements for press consumption,’” Brown, 929
F.3d at 51 (quoting Nixon, 435 U.S. at 598).
VIII. Category 8: Case management documents.
While some of the materials in this category are judicial documents entitled to a very
weak presumption of access, some are not judicial documents at all. Plaintiff predictably argues
that all the materials in this category are judicial documents that should be afforded a high
presumption of access, but she fails to explain how all the materials in this category and their
voluminous exhibits are “relevant to the performance of the judicial function.”
IX. Category 9: Adverse inferences, sanction motions, and motion to strike or exclude
evidence.
We stand on the Brief as to this category.

Conclusion
The Court should determine that Category 4 consists of non-judicial documents that
should remain sealed. The remaining categories, which contain both non-judicial documents and
negligibly judicial documents, should be addressed in Step 2 using the standards set forth in
Brown.

11
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Dated: October 9, 2019.
Respectfully submitted,
s/ Ty Gee
Laura A. Menninger (LM-1374)
Jeffrey S. Pagliuca (pro hac vice)
Ty Gee (pro hac vice)
Haddon, Morgan and Foreman, P.C.
150 East 10th Avenue
Denver, CO 80203
Phone: 303.831.7364
Fax: 303.832.2628
lmenninger@hmflaw.com
Attorneys for Ghislaine Maxwell
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
VIRGINIA GIUFFRE,
Plaintiff
– against –

15 Civ. 7433 (LAP)
NON-PARTY REPLY BRIEF

GHISLAINE MAXWELL,
Defendant.

Notwithstanding this Court’s invitation for non-party participation, see Amended Order
(DE 982), and the Court of Appeals’ endorsement of the same, see Brown v. Maxwell, 929 F.3d
41, 49 (2d Cir. 2019) – Plaintiff’s essential point seemingly is that John Doe’s arguments
constitute an attempt to “dictate” process to this Court and “to serve as a de facto Special Master.”
Plaintiff’s Memorandum (DE 995) (“Pl. Mem.”) at 1-2. 1 John Doe’s brief does not “dictate”
anything. And Plaintiff’s declaration that it does cannot shield the shortcomings in Plaintiff’s
own legal arguments – shortcomings which are plain on the face of Plaintiff’s own brief.

2

A. Filings Related to Unadjudicated Motions or Requests are Non-Judicial
Plaintiff argues that the Court of Appeals’ decision “forecloses” the argument that filings
related to unadjudicated motions or requests are categorically non-judicial. Id. at 3. That is
wrong. Indeed, one need not even look past the four-corners of Plaintiff’s own brief to see that.
Plaintiff cites for that bald proposition the following language (quoted here from
Plaintiff’s brief in its entirety): “‘Insofar as the District Court held that these materials are not

1

The Plaintiff also asserts that our “arguments are unnecessary,” id. at 1; that our
participation is “counterproductive,” id. at 6; and that a citation to the Court of Appeals’ decision
is “pointless . . . because th[is] Court did not need John Doe to remind it of what the opinion and
order remanding the case said,” id. at 5.
2

This brief consolidates our replies to Plaintiff’s and Intervenor Miami Herald’s briefs.

Case 1:15-cv-07433-LAP Document 997 Filed 10/09/19 Page 2 of 5

judicial documents because it did not rely on them in adjudicating a motion, this was legal
error.’” Id. (quoting Brown, 929 F.3d at 50). But we agree. It would be legal error for a court to
conclude that a given filing is non-judicial merely because the court did not expressly rely on
that filing “in adjudicating a motion.”
But, of course, that is not the argument here. Rather, where Judge Sweet did not
“adjudicat[e]” a motion or otherwise engage in some form of judicial action or determination of
litigants’ rights, the documents related to that motion that were – at the time, properly, and
pursuant to court order 3 – filed under seal, cannot be judicial documents.
Critically, the Court of Appeals invoked the above-quoted language in its criticism of the
basis Judge Sweet himself invoked for maintaining the documents under seal: namely that those
documents “‘were neither relied upon by [the District] Court in the rendering of an adjudication,
nor necessary to or helpful in resolving a motion.’” Id. (quoting Giuffre v. Maxwell, 325 F. Supp.
3d 428, 434 (S.D.N.Y. 2018) (Sweet, J.) (emphasis supplied). The Court of Appeals was
unambiguous: a court performs the judicial function when it “rules on motions” and “exercises
its supervisory powers” though a “judicial decision.” Id. at 49 & n.26.
Plaintiff further undermines her own argument in the very next paragraphs in which
Plaintiff rightly points out that the Court of Appeals’ analysis is focused on documents submitted
in connection with “‘judicial decision-making.’” Pl. Mem. at 3 (quoting Brown, 929 F.3d at

3

Plaintiff argues that our contention that the sine qua non of a judicial document is that it
relate to affirmative judicial action cannot be correct because it would lead, for example, to
complaints and answers being filed under seal until a case is resolved. But that is a straw-man.
The instant issue concerns a circumstance in which the Court explicitly permitted filings under
seal (and pursuant to a protective order), and now a different Court is reviewing the propriety of
maintaining the seal. This is not about ex ante sealing; it is about ex post unsealing.
2
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50). 4 Plaintiff argues that the Court of Appeals “was aware of” the status of motions and
therefore must have “meant for the holding to apply to this specific situation” – namely to wholly
unadjudicated motions. Id.
But why? The Court of Appeals nowhere stated that it had assessed whether any motion
subject to remand here involved actual “judicial decision-making.” And there is nothing about the
“status of the docket” that obviously sets out which motions were and were not adjudicated. 5
Accordingly, the question of whether certain of the motions subject to remand – including “motions
to compel testimony, to quash trial subpoenae, and to exclude certain deposition testimony,”
Brown, 929 F.3d at 50 – were adjudicated was simply not examined by the Court of Appeals. 6
But, most importantly, for the (unrebutted) reasons set forth in our initial brief, Plaintiff’s
argument is fundamentally contrary to law 7 and common sense. 8 See NP Br. at 2-4.

4

A court performs “the judicial function . . . when it rules on motions currently before it
[and] when properly exercising its inherent supervisory powers.” Brown, 929 F.3d at 49 (internal
quotation marks and emendations omitted; emphasis supplied).
5

Indeed, the underlying case was settled on the eve of trial, and thus the Court of
Appeals may well have assumed that motions subject to remand had been adjudicated.
6

The single motion that the Court of Appeals, itself, unilaterally unsealed was, in fact,
adjudicated by Judge Sweet “in a heavily redacted 76-page opinion.” Brown, 929 F.3d at 46.
7

See Standard Inv. Chartered, Inc. v. Nat’l Ass’n of Sec. Dealers, Inc., 621 F. Supp. 2d
55, 63 (S.D.N.Y. 2007) (holding that, where documents “did not in any way figure into the
Court's performance of its Article III functions, the documents do not qualify as judicial and
carry no presumption of public access”); see also S.E.C. v. TheStreet.Com, 273 F.3d 222, 233
(2d Cir. 2001) (documents are non-judicial if they “did not directly affect an adjudication [or]
significantly determine litigants’ substantive rights” (internal quotation marks omitted)).
8

See Lugosch v. Pyramid Co. of Onondaga, 435 F.3d 110, 123 (2d Cir. 2006) (explaining
that “the rationale behind access is to allow the public an opportunity to assess the correctness of
the judge’s decision” (internal quotation marks omitted)).
3
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B. Filings With Frivolous, Scandalous or Otherwise Improper Content Are Non-Judicial
Plaintiff does not appear to contest that filings with frivolous, scandalous, or otherwise
improper content, which is predicated on the express language of governing precedent. See, e.g.,
Lugosch, 435 F.3d at 122; United States v. Gatto, No. 17-CR-686 (LAK), 2019 WL 4194569, at
*3 (S.D.N.Y. Sept. 3, 2019); Brown, 929 F.3d at 51-52. Indeed, Plaintiff appears to argue only
that because the Court of Appeals already made clear that this Court has the authority to sua
sponte strike or deem non-judicial documents that contain such content, this “Court did not need
John Doe to remind it” of that authority. Pl. Mem at 5.

C. The Herald Seems to Misunderstand the Unsealing Review Process
For all its failings, Plaintiff’s brief at least appreciates that this stage of the review
process – identifying potential categories of non-judicial documents that should remain under
seal – is only the first step of a process that will also involve notice to and participation of nonparties. See, e.g., Pl Mem. at 7. The same cannot be said of intervenor Miami Herald’s brief.
Consistent with its single-note performance at the initial status conference, see Tr. at 2223 (“THE COURT: And [counsel for the Herald] is going to say unseal the whole thing, right?”),
the Herald’s brief argues that because Defendant and John Doe “have failed to identify any nongeneralized, non-speculative interest that would outweigh these . . . rights of access . . . the
remaining documents should be immediately unsealed.” Herald Br. at 2. Obviously, that is
wrong, and reflects a fundamental misapprehension of the status of this review. This is not the
time to be identifying countervailing interests; 9 that may come later. This is the time to identify

9

Indeed, a non-party cannot be expected to identify any countervailing interest when it
lacks any means of knowing what any sealed document contains.
4
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whether any categories of documents can be deemed non-judicial and therefore remain sealed
and require no further review or non-party input. See generally Order at 1; Transcript, passim.
Dated: October 9, 2019
New York, New York
Respectfully Submitted,
KRIEGER KIM & LEWIN LLP
By: _________________________
Nicholas J. Lewin
Paul M. Krieger
KRIEGER KIM & LEWIN LLP
500 Fifth Avenue, 34th Floor
New York, New York 10110
Tel.: (212) 390-9550
Attorneys for Non-Party John Doe
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October 30, 2019
By ECF
The Honorable Loretta A. Preska
United States District Judge
Southern District of New York
500 Pearl Street, Room 2220
New York, NY 10007-1312
Re:

Giuffre v. Maxwell, 15 Civ. 07433 (LAP)

Dear Judge Preska:
We write on behalf of a non-party, John Doe, regarding the letter filed by Alan
Dershowitz on October 24, 2019, in the case of Giuffre v. Dershowitz, 19 Civ. 3377 (LAP). See
19 Civ. 3377 (LAP) Docket Entry (“DE”) 71. By that letter, Dershowitz – the defendant in that
case, and an intervenor seeking categorical unsealing of all sealed filings here – requests that this
Court order the plaintiff there (and here) Virginia Giuffre to “immediately produce” two
documents that he styles as “pre-Answer discovery.” Id. On the following day, October 25,
2019, this Court directed counsel in that case to confer regarding Dershowitz’s request and, if
Giuffre disagrees with Dershowitz’s request, to so inform the Court by November 4, 2019. See
DE 72. The Court should not permit Dershowitz to engage in an end run around the unsealing
process Your Honor is conducting in this matter.
Dershowitz seeks the “immediate” production of two non-public documents, including
Giuffre’s partially sealed deposition taken in this case. DE 71. This request effectively
proposes to by-pass the sealing-review process this Court has initiated here. And Dershowitz
does not even attempt to address how his request can be aligned with the sealing-review process
in this case. Nor does he articulate why pre-answer access to sealed documents – which he
presumably intends to unilaterally unseal and use in potential counterclaims and his answer –
would be necessary to satisfy notice-pleading requirements.
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We respectfully submit that the documents to which Dershowitz requests immediate
access be subject to the same unsealing procedure that the Court envisions for the rest of the
documents subject to the Court of Appeals’ remand. See Brown v. Maxwell, 929 F.3d 41 (2d Cir.
2019).
Respectfully Submitted,
KRIEGER KIM & LEWIN LLP
By: _________________________
Nicholas J. Lewin
Paul M. Krieger
cc (by ECF): Counsel of record (15 Civ. 7433 (LAP))
cc (by email): Counsel of record (19 Civ. 3377 (LAP))
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Haddon, Morgan and Foreman, P.C
Ty Gee

PH

150 East 10th Avenue
Denver, Colorado 80203
303.831.7364 FX 303.832.2628
www.hmflaw.com
tgee@hmflaw.com

November 1, 2019
Honorable Loretta A. Preska
United States District Court
Southern District of New York
500 Pearl Street
New York, NY 10007
Re: October 30 Order (Doc.1000)
Giuffre v. Ghislaine Maxwell, No. 15 Civ. 7433 (LAP)
Dear Judge Preska:
In a different case, Giuffre v. Dershowitz, No. 19-cv-3377 (LAP) (S.D.N.Y.)
defendant Mr. Dershowitz requested pre-answer discovery—“immediate[]
produc[tion]” of sealed documents in the case at bar. Doc.71, No. 19-cv-3377.
Non-party John Doe objected in the case at bar to the discovery. Doc.999. On
behalf of defendant Ghislaine Maxwell, we submit this response to Mr. Doe’s
objection.
We have read plaintiff’s allegations of “defamation” in the Giuffre v.
Dershowitz lawsuit, which is Giuffre v. Maxwell redux. It is plaintiff’s familiar
litigation template: Identify a prominent person with any ties to Jeffrey Epstein,
go to the media, make false allegations that that person participated in
Mr. Epstein’s “sex trafficking ring,” wait for the public denial, and then sue
for “defamation.” So we agree with Mr. Dershowitz that Ms. Giuffre’s
deposition testimony and related exhibits, are “relevant to [the Giuffre v.
Dershowitz] claim[s] or defense[s],” Fed. R. Civ. P. 26(b)(1).
To the extent the Court agrees Mr. Dershowitz’s request for pre-answer
discovery should be granted, the Court may permit the discovery while
preserving the parties’ and non-parties’ interests in the case at bar. Ms. Giuffre
and the media intervenors in the case at bar have taken the position that none
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Honorable Loretta Preska
November 1, 2019
Page 2
of the sealed materials should remain sealed; so they have waived any unsealing
objection. Ms. Maxwell and the non-parties such as Mr. Doe have objected to
unsealing and are seeking to protect their privacy and other interests. We
respectfully submit that these interests can be protected by entry of an order
granting Mr. Dershowitz’s request for the discrete pre-answer discovery he has
requested subject to the Protective Order (Doc.62) already entered in this case.
We wish to underscore that we are addressing here only Mr. Dershowitz’s
request for “discrete pre-Answer discovery,” Doc.1001 at 1, namely, the
production of the transcript of and related exhibits used in Ms. Giuffre’s
deposition in the case at bar. We do not wish to be seen as waiving
Ms. Maxwell’s right to object to the unsealing of any materials in this case.1
Nor do we waive Ms. Maxwell’s right to address the appropriate limitations on
the use in another case of sealed materials in this case.
Very truly yours,

Ty Gee
C: Counsel of Record (via ECF)

1

In his pre-answer letter motion Mr. Dershowitz requested
“immediate[] produc[tion]” of the transcript and exhibits. Doc.71, No. 19-cv3377. In his response to Mr. Doe’s objection Mr. Dershowitz said he was
requesting the “unsealing” of the transcript and exhibits. Doc.1001. We do not
agree unsealing is appropriate since that is the very question being addressed in
the proceedings in the case at bar. We assume the issue is academic, since the
letter motion is the operative request for pre-answer discovery, and it requests
production only.
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Telephone: (954) 356-0011
Email: smccawley@bsfllp.com

November 1, 2019
VIA ECF
The Honorable Judge Loretta A. Preska
District Court Judge
United States District Court
Southern District of New York
500 Pearl Street
New York, NY 10007
Re:

Giuffre v. Maxwell,
Case no. 15-cv-7433-LAP

Dear Judge Preska:
Plaintiff Virginia Giuffre hereby responds to the Court’s October 30, 2019, order, Dkt.
1000, concerning Alan Dershowitz’s request for pre-Answer discovery in Giuffre v. Dershowitz,
19 Civ. 3377. As set forth in her earlier filings, Giuffre supports the unsealing of this case’s docket.
See Dkt. 995 at 7 (“[A]ll of the documents in question are judicial documents, and accordingly the
entire record should be unsealed, subject to redactions similar to what the Second Circuit applied.”).
Giuffre objects, however, to the selective unsealing that would occur if only one party, Dershowitz,
is allowed to publish specific documents for use in counterclaims he intends to file against her.
See Dkt. 1001 (Dershowitz requesting “unsealing of the limited material Mr. Dershowitz seeks”).
To avoid the prejudice of allowing only one party to use the currently-sealed materials,
Giuffre contends that the documents in question should simply be handled in the same fashion as
all others. See Dkt. 999 at 2. If the Court grants Dershowitz’s request for pre-Answer discovery,
Giuffre expects that she will also be allowed to identify and publish sealed materials in response
to Dershowitz’s forthcoming counterclaims.
Sincerely,
/s/ Sigrid McCawley
Sigrid S. McCawley, Esq.

cc: Counsel of Record (via ECF)
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Sigrid S. McCawley
Telephone: (954) 356-0011
Email: smccawley@bsfllp.com

November 12, 2019
VIA ECF
The Honorable Judge Loretta A Preska
District Court Judge
United States District Court
500 Pearl Street
New York, NY 10007
Re:

Giuffre v. Maxwell,
Case No. 15-cv-07433-LAP

Dear Judge Preska,
The parties have conferred and write today to seek clarification regarding the Court’s
request for a list of names and contact information that is referenced in paragraph 2 of the Court’s
October 28, 2019 Order (DE 998). It is the parties’ understanding that the purpose of this exercise
is to identify for the Court the names of non-parties that are referenced in the sealed filings for
notice purposes. Paragraph 2 of the Court’s October 28, 2019 Order can be read to include all
motions papers that were decided (both sealed and unsealed) because it references Paragraph 1 of
the Order which would mean that the parties would be providing the Court with names that are
already in the public domain as they were named in unsealed pacer filings. Logging all names
listed in the already public filings would be a substantial undertaking. Accordingly, the parties
wish to confirm with the Court whether the Court wants a list of names of individuals referenced
in the sealed filings or whether the Court wants a list of names of individuals referenced in both
the sealed filings and the unsealed filings.
In addition, to the extent that a sealed filing contains a document that has been made public
in this litigation (Giuffre v. Maxwell), the parties respectfully request that they do not need to
include individuals from that document on the sealed list of names for notice. For example, the
flight logs which contain hundreds of names and/or initials were released by the Second Circuit
Order in Brown v. Maxwell. The parties respectfully request that they not be required to separately
log the names that appear in documents that have already been made public in this litigation in the
submission to the Court.
Respectfully,

/s/ Sigrid McCawley
Sigrid McCawley
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November 12, 2019
Honorable Loretta A. Preska
United States District Court
Southern District of New York
500 Pearl Street
New York, NY 10007
Re: October 28, 2019 Order (Doc.998)
Giuffre v. Ghislaine Maxwell, No. 15 Civ. 7433 (LAP)
Dear Judge Preska:
Paragraphs 4-5 of the October 28 Order provide that the proponents of sealing shall
submit a letter “informing the Court of their views of the effect of a motion’s being undecided
on whether the motion papers are or are not a judicial document.” On behalf of defendant
Ghislaine Maxwell, we submit that undecided motions are non-judicial documents for the
reasons provided in Doc.991, at 7 n.4, and Doc.990, at 2-4.
In defining “judicial records and documents,” the Second Circuit “ha[s] emphasized
that ‘the mere filing of a paper or document with the court is insufficient to render that paper a
judicial document subject to the right of public access.’” Brown v. Maxwell, 929 F.3d 41, 49
(2d Cir. 2019) (emphasis supplied; footnote omitted; quoting United States v. Amodeo, 44 F.3d
141, 145 (2d Cir. 1995) (“Amodeo I”)). Amodeo I, the inception of the Second Circuit’s
principle that a file stamp is not a judicial-document talisman, is instructive. There an
appointed Court Officer tasked with an investigation for the District Court for the Southern
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District of New York prepared and filed with the court a sealed report of her investigation.
Newsday moved to unseal the report. After the court released an edited and redacted copy of
the report, Newsday appealed. See 44 F.3d at 142-43.
If its mere filing transformed the report into a judicial document, Amodeo I would have
been categorical and succinct. It was neither. The decision turned on the Second Circuit’s
lengthy discussion of the First and Third Circuits’ divergent approaches to the question, when
is a mere document transformed into a judicial one? The Third Circuit’s focus was “‘on the
technical question of whether a document is physically on file with the court.’” Amodeo I, 44
F.3d at 145 (quoting Pansy v. Borough of Stroudsburg, 23 F.3d 772, 782 (3d Cir. 1994)). In that
circuit if a document is filed with a court, it is a judicial document; otherwise it is not. See id.
(citing Pansy, 23 F.3d at 782). The Amodeo I court cited two other Third Circuit cases
confirming that circuit’s litmus-test approach to identifying judicial documents: Bank of
America National Trust and Savings Association v. Hotel Rittenhouse Association, 800 F.2d 339,
344-45 (3d Cir. 1986) (“Once a settlement is filed in the district court, it becomes a judicial
record, and subject to the access accorded such records.”); Leucadia, Inc. v. Applied Extrusion
Technologies, Inc., 998 F.2d 157, 161-62 (3d Cir. 1993) (listing cases in which “other courts have
also recognized the principle that the filing of a document gives rise to a presumptive right of
public access”). Amodeo I, 44 F.3d at 145.
The First Circuit “has taken a somewhat different approach,” id. In that circuit
“documents must have a role in the adjudication process in order to be accessible and . . .
documents that have no such role, such as those used in discovery, cannot be reached.” Id.
(citing Anderson v. Cryovac, Inc., 805 F.2d 1, 13 (1st Cir. 1986)). Amodeo I found instructive
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F.T.C. v. Standard Financial Management Corp., 830 F.2d 404 (1st Cir. 1987). In F.T.C. a
district court relied upon financial records referenced in a proposed consent decree in deciding
whether to approve the decree. The First Circuit held the financial records were judicial
documents because they were submitted to the court as part of the decree-approval process,
they were “‘relevant and material” to the process, and the district court “relied upon the
documents in assessing the reasonableness of the order, i.e., in determining the litigants’
substantive rights, and in performing its adjudicatory function.’” Id. (quoting F.T.C., 830 F.2d
at 410).
The Second Circuit adopted the First Circuit’s approach:
We think that the mere filing of a paper or document with the court is
insufficient to render that paper a judicial document subject to the right of
public access. We think that the item filed must be relevant to the performance
of the judicial function and useful in the judicial process in order for it to be
designated a judicial document.
Id. Brown was building on Amodeo I’s holding when it said, “As our precedent makes clear, a
court “‘perform[s] the judicial function’ . . . when it rules on motions currently before it.” Brown,
929 F.3d at 49 (emphasis supplied; footnote omitted; quoting Amodeo I, 44 F.3d at 145). And it
was building on Amodeo I when it said, “A document is thus ‘relevant to the performance of
the judicial function’ if it would reasonably have the tendency to influence a district court’s ruling
on a motion . . . .” Id. (emphasis supplied; footnote omitted; quoting Amodeo I, 44 F.3d at 145).
Both Brown accretions to the Amodeo I principle are themselves dependent upon the principle.
If a motion is not “currently before” the district court, then a fortiori the court is not
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“perform[ing] the judicial function.” And if a motion is not currently before the court, then
a fortiori it cannot “reasonably have [a] tendency to influence” the court.
Brown’s holding was hardly a surprise. It followed S.E.C. v. TheStreet.Com, 273 F.3d
222, 233 (2d Cir. 2001). There the Second Circuit held that documents that “did not ‘directly
affect an adjudication’ nor . . . significantly ‘determine litigants’ substantive rights’” were not
judicial documents. (Brackets omitted; quoting United States v. Amodeo, 71 F.3d 1044, 1049
(2d Cir. 1995) (“Amodeo II”).)
Intervenors Dershowitz and Miami Herald have argued that lapsed motions—motions
filed and never decided by the district court—nonetheless are judicial documents.
Mr. Dershowitz argued that Brown “rejected” the view that a submission never ruled on can
be a judicial document. In support he cites page 50, where the Brown court said “‘the proper
inquiry is whether the documents are relevant to the performance of the judicial function, not
whether they were relied upon.’” Doc.992, at 4 (emphasis supplied; quoting Brown). The Miami
Herald makes the same argument and uses the same quotation. Doc.994, at 6. Both Mr.
Dershowitz’s and the Miami Herald’s argument depend upon taking the Brown quotation
badly out of context to build a straw man.
In Brown the Second Circuit addressed Judge Sweet’s order sealing certain summary
judgment materials. Judge Sweet ruled that the evidentiary materials in support of and
opposition to the summary judgment motion, which it denied, properly were sealed because
they “‘were neither relied upon by the [district court] in the rendering of an adjudication, nor
necessary to or helpful in resolving a motion.’” Brown, 929 F.3d at 50 (quoting district court’s
ruling).

Case 1:15-cv-07433-LAP Document 1005 Filed 11/12/19 Page 5 of 6
Honorable Loretta A. Preska
November 12, 2019
Page 5
That is a very different question from the one the Court raised in its October 28 Order.
In the case before the Brown court Judge Sweet actually had reviewed the summary judgment
motion (and the supporting materials) before denying it. In contrast here the court is
considering the question whether motions (and supporting materials) Judge Sweet never
reviewed and never ruled on are judicial documents. It does not help answer the question for
Mr. Dershowitz and the Miami Herald to point to Brown for the proposition that documents
may be judicial ones even if never “relied upon.” It is a straw man. Brown teaches that a
court’s reliance on a document is irrelevant to whether it is a judicial one. But no one has
argued the lapsed motions are non-judicial documents because Judge Sweet did not rely on
them.
A lapsed motion is a non-judicial document not because of Judge Sweet’s reliance on it
or not, but because it functionally is no different from one never filed. Neither involves a
situation in which a court is “rul[ing] on motions currently before it” and neither “would
reasonably have the tendency to influence” a district court’s decisions. See Brown, 929 F.3d at
49. In short a lapsed motion is “[ir]relevant to the performance of the judicial function” and
not at all “useful in the judicial process,” id. It therefore has no “resultant value . . . to those
monitoring the federal courts,” id., as there is nothing judicial to see there.
To whatever extent a lapsed motion notwithstanding Brown and Amodeo I might
achieve the status of a negligibly judicial document merely by acquiring a file stamp and a hope
of judicial attention, it surely is disqualified when, as here, all hope is lost—the case is settled,
dismissed with prejudice, and closed years ago. It may retain its status as a filed document, but
it is not a judicial one—and it is not one subject to a presumption of access.
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Very truly yours,

Ty Gee
C: Counsel of Record via ECF
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Sigrid S. McCawley
Telephone: (954) 356-0011
Email: smccawley@bsfllp.com

November 12, 2019
VIA ECF
The Honorable Judge Loretta A Preska
District Court Judge
United States District Court
500 Pearl Street
New York, NY 10007
Re:

Giuffre v. Maxwell,
Case No. 15-cv-07433-LAP

Dear Judge Preska,
Pursuant to Paragraph 1 of this Court’s October 28, 2019 Order (DE 998), the parties have
met and conferred. The parties are in agreement as to all of the decided motions with the exception
of two motions.
The first motion in dispute is ECF 567 Defendant’s Motion in Limine to Exclude In Toto
Certain Deposition Designated by Plaintiff for Use at Trial. The Court held it was Partially
Resolved in the Court’s minute entry 04/05/2017 as reflected in the hearing transcript dated April
5, 2017 (DE 903). Defendant contends that the motion should not be included.
The second motion in dispute is DE 468 Plaintiff’s Motion to Compel Ghislaine Maxwell
to Produce Data from Undisclosed Email Account and For an Adverse Inference Instruction. The
Court held a hearing on November 10, 2016 and made a ruling with respect to this motion at page
40 of the November 10, 2016 transcript. Defendant contends this motion should not be included.
The parties are presenting to the Court two formatting options each of which contain the
same decided motions with the exception of the two motions reflected above. Therefore, the Court
can have the benefit of whichever format it prefers to work from. Plaintiff’s format includes the
specifics of sealed orders and details of the sealed exhibits for ease of the Court’s reference and
accordingly is being submitted under seal as Exhibit A.
Respectfully,

/s/Sigrid McCawley
Sigrid McCawley
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Telephone: (954) 356-0011
Email: smccawley@bsfllp.com

November 12, 2019
VIA ECF
The Honorable Judge Loretta A. Preska
District Court Judge
United States District Court
Southern District of New York
500 Pearl Street
New York, NY 10007
Re:

Giuffre v. Maxwell,
Case No. 15-cv-7433-LAP

Dear Judge Preska:
Plaintiff Virginia Giuffre responds to the Court’s October 28, 2019, order, concerning “the
effect of a motion’s being undecided on whether the motion papers are or are not . . . judicial
document[s].” Dkt. 998 ¶ 4. Documents presented to a court in support of a request for judicial
relief are “judicial documents,” and the fact that a court did not decide a given motion has no
bearing on the materials’ status as such.

The materials become judicial documents upon

submission, and the public’s presumptive right to access these documents begins at that time. See
Lugosch v. Pyramid Co. of Onondaga, 435 F.3d 110, 123 (2d Cir. 2006) (holding that documents
submitted with a motion are “unquestionably judicial documents” “by virtue of having been
submitted to the court”). For the following reasons, the Court should hold that materials submitted
in support of motions are judicial documents, and that no exception exists for undecided motions.
I.

Motions Are Relevant to the Judicial Function, Whether Ruled upon or Not.
For a document to be a judicial document, it “must be relevant to the performance of the

judicial function and useful in the judicial process.” United States v. Amodeo, 44 F.3d 141, 145
(2d Cir. 1995). As the Second Circuit explained on appeal in this matter, a document is relevant
to the performance of the judicial function “if it would reasonably have the tendency to influence
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a district court’s ruling on a motion or in the exercise of its supervisory powers.” Brown
v. Maxwell, 929 F.3d 41, 49 (2d Cir. 2019); see also Schiller v. City of New York, No. 04 Civ. 7921,
2006 WL 2788256, at *5 (S.D.N.Y. Sept. 27, 2006) (“Documents created by or at the behest of
counsel and presented to a court in order to sway a judicial decision are judicial documents.”).
Undecided motions and their accompanying papers fit the definition of judicial documents
as articulated in Brown. When filed, motions “call upon the court to exercise its Article III powers”
because they call for and intend to influence judicial decision-making. See Brown, 929 F.3d at 50.
“[A]ll documents submitted in connection with, and relevant to, such judicial decision-making are
subject to at least some presumption of public access.” Id. The fact that such motions were not
decided does not negate the fact that they were filed as advocacy documents with the sole purpose
of influencing a judicial decision. See Schiller, 2006 WL 2788256, at *4 (“[The] relevance and
usefulness [of a brief and its declarations] are demonstrated by the fact that the defendants created
and submitted them specifically in order to influence [the court’s] determination [of the motion].”).
This court addressed that issue in Eagle Star, where an intervener sought to unseal a fully
briefed motion that was never decided because the parties settled prior to a decision. Eagle Star
Ins. Co. Ltd. v. Arrowood Indem. Co., No. 13 Civ. 3410, 2013 WL 5322573, at *1 (S.D.N.Y. Sept.
23, 2013). The court held that even though the motion had not been decided, the motion and its
briefs were judicial documents because “[a]t the time of filing, . . . [they were] filed for the Court’s
consideration in ultimately adjudicating the case.” Id. at *2; see also Abidor v. Johnson, No. 10
Civ. 4059, 2016 WL 3102017, at *4 (E.D.N.Y. June 2, 2016) (“The presumption of access remains
even when the motion relying on the sealed documents is rendered moot before it has been
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decided.”). In light of this precedent, the Court should hold that materials submitted to a court to
influence a judicial decision are judicial documents even in the case of undecided motions.
II.

Whether a District Court Relies on a Document Has No Bearing on Its Status as a
Judicial Document.
If the Court were to rule that submissions lose their status as a judicial document because

the underlying motions remain undecided, that ruling would contradict the Second Circuit’s
holding in Brown that whether a district court actually relies on a document has no bearing on
whether it is a judicial document. See Brown, 929 F.3d at 50 (“Insofar as the District Court held
that these materials are not judicial documents because it did not rely on them in adjudicating a
motion, this was legal error.”). Instead, “the proper inquiry is whether the documents are relevant
to the performance of the judicial function.” Id. (emphasis added). More recently, the Second
Circuit again reiterated “that court reliance is not the test” of whether a document qualifies as a
judicial document. Trump v. Deutsche Bank AG, 940 F.3d 146, 152 (2d Cir. 2019).
These holdings align with prior Second Circuit precedent. In Lugosch, the court held that
the district court erred by delaying a sealing decision until it ruled on the underlying motion to be
sealed. In reaching its decision, the court clarified that, in determining whether documents are
judicial, courts should not weigh “the extent to which [the documents] were relied upon” because
“once those submissions come to the attention of the district judge, they can fairly be assumed to
play a role in the court’s deliberations.” 435 F.3d at 123 (emphasis added; internal quotation marks
omitted); see also United States v. Sattar, 471 F. Supp. 2d 380, 386 (S.D.N.Y. 2006) (“[Lugosch]
made clear that the weight of the presumption is not affected by the fact that the Court may not
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have relied upon the document submitted or found the document useful.”). The contention that
undecided motions are not judicial documents cannot be reconciled with Brown and Lugosch.
In this case, for example, the record reflects that Judge Sweet did not rule on certain pretrial
motions, but actively considered the contents of those motions and their briefs. Judge Sweet held
argument spanning several days on the motions, and he actively participated. See Dkts. 849, 851,
903. The motions therefore “can fairly be assumed to [have played] a role in [Judge Sweet’s]
deliberations” as to other rulings, see Lugosch, 435 F.3d at 123, such as rulings on later motions
and his endorsement of the parties’ Joint Stipulation for Dismissal. See Dkts. 919, 935, 953.
If the Court were to hold that undecided motions are not judicial documents, such a ruling
would be at odds with Lugosch’s holding that documents submitted in support of a motion are
judicial documents even before the court has ruled on the motion itself. In Lugosch the parties
seeking to keep motion papers under seal argued “that until a district court knows the disposition
of the underlying motion, any attempt at calling something a judicial document is premature.”
Lugosch, 435 F.3d at 121. The Second Circuit summarily rejected this line of reasoning, holding
that “[t]his reading cannot stand” because the submitted materials became judicial documents “by
virtue of having been submitted to the court as supporting material in connection with a motion,”
independent of any action taken by the district court. Id. at 121, 123; see also Gucci Am., Inc.
v. Guess?, Inc., No. 09 Civ. 4373, 2010 WL 1416896, at *2 (S.D.N.Y. Apr. 8, 2010) (deciding
request to seal motion papers prior to ruling on underlying motion). If an undecided motion were
deemed a non-judicial document merely because it had not yet been decided, then a court could
never deem a pending motion a judicial document. That proposition does not square with Lugosch.
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III.

Judicial Inaction Is Subject to Public Accountability
Finally, categorically sealing documents that litigants submitted in support of motions that

were ultimately not ruled upon contradicts the purpose of public access to judicial records: to
ensure “that the federal courts ‘have a measure of accountability’ and so that the public may ‘have
confidence in the administration of justice.’” Bernstein v. Bernstein Litowitz Berger & Grossmann
LLP, 814 F.3d 132, 139 (2d Cir. 2016) (quoting United States v. Amodeo, 71 F.3d 1044, 1048 (2d
Cir. 1995)). The administration of justice is not limited to how a court rules on motions. Because
of a district court’s “inherent ‘supervisory power over its own records and files,’ even the District
Court’s inaction is subject to public accountability.” United States v. Erie County, 763 F.3d 235,
240 (2d Cir. 2014) (quoting Nixon v. Warner Commc’ns, Inc., 435 U.S. 589, 597 (1978)).
Monitoring judicial inaction is as important to the administration of justice and judicial
accountability as monitoring judicial opinions. Allowing the public to access motions and papers
that a court has failed to decide (or even consider) holds courts accountable and “would materially
assist the public . . . in evaluating the fairness and integrity of the court’s proceedings.” Newsday
LLC v. Cty. of Nassau, 730 F.3d 156, 167 (2d Cir. 2013). For this reason, the Civil Justice Reform
Act of 1990 requires the Administrative Office of the United States Courts to prepare a semiannual
report summarizing judicial inaction, including motions pending more than six months and civil
cases pending more than three years. See 28 U.S.C. § 476(a).
Sincerely,
/s/ Sigrid McCawley
Sigrid S. McCawley, Esq.
cc: Counsel of Record (via ECF)
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November 18, 2019
Honorable Loretta A. Preska
United States District Court
Southern District of New York
500 Pearl Street
New York, NY 10007
Re: Defendant Maxwell’s Request for Clarification and More Time to Address
Paragraphs 2, 3, and 5 of the Court’s October 28, 2019 Order (Doc.998)
Giuffre v. Ghislaine Maxwell, No. 15 Civ. 7433 (LAP)
Dear Judge Preska:

Paragraphs 2 and 3 of your October 28 Order require that the parties’ counsel conduct
a review of the sealed and redacted materials, confer and inform the Court by letter
about the identity of non-parties identified in the material, and confer and inform the
Court by letter of any material in the already-decided motions that should remain
sealed and the reason the material should remain sealed. Paragraph 5 provides that to
the extent the parties disagree on what material in the already-decided motions should
remain sealed, the party favoring sealing shall submit its letter by November 19.
Plaintiff reversed her position about the protective order some time ago and now takes
the position that all the material should be unsealed. One does not need to be
clairvoyant to accurately predict that Plaintiff will disagree with any request to maintain
the sealed documents “as is,” making any conferral largely futile and placing the
burden of identifying the information that should remain sealed and the reasons for
continued sealing exclusively with the Defendant.
We request clarification of the Order. Providing the “reason” a particular document
should remain sealed can be accomplished in summary fashion, e.g., “Doc.___ should
remain sealed because it implicates Ms. Maxwell’s privacy interests.” Alternatively
providing the reason can be accomplished through briefing, with evidentiary support.
Since the Court is requesting that the reason be provided in a letter, we want to assume
the Court is contemplating the former and not the latter, i.e., the Court is not
contemplating briefing and evidentiary support.
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Even with that assumption, however, we report on behalf of defendant Ghislaine
Maxwell that we have engaged in a good faith evaluation of the work that must be done
to comply with Paragraphs 2, 3, and 5, and we respectfully submit that we simply
cannot complete the task within the time allotted. We conferred with Plaintiffs’
counsel, who said she would not agree to more than seven additional days. We submit
there is good cause for a 30-day extension of time.
Of the already-decided motions, there are 350-375 separate ECF filings consisting of,
on the one hand, motions, responses, replies, surreplies (collectively, “briefing
papers”), and on the other hand, orders, opinions, declarations, exhibits and other
attachments to the briefing papers (collectively, “briefing-related papers”). To identify
the names of the dozens if not hundreds of non-parties contained within the redacted
and sealed documents as paragraph 2 of this Court’s Order requires a substantial
number of hours and cannot be completed by the deadline. The task can only be
properly accomplished with a thorough line-by-line review of each of the redactions
contained within the briefing papers and briefing-related papers.
It likewise is a substantial undertaking to identify even in summary fashion the reason
for maintaining the seal on the papers. The undertaking is more substantial yet if full
briefing and evidentiary support are contemplated. We conservatively estimate these
350-375 filings comprise more than 3,500 pages. We see the task as follows. We must
review each page of the sealed papers and each redaction in a publicly filed paper. That
alone is time-consuming. Then we must identify the legal ground if any for maintaining
the seal or redaction of the paper. The legal inquiry and analysis of each paper can be
exceedingly complex.
The first question is whether it is a judicial document. If it is not a judicial document
because, e.g., it is not useful in the judicial process or was submitted for an “improper
purpose,” Brown v. Maxwell, 929 F.3d 41, 47 (2d Cir. 2019); see id. at 51-52, then we
must state why it is not useful in the judicial process or why it was submitted for an
improper purpose. After providing the reason why it is not a judicial document and
therefore is not subject to a presumption of access, we then must give the reason why it
should remain sealed, that is, the interest weighing in favor of sealing or redaction.
Even if we conclude a paper is a judicial document, we must describe or at least
determine the weight of the presumption of access that should be accorded it. The
weight accorded a judicial document depends upon its role “in the exercise of
Article III judicial power and the resultant value of such information to those
monitoring the federal courts.” Id. at 49. Judicial documents that play only a
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“negligible role” are accorded a low presumption; others will have a higher
presumption. See id. at 49-50. After determining the weight of the presumption that
should be afforded a document, i.e., we then must identify the countervailing interests
and, depending on the Court’s clarification, marshal the evidence in support of those
interests.
The legal analysis and evidentiary burden are challenging enough. It is made more
challenging yet because of the number of times we must perform the analysis and carry
that burden. There will be times when there are multiple grounds to maintain the seal
of a single document or to maintain the redaction of words, sentences or paragraphs
within it, e.g., it is not a judicial document and even if it is, there are countervailing
factors sufficient to overcome the presumption’s relative weight. Much of the work
necessarily falls on the two lead defense counsel for Ms. Maxwell during the district
court proceedings, both of whom have many other previously scheduled professional
obligations. We respectfully submit this work cannot be done short of 30 days.
We of course are aware of this Court’s and the Second Circuit’s desire to expedite the
remand seal-unseal process. At the same time we think it appropriate to point out that
the Court and the parties are effectively doing a substantial amount of work that took
place over a two-year period and encompassed hundreds of court submissions. If the
seal-unseal process is to work it must be fair to all the parties so that each of them has
sufficient time to make their case for and against sealing, including reviewing the
documents, applying the proper legal analysis, and marshaling the facts as needed.
Expeditiousness must give way to fairness.
For these reasons we respectfully request that the Court clarify the October 28 Order
and extend by 30 days the time within which we may comply with paragraphs 2, 3 and 5
of the Court’s October 28, 2019 Order, Doc. 998.
Very truly yours,

Ty Gee
C: Counsel of Record via ECF
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December 5, 2019
By ECF
The Honorable Loretta A. Preska
United States District Court
Southern District of New York
500 Pearl Street
New York, NY 10007
Re:

Giuffre v. Maxwell, No. 15 Civ. 7433 (LAP)

Dear Judge Preska:
In the first paragraph of her brief, Plaintiff asserts that “documents submitted with a
motion are unquestionably judicial documents by virtue of having been submitted to the Court.”
Docket Entry (“DE”) 1008 at 1 (internal quotation marks and citation omitted). That claim is
incontrovertibly wrong.1
“[T]he mere filing of a paper or document with the court is insufficient to render that
paper a judicial document subject to the right of public access.” Amodeo, 44 F.3d at 145.
Rather, a filing “must be relevant to the performance of the judicial function and useful in the
judicial process in order for it to be designated a judicial document.” Brown, 929 F.3d at 49
(citation omitted; emphasis supplied). The term “judicial function” is specifically defined: “a

1

Plaintiff’s argument is contradicted by United States v. Amodeo, 44 F.3d 141 (2d Cir.
1995), and its progeny. And Plaintiff’s argument is contradicted by the requirement that, to be
“judicial,” a filing must: (i) be “relevant to the performance of the judicial function,” Brown v.
Maxwell, 929 F.3d 41, 49 (2d Cir. 2019); (ii) be “useful in the judicial process,” id.; (iii) contain
“admissible evidence and non-frivolous arguments,” Lugosch v. Pyramid Co. of Onondaga, 435
F.3d 110, 122 (2d Cir. 2006); and (iv) not be “redundant, immaterial, impertinent, or
scandalous,” Brown, 929 F.3d at 51 (citation omitted); see also id. at 51 n.42. In short,
Plaintiff’s interpretation that a document filed with a motion is ipso facto judicial is mistaken.
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court performs the judicial function . . . when it rules on motions currently before it . . . [and]
when properly exercising its inherent supervisory powers.” Id. (internal quotation marks,
emendations and citation omitted; emphasis supplied).
Thus, in order to constitute a judicial document, a filed document must both (1) be
relevant to an actual exercise of judicial authority; and (2) be useful in the exercise of that
judicial action. Filings that do not meet both requirements are not “judicial documents.”2
This dual requirement flows from the rationale for presuming public access to judicial
documents in the first place: namely, “the role those documents played in determining litigants’
substantive rights – conduct at the heart of Article III – and from the need for public monitoring
of that conduct.” Amodeo, 71 F.3d at 1049; see also Lugosch, 435 F.3d at 123 (explaining that
“the rationale behind access is to allow the public an opportunity to assess the correctness of the
judge’s decision” (citation omitted; emphasis supplied)).
If litigants settle a case, they leave the court without any authority to “rule[]” or
“exercis[e]” its Article III authority; motions not ruled upon before settlement are not just
unadjudicated – they are unadjudicable. See U.S. Const. art. III, § 2, cl. 1. Accordingly,
documents submitted in connection with unadjudicable motions do not – and cannot – enable the
public to monitor, understand and assess judicial determination of litigants’ substantive rights.
And that is so precisely because, as a result of the litigants’ affirmative decision to moot the
motion via a negotiated settlement, an Article III court lacks the Constitutional authority to
2

As John Doe and Defendant have previously observed, see DE 990 at 3 n.3; DE 997 at
1-2; DE 1005 at 5, Plaintiff repeatedly attempts to recast this argument as being concerned with
whether a court in-fact relies upon a document in rendering a decision. However, John Doe’s
argument is not – as Plaintiff contends – that, to be judicial, a document must in-fact be relied
upon by a court in reaching a decision. Rather, certainly in the present posture of this case, the
point is that there is no possibility that Judge Sweet relied on a document in reaching a decision
when he made no decision in the first place.
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determine litigants’ rights. In other words, particularly when evaluating whether to unseal filings
relating to unadjudicated motions after a case has been settled, a filing made in connection with
such an unadjudicated – and unadjudicable – motion is irrelevant to the judicial function and
neither played, nor can in the future play, any role in the judicial process.
In fact, less than two months ago, the Court of Appeals expressly held that “court action”
is the essential lynchpin in this Circuit’s sealing jurisprudence. Trump v. Deutsche Bank AG,
940 F.3d 146, 152 (2d Cir. 2019). The Court there held that if a document (1) is not “relevant to
any issue [that the Court] need[s] to decide” and (2) is not “a record of any court action,” then “it
is not a ‘judicial document.’” Id. at 151-52. The conclusion is simple and inescapable: where
there never was, and never will be, any “court action,” there can be no “judicial documents.” Id.
The D.C. Circuit has come to the same conclusion:
[N]ot all documents filed with courts are judicial records. Just as a document would
not be a public record when it does not eventuate in any official action or decision,
whether something is a judicial record depends on the role it plays in the
adjudicatory process. . . . [T]he concept of a judicial record assumes a judicial
decision, and with no such decision, there is nothing judicial to record. . . .
Disclosure of the reports would do nothing to further judicial accountability.
S.E.C. v. Am. Int’l Grp., 712 F.3d 1, 3-4 (D.C. Cir. 2013) (internal quotation marks and citations
omitted; emphasis supplied). And that is so precisely because unsealing such documents
vindicates no public interest.
So, if unsealing presently sealed documents filed in connection with unadjudicated and
unadjudicable motions does not serve any public interest in monitoring courts and their
determination of litigants’ substantive rights, what legitimate public interest does it serve?
None.
Indeed, this is where the Court of Appeals’ admonition in this very case comes powerfully
into play: “we share [Judge Sweet’s] concern that court files might be used to promote scandal
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arising out of unproven potentially libelous statements.” Brown, 929 F.3d at 51 (internal
quotation marks and citation omitted)3; see also DE 980 at 2-3. Using a settled case as the vehicle
for publicly unleashing unproven and – in light of the parties’ negotiated settlement – unprovable
and unrebuttable allegations against non-parties is improper. It would be in service of no
cognizable public interest. Indeed, it would be flatly contrary to the public interest.4
Plaintiff’s arguments contradict these clear legal principles, and rely upon cases that have
a dispositive difference from this case: none involve motions that were not only unadjudicated,
but were forever unadjudicable. Perhaps the most egregious, and illustrative, example of
Plaintiff’s misplaced reliance is Lugosch, 435 F.3d 110. Lugosch involved a then-pending
summary judgment motion in the district court – a live dispute regarding a dispositive motion that
had been pending for months. Id. at 113-17. The appellants, media-intervenors, appealed an
interlocutory order that held their unsealing motion in abeyance until the district court ruled on
that summary judgment motion. Id. The Lugosch court held that papers submitted in connection
with the then-pending motion were judicial documents, notwithstanding the fact that the motion
was still pending. Id. at 120-21. That holding, of course, was explicitly predicated on the dual

3

See also id. at 47 (“Our legal process is already susceptible to abuse. . . . Shielded by
the ‘litigation privilege,’ bad actors can defame opponents in court pleadings or depositions
without fear of lawsuit and liability. Unfortunately, the presumption of public access to court
documents has the potential to exacerbate these harms to privacy and reputation by ensuring that
damaging material irrevocably enters the public record.”)
4

First, as has been abundantly set forth elsewhere, publishing immunized, unproven and
(due to the settlement) unrebuttable allegations regarding non-parties runs headlong into this
Court’s obligation to protect non-parties. See, e.g., DE 980 at 2-3; DE 990 at 5 n.5; see also In
re New York Times Co., 828 F.2d 110, 116 (2d Cir. 1987) (stating that non-party privacy
interests “should weigh heavily in a court’s balancing equation in determining what portions of
[sealed documents] should remain sealed or should be redacted”). And the sealed filings are not
the only vehicle to make participants’ stories public. As we have set forth previously, nothing
precludes participants in this matter from publicly disclosing their allegations. See DE 980 at 6.
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understandings that: (1) the district court would in fact decide the motion, and (2) the documents
in question would be relevant to that eventual adjudication. See, e.g., id. at 121 (explaining that
the future summary judgment ruling would be “an adjudication [which is] a formal act of
government, the basis of which should, absent exceptional circumstances, be subject to public
scrutiny” (citation omitted)). It was not a question of if, it was only a question of when. The sine
qua non of Lugosch was thus that there would be a ruling on the summary judgment motion, and
that the documents in question would be relevant to it. And that was important because the basis
for that forthcoming ruling “should . . . be subject to public scrutiny.” Id.5
Finally, Plaintiff argues that unsealing these documents is required to permit the public to
monitor “the District Court’s inaction.” DE 1008 at 5. But after years of litigation and Judge
Sweet’s resolution of dozens of motions, including a summary judgment motion, Plaintiff
elected, on the eve of trial, to settle. There is no judicial “inaction” to monitor. This is not a
case, like Lugosch, where the district court did not act or delayed acting. Far from it. Had the
Plaintiff wished to forgo the pecuniary gain and finality of a settlement and proceed to trial, and
thereby make her evidence public, that was her right. She elected not to do so. To now argue
that en masse unsealing is required to monitor judicial inaction is meritless.
5

Plaintiff’s reliance on Eagle Star Ins. Co. Ltd. v. Arrowood Indem. Co., No. 13 Civ.
3410 (HB), 2013 WL 5322573 (S.D.N.Y. Sept. 23, 2013) (Baer, J.), and Abidor v. Johnson, No.
10 Civ. 4059 (ERK), 2016 WL 3102017 (E.D.N.Y. June 2, 2016), is similarly misguided. Not
only are both decisions unpublished, non-precedential district court opinions, they are also
readily distinguishable. In Eagle Star, which dealt with arbitration awards – which are
intrinsically judicial – Judge Baer explicitly gave notice that the documents at issue might be
unsealed, and the documents at issue related to a dispositive motion. Here, there is no reason to
think that any of the unadjudicated motions are dispositive, and no notice of unsealing was
offered – quite the opposite, in fact. See Eagle Star, 2013 WL 5322573, at *2 (citing cases
specifically addressing the extent to which arbitration awards are intrinsically judicial
documents). Abidor, in turn, involved a situation in which the presiding judge had expressly
requested to see the documents at issue, and in which there had been prior, relevant adjudications
– the relevant motion was a motion for reconsideration.
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Respectfully submitted,
KRIEGER KIM & LEWIN LLP
By: _________________________
Nicholas J. Lewin
Paul M. Krieger
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Telephone: (954) 356-0011
Email: smccawley@bsfllp.com

December 12, 2019
VIA ECF
The Honorable Loretta A. Preska
District Court Judge
United States District Court
Southern District of New York
500 Pearl Street
New York, NY 10007
Re:

Giuffre v. Maxwell,
Case No. 15-cv-7433-LAP

Dear Judge Preska:
Plaintiff Virginia Giuffre responds to Defendant Ghislaine Maxwell’s sealed letter in
response to Paragraph 3 of the Court’s October 28, 2019, Order. See Dkt. 998.1 Plaintiff opposes
Maxwell’s broad and categorical attempt to keep virtually all of the motion papers in this matter,
which are judicial documents afforded a presumption of public access, shielded from the public.
As set forth below, Maxwell fails to meet her burden of establishing that any of the documents
should remain under seal.
First, the first three pages of Maxwell’s submission, which (1) detail “the difficulty and
complexity” of complying with the Court’s instructions to provide reasons for maintaining under
seal judicial documents to which the public has a presumptive right to access, and (2) describe the
task’s “difficult-to-overstate importance to the lives of Ms. Maxwell and the non-parties,” serve
no purpose. See Def.’s Dec. 5 Ltr. at 1–3. “Difficulty” is no reason to deny the public access to
documents to which it is entitled under law. Maxwell is the party who seeks to protect these
judicial documents from public scrutiny. The burden of providing specific reasons to do so
therefore falls on Maxwell, not Plaintiff or the Court.
The “‘media’s’ interest in this case” is also not a reason to keep judicial documents sealed.
Id. at 3. To the contrary, it demonstrates the public’s strong interest in these materials, for which
a strong presumption of access applies. Maxwell’s letter suggests that the Second Circuit’s
unsealing of 2,000 pages of sealed and redacted summary judgment materials caused increased
media interest in Maxwell. To be clear, Maxwell has been accused of serious wrongdoing by
multiple individuals in multiple lawsuits. The media’s attention on Maxwell began long before

Plaintiff objects to Maxwell’s decision to file her letter under seal without the Court’s
authorization to do so. Maxwell does not identify any grounds for sealing the letter itself, which
does not contain any sensitive information. The public has a keen interest in this unsealing
process, and is entitled to review Maxwell’s arguments in favor of keeping these documents
from its view.
1
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the Second Circuit released the summary judgment materials in this matter. Maxwell therefore
cannot blame the Second Circuit’s order for “reporters lurking in the bushes.” See id.2
Second, the format of Maxwell’s submission does not comply with the Court’s instruction
to state the reason for maintaining documents under seal “in a summary fashion sufficient for the
Court to make a ruling.” See Dkt. 1011 (emphasis added). According to the Second Circuit’s
remand instructions, in weighing the presumption of access to judicial documents against
countervailing interests, the Court must “review the documents individually and produce specific,
on-the-record findings that sealing is necessary to preserve higher values” as opposed to making
“generalized statements about the record as a whole.” Brown, 929 F.3d at 48 (internal quotation
marks omitted). Instead of providing the Court with specific reasons necessitating sealing as to
each document, Maxwell provided the Court with a list of 13 broad and vague categories of reasons
for maintaining nearly all of the motion papers in this matter under seal. Maxwell’s chart links
each document to one or more categories of reasons for sealing. Such a high-level approach does
not adequately describe the countervailing interests that would justify sealing, and the Court should
reject the reasons proffered on this ground alone.
It should be noted that this is not Maxwell’s first effort to keep documents under seal using
vague arguments describing generic categories. On March 19, 2019, Maxwell filed a response to
the Second Circuit’s order to show cause, wherein she listed (in a similarly cursory fashion) several
reasons that the summary judgment materials should remain under seal, and attached a chart that
listed (again, in cursory fashion) why each specific document was either “[n]ot a judicial
document,” was filed “without any valid Rule 56 purpose,” or was otherwise objectionable. Case
No. 18-2868, Dkt. 149. The Second Circuit rejected each of these same arguments on appeal when
it published the entirety of the summary judgment record, and this Court should do the same.
For the following reasons, Maxwell’s list and chart raise meritless arguments, and are
otherwise insufficient to allow the Court to make a ruling on each individual document.
As to Reason A (“Privacy”), Maxwell’s chart does not state whose privacy interests are at
stake with respect to any document, or what information in each document threatens that privacy
interest. The chart does not pair with the separate list Maxwell submitted, which lists the nonparties who are to receive notice from the Court. Absent any meaningful attempt to describe these
individuals’ “privacy” interests, Maxwell has waived her arguments under this reason.

Maxwell asserts that “[d]espite the Second Circuit’s best efforts, it made serious mistakes.” Id.
The vague examples she lists, however, are not mistakes at all. Neither a “non-party’s name”
nor Maxwell’s email address is subject to redaction. Brown v. Maxwell, 929 F.3d 41, 48 n.22
(2d Cir. 2019) (“We have implemented minimal redactions to protect personally identifying
information such as personal phone numbers, contact lists, birth dates, and social security
numbers. We have also redacted the names of alleged minor victims of sexual abuse . . . .”).
2
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Reason B (“‘Ancillary’ court submissions”) is meaningless. First, Maxwell has not
explained how or why certain documents designated as such in her chart are “ancillary”
submissions—each document was submitted as part of a motion eventually ruled upon by the court,
and was necessary for the court’s ruling. Second, even if those documents were “ancillary,” in
Brown, the Second Circuit explained that “a court’s authority to oversee discovery and control the
evidence introduced at trial . . . is ancillary to the court’s core role in adjudicating a case.” 929
F.3d at 50. But the court did not hold that such “ancillary” documents are not judicial documents
subject to the presumption of public access, as Maxwell’s letter suggests. Instead, the court
explained that the presumption of public access as to those documents “is generally somewhat
lower than the presumption applied to material introduced at trial, or in connection with dispositive
motions such as motions for dismissal or summary judgment.” Id. But a presumption of public
access still applies, and “a court must still articulate specific and substantial reasons for sealing
such material.” Id. The fact that a document is an “ancillary court submission” is therefore not in
itself a reason for sealing, and Maxwell has failed to provide any actual justification for sealing
documents marked with Reason B in the chart.
Reason C (“Reasonable reliance on a protective order by a party or non-party”) is a
consideration that, once again, weighs in favor of taking the same approach the Second Circuit
took on appeal. The Second Circuit “redacted . . . deposition responses concerning intimate
matters where the questions were likely only permitted—and the responses only compelled—
because of a strong expectation of continued confidentiality.” Id. at 48 n.22. To the extent any
redactions are required for this reason, they should likewise be “minimal.”
Reason D (“Prevention of the abuse of court records and files”) suggests that documents
marked with this reason in Maxwell’s chart contain defamatory statements or will “promote public
scandal.” Although the court may use its supervisory power “to protect the judicial process,” id.
at 51, the fact that a judicial document might contain a defamatory statement or scandalous
information is not a reason to shield the entire document from the public. Without any explanation
or indication of what statements Maxwell alleges are defamatory or “promote public scandal,” or
how those statements constitute “abuse of court records and files,” Plaintiff has no way of
responding to this reason for sealing.
Reason E (“Annoyance, embarrassment, oppression, undue burden”) is a list of reasons
within a list of reasons. Maxwell does not explain whether she objects to unsealing on the basis
of annoyance, embarrassment, oppression, or undue burden as to each document. The words in
the list are far from synonymous, and the chart provides no justification or explanation, however
brief, supporting the countervailing interest at hand. Maxwell also cannot point to anything in the
record to suggest that documents were filed for these reasons, or to indicate that she timely raised
these objections before the district court in the first instance. Nor could she, as the documents
were obviously quite relevant to the topics at issue in the motions for which they were submitted.
Reason F (“Redundant, immaterial, impertinent, or scandalous material”) is also a list of
reasons without sufficient explanation as to the basis for maintaining each document under seal,
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and should be disregarded on this basis alone. None of the documents here is “redundant,
immaterial, impertinent, or scandalous,” and in any event Maxwell waived her right to have any
document excluded on this basis by not seeking relief from the district court when the documents
were first submitted.
Reasons G (“Preserving the fundamental rights of suspects or others under criminal
investigation”) and H (“Protecting criminal investigations and the privacy and safety of witnesses
and suspects in criminal investigations”) are based on the existence of a criminal investigation.
But Maxwell has not explained how the documents that she has identified would impact such a
criminal investigation. The fact that information in a document might relate to a pending criminal
investigation is not alone grounds for sealing. Without further justification, these reasons are
useless to both Plaintiff and the Court.
Reason I is simply “[o]ther interests.” Plaintiff has no way of responding to Maxwell’s
unknown reason for keeping documents marked with Reason I under seal.
Reason J (“Untrustworthy, unreliable and incorrect information”) also fails to specify
Maxwell’s actual interest in keeping the document sealed, or whether she seeks to keep the
document fully sealed as opposed to redacting certain portions that contain problematic
information. To the extent Maxwell is requesting the Court to pass judgment on the truth or falsity
of any of the statements she seeks to keep under seal, this would directly contradict the Second
Circuit’s direction that any unsealed materials “not reflect the court’s own findings.” Brown, 929
F.3d at 52.
Reason K (“Expectation of continued confidentiality”), like Reason A, fails to indicate who
holds as “legitimate expectation” of confidentiality over the “sensitive information they have
disclosed pursuant to protective orders.” It is also unclear whether there is any meaningful
difference between Reason K and Reason C (“Reasonable reliance on a protective order by a party
or non-party”). In any event, this reason would in no way justify keeping entire documents under
seal. Rather, as the Second Circuit noted, the Court should apply at most “minimal redactions”
for “deposition responses concerning intimate matters where the questions were likely only
permitted—and the responses only compelled—because of a strong expectation of continued
confidentiality.” Id. at 48 n.22.
Reason L (“Improper submission of documents”) is not a reason for maintaining a
document under seal. Maxwell has not made it clear whether she is contending that the documents
that fall under this category are not judicial documents, or whether they are judicial documents
but that there is some countervailing interest weighing in favor of sealing. If it is the latter,
Maxwell has failed to provide the applicable countervailing interest. It is also unclear to Plaintiff
why Maxwell has characterized “documents that a party has submitted for a non-merits purpose,
e.g., the confidentiality, discoverability or admissibility of information” as “improper.” To be
clear, none of the documents at issue was an “[i]mproper submission.” Each of the documents at
issue here were submitted in support of a motion, and is therefore a judicial document to which a
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presumption of access applies. See Schiller v. City of New York, 4 Civ. 7921, 2006 WL 2788256,
at *5 (S.D.N.Y. Sept. 27, 2006) (“Documents created by or at the behest of counsel and presented
to a court in order to sway a judicial decision are judicial documents that trigger the presumption
of public access.”).
Reason M (“Non-judicial documents”) relies on the false premise that any document
submitted in support of (or in opposition to) a motion would ever not be a judicial document.
Plaintiff stands by the arguments in her September 20, 2019, and November 12, 2019, letters to
the Court on the issue of what documents amount to judicial documents. Dkts. 988, 1008.3
Plaintiff maintains her position that each judicial document should be fully unsealed in this
matter with the exception of the same minimal redactions that the Second Circuit made to the
summary judgment materials: (1) “to protect personally identifying information such as personal
phone numbers, contact lists, birth dates, and social security numbers;” (2) “the names of alleged
minor victims of sexual abuse from deposition testimony and police reports;” and (3) “deposition
responses concerning intimate matters where the questions were likely only permitted—and the
responses only compelled—because of a strong expectation of continued confidentiality.” Brown,
929 F.3d at 48 n.22. Plaintiff also requests that the Court redact any sensitive medical records that
do not relate to Plaintiff’s claims in this matter. If Maxwell objects to this approach, then she must
provide a specific reason for each objection so that Plaintiff may respond and the Court may
properly evaluate the countervailing interests at hand.
Sincerely,
/s/ Sigrid S. McCawley
Sigrid S. McCawley, Esq.
cc: Counsel of Record (via ECF)

3

Plaintiff does not intend to respond to John Doe’s letter contending that undecided motions are
not judicial documents, which merely re-hashes arguments he has already made and is
substantively incorrect. Dkt. 1012. The Court ordered the parties to submit briefing on that
issue by November 12, 2019. Dkt. 998 at 2. John Doe’s letter is therefore more than three
weeks late. Nor is it clear that the Court’s order permitted John Doe, an unidentified non-party,
to weigh in on this issue. John Doe’s continued participation in the unsealing process is
inappropriate and taints these proceedings.
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December 12, 2019
Via ECF
The Honorable Loretta A. Preska
District Court Judge
United States District Court for the
Southern District of New York
500 Pearl Street
New York, NY 10007
Re:

RESPONSE REGARDING SEALING OF UNDECIDED MOTIONS
Giuffre v. Maxwell, Case No. 15-cv-7433-LAP

Dear Judge Preska:
Intervenors respectfully submit this response to John Doe’s and Ghislaine Maxwell’s
letters to the Court regarding the treatment of undecided motions as judicial documents. See Dkts.
1005, 1012.
J. Doe’s filing emphasizes and, in fact, heavily relies on the fact that the “mere filing of a
paper or document with the court is insufficient to render that paper a judicial document subject to
the right of public access.” Dkt. 1012, at 1 (citing United States v. Amodeo, 44 F.3d 141, 145 (2d
Cir. 1995). On that, all parties agree. Filing alone does not make a document a judicial document.
But the filing of a document that is “relevant to the performance of the judicial function and useful
in the judicial process” is sufficient to render that filing a judicial document. Lugosch, 435 F.3d at
119. The Court in Lugosch explicitly stated, “As a matter of law, then, we hold that the contested
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documents—by virtue of having been submitted to the court as supporting material in connection
with a motion for summary judgment—are unquestionably judicial documents under the common
law.” Id. at 123.
Motions and their supporting documents that are submitted to the Court for the Court’s
consideration in determining an issue of law are relevant to the Court’s judicial function and useful
in that process. They are thus judicial documents at the time of filing. There is no precedent to
suggest a filing can lose its status as a judicial document once given. Doe accepts the fact that
papers submitted in support of a pending motion for summary judgment are judicial documents
before the judge rules on them. See Dkt. 1012 at 4 (attempting to distinguish Lugosch v. Pyramid
Co. of Onondaga, 435 F.3d 110 (2d Cir. 2019). Accepting this, Doe would presumably agree that
Intervenors had a presumptive right of access to undecided motions on May 23, 2017, before the
case settled. Doe and Maxwell then must necessarily argue that the presumption of access
dissipated a day or two later, once the case settled. But there is no expiration date on judicial
documents. They either are or are not. The timing of when a requester seeks unsealing is simply
not a factor in determining whether a filing is a judicial document. See Lugosch v. Pyramid Co. of
Onondaga, 435 F.3d 110, 121 (2d Cir. 2006) (“While the defendants are correct that the underlying
summary judgment motion in Joy v. North had already been decided when the motion for access
to the documents was made, nothing about that timing was relevant to our conclusion in that case.”
(emphasis added)).
Doe and Maxwell appear to argue that the undecided motions in this case were judicial
documents once, and that Intervenors had a presumptive right to access them at any point prior to
the case settling, but that those rights were extinguished upon the case settling. Yet they can point
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to no authority imposing a time limit on the accessibility of judicial documents. To suggest that
the public could have had access, had they only acted faster to enforce their rights, is found
nowhere in the case law and cannot possibly serve the public interest in promoting “confidence in
the conscientiousness, reasonableness, or honesty of judicial proceedings.” Lugosch v. Pyramid
Co. of Onondaga, 435 F.3d 110, 119 (2d Cir. 2006). Intervenors thus respectfully request that the
court treat undecided motions as judicial documents, just as they would with decided and pending
motions.
Sincerely yours,
HOLLAND & KNIGHT LLP
/s/ Christine N. Walz
Sanford L. Bohrer
Christine N. Walz
31 West 52nd Street
New York, NY 10019
Telephone: 212.513.3200
Fax: 212.385.9010
Attorneys for Intervenors
Julie Brown and Miami Herald Media Company

Case 1:15-cv-07433-LAP Document 1015 Filed 12/12/19 Page 1 of 4

701 Brickell Avenue, Suite 3300 | Miami, FL 33131 | T | F 305.789.7799
Holland & Knight LLP | www.hklaw.com

Christine N. Walz
+1 305-789-7678
Sandy.Bohrer@hklaw.com
Sanford L. Bohrer
+1 305-789-7678
Sandy.Bohrer@hklaw.com

December 12, 2019
Via ECF
The Honorable Loretta A. Preska
District Court Judge
United States District Court for the
Southern District of New York
500 Pearl Street
New York, NY 10007
Re:

MOTION TO DOCKET AND UNSEAL MAXWELL’S DECEMBER 5, 2019,
LETTER
Giuffre v. Maxwell, Case No. 15-cv-7433-LAP

Dear Judge Preska:
It has come to Intervenors’ attention that Defendant Ghislaine Maxwell has transmitted a
letter to the court and to Plaintiff’s counsel under seal, without any notice of the filing on the
Court’s docket and without notice to Intervenors, a party in this case. Such surreptitious filing is
highly improper and illustrates Maxwell’s utter disregard for the public access issues at stake in
this litigation. Moreover, there is no indication Maxwell’s letter itself or any attachments setting
forth Maxwell’s arguments on sealing should be sealed. To the extent the attachments contain the
names and contact information of any non-parties named in sealed documents, as contemplated by
the Court’s October 28, 2019 Order (Dkt. 998), the parties should be instructed to enter into a
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protective order with Intervenors’ counsel to allow Intervenors to meaningfully participate in the
briefing on sealing.
ARGUMENT
I.

Notice of Maxwell’s December 5, 2019, Letter to the Court Must Be Docketed.
Notice of a filing under seal must be entered on the docket, to afford the public an

opportunity to contest the sealing of that document. See United States v. Haller, 837 F.2d 84, 87
(2d Cir. 1988) (“[N]otice that the government has moved to seal the agreement should be promptly
entered in the public docket files maintained by the district court clerk’s office.”); Hartford
Courant Co. v. Pellegrino, 380 F.3d 83, 96 (2d Cir. 2004) (“The docketing of motions to close a
proceeding or seal certain documents provides notice to the public, as well as to the press, that
such a motion has been made and . . . affords the public and the press an opportunity to present
objections to the motion.” (citing In re Search Warrant for Secretarial Area Outside Office of
Gunn, 855 F.2d 569, 575 (8th Cir. 1988)). Moreover, “[i]t is the clear law of this Circuit that civil
docket sheets “enjoy a presumption of openness and that the public and the media possess a
qualified First Amendment right to inspect them.” Bernstein v. Bernstein Litowitz Berger &
Grossmann LLP, No. 14-CV-6867 (VEC), 2016 WL 1071107, at *6 (S.D.N.Y. Mar. 18, 2016),
aff’d, 814 F.3d 132 (2d Cir. 2016).
Maxwell’s failure to notify the public of her submission under seal is made more egregious
by the fact that Maxwell did not even notify Intervenors – a party to this litigation – that the letter
was sent to the Court and opposing counsel. Thus, Intervenors respectfully request that the Court
docket the filing of Maxwell’s letter.
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II.

Maxwell’s December 5, 2019, Letter and Portions of the Letter’s Attachments
Should Be Unsealed.
Without having seen the contents of Maxwell’s letter, Intervenors understand the letter was

submitted in response to the Court’s Order dated October 28, 2019, asking the parties to identify
the docket entries they argue should not be unsealed and the reasons supporting their arguments.
As a party seeking unsealing of these very documents, Intervenors unquestionably have a right to
meaningfully respond. They are denied that right, first, when they were not even notified of the
letter’s submission to the Court, as discussed above, and second, when they cannot see the very
arguments to which they are entitled to respond.
Moreover, Maxwell’s letter and supporting materials are unquestionably judicial
documents to which the public has a right of access. The Court specifically requested the
information contained in Maxwell’s letter and attachments to aid the Court in determining which
docket entries should be unsealed. See Dkt. 998 ¶¶ 2, 3. Thus, Maxwell’s letter and attachments
are undoubtedly “relevant to the performance of the judicial function and useful in the judicial
process.” See Brown v. Maxwell, 929 F.3d 41, 49 (2d Cir. 2019). The documents are therefore
entitled to a “substantial” presumption of access. Id. at 53. Such a presumption may be overcome
only where the party seeking to seal the documents has identified with particularity competing
interests that outweigh the public interest in disclosure. See id. at 50. Here, the public has an
articulable interest in understanding a party’s arguments for sealing records in a matter devoted
entirely to adjudicating the right of public access to judicial records. In contrast, Maxwell has no
valid interest in keeping from the public her explanations to the court for sealing documents.

Case 1:15-cv-07433-LAP Document 1015 Filed 12/12/19 Page 4 of 4
The Honorable Loretta A. Preska
December 12, 2019
Page 4
Interevenors therefore respectfully request that Maxwell’s letter and attachments be
unsealed in their entirety, with the exception of any attachment identifying the names and contact
information of any non-parties named in sealed documents, as contemplated by the Court’s
October 28, 2019 Order (Dkt. 998). With regards to that attachment, the parties should be
instructed to enter into an “attorneys eyes only” protective order with Intervenors’ counsel to allow
Intervenors to meaningfully participate in the briefing on sealing.
Sincerely yours,
HOLLAND & KNIGHT LLP
/s/ Christine N. Walz
Sanford L. Bohrer
Christine N. Walz
31 West 52nd Street
New York, NY 10019
Telephone: 212.513.3200
Fax: 212.385.9010
Attorneys for Intervenors
Julie Brown and Miami Herald Media Company
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January 15, 2020
By ECF
The Honorable Loretta A. Preska
United States District Judge
Southern District of New York
500 Pearl Street, Room 2220
New York, NY 10007-1312
Re:

Giuffre v. Maxwell, 15 Civ. 07433 (LAP)

Dear Judge Preska:
We write on behalf of an anonymous non-party, John Doe, in advance of the conference
in the above-referenced matter scheduled for tomorrow.
The purpose of this conference, as set forth by the Court, is to “discuss next steps that
will enable the Court to conduct an individualized review of relevant documents” for potential
unsealing. Order, dated Dec. 16, 2019 (DE 1016), at 1. The Court has further explained that
those next steps include – in addition to evaluating the weight of any presumption of public
access that applies to judicial documents – identifying and assessing “any countervailing factors
that function to limit the weight of the presumption of public access.” Id. And the Court has
specifically explained that, as part of evaluating those countervailing factors, it intends to
“address notification of third parties named in the documents.” Id. at 2.
We write to renew our request that, as the Court establishes an individualized review
process, it consider the protocol we initially proposed in our letter to the Court dated September
3, 2019 (DE 980). We have appended a revised proposed protocol hereto, which seeks to
incorporate the progress made by the Court and parties since then.
Respectfully Submitted,
KRIEGER KIM & LEWIN LLP
By: _________________________
Nicholas J. Lewin
Paul M. Krieger
Encl.
cc (by ECF): All counsel of record
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EXHIBIT
REVISED PROPOSED PROTOCOL
The Court previously held that “only motions actually decided by Judge Sweet –
along with documents relevant to Judge Sweet’s decisions on those motions – are properly
considered judicial documents to which a presumption of public access attaches.” Order, dated Dec.
16, 2019 (DE 1016). Such materials are referred to herein as the “Sealed Materials.” The Court will
conduct an individualized review of these Sealed Materials to evaluate the weight of any
presumption of public access that applies, and to identify and weigh countervailing factors that
function to limit the weight of that presumption of public access. To assist in this process and afford
parties identified in the Sealed Materials the opportunity to participate, the Court should adopt the
following protocol:
(1)
Parties Identify Non-Parties: Pursuant to the Court’s Order, dated Oct. 28,
2019 (DE 998), at ¶ 2, Plaintiff Virginia Giuffre and Defendant Ghislaine Maxwell (collectively,
the “Original Parties”) shall continue to jointly identify any non-parties whose privacy or
reputational rights may be implicated by the unsealing of the Sealed Materials (each, a “NonParty,” and collectively, the “Non-Parties”). The Non-Parties identified by the Original Parties
should include, but not be limited to: (a) those persons who produced or answered discovery
based upon the representation or understanding that the discovery would be subject to the
Protective Order previously issued in this action; (b) persons who are identified as having
allegedly engaged in sexual acts with Plaintiff, or other alleged victims, or allegedly facilitated
such acts; (c) persons whose intimate, sexual, or private conduct is described in the Sealed
Materials; and (d) persons who are alleged to have been victimized by Jeffrey Epstein or
Defendant.
(2)
Notification to This Court: To the extent not already completed, see id.,
the Original Parties shall apprise the Court of the identities of the Non-Parties by making a joint
submission, under seal, identifying each such Non-Party and noting where in the Sealed Materials
each Non-Party is identified or referenced. To the extent not already done, the Original Parties’
submission to the Court should also include the following:
•

In order to facilitate an orderly adjudication of the privacy interest of each Non-Party,
the Original Parties’ sealed submission to the Court shall assign to each Non-Party a
numerical identifier (e.g. J. Doe #1, J. Doe #2, and J. Doe #3).

•

The Original Parties shall be required to exercise best efforts to identify and
provide to the Court available contact information or addresses for each NonParty or his or her legal counsel.

(3)
Initial Judicial Adjudication: The Court should then provide confidential
written notice to identified Non-Parties in order to permit such Non-Parties an opportunity to file,
under seal, objections to the release of the Sealed Materials. As set forth below, the notice to

Case 1:15-cv-07433-LAP Document 1019 Filed 01/15/20 Page 3 of 4

each affected Non-Party should furnish him or her with the assigned anonymous description and
numerical assignment, and set out the process for responding to such notice.
(4)
Provision of Sealed Materials to Affected Non-Parties: Upon request, a
Non-Party so notified shall receive from the Original Parties the excerpts of the Sealed Materials
pertaining to him or her (the “Excerpts”). Such request should be made under seal and served
upon counsel for the Original Parties. The Original Parties shall hold all requests received as
strictly confidential and shall not disclose the request. Upon receipt, the Original Parties shall
jointly release the Excerpts to the requesting Non-Party, who must maintain the Excerpts as
confidential and not disclose the same, absent further order of this Court. The requesting NonParty may utilize the Excerpts only as part of its sealed objections, if any, submitted to this Court.
(5)
Non-Party Objections: This Court should then set a fixed date for the
receipt of objections from Non-Parties. The Court should require that any such objections be: (a)
filed under seal; and (b) served upon the Original Parties. In order to ensure as transparent a
process as possible in these circumstances, in addition to filing under seal, the objecting NonParty shall publicly file a redacted objection on the Electronic Case Filing system (“ECF”)
reflecting the assigned J. Doe identifier. The redacted versions publicly filed on ECF must
remove all identifying information about the Non-Party, and any other referenced Non-Parties,
including from the Excerpts.
A Non-Party’s participation in this protocol is optional. Non-Parties are under no
obligation to object and a Non-Party’s decision not to do so shall not be deemed as consenting to
the unsealing of the Sealed Materials. The solicitation and receipt of objections from Non-Parties
who wish to participate is intended merely to aid the Court in balancing privacy interests against
the public’s right of access; it is not intended to substitute for that critical balancing test, which is
the responsibility of the Court in any event. See In re New York Times, 828 F.2d at 116 (“The
job of protecting [non-party privacy rights] rests heavily upon the shoulders of the trial judge . . .
.”). Accordingly, even if no objection is filed by a Non-Party, the Court still will undertake the
particularized review directed by the Court of Appeals.
(6)
Responses of the Original Parties to Any Non-Party J. Doe Objections:
The Court should provide the Original Parties an opportunity to respond to any objections filed
by Non-Parties. Accordingly, the Original Parties shall have fourteen (14) days after the filing
of any Non-Party objection to file an opposition, and the objecting J. Doe shall have seven (7)
days after the Original Party’s opposition is filed to file a reply in support of his or her objection.
The Original Parties and J. Doe shall file their respective submissions under seal, and, as set out
above, file a redacted copy of their submissions on ECF, redacting the Sealed Materials (or
excerpts therefrom) and any personally identifying information concerning each J. Doe.
*

*

*

Unless expressly stated otherwise, all notices, submissions, and filings made
pursuant to this Order should remain permanently sealed inasmuch as they are submitted solely so

2
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that the Court may decide whether any Sealed Materials may be unsealed. See Brown v. Maxwell,
929 F.3d 41, 50 n.33 (2d Cir. 2019).
The process outlined herein is intended to afford Non-Parties the opportunity to
participate in this proceeding solely as to the issue of whether any Sealed Materials that identify
them should be unsealed. Thus, if a Non-Party files an objection, he or she will be treated as having
made a limited purpose appearance in this action. An order from this Court unsealing the Sealed
Materials, in whole or part, as to a Non-Party should be deemed to have affected the Non-Party’s
rights and interests for purposes of appeal.
Pending the Court’s in camera review, the Sealed Materials should remain sealed.
However, nothing set forth herein precludes any party from communicating, publicly or otherwise,
including to law enforcement agencies, so long as such disclosures do not reveal the contents of the
Sealed Materials. A party is, therefore, free and without any restraint whatsoever, to disclose any
information within their personal knowledge. He or she is only limited, pending the completion of
the Court’s inquiry, from proceeding in violation of the Protective Order and other direction of this
Court.

3
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Haddon, Morgan and Foreman, P.C
Ty Gee

PH

150 East 10th Avenue
Denver, Colorado 80203
303.831.7364 FX 303.832.2628
www.hmflaw.com
tgee@hmflaw.com

December 5, 2019
Honorable Loretta A. Preska
United States District Court
Southern District of New York
500 Pearl Street
New York, NY 10007
Re: Defendant Maxwell’s Letter Brief re Materials That Should Remain Sealed or
Redacted
Giuffre v. Ghislaine Maxwell, No. 15 Civ. 7433 (LAP)
Dear Judge Preska:

Paragraph 1 of the Court’s October 28 Order (Doc.998) required the parties to identify
motions decided by the Court and related papers that were sealed or redacted (“Sealed
Materials”). Paragraphs 3 and 5 required that any party contending a Sealed Material
should remain sealed or redacted submit a letter brief providing the reason each such
material should remain sealed or redacted. On November 19 the Court said the
proponent of continued sealing/redaction need only state the reason in summary
fashion. Doc.1011. The Court extended to December 5 the time for submitting reasons.
The difficulty and complexity of the project. Before reaching the merits of
sealing/redaction of the Sealed Materials we think it appropriate and necessary to
address the complexity and difficulty of the project as well as its difficult-to-overstate
importance to the lives of Ms. Maxwell and the non-parties.
The volume of Sealed Materials is substantial. The Sealed Materials contain motions,
responses, replies, surreplies, sur-surreplies, memoranda, correspondence, declarations,
exhibits, notices, and orders. Depending whether the materials were filed under seal,
each motion, response, etc., occupied a separate docket number. We estimate we
reviewed more than 600 docketed materials, totaling more than 8,600 pages.
This project could not be accomplished by scanning or speed-reading. For redacted
materials, there were many documents where there was only a single item on a page
was redacted, e.g., a surname or an email address; there were other documents where
on a single page various phrases, sentences or paragraphs were redacted. To determine
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whether redaction was warranted, context was important. We were required to read
each word, line, paragraph and page of the Sealed Materials.
For reasons having to do with the legal bases for sealing and redacting non-judicial and
judicial documents, discussed later in this letter, this was not a project that could be
performed by non-lawyers or by lawyers who did not have familiarity with the lawsuit,
including plaintiff’s counsel’s litigation tactics, plaintiff’s allegations, and
Ms. Maxwell’s privacy interests.
Further complicating the review are the numerous and varied legal grounds for sealing
and redacting non-judicial and judicial documents. Two general grounds exist.
A document may be sealed if it is a non-judicial document or if it is a judicial
document which implicates a person’s interests that outweigh the presumption of
access afforded to that document. As the Second Circuit’s jurisprudence disclosees, it
is not always clear what is or is not a judicial document. Even when a document
categorically is a judicial one, there is more complexity yet. The weight of the
presumption of access depends on the nature of the document. The Second Circuit has
declined to limit the universe of interests that may be advanced to rebut the
presumption. See Hardy v. Equit. Life Assur. Soc’y of U.S., 697 Fed. Appx. 723, 725
(2d Cir. 2017). We have identified at least twelve applicable to Ms. Maxwell in this
action. Those reviewing the Sealed Materials on Ms. Maxwell’s behalf therefore were
required to determine while reading the materials (a) the weight of the presumption
that should be afforded a particular judicial document, and (b) whether one, two or, as
frequently was the case, numerous interests could be identified sufficient to rebut the
presumption of access.
The three counsel of record completed this project within the time constraints imposed
by the Court in this expedited proceeding. That is not a complaint or an excuse, simply
the reality that informs the product of our work. We have no doubt that we failed to see
all the redacted words, phrases, sentences or paragraphs that should remain redacted
and that we failed as to each redacted or sealed material to identify all the interests
supporting continued redaction and sealing of a material. It could not be otherwise,
given the time constraints and human limitations.
We speak from shared experience. The Second Circuit released some 2,000 pages of
sealed and redacted summary-judgment materials. See Brown v. Maxwell, 929 F.3d 41,
54 (2d Cir. 2019) Before releasing the materials the Second Circuit panel did not
request review by the parties, did not hold a hearing, did not notify the parties which of
the 2,000 pages would be unsealed and unredacted, and did not specify what words,
phrases, sentences or paragraphs it would be redacting. Instead the panel said it was
redacting “personal phone numbers, contact lists, birth dates, and social security
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numbers,” and “the names of alleged minor victims of sexual abuse from deposition
testimony and police reports, as well as deposition responses concerning intimate
matters where the questions were likely only permitted—and the responses only
compelled—because of a strong expectation of continued confidentiality.” Brown, 929
F.3d at 48 n.22. These criteria, the panel said, led to only “minimal” redactions. Id. at
48. The panel apparently did not consider any countervailing interests other than the
parties’ and minors’ “privacy interest[s],” id.
Despite the Second Circuit’s best efforts, it made serious mistakes. For example, it
redacted a non-party’s name in one location but not another; so the media immediately
gained access to that name. As another example, it redacted Ms. Maxwell’s email
address (which linked to her own domain name) in one location but not another;
shortly afterward hackers breached the host computer.
It would be hard to overstate the “media’s” interest in this case. By “media” we
include all constituents of the twenty-first century media—established newspapers and
broadcast media, internet publications of every kind, bloggers, hackers who publish on
the internet, social media users, and every person who owns a computer, tablet or
smart phone who distributes information to others. The lawyers for the parties and
non-parties have received hundreds of emails and telephone communications and
inquiries. Some of the parties, including plaintiff Giuffre and other plaintiffs and their
respective lawyers and public relations consultants, have stoked and are actively
stoking media interest for their own ends.
Ms. Maxwell has not sought out any media attention, and for that she has attracted
more media attention. London’s tabloid the Sun placed a “£10,000 bounty on
Maxwell’s head, dangling its checkbook to encourage anyone with information on her
whereabouts to come forward.”1 Vanity Fair reported, “Now, perhaps, Maxwell is the
one who needs to be looking over her shoulder—that is, for reporters lurking in the
bushes, ready to pounce with voice recorders and cameras in hand. In recent months,
journalists have searched high and low for Maxwell, who had already been
maintaining a low profile even before the Epstein scandal came roaring back to life
this past summer.”2

1

https://www.vanityfair.com/news/2019/11/hunt-for-jeffrey-epstein-alleged-enablerghislaine-maxwell?utm_medium=social&mbid=social_facebook&utm_brand=vf&utm_socialtype=owned&utm_source=facebook
2

Id.
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There is no doubt that every word, phrase, sentence and paragraph of any document
disclosed to the public will be scrutinized by members of the media with as much
diligence as we have—with the exception that they have no time limit and, depending
on the media member, with an economy of ethics.
For these reasons we respectfully request that before ordering the unsealing or
unredaction of any of the Sealed Materials, the Court notify us and the affected nonparties of the docket numbers it intends to disclose so that we can conduct a second
review of the materials. Under the circumstances we also request that, as to any
material to which we have lodged an objection to unsealing or unredaction, the Court
allow us to preserve the right to assert additional reasons to continue the
sealing/redaction that we were unable to identify in our initial review of these
thousands of pages of documents.
The reasons for maintaining the seal/redactions of the Sealed Materials. Because
of the volume of Sealed Materials, we prepared a spreadsheet, attached, which for each
docket number (a) states whether the filing was sealed or redacted, (b) provides the
title of the filing, and (c) provides the reason it should remain sealed or redacted. The
“reason” given is one or more letters, A, B, C, D, and so on, that correspond to the
following legal grounds:
A. Privacy. A person’s privacy interests are sufficient to overcome even a heavy
presumption of access afforded to a judicial document. See, e.g., Brown, 929 F.3d at 47
n.13, 51, 54; United States v. Amodeo (“Amodeo I”), 71 F.3d 1044, 1050 (2d Cir. 1995)
(“[t]he privacy interests of innocent third parties . . . should weigh heavily in a court’s
balancing equation”) (internal quotations omitted).
B. “Ancillary” court submissions. A court’s authority to oversee discovery and control
the evidence introduced at trial is ancillary to the court’s core role in adjudicating a case.
Brown, 929 F.3d at 50. Accordingly, the presumption is generally lower than the
presumption afforded to submissions implicating the court’s core adjudicatory role. We
submit that among the ancillary court submissions, many are so far removed from the
adjudicatory role that the presumption afforded them should be negligible. Joy v. North,
692 F.2d 880, 893 (2d Cir. 1982) (“We do not say that every piece of evidence, no matter
how tangentially related to the issue or how damaging to a party disclosure might be, must
invariably be subject to public scrutiny. An exercise of judgment is in order. The
importance of the material to the adjudication, the damage disclosure might cause, and
the public interest in such materials should be taken into account before a seal is
imposed.”).
C. Reasonable reliance on a protective order by a party or non-party. If a party or nonparty provides information in connection with a lawsuit in reasonable reliance upon a
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Federal Rule of Civil Procedure 26(c) protective order, the information must remain
sealed. See Martindell v. Int'l Tel. & Tel. Corp., 594 F.2d 291, 296 (2d Cir. 1979); see id. at
297-98 (Medina, J., concurring) (noting “overriding policy in favor of enforcing the civil
protective order against federal prosecutor’s request for deposition transcripts, and
holding, “A plaintiff in a civil litigation is bound by the terms of an agreement he has
made to restrict the access of non-parties, including the Government, to the products of
discovery. This was the essence of Judge Frankel's decision in GAF Corp. v. Eastman
Kodak Co., 415 F.Supp. 129 (S.D.N.Y.1976), with which I fully concur.”) (footnote
omitted). Martindell was cited with approval in SEC v. TheStreet.com, 273 F.3d 222, 232
(2d Cir. 2001), which was cited with approval in Brown, 929 F.3d at 51 n.40. Notably the
Second Circuit in Brown held that redactions of sensitive, private information disclosed by
witnesses in depositions because of “a strong expectation of continued confidentiality.”
Brown, 929 F.3d at 48 n.22.
D. Prevention of the abuse of court records and files. Courts must exercise their
supervisory power over their own records and files to ensure they “‘are not used to
gratify private spite or promote public scandal” or “serve as reservoirs of libelous
statements for press consumption.’” Brown, 929 F.3d at 51 (quoting Nixon v. Warner
Commc’ns, Inc., 435 U.S. 589, 598 (1978)). The Brown court held: “District courts should
exercise the full range of their substantial powers to ensure their files do not become
vehicles for defamation.” Id. at 53.
E. Annoyance, embarrassment, oppression, undue burden. Materials that cause
annoyance, embarrassment, oppression or undue burden to an individual should be sealed
or redacted. See Brown, 929 F.3d at 51.
F. Redundant, immaterial, impertinent, or scandalous material. Materials filed with the
court that are either impertinent or immaterial and also scandalous are entitled to no
presumption of access. Brown, 929 F.3d at 52 n.42.
G. Preserving the fundamental rights of suspects or others under criminal investigation.
The preservation of the fundamental rights of suspects and others under criminal
investigation is a powerful countervailing interest weighing against the presumption of
access. See Nixon, 435 U.S. at 595, 602; Brown, 929 F.3d at 47 n.13; Martindell, 594 F.2d
at 295-97.
H. Protecting criminal investigations and the privacy and safety of witnesses and
suspects in criminal investigations. The courts have an obligation to safeguard the
integrity of criminal investigations and the privacy and safety of witnesses and suspects
that are part of those investigations. United States v. Longueuil, 567 F. App’x 13, 16 (2d
Cir. 2014) (holding that district court properly sealed contested documents “as they
reflected sensitive information about cooperating witnesses,” and concluding that sealing
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was justified in part “to safeguard the privacy of individuals involved in an investigation”;
“[t]he district court was in the best position to weigh these factors”) (internal quotations
and citation omitted); Hardy, 697 Fed. App’x at 725 (2d Cir. 2017) (noting that courts
have found that the following can defeat presumption of access: protection of ongoing
investigations, safety of witnesses, national security, and trade secrets).
I.

Other interests. See Hardy, 697 Fed. App’x at 725 (“Courts have found that interests
such as protection of ongoing investigations, safety of witnesses, national security, and
trade secrets may be sufficient to defeat the presumption. We leave it to the district court
to identify any interest in favor of secrecy sufficient to defeat the presumption that court
orders be open to the public.”).

J.

Untrustworthy, unreliable and incorrect information. Courts should continue the
sealing or redaction of information that is or may be untrustworthy, hearsay or incorrect
or that simply is misinformation. See Amodeo I, 71 F.3d at 1052 (“The nature of some
parts of the Report militate against unsealing, however. Portions of the Report are
hearsay, and may contain misinformation. There is a strong possibility that the report will
contain material which is untrustworthy or simply incorrect.”) (internal quotations,
brackets, citation and ellipsis omitted).

K. Expectation of continued confidentiality. The Second Circuit has held that courts
should honor the “legitimate expectation of litigants” in the confidentiality of sensitive
information they have disclosed pursuant to protective orders. TheStreet.Com, 273 F.3d at
230; see Brown, 929 F.3d at 48 n.22 (redacting confidential or sensitive information
because of the witnesses’ “strong expectation of continued confidentiality” that had been
promised under protective order).
L. Improper submission of documents. Documents that a party has submitted for a nonmerits purpose, e.g., the confidentiality, discoverability or admissibility of information,
should remain sealed or redacted if there is any interest in sealing or redaction. See
TheSreet.Com, 273 F.3d at 233.
M. Non-judicial documents. As the Second Circuit has recognized, the mere filing of a
document with the court is insufficient to render it a judicial document subject to the right
of public access. Brown, 929 F.3d at 49. To be a judicial document it must be relevant to
the performance of the judicial function and useful in the judicial process. Id. A document
that fails this two-part test is not a judicial one, and it is not entitled to any presumption of
access. A fortiori any valid interest in sealing or redacting the document is sufficient to
result in sealing or redaction.
Very truly yours,
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Ty Gee
C: Counsel of Record via ECF

Case 1:15-cv-07433-LAP Document 1021 Filed 01/23/20 Page 1 of 18
K1G5giuC
conference

2

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
------------------------------x

3

VIRGINIA L. GIUFFRE,

1

4

Plaintiff,

5

v.

6

GHISLANE MAXWELL, et al.,

7
8

New York, N.Y.
15 Civ. 7433 (LAP)

Defendants.
------------------------------x

9

January 16, 2020
10:05 a.m.

10
Before:
11
HON. LORETTA A. PRESKA,
12
District Judge
13
14
APPEARANCES
15
16
17
18
19
20
21
22

BOIES, SCHILLER & FLEXNER, LLP
Attorneys for Plaintiff
BY: SIGRID S. McCAWLEY
SABINA MARIELLA
JOSH SCHILLER
HADDON, MORGAN & FOREMAN, P.C.
Attorneys for Defendant Maxwell
BY: LAURA A. MENNINGER
KRIEGER, KIM & LEWIN, LLP
Attorneys for John Doe, non-party
BY: PAUL M. KRIEGER
NICHOLAS J. LEWIN

23
24

HOLLAND & KNIGHT, LLP
Attorneys for Intervenors
BY: CHRISTINE WALZ

25
SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300

1

2

Case 1:15-cv-07433-LAP Document 1021 Filed 01/23/20 Page 2 of 18
K1G5giuC
conference

1

(Case called)

2

THE COURT:

3

MS. McCAWLEY:

4

THE COURT:

5

MS. McCAWLEY:

6

purposes of status conference.

7

the status of the case with respect to these issues?

8
9

THE COURT:

Is plaintiff's counsel ready?
Yes, your Honor.

Good morning.
Good morning.

We are here for the

Would you like me to address

Certainly.

If you feel you want to.

I

have your letters.

10

MS. McCAWLEY:

11

THE COURT:

12

MS. McCAWLEY:

Okay.

But, whatever you want to do.
Sure.

Sure.

I just wanted to do a few

13

updates, the focus trying to be to alleviate some of the burden

14

on the Court with respect to this review.

15

THE COURT:

Bless you, my daughter.

16

MS. McCAWLEY:

A few ideas that we have come up

17

with -- we have submitted the letter to you, obviously, which

18

poses an approach dealing with the non-parties.

19

piece of that, if it would be beneficial to the Court, we have

20

also gone through and categorized the individual non-parties to

21

put them in groupings.

22

name mentioned in the document that wouldn't necessarily be

23

deemed a non-party that the Court would think would need to get

24

notice, we can separate those out.

25

obviously in Maxwell's non-party list that are not in ours but

One other

For example, if there are a reporter's

There are names that appear

SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300

3

Case 1:15-cv-07433-LAP Document 1021 Filed 01/23/20 Page 3 of 18
K1G5giuC
conference

1

we have gone through and categorized those to tried to give a

2

grouping to alleviate some of the that so that the Court can

3

make a judgment as to who actually needs to get notice.

4

The other option that we came up with respect to

5

Court's overall review is with respect to crossover documents.

6

As you know, the Second Circuit released certain documents.

7

have had a team at our firm trying to go through and identify

8

where, if at all, those show up with within the documents that

9

are in the decided motions so that the Court, when doing the

10

review, doesn't have to look at something that's already been

11

ruled on.

12

THE COURT:

13

MS. McCAWLEY:

Released.
Released by the Second Circuit.

14

making headway with that.

15

Court in about two weeks.

16

We

We are

We can have a piece of that to the

The most time-consuming piece is the deposition

17

transcripts so that will take us a little bit longer but that

18

would be at least give the Court, within the decided motions

19

that we have provided, a separate column that would indicate as

20

to those, as you know, we laid forth the specific exhibits and

21

then, if one of those exhibits had a released portion of it or

22

it was all released, it would indicate that in the column.

23

So, we have started that project in assessing this

24

thinking that would be beneficial to the Court.

25

little bit more time to complete it but I think we would be
SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300

We need a

Case 1:15-cv-07433-LAP Document 1021 Filed 01/23/20 Page 4 of 18
K1G5giuC
conference

1

4

able to submit something like that to the Court.

2

THE COURT:

Yes, ma'am.

Thank you.

3

Ms. Menninger, did you want to add anything?

4

MS. MENNINGER:

5

We also have endeavored to do the same type of review

Yes, your Honor.

6

that Ms. McCawley just referred to and I think we would be in a

7

position to confer with Ms. McCawley and reach agreement on the

8

documents that we both believe have already been released by

9

the Second Circuit and no further review would be necessary.

I

10

would I distinguish that, of course from the mere fact a

11

non-party's name --

12

THE COURT:

13

MS. MENNINGER:

14

There is a third category that I think I might propose

I saw that in your letter.
That's a different issue.

15

to your Honor.

16

keep documents sealed and we, in our chart, elicit a number of

17

documents that we don't believe there is any countervailing

18

interest and we would propose could be unsealed to the extent

19

they do not include any non-party name.

20

back and recheck that list, your Honor, but we did, in our

21

December 5th submission, note a number of documents to which we

22

don't have a countervailing interest to assert and to the

23

extent they don't name any non-parties, I think your Honor

24

could also skip a review of those documents.

25

We were the only party to submit a request to

THE COURT:

I would need to go

Certainly.
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1

And you will confer with counsel?

2

MS. MENNINGER:

3

THE COURT:

4

MS. MENNINGER:

Of course.

And send that list in when you have it?
Of course, your Honor; and try to just

5

cut down on the number of documents to which this notice piece

6

and second review needs to occur.

7

THE COURT:

8

May I give you our preliminary thoughts as to how to

9

proceed?

Yes, ma'am.

Thank you.

And I will say that I am working off of Mr. Lewin's

10

revised proposed protocol.

First of all, I think it must be

11

correct that you people have all of these documents in

12

electronic form.

Is that correct?

13

MS. McCAWLEY:

14

THE COURT:

Yes, your Honor.

And one of the reasons I am asking that is

15

because now I am looking at Ms. Menninger's list of motions.

16

In many places where the docket number of the resolution is

17

listed, so for example I'm looking at the motion at docket

18

number 164, this is at page 14 of her list, and you will see

19

under resolved docket number it says sealed order.

20

can't find on PACER anything that looks like an order, and we

21

can't find in the sealed documents anything that looks like an

22

order at or about that date resolving this motion.

23

Well, we

So, to the extent that we can receive from you all of

24

this stuff in electronic form, that would be very helpful.

25

I will ask you, as we go along, what's going to make it easier
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1

for you?

2

We also thought that the way to do this would be to do

3

it in groups of motions.

So, for example, we take the first

4

five motions and, say, let's work on those first and get that

5

done.

6

as to those motions, great.

7

send the electronic files as to everything, that's fine, too.

8

But, we certainly thought we should do this on a rolling basis.

9

We talked about giving notice to the non-parties of what's

So, for example, if you wanted to send the material just
But, if it is easier for you to

10

going on now.

11

proposed form of notice saying here is what we are doing.

If

12

you wish to object you have, let's say, 14 days to do so.

You

13

have to file it with the Court within that time, serve it on

14

the parties within that time, etc., etc.

15

We would look to you to provide us with a

So, we would look to you for a form order for you to

16

use in notifying the non-parties.

17

you for affidavits of service on the non-parties -- of course

18

they would have to be sealed because that's the whole point

19

here.

20

we discussed, as is discussed in the proposed revised protocol,

21

then after the non-parties respond -- if they do -- then you

22

would have an opportunity to put in your countervailing

23

interests.

24

the non-parties to respond.

25

We probably would look to

I think you would have to do that.

Then, of course, as

So, maybe a week or two weeks after the date for

What would that look like?

Now I am going to go to
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1

Ms. Maxwell's letter dated December 5, and that's the letter in

2

which she notes the various reasons for maintaining the sealed

3

or redactions of the sealed materials and she lists a group of

4

countervailing factors including privacy ancillary court

5

submissions and the like, and in each one of the listings, of

6

course, she has citations to appropriate cases talking about

7

those factors.

8

together a similar list with the citations and the reason I am

9

saying this is what we are looking for from you is a specific

It would be fine if anyone else wishes to put

10

explanation of why the document should remain sealed or the

11

redactions should continue specific to that document.

12

that's what the Court of Appeals told us we have to do.

13

am not looking to you for a brief on every single document.

14

would think you would give me this much material.

15

this document implicates this person's privacy interests

16

because she is said to be a victim of sex trafficking.

17

all you need to say.

18

the citations to privacy, right, as Ms. Maxwell did in this

19

letter.

20

be privacy interests but whatever you want to say.

21

looking to you for something pretty brief but certainly

22

document-specific because I believe that's what the Court of

23

Appeals wants us to do.

24

will give you notice when we are going to rule on, let's just

25

say, motions 1, 2, 3, 4, and 5 of the sealed motions, we are

I think
But, I
I

You know,

That's

And, somewhere you have already given me

This person's privacy, mostly I think they're going to
But, we are

Then what I would propose to you is we
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1

going to rule on January 16th at 10:00.

2

bench with a court reporter and rule.

3

want, you don't have to be here.

4

in order to make the process go more quickly.

8

I will come out on the

You can be here if you

But, that is what we propose

5

So that's, in general, what we have in mind.

6

Mr. Lewin, in your proposed protocol you talked about

7

identifying the non-parties.

Counsel has done that in a sealed

8

manner so we have got that down and I agree that those parties

9

should be assigned identifiers John Doe no. 1, 2; whatever you

10

want to do.

And the documents filed by the non-parties and the

11

documents filed by the parties should be as transparent as

12

possible.

13

respect to John Doe no. 3, privacy interest, whatever, whatever

14

and file that redacted document on the public docket sheet.

15

Right?

So, you are going to say in your documents, with

Does that make sense?

16

What else?

17

Yes, ma'am.

18

MS. WALZ:

Okay.

May I have your responses?

Christine Walz, Holland & Knight

19

representing the Miami Herald.

20

have been referring to submitted by Ms. Maxwell's counsel --

21

THE COURT:

22

MS. WALZ:

With regards to the letter you

Yes, ma'am.
-- that letter itself has not been filed on

23

the docket and isn't available to counsel, as I understand it;

24

the December 5th letter.

25

THE COURT:

Let me just ask counsel if there is a

SOUTHERN DISTRICT REPORTERS, P.C.
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1

reason that can't be put on the public docket.

2

the attachment can't be.

3

MS. MENNINGER:

4

THE COURT:

5
6
7

9

I get perhaps

Correct, your Honor.

But the letter itself is pretty much legal

argument, right?
MS. MENNINGER:

I have no objection to the letter

being put on the docket.

8

THE COURT:

Would you do that, please?

9

MS. MENNINGER:

Yes, ma'am.

10

THE COURT:

Yes, ma'am.

Thank you.

11

What else, friends?

12

MS. MENNINGER:

13

I only want to bring to the Court's attention that

Your Honor, if I may?

14

some of these non-parties that we are talking to certainly are

15

either persons of means or otherwise have counsel.

16

them, however, live out of the country or live in remote places

17

and are not persons of means and don't have counsel and so I

18

only highlight that because I would like to make sure that

19

whatever process we employ for them to provide their

20

objections, etc., dealing them you need to file something under

21

seal or file it here or there is not likely to be something

22

within their Ken of knowledge.

23

THE COURT:

24

MS. MENNINGER:

25

Some of

What is your suggestion?
Your Honor, I am thinking that they

might need to just direct, be given alternatives including to
SOUTHERN DISTRICT REPORTERS, P.C.
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1

just submit it by letter.

2
3

10

THE COURT:

Why don't you talk with counsel about this

because presumably that would be included in the form --

4

MS. MENNINGER:

Exactly.

5

THE COURT:

6

MS. MENNINGER:

7

THE COURT:

8

MS. MENNINGER:

9

Honor, but we can finalize that.

-- notice order to them.
Certainly, your Honor.

Okay.
We did discuss it a little bit, your

10

THE COURT:

Yes, ma'am.

11

What else, friends?

What are your thoughts on time

12

frame?

13

days for the non-parties to respond which sounds pretty good

14

and I have forgotten, Mr. Lewin, if you said time for the time

15

for parties to respond to that or not.

16
17
18
19
20

I mean, I think that Mr. Lewin's proposed order had 14

MR. LEWIN:

I think we said seven days, Judge, but it

was no more than a suggestion.
THE COURT:

Talk to each other, tell me what that

should be, and we will figure that out.
What else?

Then, I would like to know from you, could

21

you give me an idea how many motions you want to do at a time?

22

I mean, my own view would be that we would take them in the

23

order that they're listed on Ms. Maxwell's attachment to the

24

November 12 letter and the reason I like this listing is

25

because it lists the motion, the date it was filed, the related
SOUTHERN DISTRICT REPORTERS, P.C.
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1

documents, the docket number of the order resolving the motion,

2

and the date of the resolution and whether it is sealed or

3

redacted.

4

could and so the question to you is how many of these motions

5

do you want to do at a time and how do you want to 0how many do

6

you want to do at a time?

So, I would like to work off of this form if we

7

Do you want to confer with each other and let me know?

8

MS. McCAWLEY:

That's fine, your Honor.

I mean,

9

obviously the plaintiff's position is to roll things out as

10

quickly as possible but it is really the Court's timing that

11

matters here.

12

THE COURT:

Well, but it is you too, or your opponent,

13

because you are going to have to be briefing this as we go on a

14

rolling basis.

15

MS. McCAWLEY:

16

THE COURT:

17

What else, friends?

18

MS. WALZ:

19
20

Right.

All right.

We can confer.
So, let me know that.

Yes, ma'am.

With regards to the attachment that you

referred to, that attachment will also be publicly filed?
THE COURT:

What's your position on that, please,

21

Ms. Menninger?

22

there any reason that can't be released?

23

It seems to just have docket numbers on it.

MS. MENNINGER:

Is

Your Honor, I would like to review it

24

again but assuming that that is the case, I don't have a

25

problem releasing it.
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1

THE COURT:

Okay.

2

MS. MENNINGER:

And confer with counsel.

I can't remember if there are

3

non-parties mentioned because they were in the title of a

4

particular pleading.

5

THE COURT:

12

Good point.

Well, why don't you do that

6

and let us know promptly because that will help everybody here

7

keep track of what we are doing.

8
9
10
11

Ms. Walz, again, the motions on this copy are in gray
so my view would be, counsel, that we go through and just do it
in order, take the first five or something like that.
MS. WALZ:

To the extent there is a third-party name

12

or something like that that counsel feels must be redacted, can

13

it be just redacted?

14

THE COURT:

Of course.

15

MS. WALZ:

16

THE COURT:

17

And, counsel, obviously one of the things you are

So we can have the benefit of the chart.
Of course.

Yes, indeed.

18

going to do first is assign identifiers to those third-parties

19

and maybe we could agree now that we are going to refer to them

20

by their identifiers throughout so if you file something in

21

this list of motions you will use the same identifier that you

22

have assigned, right?

23

MS. MENNINGER:

24

THE COURT:

25

Yes.

And the list of non-parties that you faxed

in last night, it is fine with me if you go down the side of
SOUTHERN DISTRICT REPORTERS, P.C.
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1

that and put your identifiers there and file it under seal so

2

we all know what we are doing.

3
4

MS. MENNINGER:

THE COURT:

6

MS. MENNINGER:

We will figure it out.

THE COURT:

9

MS. MENNINGER:

10

Yes, ma'am.

THE COURT:

Thank you.

What else, friends?

Anybody else want

anything?

12

Yes, ma'am.

13

MS. WALZ:

14

If we can get the most complete one

and do that.

8

11

Your Honor, I believe there are some

discrepancies between counsel's lists.

5

7

13

Your Honor, with regards to the unruled

upon motions --

15

THE COURT:

16

MS. WALZ:

Yes, ma'am.
-- on page 10 of the Court's order issued

17

earlier this week it seems to contemplate an additional process

18

with regards to the motions.

19

clarification as to what that might look like.

20

THE COURT:

My client would like some

I don't know.

Why don't you folks confer

21

among yourselves.

To my mind, the most important thing is to

22

get these ruled on motions in the process so that we can start

23

rolling them out.

24

me what else you want to do and when you want do it, that's

25

fine.

But, if you people want to confer and tell

But, it seems to me you can only do what you can do at a
SOUTHERN DISTRICT REPORTERS, P.C.
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1

14

time.

2

MS. WALZ:

Thank you, your Honor.

3

THE COURT:

Yes, ma'am.

4

MR. LEWIN:

Nothing, Judge.

5

THE COURT:

All right.

6

May we look to you for the form order in the next two

What else?

Gents?

Anything?

Thank you.

7

weeks, please?

And then tell me also what, if anything, you

8

want to do about any other general briefing on the

9

countervailing factors.

And again, the reason I refer to it is

10

because I assume when you do your document-by-document response

11

you will be referring back to the issues noted, whether it is

12

privacy, whether it's untrustworthy, unreliable and incorrect

13

information or whatever it is.

14

you to have citations in your document-by-document response but

15

rather to refer back.

16
17

Ms. McCawley, you are probably not going to have any
countering factors?

18

MS. McCAWLEY:

19

THE COURT:

20

And, again, I'm not looking to

No, we would have objections to them.

Yes, ma'am.

But what I am trying to do is

limit the size of your responses.

21

What else?

22

MR. LEWIN:

Judge, on this particular topic, obviously

23

part of the briefing is precisely what the Court is discussing

24

now which is the countervailing factors.

25

THE COURT:

Yes, sir.
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1

MR. LEWIN:

Identifying them.

But I would just raise

2

that, in addition, it may make sense to include in this

3

briefing the parties' sense of the weight --

4

THE COURT:

Precisely.

5

MR. LEWIN:

-- could be accorded to the presumption

6

itself.

15

The fact of the presumption is only the first step.

7

THE COURT:

Yes, sir.

8

MR. LEWIN:

Thank you, Judge.

9

THE COURT:

And, obviously however you want to do

10

that.

It would probably -- you look at them and if you can

11

categorize them generally, this one is a motion in limine, we

12

never went to trial so it is not really entitled to much

13

weight.

14

factors so your briefing is all in one place and your citations

15

are all in one place, that's fine.

16

with the document-by-document review as well.

17

If you want to do something like the countervailing

But, obviously, that goes

Does it make sense for us to, when we have agreed,

18

would you mark up, do further revisions to Mr. Lewin's revised

19

proposed protocol so we all know what we are doing?

20

ladies, may I ask you, maybe you can confer with Mr. Lewin as

21

well.

22

let's get it revised so we know what we are doing.

I mean, obviously this is on his machine, I guess, but

23
24
25

And,

Okay?

MR. LEWIN:

I am happy to share a Microsoft Word

THE COURT:

Oh, you're the best.

version.
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1

What else, friends?

Okay.

2

get going here, the sooner the better.

3

level best to rule on these as quickly as we can in a rolling

4

manner.

5

Thank you, all.

6

(Discussion off record)

7

THE COURT:

So, here we are.

Let's

And we will do our

Nice to see you.

I belatedly reminded counsel that I would

8

be looking for their list of documents already released and

9

documents as to which they say there is no countervailing

10

16

interest.

11

Yes, ma'am?

12

MS. McCAWLEY:

So, the only concern I have on the

13

second piece, which is the ones that Maxwell is not objecting

14

to in this, they obviously are all of the documents that they

15

would like to see released and when we talked about this

16

process in the beginning it was not going to be piecemeal,

17

meaning things that were negative to Virginia only get released

18

when the things to Maxwell don't get reviewed or released

19

timely.

20

bucket by bucket so that there is a quality in what is being

21

released at the same time.

22

So, that's why I appreciate your Honor's taking it

THE COURT:

I missed what you said.

23

you are saying to me right now.

24

MS. McCAWLEY:

25

I don't know what

In other words, Maxwell is not

objecting to many things and to the items she is not objecting
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1

to, those are items that she would like to see released for

2

reasons that they could be, could be negative to my client.

3

And the whole point of this process was to have it be fair and

4

equal where there would be review of all documents at the same

5

time and they would be being released equally.

6

THE COURT:

Here is the deal.

We are not doing all

7

the documents at the same time because that would take you 12

8

years to brief and me 12 years to decide.

9

MS. McCAWLEY:

Right.

10

THE COURT:

11

on a motion-by-motion basis.

12

We are going to do it on a rolling basis

MS. McCAWLEY:

I understand.

So, I am asking that on

13

the motion-by-motion, as you are taking those first five

14

they're released in that order, in other words this first batch

15

of the things that they're just not objecting to doesn't roll

16

out, it rolls out at the same time in the order that you have

17

already processed so that things are really equally --

18

THE COURT:

I am still not understanding you.

19

There should be a list of documents as to which there

20

is no countervailing interest, that is no reason not to release

21

them.

22

Right?

23

which the right of access has attached.

24
25

There is no reason they shouldn't be released ASAP.
There is no justification for holding documents as to

MS. McCAWLEY:

I understand, your Honor.

I think the

point that I was trying to make -- and your point is well
SOUTHERN DISTRICT REPORTERS, P.C.
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1

taken -- I just want to ensure that the process, that it is not

2

a situation where only those get released and then we are miles

3

away from other things being released.

4

inherently unfair and it should be reviewed in the process.

5

THE COURT:

I don't see that.

It just seems

Documents as to which

6

there is no countervailing interest should be released ASAP

7

whatever they are.

8

MS. McCAWLEY:

9

THE COURT:

10
11
12

else back there?

I understand, your Honor.

Thank you, friends.

Was there anything

No.

Thank you.

Good morning.
o0o

13
14
15
16
17
18
19
20
21
22
23
24
25
SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300

Case 1:15-cv-07433-LAP Document 1022 Filed 01/23/20 Page 1 of 1

IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF NEW YORK

______________________________________
USA / Plaintiff(s)
v.

______________________________________
Defendant(s)

)
)
)
)
)
)
)
)
)
)
)

Case No.: _________________________

NOTICE OF FILING OF OFFICIAL TRANSCRIPT

Notice is hereby given that an official transcript of a ________________ held on __________________
has been filed by the court reporter/transcriber in the above-captioned matter.
Redaction responsibilities apply to the attorneys of record or pro se parties, even if the person requesting
the transcript is a judge or a member of the public or media.
The parties have seven (7) calendar days from the date of filing of this NOTICE to file with the court
any NOTICE OF INTENT TO REQUEST REDACTION of this transcript. A copy of said NOTICE must also
be served on the court reporter. If no such NOTICE is filed, the transcript may be made remotely electronically
available to the public without redaction after ninety (90) calendar days.
This process may only be used to redact the following personal data identifiers: Social Security
numbers; dates of birth; minors’ names; and financial account numbers. See Federal Rule of Civil Procedure
5.2, and Federal Rule of Criminal Procedure 49.1. Parties wishing to request redaction of other information
may proceed by motion.
I (we) certify that the foregoing is a correct transcript from the record of proceedings in the aboveentitled matter.

_________________________

_________________________

Court Reporter/Transcriber

Date
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

Virginia L. Giuffre,
Plaintiff,
v.

Case No.: 15-cv-07433-RWS

Ghislaine Maxwell,
Defendant.

NOTICE OF MOTION FOR RECONSIDERATION
PLEASE TAKE NOTICE, upon the accompanying Memorandum in Support, pursuant to
Local Rule 6.3 of the Local Rules of the United States District Court for the Southern District of
New York, Intervenors Julie Brown and Miami Herald Media Co., hereby move this Court for
reconsideration of this Court’s Opinion and Order (Dkt. 1018), dated January 13, 2020.

Dated: New York, New York
January 27, 2020

Respectfully submitted,
/s/ Christine N. Walz
Sanford L. Bohrer
Christine N. Walz
31 West 52nd Street
New York, NY 10019
Telephone: 212.513.3200
Fax: 212.385.9010
Attorneys for Intervenors
Julie Brown and Miami Herald Media Company
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

Virginia L. Giuffre,
Plaintiff,
v.

Case No.: 15-cv-07433-RWS

Ghislaine Maxwell,
Defendant.

MEMORANDUM OF LAW IN SUPPORT OF
INTERVENORS JULIE BROWN AND MIAMI HERALD MEDIA COMPANY’S
MOTION FOR RECONSIDERATION
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Pursuant to Local Rule 6.3 of the Local Rules of the United States District Court for the
Southern District of New York, Intervenors Julie Brown and Miami Herald Media Co. respectfully
submit this Memorandum in Support of their Motion for Reconsideration of the Court’s Opinion
and Order (Dkt. 1018), filed January 13, 2020.
ARGUMENT
I.

Legal Standard

Reconsideration is appropriate “where there is an intervening change of controlling law,
newly available evidence, or the need to correct a clear error or prevent manifest injustice.” Perez
v. Progenics Pharm., Inc., 46 F. Supp. 3d 310, 314 (S.D.N.Y. 2014). Where new law or facts
become known, a motion for reconsideration is appropriate to determine whether, “had they been
considered, [they] might reasonably have altered the result reached by the court.” Id.
“Alternatively, the Court may grant the motion to ‘correct a clear error or prevent manifest
injustice.’” Glob. View Ltd. Venture Capital v. Great Cent. Basin Expl., L.L.C., 288 F. Supp. 2d
482, 483 (S.D.N.Y. 2003).
II.

Recent Ninth Circuit Opinion Makes Clear That Undecided Motions Are
Judicial Records.

Just four days after this Court issued its opinion on undecided motions, the Ninth Circuit
issued an opinion that would have provided substantial guidance to this court on pre-judicial action
filings and is likely to alter the outcome of the court’s decision. See Courthouse News Serv. v.
Planet, No. 16-55977, 2020 WL 253562 (9th Cir. Jan. 17, 2020). For this reason, Intervenors urge
this Court to reconsider its January 13, 2020 decision addressing whether undecided motions are
judicial documents.
In Courthouse News, the Ninth Circuit considered “at what point in time [the] right [of
access] attaches” to a court filing, rejecting the argument that “the right of access to civil
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complaints attaches only at the moment ‘they become the subject of some type of judicial action.’”
Id. at *6, *8. Specifically, in Courthouse News, a court clerk argued that the public’s right to access
newly filed civil complaints “does not arise until judicial action of some sort.” Id. at *7. The Ninth
Circuit flatly rejected this argument, stating that “no court has held or even suggested that the
public character of judicial records depends on whether the proceedings have progressed to a stage
requiring a judge to act on the papers.” Id. at *8.
While the newly filed complaints in Courthouse News are the subject of still-pending
litigation, Intervenors urge the Court, for this case and all those that follow, not to create an
artificial distinction between undecided and still-pending motions, which cannot withstand
scrutiny under the First Amendment. In distinguishing between still-pending and ultimately
undecided motions, the Court focused only on the benefit of having the public “monitor judicial
decision-making.” Dkt. 1018, at 8. But the purpose in allowing public access to court documents
is far broader than that. As the Ninth Circuit articulated in Courthouse News:
Some civil complaints may never come up for judicial evaluation because they may
prompt the parties to settle. The public still has a right to know that the filing of the
complaint in our courts influenced the settlement of the dispute: “When a complaint
is filed, and the authority of the people of the United States is thereby invoked, even
if only as a threat to induce settlement, the American people have a right to know
that the plaintiff has invoked their power to achieve his personal ends.”
Courthouse News Serv., No. 16-55977, 2020 WL 253562, at *8 (emphasis in original) (quoting
Bernstein v. Bernstein Litowitz Berger & Grossmann LLP, No. 14-CV-6867 (VEC), 2016 WL
1071107, at *9 (S.D.N.Y. Mar. 18, 2016), aff’d, 814 F.3d 132 (2d Cir. 2016)).
As this Court held in Bernstein, “a public understanding of the courts is necessary for the
judicial branch’s accountability and legitimacy.” No. 14-CV-6867 (VEC), 2016 WL 1071107, at
*9. “And the public has a right to know how its resources are being used—courts are funded by
the public, . . . and the laws under which parties sue may be refined, rescinded, or strengthened

2
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based on the public’s views of the ways in which they play out in court.” Id. Thus, the fact that
parties settled after filing motions with the Court is in itself worth of public scrutiny. It is entirely
likely the filing of the motions and a desire not to have the judge rule adversely against a party
caused the settlement. The public has a right to know what influences parties’ settlement decisions
and how they use the court – a public resource – to achieve settlement.
Moreover, finding that undecided motions are not judicial documents while at the same
time “acknowledg[ing] the realistic possibility that [the undecided motions] are relevant” to Judge
Sweet’s other decisions is directly contrary to the mandate from the Second Circuit on this matter.
Dkt. 1018 at 10. The Second Circuit held that a document is “‘relevant to the performance of the
judicial function’ if it would reasonably have the tendency to influence a district court’s ruling on
a motion . . . , without regard to . . . whether the document ultimately in fact influences the court’s
decision.” Brown v. Maxwell, 929 F.3d 41, 49 (2d Cir. 2019) (emphasis in original). Thus, a
document that has the tendency to influence a judge’s decision, even if it in fact does not influence
the judge’s decision, is a judicial document. Yet this Court says it will unseal undecided motions
only if it is shown that they were in fact “relevant to Judge Sweet’s actual decisions.” Dkt. 1018,
at 10. This places an impossible burden on Intervenors to demonstrate what was in the mind of
Judge Sweet when the documents were filed (and he held hearings on many of those motions). In
contrast, the Second Circuit articulated an objective, rather than subjective, analysis to determine
whether certain types of documents are judicial documents, that is, those “that would reasonably
have the tendency to influence” a court’s ruling, regardless of whether it “ultimately in fact
influences the court’s decision.” Brown, 929 F.3d at 49. “[T]he proper inquiry is whether the
documents are relevant to the performance of the judicial function, not whether they were relied
upon.” Id. at 50.

3
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The Second Circuit’s opinion in Brown, combined with this Court’s opinion in Bernstein and
the Ninth Circuit’s newly issued opinion in Courthouse News, lead to an unquestionable conclusion:
whether a document was the subject of judicial action cannot form the basis for determining whether
it is a judicial document. A document is a judicial document if it is of the type that “reasonably [has]
the tendency to influence a district court’s ruling,” regardless of “whether the document ultimately
in fact influences the court’s decision.” Brown, 929 F.3d at 49. A presumptive “right of access to
[judicial documents] arises when they are filed with the court.” Courthouse News, No. 16-55977,
2020 WL 253562, at *9. It does not matter “whether the proceedings have progressed to a stage
requiring a judge to act on the papers.” Id. at *8. And if the parties settle before a judge has the
opportunity to rule on a motion, all the more reason for the public to gain access to the undecided
motions so that they may understand how the motions “influenced the settlement of the dispute.” Id.
(“Citizens could hardly evaluate and participate in robust public discussions about the performance
of their court systems if complaints—and, by extension, the very existence of lawsuits—became
available only after a judicial decision had been made.”).
CONCLUSION
For all of the foregoing reasons, Intervenors respectfully request that this Court reconsider
its January 13, 2020, order and issue a ruling consistent with this and other circuits’ finding that
whether a judge ruled on a motion is not determinative of whether a document is deemed judicial.
Dated: New York, New York
January 27, 2020

Respectfully submitted,
/s/ Christine N. Walz
Sanford L. Bohrer
Christine N. Walz
31 West 52nd Street
New York, NY 10019
Telephone: 212.513.3200
Fax: 212.385.9010
Attorneys for Intervenors
Julie Brown and Miami Herald Media Company
4
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Haddon, Morgan and Foreman, P.C
Ty Gee

PH

150 East 10th Avenue
Denver, Colorado 80203
303.831.7364 FX 303.832.2628
www.hmflaw.com
tgee@hmflaw.com

January 30, 2020
Honorable Loretta A. Preska
United States District Court
Southern District of New York
500 Pearl Street
New York, NY 10007
Re: Defendant Maxwell’s Letter Submitting Materials Relating to Protocol
and Non-Party Notice
Giuffre v. Maxwell, No. 15 Civ. 7433 (LAP)
Dear Judge Preska:
We submit with this letter four documents for the Court’s review and approval:
• [Proposed] Order and Protocol for Unsealing Decided Motions (“Order and
Protocol”);
• Notice to Non-Parties of Possible Unsealing of Sealed Documents (“Non-Party
Notice”);
• Form – Non-Party’s Request for Excerpts of Sealed Documents and
Acknowledgment of Court Order and Protocol Governing the Excerpts (“NonParty Request”);
• Form – Non-Party’s Objection to Unsealing (“Non-Party Objection”).
The original parties have conferred between themselves and with counsel for
Intervenors Brown and Miami Herald and for J. Doe (collectively, “Seal
Participants”). All the Seal Participants agree on the form of the last three bulleted
documents. There are a few disagreements relating to the language of the Order and
Protocol that the Seal Participants request that the Court resolve.
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Honorable Loretta A. Preska
January 30, 2020
Page 2
The original parties, i.e., plaintiff and defendant, worked off J. Doe’s proposed
protocol, Doc.1019. The original parties ultimately made substantial changes to the
protocol. The changes were made for various reasons, most of which will be apparent,
e.g., the protocol did not address various substantive and procedural issues, it did not
account for the Court’s rulings and comments at the January 16 status conference, and,
in our view, it did not establish a process for non-party participation that accounted for
non-parties who had no experience with court submissions. Because of the sheer
number of substantive changes to the protocol, we do not believe a redline would be
useful; so we do not supply one here. However, we would be happy to supply one upon
request from the Court. We do not believe the Seal Participants’ various disagreements
about our proposed Order and Protocol require a redline for their resolution.
The Seal Participants have consensus on the general process for non-party
participation:
1. Non-parties would be notified via the Non-Party Notice.
2. The Non-Party Notice would attach three documents:
a. The Order and Protocol;
b. The form Non-Party Request;
c. The form Non-Party Objection.
3. If the non-party wishes to participate, he or she would fax or mail to the Court
the completed Non-Party Request form.
4. The original parties would serve the requesting non-party with sealed excerpts
referencing/identifying the non-party.
5. If the non-party wishes to object, she would fax or mail to the Court the
completed Non-Party Objection form.
I want to point out that on one area we were presumptuous about the Court’s
resources and inclinations. Doe’s protocol contemplated that each objecting non-party
would submit requests for excerpts and objections “under seal” and would file
“a redacted objection” on the Electronic Case Filing system “reflecting assigned
[pseudonymous] identifier,” Doc.1019, at 3. We did not think that was a workable
procedure for various reasons, e.g., most non-lawyers would not know what it means to
file something “under seal” or to “redact,” and non-lawyers do not have access to the
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Honorable Loretta A. Preska
January 30, 2020
Page 3
ECF filing system. So in the Order and Protocol we propose to have the non-parties
submit excerpt requests and unseal objections by faxing or mailing them to the Court
directly and faxing, mailing or emailing a copy to counsel for the original parties.
We further propose that the Court’s staff be responsible for keeping the non-party
submissions under seal, and publicly filing a redacted version of the objection.
We contemplate that for each non-party submission the Court’s staff would substitute
in the redacted version the pseudonymous identifier for the non-party’s name, redact
as appropriate the submission, and file the redacted version in the ECF system. We
could not come up with a better idea. We assume—but have no way of knowing—that
the number of non-parties who will make excerpt requests and file objections will be
relatively small.
The original parties are in discussions about a list of the non-parties (each correlated to
pseudonymous identifiers) who should receive notices. We expect to submit on
February 3 either a joint list or separate list with differences outlined.
Very truly yours,

Ty Gee
C: Counsel of Record via ECF
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

-------------------------------------------------X

Plaintiff,
v.
GHISLAINE MAXWELL,
Defendant.

...............................................

VIRGINIA L. GIUFFRE,

15-cv-07433-LAP
[PROPOSED] Order and Protocol for
Unsealing Decided Motions

-------------------------------------------------X
The Court previously ruled that “only motions actually decided by Judge Sweet—along
with documents relevant to Judge Sweet’s decisions on those motions—are properly considered
judicial documents to which a presumption of public access attaches.” Order, dated Dec. 16,
2019 (Doc.1016). Such materials are referred to herein as the “Sealed Materials” or “Sealed
Item.” The Sealed Materials are enumerated in the List of Decided Motions (Doc.1007-1)
approved by the Court on January 16, 2020. In accordance with Brown v. Maxwell, 929 F.3d 41,
49-51 (2d Cir. 2019), the Court will conduct an individualized review of each Sealed Item in the
List of Decided Motions to determine (1) whether it is a judicial document, (2) if it is not a
judicial document, whether it should remained sealed/redacted, (3) if it is a judicial document,
(a) the weight of presumption of public access that should be afforded it, (b) the identification
and weight of any countervailing interests supporting continued sealing/redaction, and
(c) whether the countervailing interests rebut the presumption of public access. To assist in this
process and afford persons identified or otherwise interested in the Sealed Materials the
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opportunity to participate in the Court’s individualized review, the Court adopts the following
protocol.
1.

Non-Parties List: Plaintiff Virginia Giuffre and Defendant Ghislaine Maxwell

(collectively, the “Original Parties”) each have submitted under seal a list of non-parties whose
privacy, reputational or other interests may be implicated by the unsealing of the Sealed
Materials (each, a “Non-Party,” and collectively, the “Non-Parties”). Because the Original
Parties did not agree on one or more Non-Parties to be included in the list, the Court has resolved
all such disagreements and shall issue to the Original Parties a Court-approved Non-Parties List,
which shall be sealed. The Non-Parties shall include but are not limited to: (a) persons who
produced or answered discovery based upon the representation or understanding that the
discovery would be subject to the Protective Order previously issued in this action; (b) persons
who are identified as having allegedly engaged in sexual acts with Plaintiff, or other alleged
victims, or allegedly facilitated such acts; (c) persons whose intimate, sexual, or private conduct
is described in the Sealed Materials; and (d) persons who are alleged to have been victimized.
The Non-Parties List will:
• Identify each Non-Party by his or her name, which correlates to a unique
pseudonymous identifier, i.e., Doe #1, Doe #2, and Doe #3.
• Provide the address or contact information for each Non-Party or his or her legal
counsel, which the Original Parties identified to the best of their ability.
2.

Judicial Adjudication: Because of the volume of Sealed Materials, the Court will

conduct an individualized review of the Sealed Materials sequentially, five motions at a time. For
the purpose of this Protocol, “motion” refers to each shaded Sealed Item in the List of Decided
Motions (Doc.1007-1). For example, Doc. 14 and all unshaded Sealed Items listed below
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Doc.14, i.e., Docs. 15, 16, 16-1, 23, 24, 25, 26, 26-1, 29 and 30, constitute a “motion” for
purposes of this Order and Protocol The following procedure shall be used for each set of
motions reviewed by the Court:
a.

The Court will notify the parties via minute order (“Notification”) of the set of

five motions that will be decided. The Court will consider input from the Original Parties
whether five motions, or a greater or lesser number of motions, is appropriate in light of
the volume and complexity of the motions.
b.

As soon as practicable after the Notification the Original Parties shall confer and

shall use their best efforts to cause each Non-Party to be served confidentially with a
Non-Party Notice approved by the Court. Service shall be effected via first class certified
mail, return receipt requested. After service, the party causing the service shall file a
certificate of service, stating the date of service and identifying the Non-Party by his or
her pseudonymous identifier.
c.

Within 14 days of service of the Non-Party Notice, a Non-Party may submit to

the Court a request for excerpts of the Sealed Materials pertaining to him or her (the
“Excerpts”). The form request shall be approved by the Court and attached to the NonParty Notice. The request shall be faxed or mailed to the Court and served upon counsel
for the Original Parties. Upon receipt of the request, the Original Parties shall confer and
cause the Excerpts to be served via U.S. mail promptly on the requesting Non-Party.
d.

Within 14 days of service of the Excerpts, the Non-Party may submit to the

Court an objection to unsealing/unredacting (“Non-Party Objection”). A form Non-Party
Objection, approved by the Court, shall be attached to the Non-Party Notice. The
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submission shall be served on the Original Parties. Within 14 days of service of any NonParty Objection, the Original Parties may file a response; the response shall be served on
the objecting Non-Party. Within 7 days of service of any response, the objecting NonParty may submit a reply.
e.

Within 14 days of service of any Non-Party Objection, any Original Party may

file an objection to unsealing/unredacting (“Party Objection”). Any response to the Party
Objection shall be filed within 14 days. The objector shall have 7 days to file a reply.
f.

If within 14 days of the Notification no Non-Party has requested Excerpts, the

Original Parties shall have 14 days from the date on which the Non-Party’s time to object
expires to submit an objection to unsealing. Any response shall be filed within 14 days.
The objector shall have 7 days to file a reply.
g.

The objection to a particular sealed item shall be succinct and shall state the

reasons for the objection and shall identify any countervailing interest, if applicable.
h.

Any objecting Original Party or Non-Party may request an evidentiary hearing

after receiving a response to his or her objection. Any such request shall be made
prominently in the reply and shall summarize the evidence he or she wishes to present.
The Court will determine whether a hearing will be granted.
i.

After objections, responses and replies have been submitted, and any evidentiary

hearing held, the Court will enter a minute order setting the date and time it will decide in
open court the objections lodged as to each set of motions. Appearance by any of the
parties or Non-Parties is optional. The Court will determine whether each Sealed Item
shall be (1) unsealed in its entirety, (2) unsealed in redacted form, or (3) kept under seal.
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Thereafter the Court will issue a Notification of the next set of five motions to be
decided.
3.

Non-Party Participation.
a.

Any Non-Party requesting Excerpts shall maintain them as confidential and shall

not disclose them to anyone other than, as applicable, to the lawyer representing him or
her in this proceeding. The requesting Non-Party may use the Excerpts only to decide
whether to object and to prepare his or her objection, if any, submitted to this Court.
A Non-Party’s request for the Excerpts constitutes acknowledgment of compliance with
this Court’s restrictions placed on the Excerpts and submission to this Court’s jurisdiction
for purposes of enforcement of the restrictions.
b.

A Non-Party who submits an objection submits to the Court’s jurisdiction for

purposes of the unsealing/unredaction proceeding.
c.

A copy of this Order and Protocol shall be served with the Non-Party Notice.

d.

All submissions by Non-Parties to the Court shall be under seal. The Original

Parties served with Non-Party submissions shall not disclose them to anyone else.
e.

The Court’s staff will receive Non-Party submissions, make appropriate

redactions, e.g., the Non-Party’s identifying information (with the assistance of the
Original Parties, as appropriate), substitute Non-Party pseudonymous identifiers as
appropriate, redact the submission as appropriate, and file them as redacted via ECF,
identifying the Non-Party solely by his or her pseudonymous identifier.
f.

A Non-Party’s participation in this protocol is optional. Appearances by Non-

Parties and their counsel in this seal/unseal proceeding shall be considered limited and for
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the purposes set forth in this Order. Non-Parties are under no obligation to object and a
Non-Party’s decision not to do so shall not be deemed consent to the unsealing of any
Sealed Materials. The solicitation and receipt of objections from Non-Parties who wish to
participate is intended merely to aid the Court in balancing privacy and other interests
against the public’s right of access. The Court will conduct a particularized review of the
sealed materials and weigh the competing interests regardless whether it receives any
Non-Party Objection.
4.

Unless expressly stated otherwise, all notices, submissions, and filings made

pursuant to this Order shall remain permanently sealed inasmuch as they are submitted solely so
that the Court may decide whether any Sealed Materials should be unsealed. See Brown, 929
F.3d at 50 n.33.
SO ORDERED.
Dated this ____ day of February 2020.

LORETTA A. PRESKA
Senior United States District Judge
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United States District Court
Southern District of New York
Virginia L. Giuffre,
Plaintiff,

Case No. 15-cv-07433-LAP

v.
Ghislaine Maxwell,
Defendant.
NOTICE TO NON-PARTIES OF POSSIBLE UNSEALING OF SEALED DOCUMENTS
A Federal Court authorized this notice. This is not a solicitation from a lawyer.
This case involves allegations of sexual abuse and sexual trafficking of minors. Some documents
submitted to the Court were filed under seal. You are receiving this Notice because your name
appears in one or more sealed court documents in this case, which is pending before U.S. District
Judge Loretta Preska.
The documents that mention your name (the “Sealed Materials”) are currently under seal and
cannot be accessed or viewed by the public. Pursuant to court order, that document may be
unsealed in the future, which means it will be publicly available.
The Court has entered the attached Order and Protocol governing the possible unsealing of
sealed materials.
Your options are as follows:
1. Do nothing. The Court may determine that the Sealed Materials should be unsealed, at
which point they would become available to the public.
2. Ask to see Excerpts of the document(s) to decide whether you want to object to
unsealing. Within 14 days of your receipt of this notice, you may ask the parties to this
case to review the relevant excerpts of the Sealed Materials (the “Excerpts”). You may then
file an objection to the unsealing of the Sealed Materials within 14 days after the Excerpts
are placed in the U.S. mail to you.
If you wish to view the Excerpts pursuant to Option 2 above:
•

You must use the attached form, “Non-Party’s Request for Access to Sealed Excerpts.”

•

Your request for the Excerpts must be submitted within 14 days of the date this Notice was
mailed to you.
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•

Your request must be submitted by U.S. mail or by fax to Judge Preska:
500 Pearl Street
New York, NY 10007
Fax (212) 805-7941

•

Your request must also be sent by email, U.S. mail or fax to counsel for the parties to this
action:
Attorney for Plaintiff Virginia Giuffre:
Sigrid S. McCawley
Boies Schiller Flexner LLP
401 East Las Olas Blvd., Suite 1200
Fort Lauderdale, FL 33301
Tel 954.377.4223
Fax 954.356.0022
smccawley@bsfllp.com

Attorney for Defendant Ghislaine Maxwell:
Laura A. Menninger
Haddon, Morgan and Foreman, P.C.
150 East Tenth Avenue
Denver, CO 80203
Tel 303.831.7364
Fax 303.832.1015
lmenninger@hmflaw.com

•

You will then be provided with the Excerpts via U.S mail.

•

The use and disclosure of the Excerpts are governed by a Court Order. You may review
and make reference to the Excerpts in your objection to unsealing. With the exception of
any lawyer representing you in this matter, the Excerpts may not be shared with any other
person. Disclosing the Excerpts is a violation of the Court’s Order limiting the use of the
Excerpts.

After viewing the Excerpts pursuant to Option 2, you may either do nothing or file an objection to
the unsealing of the Sealed Materials.
If you wish to file an objection:
•

Your objection must be filed within 14 days after the Excerpts are placed in the U.S. mail
to you.

•

You must use the attached form, “Non-Party’s Objection to Unsealing.” You should fax the
form to Judge Preska at (212) 805-7941.

•

Your objection should also be served by email upon counsel for the parties to this action.

Your participation in this process is optional. You are under no obligation to object to the
unsealing of the Sealed Materials and your decision not to do so will not signify your consent to
the unsealing of any document. Ultimately, the court will determine whether to unseal each
document in this case, regardless of your participation in this process.
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
--------------------------------------------------X

Plaintiff,
v.

GHISLAINE MAXWELL,
Defendant.

-------------------------------------------

VIRGINIA L. GIUFFRE,

15-cv-07433-LAP

--------------------------------------------------X

—Filed under Seal—
Non-Party’s Request for Excerpts of Sealed Documents
and Acknowledgment of Court Order and Protocol Governing the Excerpts
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1. I received a copy of the Court’s Order and Protocol (“Court Order”) for the
unsealing of materials in this case and the Notice to Non-Parties.
2. I acknowledge that the excerpts from the sealed materials I am requesting
(“Excerpts”) are governed by the Court Order, which restricts the use and disclosure of the
Excerpts. I acknowledge I am required to comply with the Court Order. I understand that under
the Court Order: (a) I may only use the Excerpts from the sealed materials to decide whether to
object and, if so, to prepare my objection; (b) I am prohibited from disclosing the Excerpts to any
person other than a lawyer representing me in connection with this proceeding.
3. I acknowledge that if I want to review the Excerpts, I must submit this Request to the
Court via United States mail or fax:
The Hon. Loretta Preska
United States District Court
500 Pearl Street
New York, NY 10007
Fax (212) 805-7941
I am submitting this Request to the Court on this date: ______________________, 2020.
4. I acknowledge that within 14 days from the date the Excerpts are placed in the
U.S. mail to me, I must file any objection I have to unsealing the materials that identify me.
5. I certify I have sent a copy of this Request to the parties’ lawyers listed below via
U.S. mail, fax or email:
Sigrid S. McCawley
BOIES, SCHILLER & FLEXNER, LLP
401 East Las Olas Boulevard, Suite 1200
Ft. Lauderdale, FL 33301
Tel 954.377.4223
Fax 954.356.0022
smccawley@bsfllp.com
Attorneys for Plaintiff Virginia Giuffre

Laura A. Menninger
HADDON, MORGAN AND FOREMAN, P.C.
150 East 10th Avenue
Denver, CO 80203
Tel 303.831.7364
Fax 303.832.2628
lmenninger@hmflaw.com
Attorneys for Defendant Ghislaine Maxwell

1
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Requester
Signature:
Name:
Address:
City, State, Zip Code:
Telephone:

2
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
--------------------------------------------------X

Plaintiff,
v.

GHISLAINE MAXWELL,
Defendant.

-------------------------------------------

VIRGINIA L. GIUFFRE,

15-cv-07433-LAP

--------------------------------------------------X

—Filed under Seal—
Non-Party’s Objection to Unsealing
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1. I received a copy of the Court’s Order and Protocol for the unsealing of materials in
this case and the Notice to Non-Parties. At my request I also received a copy of excerpts from
the sealed materials (“Excerpts”).
2. I understand this Objection will be filed under seal and I will not be identified in any
court filing.
3. I am submitting this Objection within 14 days after the date the Excerpts were
deposited in the U.S. mail addressed to me.
4. I am submitting this Objection to the Court via United States mail or fax to:
The Hon. Loretta Preska
United States District Court
500 Pearl Street
New York, NY 10007
Fax (212) 805-7941
5. I certify that I have sent a copy of this Objection to the parties’ lawyers listed below
via U.S. mail, fax or email:
Sigrid S. McCawley
BOIES, SCHILLER & FLEXNER, LLP
401 East Las Olas Boulevard, Suite 1200
Ft. Lauderdale, FL 33301
Tel 954.377.4223
Fax 954.356.0022
smccawley@bsfllp.com
Attorneys for Plaintiff Virginia Giuffre

Laura A. Menninger
HADDON, MORGAN AND FOREMAN, P.C.
150 East 10th Avenue
Denver, CO 80203
Tel 303.831.7364
Fax 303.832.2628
lmenninger@hmflaw.com
Attorneys for Defendant Ghislaine Maxwell

6. I object to unsealing the Excerpts for the following reasons (if needed, attach
additional pages):

1
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Non-Party Objector
Signature:
Name:
Address:
City, State, Zip Code:
Telephone:

2
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Telephone: (954) 356-0011
Email: smccawley@bsfllp.com

January 30, 2020
VIA ECF AND FACSIMILE
The Honorable Judge Loretta A. Preska
District Court Judge
United States District Court
Southern District of New York
500 Pearl Street
New York, NY 10007
Re:

Giuffre v. Maxwell,
Case No. 15-cv-7433-LAP

Dear Judge Preska:
Plaintiff Virginia Giuffre writes to update the court on the progress of the parties’
discussions regarding the unsealing protocol to be administered by the Court. The parties are in
agreement as to the majority of the protocol’s provisions, including the form Nonparty Notice, but
have come to an impasse on a few key issues. The disagreements are reflected in Plaintiff’s
proposed protocol (Ex. A) and the attached redline comparing Plaintiff’s proposed protocol with
Defendant’s proposed protocol (Ex. B).
I.

List of Decided Motions

First, the opening paragraph of Defendant’s proposed protocol states that this Court
“approved” Defendant’s list of decided motions (Dkt. 1007-1) as the list of motions to guide the
unsealing process. That is not true. According to the transcript of the status conference before the
Court on January 16, 2020, the Court directed the parties to use the format of Defendant’s list of
decided motions, but it did not “approve” the contents of Defendant’s list. In fact, the Court’s
words were: “the reason I like this listing is because it lists the motion, the date it was filed, the
related conference documents, the docket number of the order resolving the motion, and the date
of the resolution and whether it is sealed or redacted. So, I would like to work off of this form if
we could.” Dkt. 1021 at 10:22–11:6.
Plaintiff objects to using Defendant’s list of decided motions because it excludes two
motions that Judge Sweet decided from the bench. Those motions are: (1) Plaintiff’s Motion to
Compel Ghislaine Maxwell to Produce Data from Undisclosed Email Account and For an Adverse
Inference Instruction, Dkt. 468, and (2) Defendant’s Motion in Limine to Exclude In Toto Certain
Deposition Designated by Plaintiff for Use at Trial, Dkt. 567. As Plaintiff explained in her
November 12, 2019 letter to the Court, Dkt. 1006, Judge Sweet held a hearing on the Motion to
Compel, Dkt. 468, on November 10, 2016, and made a ruling with respect to that motion at page
40 of the transcript of that hearing. And Judge Sweet indicated that the Motion in Limine, Dkt.
567, was partially resolved in an April 5, 2017 minute entry and at the April 5, 2017, hearing on
that motion. Dkt. 903.
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Defendant continues to refuse to include those two motions on her list of decided motions
clearly because these filings contain an abundance of critical information relating to the issues in
this case that Defendant does not want made public. Plaintiff has prepared a list that includes all
of the decided motions, including those two motions. Plaintiffs is prepared to file that list with the
Court, but Defendant is currently reviewing it to determine whether she objects to it being filed on
the public docket. Once Defendant reviews the list, Plaintiff will file it with the Court.
In addition to including the columns that the Court found useful at the status conference,
in order to lessen the Court’s review burden, Plaintiff went through the documents to determine if
any of the sealed exhibits had been unsealed by the Second Circuit. Accordingly, the list of
decided motions that Plaintiff intends to file also includes a column indicating whether any portion
of the respective document has already been released by the Second Circuit in Brown v. Maxwell,
18-2868.1 Plaintiff proposes that the Court use her list to guide the unsealing process.
II.

Judicial Documents

As the redline comparing Plaintiff’s proposed protocol and Defendant’s proposed protocol
reflects, the opening paragraph of Defendant’s protocol says that “the Court will conduct an
individualized review of each Sealed Item in the List of Decided Motions to determine (1) whether
it is a judicial document [and] (2) if it is not a judicial document, whether it should remained
sealed/redacted . . .” But Defendant is asking the Court to repeat work that it has already done—
the Court already determined that decided motions are judicial documents and that a presumption
of public access applies to each one. The Court’s December 16, 2019, Order specifically said:
“The Court concludes that only motions actually decided by Judge Sweet—along with documents
relevant to Judge Sweet’s decisions on those motions—are properly considered judicial documents
to which a presumption of public access attaches.” Dkt. 1016. Plaintiff therefore contends that
the first step of the Brown procedure is complete as to the decided motions, and that the Court need
only determine whether countervailing interests exist and whether those countervailing interests
outweigh the presumption of public access that applies to the decided motions. Asking the parties
to brief and the Court to decide this issue once again will unduly delay the unsealing process.
III.

List of Nonparties

The parties have also largely agreed to the list of nonparties to be notified when his or her
name appears in a document that could be unsealed. Specifically, the parties agreed to exclude
four categories of nonparties from the list: (1) reporters, authors and/or other literary professionals;
(2) police and/or other investigators of Epstein; (3) attorneys; and (4) medical professionals.2
Plaintiff contends that Epstein’s house staff and other employees should not be entitled to
notice because their names and associations with Epstein are public and well-known. For example,
many of those employees’ names appear in Plaintiff’s Rule 26 Disclosures, which were filed
publicly on the docket in unredacted form. Dkts. 69-2, 69-3. In addition, many of Epstein’s
employees have given depositions (in this matter and other related matters) that are publicly
1

This column does not address whether deposition testimony included in or attached to the motion has been
released. As discussed at the January 16, 2020, status conference, that project will take more time to complete.
2
Plaintiff intends to submit a list of these nonparties that the parties have agreed to exclude from the list to the Court
under seal.

2
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available on the docket or on the internet. See, e.g., Brown v. Maxwell, 18-2868 (2d Cir.), Dkt.
283, Exs. 1, 15, 18, 19, 20, 21. Further, none of the employees that Plaintiff seeks to exclude from
the nonparty list were victims of Epstein’s sexual abuse and have not been accused of participating
in that abuse.
Pursuant to the instructions the Court provided on November 13, 2019, “any nonparties
discussed in materials that have already been unsealed in this litigation” and “nonparties discussed
in otherwise unsealed materials that are included in sealed filings” do not need to be included on
the list of nonparties to be noticed during the unsealing process. Dkt. 1009. Plaintiff sees no
reason that the Court should be burdened with separately notifying nonparties (1) whose names
have already been widely publicized and reported on, (2) who are not victims of Epstein’s sexual
abuse, and (3) who have not been accused of participating in that abuse. Yet Defendant continues
to maintain that individuals falling into that category should be notified each time their name
appears in a document that could potentially be unsealed and allowed to raise an objection.
Defendant’s position is simply an attempt to delay and complicate the unsealing process to ensure
that no further misconduct becomes available to the public. Plaintiff is attempting to create
efficiencies and streamline this process. Plaintiff therefore requests that the Court use Plaintiff’s
list of nonparties to guide this process, attached as Exhibit C to this letter.
IV.

Other Edits to Promote Efficiency

Plaintiff has made a number of other edits to the protocol intended to minimize the burden
on the Court. First, Plaintiff has included a definition of “best efforts” in Paragraph 2(b), which
describes the method by which the parties must serve nonparties in order to avoid future disputes
about whether a party has made a sufficient attempt to serve a nonparty. Second, in an effort to
speed up the process, Plaintiff has edited the protocol to allow for a reply in support of an objection
only if the Court would find such a reply helpful. In that case, the Court would order the objector
to file such a reply. See Ex. B ¶ 2(d)-(f). Finally, Plaintiff sees no reason to provide all noticed
nonparties with the ability to request an evidentiary hearing. See Ex. B ¶ 2(h). The weighing of
any countervailing interests against the presumption of public access is a legal issue for the Court,
and written submissions would be sufficient. If the Court reviews a nonparty objection and
determines that a factual dispute exists that prevents the Court from making a ruling, it can order
the parties and relevant nonparties to appear for an evidentiary hearing to resolve the issue.

Sincerely,
/s/ Sigrid S. McCawley
Sigrid S. McCawley, Esq.
cc: Counsel of Record (via ECF)

3
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

VIRGINIA L. GIUFFRE,
Plaintiff,
v.

No. 15-cv-07433-LAP

GHISLAINE MAXWELL,
Defendant.

Order and Protocol for Unsealing Decided Motions
The Court previously ruled that “only motions actually decided by Judge Sweet—along
with documents relevant to Judge Sweet’s decisions on those motions—are properly considered
judicial documents to which a presumption of public access attaches.” Order, dated Dec. 16,
2019 (DE 1016). Such materials are referred to herein as the “Sealed Materials” or “Sealed
Item.” The Sealed Materials will be enumerated in a List of Decided Motions designated by the
Court .1 In accordance with Brown v. Maxwell, 929 F.3d 41, 49-51 (2d Cir. 2019), the Court will
conduct an individualized review of each Sealed Item in the List of Decided Motions to
determine (a) the weight of presumption of public access that should be afforded to the
document, (b) the identification and weight of any countervailing interests supporting continued
sealing/redaction, and (c) whether the countervailing interests rebut the presumption of public
access. To assist in this process and afford persons identified or otherwise interested in the
Sealed Materials the opportunity to participate in the Court’s individualized review, the Court
adopts the following protocol.
1. Non-Parties List: Plaintiff Virginia Giuffre and Defendant Ghislaine Maxwell
(collectively, the “Original Parties”) each have submitted under seal a list of non-parties whose
privacy, reputational or other interests may be implicated by the unsealing of the Sealed
Materials (each, a “Non-Party,” and collectively, the “Non-Parties”). Because the Original
Parties did not agree on one or more Non-Parties to be included in the list, the Court has resolved
all such disagreements and shall issue to the Original Parties a Court-approved Non-Parties List,
which shall be sealed. The Non-Parties shall include but are not limited to: (a) persons who
produced or answered discovery based upon the representation or understanding that the
discovery would be subject to the Protective Order previously issued in this action; (b) persons
who are identified as having allegedly engaged in sexual acts with Plaintiff, or other alleged
victims, or allegedly facilitated such acts; (c) persons whose intimate, sexual, or private conduct
is described in the Sealed Materials; and (d) persons who are alleged to have been victimized.

1

The Original Parties have been unable to agree on a list of decided motions, as Defendant Maxwell excluded two
decided motions (Dkts. 468 & 567) from the list she previously submitted to the Court (Dkt. 1007-1).
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The Non-Parties List will:
 Identify each Non-Party by his or her name, which correlates to a unique
pseudonymous identifier, i.e., Doe #1, Doe #2, and Doe #3.
 Provide the address or contact information for each Non-Party or his or her legal
counsel, which the Original Parties identified to the best of their ability.
2. Judicial Adjudication: Because of the volume of Sealed Materials, the Court will
conduct an individualized review of the Sealed Materials sequentially, five motions at a time. For
the purpose of this Protocol, “motion” refers to each shaded Sealed Item in the List of Decided
Motions. For example, Doc. 14 and all unshaded Sealed Items listed below Doc.14, i.e.,
Docs. 15, 16, 16-1, 23, 24, 25, 26, 26-1, 29 and 30, constitute a “motion” for purposes of this
Order and Protocol. The following procedure shall be used for each set of motions reviewed by
the Court:
a. The Court will notify the parties via minute order (“Notification”) of the set of
five motions that will be decided. The Court will consider input from the Original Parties
whether five motions, or a greater or lesser number of motions, is appropriate in light of
the volume and complexity of the motions.
b. As soon as practicable after the Notification the Original Parties shall confer and
shall use their best efforts to cause each Non-Party to be served confidentially with a
Non-Party Notice approved by the Court. “Best efforts” entails identifying the most
current address available for the nonparty in a public records database. Service shall be
effected via first class certified mail, return receipt requested. After service, the party
causing the service shall file a certificate of service, stating the date of service and
identifying the Non-Party by his or her pseudonymous identifier.
c. Within 14 days of service of the Non-Party Notice, a Non-Party may submit to
the Court a request for excerpts of the Sealed Materials pertaining to him or her (the
“Excerpts”). The form request shall be approved by the Court and attached to the NonParty Notice. The request shall be faxed or mailed to the Court and served upon counsel
for the Original Parties. Upon receipt of the request, the Original Parties shall confer and
cause the Excerpts to be served via U.S. mail promptly on the requesting Non-Party.
d. Within 14 days of service of the Excerpts, the Non-Party may submit to the
Court an objection to unsealing/unredacting (“Non-Party Objection”). A form Non-Party
Objection, approved by the Court, shall be attached to the Non-Party Notice. The
submission shall be served on the Original Parties. Within 14 days of service of any NonParty Objection, the Original Parties may file a response; the response shall be served on
the objecting Non-Party. The Court may, in its discretion, ask the objecting Non-Party to
file a reply in support of his or her objection.
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e. Within 14 days of service of any Non-Party Objection, any Original Party may
file an objection to unsealing/unredacting (“Party Objection”). Any response to the Party
Objection shall be filed within 14 days. The Court may, in its discretion, ask the objector
to file a reply in support of his or her objection.
f. If within 14 days of the Notification no Non-Party has requested Excerpts, the
Parties shall have 14 days from the date on which the Non-Party’s time to object expires
to submit an objection to unsealing. Any response shall be filed within 14 days. The
Court may, in its discretion, ask the objector to file a reply in support of his or her
objection.
g. The objection to a particular Sealed Item shall be succinct and shall state the
reasons for the objection and shall identify any countervailing interest, if applicable.
h. If the Court determines that a factual issue exists as to a Sealed Item and that its
ruling requires resolution of that factual issue, it may order the Original Parties and
relevant Non-Parties to appear for an evidentiary hearing.
i. After objections, responses and replies have been submitted, and any evidentiary
hearing held, the Court will enter a minute order setting the date and time it will decide in
open court the objections lodged as to each set of motions. Appearance by any of the
parties or Non-Parties is optional. The Court will determine whether each Sealed Item
shall be (1) unsealed in its entirety, (2) unsealed in redacted form, or (3) kept under seal.
Thereafter the Court will issue a Notification of the next set of five motions to be
decided.
3.

Non-Party Participation.

a. Any Non-Party requesting Excerpts shall maintain them as confidential and shall
not disclose them to anyone other than, as applicable, to the lawyer representing him or
her in this proceeding. The requesting Non-Party may use the Excerpts only to decide
whether to object and to prepare his or her objection, if any, submitted to this Court.
A Non-Party’s request for the Excerpts constitutes acknowledgment of compliance with
this Court’s restrictions placed on the Excerpts and submission to this Court’s jurisdiction
for purposes of enforcement of the restrictions.
b. A Non-Party who submits an objection submits to the Court’s jurisdiction for
purposes of the unsealing/unredaction proceeding.
c.

A copy of this Order and Protocol shall be served with the Non-Party Notice.

d. All submissions by Non-Parties to the Court shall be under seal. The Original
Parties served with Non-Party submissions shall not disclose them to anyone else.
e.

The Court’s staff will receive Non-Party submissions, make appropriate
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redactions, e.g., the Non-Party’s identifying information (with the assistance of the
Original Parties, as appropriate), substitute Non-Party pseudonymous identifiers as
appropriate, redact the submission as appropriate, and file them as redacted via ECF,
identifying the Non-Party solely by his or her pseudonymous identifier.
f. A Non-Party’s participation in this protocol is optional. Appearances by NonParties and their counsel in this seal/unseal proceeding shall be considered limited and for
the purposes set forth in this Order. Non-Parties are under no obligation to object and a
Non-Party’s decision not to do so shall not be deemed consent to the unsealing of any
Sealed Materials. The solicitation and receipt of objections from Non-Parties who wish to
participate is intended merely to aid the Court in balancing privacy and other interests
against the public’s right of access. The Court will conduct a particularized review of the
sealed materials and weigh the competing interests regardless whether it receives any
Non-Party Objection.
4. Unless expressly stated otherwise, all notices, submissions, and filings made
pursuant to this Order shall remain permanently sealed inasmuch as they are submitted solely so
that the Court may decide whether any Sealed Materials should be unsealed. See Brown, 929
F.3d at 50 n.33.
So ordered.
Dated this ___ day of February 2020.

U.S. District Judge
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

VIRGINIA L. GIUFFRE,
Plaintiff,
v.

No. 15-cv-07433-LAP

GHISLAINE MAXWELL,
Defendant.

Order and Protocol for Unsealing Decided Motions
The Court previously ruled that “only motions actually decided by Judge Sweet—along
with documents relevant to Judge Sweet’s decisions on those motions—are properly considered
judicial documents to which a presumption of public access attaches.” Order, dated Dec. 16,
2019 (DE 1016). Such materials are referred to herein as the “Sealed Materials” or “Sealed
Item.” The Sealed Materials are will be enumerated in the a List of Decided Motions designated
by the Court (Doc.1007-1) approved by the Court on January 16, 2020.1 In accordance with
Brown v. Maxwell, 929 F.3d 41, 49-51 (2d Cir. 2019), the Court will conduct an individualized
review of each Sealed Item in the List of Decided Motions to determine (1) whether it is a
judicial document, (2) if it is not a judicial document, whether it should remained
sealed/redacted, (3) if it is a judicial document, (a) the weight of presumption of public access
that should be afforded itto the document, (b) the identification and weight of any countervailing
interests supporting continued sealing/redaction, and (c) whether the countervailing interests
rebut the presumption of public access. To assist in this process and afford persons identified or
otherwise interested in the Sealed Materials the opportunity to participate in the Court’s
individualized review, the Court adopts the following protocol.
1. Non-Parties List: Plaintiff Virginia Giuffre and Defendant Ghislaine Maxwell
(collectively, the “Original Parties”) each have submitted under seal a list of non-parties whose
privacy, reputational or other interests may be implicated by the unsealing of the Sealed
Materials (each, a “Non-Party,” and collectively, the “Non-Parties”). Because the Original
Parties did not agree on one or more Non-Parties to be included in the list, the Court has resolved
all such disagreements and shall issue to the Original Parties a Court-approved Non-Parties List,
which shall be sealed. The Non-Parties shall include but are not limited to: (a) persons who
produced or answered discovery based upon the representation or understanding that the
discovery would be subject to the Protective Order previously issued in this action; (b) persons
who are identified as having allegedly engaged in sexual acts with Plaintiff, or other alleged
victims, or allegedly facilitated such acts; (c) persons whose intimate, sexual, or private conduct
1

The Original Parties have been unable to agree on a list of decided motions, as Defendant Maxwell excluded two
decided motions (Dkts. 468 & 567) from the list she previously submitted to the Court (Dkt. 1007-1).
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is described in the Sealed Materials; and (d) persons who are alleged to have been victimized.
The Non-Parties List will:
 Identify each Non-Party by his or her name, which correlates to a unique
pseudonymous identifier, i.e., Doe #1, Doe #2, and Doe #3.
 Provide the address or contact information for each Non-Party or his or her legal
counsel, which the Original Parties identified to the best of their ability.
2. Judicial Adjudication: Because of the volume of Sealed Materials, the Court will
conduct an individualized review of the Sealed Materials sequentially, five motions at a time. For
the purpose of this Protocol, “motion” refers to each shaded Sealed Item in the List of Decided
Motions (Doc.1007-1). For example, Doc. 14 and all unshaded Sealed Items listed below
Doc.14, i.e., Docs. 15, 16, 16-1, 23, 24, 25, 26, 26-1, 29 and 30, constitute a “motion” for
purposes of this Order and Protocol. The following procedure shall be used for each set of
motions reviewed by the Court:
a. The Court will notify the parties via minute order (“Notification”) of the set of
five motions that will be decided. The Court will consider input from the Original Parties
whether five motions, or a greater or lesser number of motions, is appropriate in light of
the volume and complexity of the motions.
b. As soon as practicable after the Notification the Original Parties shall confer and
shall use their best efforts to cause each Non-Party to be served confidentially with a
Non-Party Notice approved by the Court. “Best efforts” entails identifying the most
current address available for the nonparty in a public records database. Service shall be
effected via first class certified mail, return receipt requested. After service, the party
causing the service shall file a certificate of service, stating the date of service and
identifying the Non-Party by his or her pseudonymous identifier.
c. Within 14 days of service of the Non-Party Notice, a Non-Party may submit to
the Court a request for excerpts of the Sealed Materials pertaining to him or her (the
“Excerpts”). The form request shall be approved by the Court and attached to the NonParty Notice. The request shall be faxed or mailed to the Court and served upon counsel
for the Original Parties. Upon receipt of the request, the Original Parties shall confer and
cause the Excerpts to be served via U.S. mail promptly on the requesting Non-Party.
d. Within 14 days of service of the Excerpts, the Non-Party may submit to the
Court an objection to unsealing/unredacting (“Non-Party Objection”). A form Non-Party
Objection, approved by the Court, shall be attached to the Non-Party Notice. The
submission shall be served on the Original Parties. Within 14 days of service of any NonParty Objection, the Original Parties may file a response; the response shall be served on
the objecting Non-Party. The Court may, in its discretion, ask the objecting Non-Party to
file a reply in support of his or her objection.Within 7 days of service of any response, the
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objecting Non-Party may submit a reply.
e. Within 14 days of service of any Non-Party Objection, any Original Party may
file an objection to unsealing/unredacting (“Party Objection”). Any response to the Party
Objection shall be filed within 14 days. The Court may, in its discretion, ask the objector
to file a reply in support of his or her objection.The objector shall have 7 days to file a
reply.
f. If within 14 days of the Notification no Non-Party has requested Excerpts, the
Original Parties shall have 14 days from the date on which the Non-Party’s time to object
expires to submit an objection to unsealing. Any response shall be filed within 14 days.
The objector shall have 7 days to file a reply. The Court may, in its discretion, ask the
objector to file a reply in support of his or her objection.
g. The objection to a particular sealed Sealed item Item shall be succinct and shall
state the reasons for the objection and shall identify any countervailing interest, if
applicable.
h. If the Court determines that a factual issue exists as to a Sealed Item and that its
ruling requires resolution of that factual issue, it may order the Original Parties and
relevant Non-Parties to appear for an evidentiary hearing.Any objecting Original Party or
Non-Party may request an evidentiary hearing after receiving a response to his or her
objection. Any such request shall be made prominently in the reply and shall summarize
the evidence he or she wishes to present. The Court will determine whether a hearing will
be granted.
i. After objections, responses and replies have been submitted, and any evidentiary
hearing held, the Court will enter a minute order setting the date and time it will decide in
open court the objections lodged as to each set of motions. Appearance by any of the
parties or Non-Parties is optional. The Court will determine whether each Sealed Item
shall be (1) unsealed in its entirety, (2) unsealed in redacted form, or (3) kept under seal.
Thereafter the Court will issue a Notification of the next set of five motions to be
decided.
3.

Non-Party Participation.

a. Any Non-Party requesting Excerpts shall maintain them as confidential and shall
not disclose them to anyone other than, as applicable, to the lawyer representing him or
her in this proceeding. The requesting Non-Party may use the Excerpts only to decide
whether to object and to prepare his or her objection, if any, submitted to this Court.
A Non-Party’s request for the Excerpts constitutes acknowledgment of compliance with
this Court’s restrictions placed on the Excerpts and submission to this Court’s jurisdiction
for purposes of enforcement of the restrictions.
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b. A Non-Party who submits an objection submits to the Court’s jurisdiction for
purposes of the unsealing/unredaction proceeding.
c.

A copy of this Order and Protocol shall be served with the Non-Party Notice.

d. All submissions by Non-Parties to the Court shall be under seal. The Original
Parties served with Non-Party submissions shall not disclose them to anyone else.
e. The Court’s staff will receive Non-Party submissions, make appropriate
redactions, e.g., the Non-Party’s identifying information (with the assistance of the
Original Parties, as appropriate), substitute Non-Party pseudonymous identifiers as
appropriate, redact the submission as appropriate, and file them as redacted via ECF,
identifying the Non-Party solely by his or her pseudonymous identifier.
f. A Non-Party’s participation in this protocol is optional. Appearances by NonParties and their counsel in this seal/unseal proceeding shall be considered limited and for
the purposes set forth in this Order. Non-Parties are under no obligation to object and a
Non-Party’s decision not to do so shall not be deemed consent to the unsealing of any
Sealed Materials. The solicitation and receipt of objections from Non-Parties who wish to
participate is intended merely to aid the Court in balancing privacy and other interests
against the public’s right of access. The Court will conduct a particularized review of the
sealed materials and weigh the competing interests regardless whether it receives any
Non-Party Objection.
4. Unless expressly stated otherwise, all notices, submissions, and filings made
pursuant to this Order shall remain permanently sealed inasmuch as they are submitted solely so
that the Court may decide whether any Sealed Materials should be unsealed. See Brown, 929
F.3d at 50 n.33.
So ordered.
Dated this ___ day of February 2020.

U.S. District Judge
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EXHIBIT C
(FILE UNDER SEAL)
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Haddon, Morgan and Foreman, P.C
Ty Gee

PH

150 East 10th Avenue
Denver, Colorado 80203
303.831.7364 FX 303.832.2628
www.hmflaw.com
tgee@hmflaw.com

February 4, 2020
The Honorable Loretta A. Preska
United States District Court
Southern District of New York
500 Pearl Street
New York, NY 10007
Re: Defendant Maxwell’s Letter Brief re Materials That Should Remain Sealed or
Redacted
Giuffre v. Maxwell, No. 15 Civ. 7433 (LAP)
Dear Judge Preska:
I am writing in response to plaintiff’s counsel’s January 30 letter, which concerns
three matters: the List of Decided Motions, the Non-Party List, and Ms. Maxwell’s
proposed Order and Protocol.
List of Decided Motions. Plaintiff’s only objection to the use of Doc.1007-1 as the
List of Decided Motions is her position that two motions, Docs. 468 and 567,
improperly were omitted. Plaintiff advanced this same position in Doc. 1006, when
she submitted a proposed List of Decided Motions (Doc.1006-1) different from
Doc.1007-1. In our submission (Doc. 1007) we established that Judge Sweet never
decided the motions, Docs. 468 and 567, and so, we said, we omitted it from our
proposed List of Decided Motions. We took the Court’s acceptance of Doc.1007-1 at
the January 16 hearing as an implicit resolution of the dispute. See Doc.1021, at
10:22-11:6. If we are incorrect, we re-urge our points in Doc. 1007. Judge Sweet did
not decide the merits of either motion. Contrary to plaintiff’s suggestion, denial of
Doc. 468 without prejudice with direction to re-confer is not a ruling on the motion.
It merely “remove[d] [it] from the court’s docket,” Semtek Int’l Inc. v. Lockheed
Martin Corp., 531 U.S. 497, 505 (2001), allowing it to be re-asserted later, which
plaintiff never did. As to Doc. 567, plaintiff contends that the motion was decided at
the hearing before Judge Sweet on April 5, 2017. A close review of that transcript
shows that Judge Sweet never decided Doc. 567. See Transcript of April 5, 2017
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Hearing at 38 (following extensive argument on the motion, Judge Sweet stated
“We’re done.”); id. at 42 (with respect to argument on a separate motion, “At least I
got ride of one motion.”).
Further review has revealed that there are three additional sealed pleadings
erroneously listed in Doc. 1007-1 as “decided’ although Judge Sweet never ruled on
them. Doc. 659, 660 and 660-1 were scheduled for argument on April 13, 2017,
counsel argued the motion for 75 pages worth of transcript that day, after which
Judge Sweet stated, “Thank you all. I will reserve decision.” The motion was never
thereafter ruled on and should be removed from the list.
Finally, as discussed at the January 16 status conference (Tr. 11-12), Ms. Menninger
has reviewed the sealed Doc.1007-1 and determined that it contains confidential
information, specifically non-party’s names. As suggested by the Court, as soon as
the identifiers are assigned to the non-parties, such identifier can be used in place of
the respective non-party’s name in Doc. 1007-1 and then that document can be
publicly filed.
Non-Party List. This list is intended to capture all non-parties who should be
notified if they are identifiably referenced in the sealed materials. The original
parties, non-party J.Doe and intervenors Ms. Brown and the Miami Herald agree on
the non-exclusive criteria for inclusion in the list. See Doc.1025, at 5. The criteria
describe circumstances in which we can contemplate a non-party would have a
cognizable interest in not having his or her name disclosed to the public, e.g., a crime
victim.
Plaintiff and Ms. Maxwell have a fundamental difference in the approach to
identifying the non-parties who should be on the list. Plaintiff takes the position that
if a non-party’s name has appeared anywhere in unsealed court submissions, e.g., the
summary judgment materials, then his or her name should be excluded from the NonParty List. We disagree. In a case like this the decision to unseal a document
containing a person’s name can have difficult-to-overstate consequences, e.g., to his
or her privacy, reputation, livelihood, and even safety. Unsealing is forever.
Therefore, we respectfully submit, given the significant potential and irreversible
implications to the Non-Parties, the Court should be over-inclusive and hesitant to
remove a Non-Party unless the Original Parties and the Court can see no reason to
leave the Non-Party on the list.
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A person who was identified in an unsealed court submission in one context may
have a substantial interest in the unsealing of a sealed document containing her name.
A simple example illustrates the problem with Plaintiff’s approach. Say Doe #100
was identified in a flight log unsealed by the Second Circuit. Doe #100 no longer
would have a viable interest in the non-disclosure of the flight log, which he might
consider benign and insignificant. However, Doe #100 likely has significant privacy
and other interests in the unsealing of materials in which a person alleges he sexually
abused a minor. In the second disclosure, he has a weighty “countervailing” interest
in, e.g., avoiding “exacerbat[ion of] . . . harms to privacy and reputation by ensuring
that damaging material irrevocably enters the public record,” Brown v. Maxwell, 929
F.3d 41, 57 (2019).
Plaintiff has proposed to exclude non-parties from the list based on occupation and
their role in various events. There is some merit to that, since, e.g., police officers
investigating Mr. Epstein surely have no such interest. But this proposal has its own
problems. For one, plaintiff mis-categorizes at least one person, Ross Gow, as a
“reporter,” when in fact he is not. He has articulable interests against unsealing and
should receive notice of possible unsealing of documents identifying him.
For another, plaintiff seeks to exclude from the list Mr. Epstein’s house staff and
other employees. She reasons that all their names and associations with Mr. Epstein
“are public and well-known”; “many” have given depositions that are publicly
available; and, according to plaintiff, none of the employees she seeks to exclude
from the list were victims or perpetrators of “Epstein’s sexual abuse.” Doc. 1026, at
2-3. It is untrue that all Mr. Epstein’s house staff’s and employees’ names are public
and well known. As discussed above, merely because a person previously has been
identified—perhaps years ago in an innocuous context—in a court submission does
not bear on whether she has no interest to assert in opposing the unsealing of another
court submission—now in a different, more inculpatory context.
Accordingly, we have attached as a sealed exhibit to this letter our original NonParty List and have stricken from that list (a) the names of any reporter, (b) the
names of Plaintiff’s medical treatment providers, and (c) the names of law
enforcement personnel. We agree that these three groups do not have the type of
privacy interest that the Second Circuit contemplated in Brown and its progeny. We
dispute the other deletions contained on the list submitted by plaintiff.
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Order and Protocol. Plaintiff seeks numerous changes to the Order and Protocol
(“Protocol”). We disagree with those changes.
Non-judicial documents. Plaintiff argues that the first step of the Brown analysis—
determining whether a court submission is a judicial document—has been completed.
Id. at 2. This argument relies on the Court’s December 16 order stating that “only
motions actually decided by Judge Sweet—along with documents relevant to [his]
decisions on those motions—are properly considered judicial documents to which a
presumption of public access attaches.” Plaintiff is wrong.
The Court made it clear in its order it wanted to address whether the undecided
motions are in the mix to be evaluated for unsealing purposes. The Court was not
addressing whether all decided motions are judicial documents. It would not have
done so, since the purpose of the December 5 submissions was for sealing
proponents to give “reasons” why any of the hundreds of items in the Decided
Motions list should remain sealed. Indeed, one of the sealing reasons (Letter M) we
advanced was that the document in question was a non-judicial document.
Accordingly the Order and Protocol properly indicates that non-parties and the
original parties may object to unsealing of a court submission either because it is a
non-judicial or it is a judicial document whose presumption of access is rebutted by a
countervailing interest.
“Best efforts.” The original parties agree they should undertake their best efforts to
serve the non-parties. Plaintiff argues the Protocol should define “best efforts” to
mean “identifying the most current address available for the nonparty in a public
records database.” Doc. 1026-2, at 2. Such a definition is too wooden. For example,
plaintiff until recently had said she did know her own mother’s address. Plaintiff’s
search of a public records database is not as likely to find their address as one or two
phone calls to her relatives and friends. This Court has indicated that where a
person’s constitutionally protected interests are implicated, notice should be “the best
practicable under the circumstances including by first class mail where the names
and addresses of the beneficiaries . . . are available through reasonable efforts.”
Guevoura Fund Ltd. v. Sillerman, 2019 WL 6889901, at *11 (S.D.N.Y. Dec. 18,
2019); see id. at 12 (“‘The notice must be the best practicable, reasonably calculated,
under all the circumstances, to apprise interested parties of the pendency of the action
and afford them an opportunity to present their objections.’”) (quoting Phillips
Petroleum Co. v. Shutts, 472 U.S. 797, 812 (1985); internal quotations omitted).
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Replies. Plaintiff proposes to eliminate the right of Ms. Maxwell or the non-parties to
submit a reply in support of their objections. Doc. 1026 at 3. We object. Plaintiff did
not confer with us about this proposal. She offers no rationale for it. The Court
consistently has permitted replies in these proceedings. See, e.g., Docs. 996 & 997.
Since the objectors have the burden of demonstrating countervailing interests, they
are entitled to a reply. We respectfully submit that eliminating the right of reply has
the effect of encouraging improper liberties in the response to an objection.
Evidentiary hearing. Plaintiff proposes to eliminate an objector’s right to request an
evidentiary hearing, subject to this Court’s discretion whether to grant it. Litigants
shouldering an evidentiary burden routinely have the right to request an evidentiary
hearing, subject to the court’s discretion whether to grant it. This proceeding should
be no different. Plaintiff has indicated she is agreeable to evidence being presented
by affidavit as needed; so it is unlikely many objectors would need an evidentiary
hearing.
Very truly yours,

Ty Gee
C: Counsel of Record via ECF
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Telephone: (954) 356-0011
Email: smccawley@bsfllp.com

February 5, 2020
VIA ECF
The Honorable Judge Loretta A. Preska
District Court Judge
United States District Court
Southern District of New York
500 Pearl Street
New York, NY 10007
Re:

Giuffre v. Maxwell,
Case No. 15-cv-7433-LAP

Dear Judge Preska:
Plaintiff Virginia Giuffre writes in response to several positions that Defendant advances
in her February 4, 2020 letter. Dkt. 1028. First, this Court has determined that it will review in
the first instance those motions that were decided by Judge Sweet. Both parties submitted lists of
decided motions to this Court, but Defendant’s list excluded two of those decided motions. See
Dkt. 1026 at 1–2. Defendant now attempts to argue that, because this Court adopted the “form”
of her list at the conference on January 16, 2020, the Court ruled on the merits of the list and
excluded the two motions that Plaintiff contends were decided by Judge Sweet. But the record is
clear that Judge Sweet “decided” both of these motions. Dkts. 468 & 567.
As to Plaintiff’s Motion to Compel Ghislaine Maxwell to Produce Data from Undisclosed
Email Account and For an Adverse Inference Instruction, Dkt. 468, the Court held a hearing on
November 10, 2016, and, after considering the parties’ arguments, held: “The motion to compel
additional data is denied at this time.” Sealed November 10, 2016 Hearing Transcript at 40:7–8.
The fact that the motion was decided without prejudice has no bearing on whether it was “decided”
or whether Judge Sweet performed his “judicial function” or exercised his “judicial power” when
ruling. See Brown v. Maxwell, 929 F.3d 41, 49 (2d Cir. 2019).
As to Defendant’s Motion in Limine to Exclude In Toto Certain Deposition Designated by
Plaintiff for Use at Trial, Dkt. 567, the April 5, 2017 minute entry for the hearing on that motion
specifically says “ECF No. 567 Partially resolved.” And Defendant herself points out that Judge
Sweet heard extensive argument on the motion. Dkt. 1028 at 2. Judge Sweet carefully considered
the parties’ arguments and the evidence at issue before deciding whether to exclude the evidence
at issue prior to trial—he did not simply categorically deny all motions in limine to be raised at
trial. He performed his judicial function when deciding how to handle the motion in limine at
issue, and it should be included on the list of decided motions.
Defendant’s argument that the Court should not consider Dkts. 468 and 567 during the
initial unsealing protocol is unsurprising. Defendant knows that those documents contain critical
evidence of wrongdoing, and Defendant is therefore attempting to avoid any public review of the
documents. But those documents are decided motions that should be considered with the rest of
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the decided motions on Defendant’s list. And the Court can consider Defendant’s arguments in
determining how much weight to give the presumption of public access as to those documents.
Second, Defendant has mischaracterized Plaintiff’s position as to what nonparties should
be noticed of the appearance of their name in a sealed document. Defendant says that “Plaintiff
takes the position that if a non-party’s name has appeared anywhere in unsealed court submissions,
e.g., the summary judgment materials, then his or her name should be excluded from the NonParty List.” Dkt. 1028 at 2. But, as the Court knows, the parties reached agreement that certain
categories of nonparties were not entitled to notice, including reporters, medical staff, and law
enforcement officers whose names may appear in a sealed document. Dkt. 1026 at 2. The parties
disagree as to how to handle the issue of Jeffery Epstein’s house staff. To be clear, and as
Plaintiff’s list reveals, while Plaintiff does believe a more limited nonparty list is appropriate, in
an effort to move this process forward she agreed to include a majority of the nonparties that
Defendant contends are entitled to notice. Accordingly, Plaintiff worked from Defendant’s larger
nonparty list and struck only those members of Epstein’s house staff that have not been accused
of participating in the abuse. Plaintiff also struck plaintiff’s press agent Ross Gow, as addressed
below. Plaintiff submitted that list to the Court under seal for its review. Dkt. 1026, Ex. C.
Plaintiff notes that she also added other docket entries where nonparty names appear that were
missing from Defendant’s list to ensure that the Court has the most fulsome list available. Adding
the burden of having to notify Epstein’s house staff as part of this process will only cause
unnecessary delay and expense, and those employees’ affiliations with Epstein are already public.
The real motivation behind Defendant’s over broad nonparty list is best demonstrated by
her efforts to include her press agent on the list. Ross Gow is a media specialist who issued the
key defamatory statement that was the subject of this litigation on behalf of Defendant.1 His
unredacted name also appears in numerous unsealed documents, including Plaintiff’s Complaint.
See, e.g., Dkts. 1, 135, 305, 307, 343. Defendant’s position that Mr. Gow should receive notice of
his name appearing in sealed documents because he is not a reporter is simply another attempt by
Defendant to slow down and hinder the unsealing process and lodge invalid objections.
Finally, Defendant’s letter says that Plaintiff never conferred with her about striking the
proposed protocol’s automatic right to a reply for nonparties. Dkt. 1028 at 5. That is untrue.
Plaintiff proposed that change in a draft protocol she circulated on January 20, 2020. Nonparty
John Doe objected, and Defendant responded with her own version of the protocol that did not
incorporate the change. In any event, that proposed change (along with the other changes proposed
in Part IV of Plaintiff’s January 30, 2020 letter, Dkt. 1026 at 3) was meant to streamline the
unsealing process and ease the Court’s burden. If the Court determines that a reply from every
objecting nonparty is necessary, Plaintiff of course defers to what the Court believes is necessary.
Sincerely,
/s/ Sigrid S. McCawley
Sigrid S. McCawley, Esq.
cc: Counsel of Record (via ECF)
See, e.g., https://www.prnewswire.co.uk/news-releases/statement-on-behalf-of-ghislaine-maxwell156665045.html.
1

2
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February 6, 2020
By ECF
The Honorable Loretta A. Preska
United States District Judge
Southern District of New York
500 Pearl Street, Room 2220
New York, NY 10007-1312
Re:

Giuffre v. Maxwell, 15 Civ. 07433 (LAP)

Dear Judge Preska:
We write on behalf of anon-party, John Doe, in response to the parties’ submissions,
dated January 30, 2020, regarding the protocol that we previously proposed to the Court. See
Defendant’s Submission and Proposed Protocol, dated Jan. 30, 2020 (DE 1025) (“Defendant’s
Submission”); Plaintiff’s Submission and Proposed Protocol, dated Jan. 30, 2020 (DE 1026)
(“Plaintiff’s Submission”); see also John Doe’s Initial Proposed Protocol, dated Sept. 3, 2019
(DE 980), at 8-10; John Doe’s Revised Proposed Protocol, dated Jan. 15, 2020 (DE 1019) (“John
Doe’s Submission”), at 2-4. After submitting their protocols, each party has also submitted
briefs regarding the other’s submission. See Defendant’s Brief, dated Feb. 4, 2020 (DE 1028)
(“Def. Br.”); Plaintiff’s Brief, dated Feb. 5, 2020 (DE 1029). We write to briefly address several
modifications to, and omissions from, the parties’ respective proposed protocols.
1. The Court Must Evaluate Whether Filings Associated With Adjudicated
Motions are Judicial
Both parties agree that the Court has already ruled that unadjudicated motions are nonjudicial; but they disagree as to whether the Court ought to review the adjudicated motions to
determine whether associated filings are judicial. See Plaintiff’s Submission at 2; Def. Br. at 4.
We agree with the Defendant that the Court must review such filings associated with adjudicated
motions and make the determination as to whether each is, in the first instance, a judicial record.
In order to be deemed “judicial,” it is not enough for a filing to simply have been filed in
connection with an adjudicated motion; it must also: (i) be “relevant to the performance of the
judicial function,” Brown v. Maxwell, 929 F.3d 41, 49 (2d Cir. 2019); (ii) be “useful in the
judicial process,” id.; (iii) contain “admissible evidence and non-frivolous arguments,” Lugosch
v. Pyramid Co. of Onondaga, 435 F.3d 110, 122 (2d Cir. 2006); and (iv) not be “redundant,
immaterial, impertinent, or scandalous,” Brown, 929 F.3d at 51 (citation omitted); see also id. at
51 n.42.
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Indeed, in a recent opinion, Judge Kaplan, in reviewing the Court of Appeals’ decision in
Brown, observed:
[I]n explaining that documents submitted to a court for its
consideration in a summary judgment motion constitute judicial
documents as a matter of law, the Circuit stated that this conclusion
relies upon the general principle that parties may be assumed to have
supported their papers with admissible evidence and non-frivolous
arguments. Insofar as a district court has, through striking a filing,
specifically found that assumption inapplicable, the categorical rule
may not apply.
United States v. Gatto, No. 17-CR-686 (LAK), 2019 WL 4194569, at *3 (S.D.N.Y. Sept. 3,
2019) (internal quotation marks and emendations omitted). 1 Accordingly, even with respect to
motions fully adjudicated by Judge Sweet, if this Court determines, inter alia, that any associated
“documents filed by a party are not relevant to the performance of a judicial function, no
presumption of public access attaches.” Brown, 929 F.3d at 49 (emphasis in original).
As such, the Court must review filings associated with adjudicated motions to determine
whether those filings are indeed judicial (and then must evaluate the weight of any presumption
of public access that attaches 2).

1

Moreover, Judge Kaplan was addressing documents submitted in connection with an
adjudicated summary judgment motion. See Gatto, 2019 WL 4194569, at *3. The fact of, and
weight of, the presumption of public access is, of course, much higher with respect to documents
submitted in connection with a dispositive motion. See infra n.2 and accompanying text.
2

After a court determines that a document is judicial, and therefore carries a presumption
of public access, the court must proceed to weigh the strength of that presumption, which ranges
from an extremely strong presumption of access to an effectively nominal one:
Once an item is deemed relevant to the exercise of judicial power
[that is, a judicial document], the weight to be given the presumption
of access must be governed by the role of the material at issue in the
exercise of Article III judicial power and the resultant value of such
information to those monitoring the federal courts. Thus, while
evidence introduced at trial or in connection with summary
judgment enjoys a strong presumption of public access, documents
that play only a negligible role in the performance of Article III
duties are accorded only a low presumption that amounts to little
more than a prediction of public access absent a countervailing
reason.
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2. The Protocol Should Broadly Provide Non-Parties Who Are Identified in the
Sealed Documents Notification and an Opportunity to Object
The Plaintiff seemingly asserts that certain non-parties whose involvement in some
capacity has already been made public should receive no notice of any sort, and thus be
preemptively denied the opportunity to object and advance their privacy interests. See Plaintiff’s
Submission (DE 1026), at 2-3. We disagree. The fact that certain information about non-parties
identified in the sealed materials may be already public does not mean that the Court is relieved
of the obligation to weigh the privacy interests of such individuals implicated by further, or
different, disclosures. Indeed, as Judge Kaplan recently observed: “That some information
relating to the documents in question already has been discussed on the public record or reported
in the media does not mean that the third-parties concerned have lost any remaining privacy
interests in their contents.” Gatto, 2019 WL 4194569, at *8 (citing Matter of New York Times
Co., 828 F.2d 110, 116 (2d Cir. 1987)).
Nevertheless, our request here is straightforward: the parties should adhere strictly to the
definition of non-parties to be noticed that is set forth in Paragraph 1 of each party’s – and John
Doe’s – proposed protocol.
3. The Court Should Fully Inform Non-Parties Regarding Their Rights, Including
Their Appellate Rights
Each party’s proposal omits a provision from John Doe’s proposed protocol that
provides: “An order from this Court unsealing the Sealed Materials, in whole or part, as to a
Non-Party should be deemed to have affected the Non-Party’s rights and interests for purposes of
appeal.” Compare Plaintiff’s Submission (DE 1026), ¶ 3(f), and Defendant’s Submission (DE
1025), ¶ 3(f), with John Doe’s Submission (DE 1019), at 4.
An objecting non-party possesses a right of appeal as a matter of course. Such a nonparty is entering a limited appearance before this Court as part of a process intentionally and
carefully structured to afford them the opportunity to protect their privacy and reputations, and
plainly these important rights will be directly affected by this Court’s ruling on whether to
maintain under seal documents that identify such a non-party.
The parties do not appear to contest this point. Yet the omission of notice of this legal
right runs counter to the structure of the proposed notices and protocol, each of which is styled,
in many respects, like the form of notice typically utilized in, for example, a class action or for a
creditor-claim process. Such notices are generally intended to inform recipients of the process
and of their rights. Indeed, the parties modified John Doe’s proposed protocol to account for the
participation of non-parties who may object without the benefit of legal counsel and proceed pro
se (and we have no objections to these modifications). For example, requirements that items be
Brown, 929 F.3d at 49-50 (internal quotation marks omitted). Because none of the documents here
relate to “evidence introduced at trial or in connection with summary judgment,” the weight of the
documents presently at issue here is categorically weaker. Id. at 49.
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filed “under seal” or be “redacted” were removed in favor of a more simplified submission
process to accommodate anticipated pro se filings. 3
Absent this language regarding appellate rights, the protocol fails to adequately inform
non-parties of an important facet of the process, and thereby (unnecessarily) creates a risk that
non-parties make decisions about whether to participate in this process without a full
appreciation of the fact that they would also have further recourse to protect their legal rights.
This is, we submit, counter to the purpose of the notice in the first instance.
Accordingly, we request that the Court include the following language in Paragraph 3(f):
“An order from this Court unsealing the Sealed Materials, in whole or part, as to a Non-Party
should be deemed to have affected the Non-Party’s rights and interests for purposes of appeal.”
John Doe’s Submission (DE 1019), at 4.
4. The Court Should Permit Standard Replies for Non-Parties
The Plaintiff has removed from her proposed protocol the right of non-parties to reply to
any objection interposed by the parties, and rather puts the onus on the Court to make
individualized determinations regarding when non-parties should be permitted to submit a reply.
See Plaintiff’s Submission (DE 1026), ¶ 2(d). We disagree with Plaintiff’s approach. Nonparties should have the standard right to submit a reply to any opposition interposed by the
parties.
This approach is both fair and substantively proper. The parties to the case necessarily
possess knowledge of the extensive case history of this matter and the universe of presently
sealed materials. An objecting non-party should not (and necessarily cannot) be expected to
anticipate every response and argument from a party opponent – particularly in light of the
length and complexity of this case, and non-parties’ limited access to the sealed materials. In
short, the parties begin this process at a great advantage in terms of knowledge and preparation,
and fairness dictates that non-parties be provided the opportunity to respond to the parties’
positions. Indeed, a proponent for unsealing the records should not have the proverbial last
word on an issue where it is the objecting non-party who is charged with demonstrating that the
countervailing interests outweigh whatever level of presumption of access has been assigned to a
particular document, or excerpt thereof.

3

It is common, if not the norm, for participants in such processes to be informed of their
procedural rights – just as federal magistrate orders typically advise litigants of their objection
rights notwithstanding the publication of such rights in Civil Rule 72(a), or administrative
agencies provide specific notice of an aggrieved person’s right to file an appeal. See 29 C.F.R.
§ 1614.50(e)(2)(ii) (EEOC notice); 38 C.F.R § 19.101 (Department of Veterans Affairs notice);
45 C.F.R. § 155.15(b) (Affordable Care Act regulation).
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Accordingly, we request that the Court utilize the language set forth in the Defendant’s
proposed protocol. See Defendant’s Submission (DE 1025), ¶ 2(d) (“Within 7 days of service of
any response, the objecting Non-Party may submit a reply.”).
5. The Protocol Should Provide for Briefing Regarding the Weight of the
Presumption of Public Access
Both parties and John Doe agree that part of the protocol should be to identify and assess
the weight of the public presumption of access that should apply to a given filing or part of a
filing. See Defendant’s Submission (DE 1025), at 4; Plaintiff’s Submission (1026), at 4; see also
John Doe’s Submission (DE 1019), at 2 (“The Court will conduct an individualized review of
these Sealed Materials to evaluate the weight of any presumption of public access that applies,
and to identify and weigh countervailing factors that function to limit the weight of that
presumption of public access.”); see also supra n.2 and accompanying text. Accordingly, with
respect to any document the Court concludes is, in fact, judicial, we submit that the protocol
should permit the parties and non-parties to address the weight of the presumption of public
access that applies to any such document.
Respectfully Submitted,
KRIEGER KIM & LEWIN LLP
By: _________________________
Nicholas J. Lewin
Paul M. Krieger
cc (by ECF): All counsel of record
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Haddon, Morgan and Foreman, P.C
Laura A. Menninger

PH

150 East 10th Avenue
Denver, Colorado 80203
303.831.7364 FX 303.832.2628
www.hmflaw.com
LMenninger@hmflaw.com

March 17, 2020
Honorable Loretta A. Preska
United States District Court
Southern District of New York
500 Pearl Street
New York, NY 10007
Re: October 28, 2019 Order (Doc. 998)
Giuffre v. Ghislaine Maxwell, No. 15 Civ. 7433 (LAP)
Dear Judge Preska:
Attached please find Ms. Maxwell’s List of Decided Motions, including in the last
column those exhibits and deposition page numbers previously released by the 2nd Circuit.
With this list, Ms. Maxwell has clarified (a) which pages are included in each Sealed Exhibit,
and (b) which of those pages were released in their entirety by the 2nd Circuit.
Counsel for Ms. Maxwell has conferred with Plaintiff’s counsel and believes our
respective lists contain identical information disclosed in slightly different ways, with one
exception. As outlined in her letter to this Court on November 12, 2019 (DE # 1007), Ms.
Maxwell submits that DE # 468 and 567 were motions never resolved by Judge Sweet and
thus has omitted those motions and associated pleadings from her list.
Ms. Maxwell seeks leave of the Court to submit this list under seal because much of its
contents contain references to sealed or redacted materials.
Very truly yours,

Laura A. Menninger
CC: Counsel of Record via ECF
Enclosure (Filed under seal)
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Sigrid McCawley, Esq.
Telephone: (954) 356-0011
Email: smccawley@bsfllp.com

March 18, 2020
VIA ECF
The Honorable Judge Loretta A. Preska
District Court Judge
United States District Court
Southern District of New York
500 Pearl Street
New York, NY 10007
Re:

Giuffre v. Maxwell,
Case No. 15-cv-7433-LAP

Dear Judge Preska:
Plaintiff Virginia Giuffre hereby submits her List of Decided Motions pursuant to the
Court’s instructions at the January 16, 2020 status conference. This document lists which portions
of decided motions and their accompanying papers have already been released by the Second
Circuit in this matter, with the goal of easing the Court’s burden of reviewing the documents to be
unsealed. Plaintiff’s list is identical to Defendant’s list, except that Defendant has failed to include
two decided motions: Dkts. 468 & 567. As Plaintiff explained in her February 5, 2020 letter, Dkt.
1029, Judge Sweet decided both motions, and they should be considered in the Court’s initial
unsealing protocol.
Plaintiff requests leave to file the List of Decided Motions under seal as it contains
information about documents that are currently under seal or redacted.
Sincerely,
/s/ Sigrid S. McCawley
Sigrid S. McCawley, Esq.
cc: Counsel of Record (via ECF)
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
VIRGINIA L. GIUFFRE
Plaintiff,

15 Civ. 7433 (LAP)

-against-

ORDER

GHISLAINE MAXWELL,
Defendant.

LORETTA A. PRESKA, Senior United States District Judge:
The

Court

has

considered

the

parties’

various

submissions

regarding the review protocol (“the Protocol”) to be utilized by
the Court in its individualized review of the sealed materials at
issue in this litigation.
1030.)

(See dkt. nos. 1025, 1026, 1028, 1029,

The Court rules as follows:

1. Decided Motions: The parties disputed whether two motions
(dkt. nos. 468, 567) were actually decided by Judge Sweet and
thus disagreed as to whether they should be included on the
list of materials to be reviewed by the Court.
After
reviewing those items, the Court determines that they were
ruled on by Judge Sweet and thus should be included in the
Court’s individualized review.
2. List of Non-Parties: The parties disagreed as to the scope of
the list of non-parties that should receive notice of
unsealing.
Specifically, Plaintiff suggested that nonparties “discussed in materials that have already been
unsealed in this litigation [or] in otherwise unsealed
materials that are included in sealed filings” should not be
required to receive notice. (See dkt. no. 1026.) The Court
disagrees. Because a subsequent naming of a non-party in the
sealed materials may carry a different context from the naming
of that non-party in the unsealed materials, the unsealing
may present different consequences for the relevant nonparty.
Thus, the Court will adopt the more fulsome list
provided by Defendants, which strikes the names of reporters,
1
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Plaintiff’s medical providers, and law enforcement personnel
but retains all other potentially relevant non-parties. (See
dkt. no. 1028.)
3. Definition of “Best Efforts”: The Protocol will employ a
broader definition of “best efforts” than the one proposed by
Plaintiff.
(See dkt. no. 1026.)
The Court agrees with
Defendant that Plaintiff’s proposed definition, which would
only require a search of public records databases for the
addresses of non-parties, is “too wooden.” (See dkt. nos.
1026, 1028.)
Accordingly, the Protocol will require the
parties to “identify[] the most current address available for
[a non-party] in a public records database or other readily
available source.” This will ensure that the notice to nonparties is “the best practicable under the circumstances.”
Guevoura Fund Ltd. v. Sillerman, 2019 WL 6889901, at *11
(S.D.N.Y. Dec. 18, 2019).
4. Notice of Appellate Rights: The Protocol will include the
provision notifying non-parties of their appellate rights
with respect to any decision to unseal a document mentioning
their name.
That provision will provide that “[a]n order
from this Court unsealing the Sealed Materials, in whole or
in part, as to a Non-Party should be deemed to have affected
the Non-Party’s rights and interests for purposes of an
appeal.” (See dkt. no. 1030.)
5. Right of Reply: The Protocol will permit reply briefing both
for objecting parties and objecting non-parties.
6. Evidentiary Hearings: The Court will allow the parties or
non-parties to request by letter that the Court hold an
evidentiary hearing to resolve any factual issues underlying
the unsealing of specific documents. Any such request shall
explain why an evidentiary hearing is necessary for the
resolution of those factual issues.
7. Judicial Documents: In their submissions to the Court, nonparties and the original parties may object to the unsealing
of a court submission because it is, in their view, a nonjudicial document.
Non-parties and the original parties
should, in their submissions, also address the weight of the
presumption of public access that applies to any such document
in the event that the Court concludes that it is, in fact, a
judicial document.

2
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The Court attaches to this order its proposed revisions to the
Protocol,1 the Notice to Non-Parties, the Non—Party Request for
Excerpts, and the Non-Party Form Objection.2 The parties shall
confer and inform the Court by letter no later than March 26, 2020
of any additional changes that the Court should consider to the
Protocol or to the Notice to Non-Parties, the Non—Party Request
for Excerpts, and the Non-Party Objection. The Court specifically
requests the parties’ input as to reviewing the documents by NonParty rather than by motion.

In that letter, the parties shall

also propose a date for a telephonic conference to discuss next
steps in the unsealing process.
SO ORDERED.

Dated:

New York, New York
March 19, 2020

__________________________________
LORETTA A. PRESKA
Senior United States District Judge

1

Specifically, the Court attaches an edited version of the
Protocol submitted by Plaintiff with her January 30, 2020 letter.
(See dkt. no. 1026 at Ex. 1.)
2 The Court attaches edited versions of the materials submitted by
Defendant with her January 30, 2020 letter. (See dkt. no. 1025.)
3
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

VIRGINIA L. GIUFFRE,
Plaintiff,
v.

No. 15-cv-07433-LAP

GHISLAINE MAXWELL,
Defendant.

Order and Protocol for Unsealing Decided Motions
The Court previously ruled that “only motions actually decided by Judge Sweet—along
with documents relevant to Judge Sweet’s decisions on those motions—are properly considered
judicial documents to which a presumption of public access attaches.” Order, dated Dec. 16,
2019 (DE 1016). Such materials are referred to herein as the “Sealed Materials” or “Sealed
Items.” The Sealed Materials will be enumerated in a List of Decided Motions designated by the
Court . In accordance with Brown v. Maxwell, 929 F.3d 41, 49-51 (2d Cir. 2019), the Court will
conduct an individualized review of each Sealed Item in the List of Decided Motions to
determine (a) the weight of presumption of public access that should be afforded to the
document, (b) the identification and weight of any countervailing interests supporting continued
sealing/redaction, and (c) whether the countervailing interests rebut the presumption of public
access. To assist in this process and afford persons identified or otherwise interested in the
Sealed Materials the opportunity to participate in the Court’s individualized review, the Court
adopts the following protocol.
1. Non-Parties List: Plaintiff Virginia Giuffre and Defendant Ghislaine Maxwell
(collectively, the “Original Parties”) each have submitted under seal a list of non-parties whose
privacy, reputational or other interests may be implicated by the unsealing of the Sealed
Materials (each, a “Non-Party,” and collectively, the “Non-Parties”). Because the Original
Parties did not agree on one or more Non-Parties to be included in the list, the Court has resolved
all such disagreements and shall issue to the Original Parties a Court-approved Non-Parties List,
which shall be sealed. The Non-Parties shall include but are not limited to: (a) persons who
produced or answered discovery based upon the representation or understanding that the
discovery would be subject to the Protective Order previously issued in this action; (b) persons
who are identified as having allegedly engaged in sexual acts with Plaintiff, or other alleged
victims, or allegedly facilitated such acts; (c) persons whose intimate, sexual, or private conduct
is described in the Sealed Materials; and (d) persons who are alleged to have been victimized.
The Non-Parties List will:
• Identify each Non-Party by his or her name, which correlates to a unique
1
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pseudonymous identifier, i.e., Doe #1, Doe #2, and Doe #3.
• Provide the address or contact information for each Non-Party or his or her legal
counsel, which the Original Parties identified to the best of their ability.
2. Judicial Adjudication: Because of the volume of Sealed Materials, the Court will
conduct an individualized review of several Sealed Items at a time, thereby allowing the review
to proceed on a rolling basis and in a manageable fashion. The Court will review sealed items
based on the Non-Party mentioned in the Sealed Materials. For example, for Doe #1, the Court
would review each Sealed Item that mentions Doe #1, and would do the same for Does #2, #3,
etc. This will allow the Court more easily to manage and review any objections from NonParties. The following procedure shall be used for each set of Sealed Items reviewed by the
Court:
a. The Court will notify the parties via minute order (“Notification”) of the set of
Sealed Items that will be considered. The Court will consider input from the Original
Parties as to the number of Sealed Items that is appropriate to consider at once in light of
the volume and complexity of the Sealed Items.
b. As soon as practicable after the Notification the Original Parties shall confer and
shall use their best efforts to cause each Non-Party mentioned in the Sealed Materials to
be considered to be served confidentially with a Non-Party Notice approved by the Court.
“Best efforts” entails identifying the most current address available for the nonparty in a
public records database or other readily available source. Service shall be effected via
first class certified mail, return receipt requested. After service, the party causing the
service shall file a certificate of service, stating the date and method of service and
identifying the Non-Party by his or her pseudonymous identifier.
c. Within 14 days of service of the Non-Party Notice, a Non-Party, identified by
his or her pseudonymous identifier, may submit to the Court a request for excerpts of the
Sealed Materials pertaining to him or her (the “Excerpts”). The form request shall be
approved by the Court and attached to the Non-Party Notice. The request shall be faxed,
mailed, or e-mailed1 to the Court and served upon counsel for the Original Parties. Upon
receipt of the request, the Original Parties shall confer and cause the Excerpts to be
served via U.S. mail or e-mail, as requested by the Non-Party, promptly on the requesting
Non-Party.
d. Within 14 days of service of the Excerpts, the Non-Party may submit to the
Court an objection to unsealing/unredacting (“Non-Party Objection”). A form Non-Party
Objection, approved by the Court, shall be attached to the Non-Party Notice. The NonParty Notice will require any objecting Non-Party to state briefly the reasons for the
objection and identify any countervailing interest that militates against unsealing, if
1

The Court may be reached by e-mail at PreskaNYSDChambers@nysd.uscourts.gov.
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applicable. A Non-Party may also submit a memorandum of law in support of the NonParty Objection. The Non-Party Objection and any accompanying memorandum shall be
served on the Original Parties. Within 14 days of service of any Non-Party Objection and
accompanying memorandum, if any, the Original Parties may file an opposition stating
the reasons why any Sealed Item should remain sealed. The opposition shall be served
on the objecting Non-Party. The objecting Non-Party may file a reply in support of its
objection within 7 days of service of the Original Parties’ opposition.
e. Within 14 days of service of any Non-Party Objection, any Original Party may
file its own objection to unsealing/unredacting (“Party Objection”), and an accompanying
memorandum of law in support of the objection. Any opposition to the Party Objection
shall be filed within 14 days. The objecting Original Party may file a reply in support of
his or her objection within 7 days of service of any opposition.
f. If within 14 days of the Notification no Non-Party has requested Excerpts, the
Original Parties shall have 14 days from the date on which the Non-Party’s time to object
expires to submit an objection to unsealing and an accompanying memorandum. Any
opposition to such an objection shall be filed within 14 days. The Court may, in its
discretion, ask the objector to file a reply in support of his or her objection.
g. Any memorandum in support of a Non-Party or Party Objection to unsealing a
particular Sealed Item shall be no longer than 6 double-spaced pages in 12 point, Times
New Roman font. Any memorandum in opposition to a Non-Party or Party Objection
shall also be no longer than 6 double-spaced pages in 12 point, Times New Roman font.
Any reply in further support of a Non-Party or Party Objection may be no longer than 4
double-spaced pages in 12 point, Times New Roman font.
h. An order from this Court unsealing a Sealed Item, in whole or in part, as to a
Non-Party should be deemed to have affected the Non-Party’s rights and interests for
purposes of an appeal.
i. If the Court determines that a factual issue exists as to a Sealed Item and that its
ruling requires resolution of that factual issue, it may order the Original Parties and
relevant Non-Parties to appear for an evidentiary hearing. In addition, the relevant NonParties or the Original Parties may affirmatively request an evidentiary hearing. Any
such request shall be made by letter explaining any factual issues that exist with a Sealed
Item (or Sealed Items) and the reasons that an evidentiary hearing may facilitate their
resolution.
j. After objections, responses and replies have been submitted, and any evidentiary
hearing held, the Court will enter a minute order setting the date and time it will decide in
open court the objections lodged as to each set of motions. Appearance by any of the
parties or Non-Parties is optional. The Court will determine whether each Sealed Item
shall be (1) unsealed in its entirety, (2) unsealed in redacted form, or (3) kept under seal.
3
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Thereafter the Court will issue a Notification of the next set of Sealed Items to be
decided.
3.

Non-Party Participation.

a. Any Non-Party requesting Excerpts shall maintain them as confidential and shall
not disclose them to anyone other than the lawyer, if any, representing him or her in this
proceeding. The requesting Non-Party may use the Excerpts only to decide whether to
object and to prepare his or her objection, if any, submitted to this Court. A Non-Party’s
request for the Excerpts constitutes acknowledgment of the requirement to comply with
this Court’s restrictions placed on the Excerpts and submission to this Court’s jurisdiction
for purposes of enforcement of the restrictions.
b. A Non-Party who submits an objection submits to the Court’s jurisdiction for
purposes of the unsealing/unredaction proceeding.
c.

A copy of this Order and Protocol shall be served with the Non-Party Notice.

d. All submissions by Non-Parties to the Court shall be under seal. The Original
Parties served with Non-Party submissions shall not disclose them to anyone else pending
further order of the Court.
e. The Court’s staff will receive Non-Party submissions, make appropriate
redactions, e.g., the Non-Party’s identifying information (with the assistance of the
Original Parties, as appropriate), substitute Non-Party pseudonymous identifiers as
appropriate, redact the submission as appropriate, and file them as redacted via ECF,
identifying the Non-Party solely by his or her pseudonymous identifier.
f. A Non-Party’s participation in this protocol is optional. Appearances by NonParties and their counsel in this proceeding shall be considered limited and for the
purposes set forth in this Order. Non-Parties are under no obligation to object, and a NonParty’s decision not to do so shall not be deemed consent to the unsealing of any Sealed
Materials. The solicitation and receipt of objections from Non-Parties who wish to
participate is intended merely to aid the Court in balancing privacy and other interests
against the public’s right of access. The Court will conduct a particularized review of the
Sealed Materials and weigh the competing interests regardless whether it receives any
Non-Party Objection.
4. Unless expressly stated otherwise, all notices, submissions, and filings made
pursuant to this Order shall remain permanently sealed inasmuch as they are submitted solely so
that the Court may decide whether any Sealed Materials should be unsealed. See Brown, 929
F.3d at 50 n.33.
So ordered.

4
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Dated this ___ day of March 2020.

U.S. District Judge

5
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United States District Court
Southern District of New York
Virginia L. Giuffre,
Plaintiff,

Case No. 15-cv-07433-LAP

v.
Ghislaine Maxwell,
Defendant.
NOTICE TO NON-PARTIES OF POSSIBLE UNSEALING OF SEALED DOCUMENTS
A Federal Court authorized this notice. This is not a solicitation from a lawyer.
This case involves allegations of sexual abuse and sexual trafficking of minors. Some documents
submitted to the Court were filed under seal. You are receiving this Notice because your name
appears in one or more sealed court documents in this case, which is pending before U.S. District
Judge Loretta Preska.
The documents that mention your name (the “Sealed Materials”) are currently under seal and
cannot be accessed or viewed by the public. Pursuant to court order, those documents may be
unsealed in the future, which means they will be publicly available.
The Court has entered the attached Order and Protocol governing the possible unsealing of
sealed materials.
Your options are as follows:
1. Do nothing. The Court may determine that the Sealed Materials should be unsealed, at
which point they would become available to the public.
2. Ask to see Excerpts of the document(s) to decide whether you want to object to
unsealing. Within 14 days of your receipt of this notice, you may ask the parties to this
case to send you the relevant excerpts of the Sealed Materials (the “Excerpts”). You may
then file an objection to the unsealing of the Sealed Materials within 14 days after the
Excerpts are placed in the U.S. mail to you, e-mailed to you, or faxed to you.
If you wish to view the Excerpts pursuant to Option 2 above:
•

You must use the attached form, “Non-Party’s Request for Access to Sealed Excerpts.”

•

Your request for the Excerpts must be submitted within 14 days of the date this Notice was
mailed to you.
1
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•

Your request must be submitted by U.S. mail, by fax, or by e-mail to Judge Preska:
500 Pearl Street
New York, NY 10007
Fax (212) 805-7941
E-mail: PreskaNYSDChambers@nysd.uscourts.gov

•

Your request must also be sent by email, U.S. mail or fax to counsel for the parties to this
action:
Attorney for Plaintiff Virginia Giuffre:
Sigrid S. McCawley
Boies Schiller Flexner LLP
401 East Las Olas Blvd., Suite 1200
Fort Lauderdale, FL 33301
Tel 954.377.4223
Fax 954.356.0022
smccawley@bsfllp.com

Attorney for Defendant Ghislaine Maxwell:
Laura A. Menninger
Haddon, Morgan and Foreman, P.C.
150 East Tenth Avenue
Denver, CO 80203
Tel 303.831.7364
Fax 303.832.1015
lmenninger@hmflaw.com

•

You will then be provided with the Excerpts via U.S mail or by-email, as you specify.

•

The use and disclosure of the Excerpts are governed by a Court Order. You may review
and make reference to the Excerpts in your objection to unsealing. With the exception of
any lawyer representing you in this matter, the Excerpts may not be shared with any other
person. Disclosing the Excerpts is a violation of the Court’s Order limiting the use of the
Excerpts.

After viewing the Excerpts pursuant to Option 2, you may either do nothing or file an objection to
the unsealing of the Sealed Materials.
If you wish to file an objection:
•

Your objection must be filed within 14 days after the Excerpts are placed in the U.S. mail
to you.

•

You must use the attached form, “Non-Party’s Objection to Unsealing.” You should fax the
form to Judge Preska at (212) 805-7941.

•

Your objection should also be served by email upon counsel for the parties to this action.

Your participation in this process is optional. You are under no obligation to object to the
unsealing of the Sealed Materials and your decision not to do so will not signify your consent to
the unsealing of any document. Ultimately, the court will determine whether to unseal each
document in this case, regardless of your participation in this process.

2
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
--------------------------------------------------X

Plaintiff,
v.
GHISLAINE MAXWELL,
Defendant.

----------------------------------------

VIRGINIA L. GIUFFRE,

15-cv-07433-LAP

--------------------------------------------------X

—Filed under Seal—
Non-Party’s Objection to Unsealing
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1. I received a copy of the Court’s Order and Protocol for the unsealing of materials in
this case and the Notice to Non-Parties. At my request I also received a copy of excerpts from
the sealed materials (“Excerpts”).
2. I understand this Objection will be filed under seal and I will not be identified in any
court filing.
3. I am submitting this Objection within 14 days after the date the Excerpts were
deposited in the U.S. mail addressed to me.
4. I am submitting this Objection to the Court via United States mail or fax to:
The Hon. Loretta Preska
United States District Court
500 Pearl Street
New York, NY 10007
Fax (212) 805-7941
5. I certify that I have sent a copy of this Objection to the parties’ lawyers listed below
via U.S. mail, fax or email:
Sigrid S. McCawley
BOIES, SCHILLER & FLEXNER, LLP
401 East Las Olas Boulevard, Suite 1200
Ft. Lauderdale, FL 33301
Tel 954.377.4223
Fax 954.356.0022
smccawley@bsfllp.com
Attorneys for Plaintiff Virginia Giuffre

Laura A. Menninger
HADDON, MORGAN AND FOREMAN, P.C.
150 East 10th Avenue
Denver, CO 80203
Tel 303.831.7364
Fax 303.832.2628
lmenninger@hmflaw.com
Attorneys for Defendant Ghislaine Maxwell

6. I object to unsealing the Excerpts for the following reasons (if needed, attach
additional pages):

1
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Non-Party Objector
Signature:
Name:
Address:
City, State, Zip Code:
Telephone:

2
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
--------------------------------------------------X

Plaintiff,
v.
GHISLAINE MAXWELL,
Defendant.

----------------------------------------

VIRGINIA L. GIUFFRE,

15-cv-07433-LAP

--------------------------------------------------X

—Filed under Seal—
Non-Party’s Request for Excerpts of Sealed Documents
and Acknowledgment of Court Order and Protocol Governing the Excerpts
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1. I received a copy of the Court’s Order and Protocol (“Court Order”) for the
unsealing of materials in this case and the Notice to Non-Parties.
2. I acknowledge that the excerpts from the sealed materials I am requesting
(“Excerpts”) are governed by the Court Order, which restricts the use and disclosure of the
Excerpts. I acknowledge I am required to comply with the Court Order. I understand that under
the Court Order: (a) I may only use the Excerpts from the sealed materials to decide whether to
object and, if so, to prepare my objection; (b) I am prohibited from disclosing the Excerpts to any
person other than a lawyer representing me in connection with this proceeding.
3. I acknowledge that if I want to review the Excerpts, I must submit this Request to the
Court via United States mail, e-mail, or fax:
The Hon. Loretta Preska
United States District Court
500 Pearl Street
New York, NY 10007
E-mail: PreskaNYSDChambers@nysd.uscourts.gov
Fax (212) 805-7941
I am submitting this Request to the Court on this date: ______________________, 2020.
4. I acknowledge that within 14 days from the date the Excerpts are placed in the
U.S. mail to me, I must file any objection I have to unsealing the materials that identify me.
5. I certify I have sent a copy of this Request to the parties’ lawyers listed below via
U.S. mail, fax or email:

1
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Sigrid S. McCawley
BOIES, SCHILLER & FLEXNER, LLP
401 East Las Olas Boulevard, Suite 1200
Ft. Lauderdale, FL 33301
Tel 954.377.4223
Fax 954.356.0022
smccawley@bsfllp.com
Attorneys for Plaintiff Virginia Giuffre

Laura A. Menninger
HADDON, MORGAN AND FOREMAN, P.C.
150 East 10th Avenue
Denver, CO 80203
Tel 303.831.7364
Fax 303.832.2628
lmenninger@hmflaw.com
Attorneys for Defendant Ghislaine Maxwell

6. I wish to receive the Excerpts (check one)
below or

by U.S. Mail at the address listed

by e-mail at the address listed below.
Requester
Signature:
Name:
Address:
City, State, Zip Code:
Telephone:
E-mail Address:

2
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701 Brickell Avenue, Suite 3300 | Miami, FL 33131 | T | F 305.789.7799
Holland & Knight LLP | www.hklaw.com
Christine N. Walz
+1 305-789-7678
Sandy.Bohrer@hklaw.com
Sanford L. Bohrer
+1 305-789-7678
Sandy.Bohrer@hklaw.com

March 19, 2020
Via ECF
The Honorable Loretta A. Preska
District Court Judge
United States District Court for the
Southern District of New York
500 Pearl Street
New York, NY 10007
Re:

List of Decided Motions
Giuffre v. Maxwell, Case No. 15-cv-7433-LAP

Dear Judge Preska:
Both Plaintiff Virginia Giuffre and Defendant Ghislaine Maxwell have asked for this
Court’s permission to file a List of Decided Motions under seal because the list contains
information that is currently subject to the Sealing Order in this case. See Dkt. 132 and 133.
“It is the clear law of this Circuit that civil docket sheets ‘enjoy a presumption of openness
and that the public and the media possess a qualified First Amendment right to inspect them.’”
Bernstein v. Bernstein Litowitz Berger & Grossmann LLP, No. 14-CV-6867 (VEC), 2016 WL
1071107, at *6 (S.D.N.Y. Mar. 18, 2016), aff’d, 814 F.3d 132 (2d Cir. 2016) (disclosing docket
sheets after finding there are no “compelling private interests favoring sealing”). Where a
presumption of the highest weight exists, “[t]he Court is required to order disclosure absent
compelling reasons to deny access and even then must employ the least restrictive possible means
of doing so.” United States v. All Funds on Deposit at Wells Fargo Bank in San Francisco,
California, in Account No. 7986104185, 643 F. Supp. 2d 577, 585 (S.D.N.Y. 2009)(emphasis
added).
Interveners therefore respectfully request that the List of Decided Motions be filed
publicly. It is unclear to Intervenors what information in the title of any decided motions could be
properly sealed. However, if such information exists, a redacted version of the list or a version of
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the list that replaces names with personal identifiers (i.e. John Doe #1) should be publicly filed
pending the Court’s ruling on whether this information should be unsealed.
Respectfully submitted,
HOLLAND & KNIGHT LLP
/s/ Christine N. Walz
Sanford L. Bohrer
Christine N. Walz
31 West 52nd Street
New York, NY 10019
Telephone: 212.513.3200
Fax: 212.385.9010
Attorneys for Intervenors
Julie Brown and Miami Herald Media Company
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701 Brickell Avenue, Suite 3300 | Miami, FL 33131 | T | F 305.789.7799
Holland & Knight LLP | www.hklaw.com
Christine N. Walz
+1 305-789-7678
Sandy.Bohrer@hklaw.com
Sanford L. Bohrer
+1 305-789-7678
Sandy.Bohrer@hklaw.com

March 19, 2020
Via ECF
The Honorable Loretta A. Preska
District Court Judge
United States District Court for the
Southern District of New York
500 Pearl Street
New York, NY 10007
Re:

List of Decided Motions
Giuffre v. Maxwell, Case No. 15-cv-7433-LAP

Dear Judge Preska:
Both Plaintiff Virginia Giuffre and Defendant Ghislaine Maxwell have asked for this
Court’s permission to file a List of Decided Motions under seal because the list contains
information that is currently subject to the Sealing Order in this case. See Dkt. 132 and 133.
“It is the clear law of this Circuit that civil docket sheets ‘enjoy a presumption of openness
and that the public and the media possess a qualified First Amendment right to inspect them.’”
Bernstein v. Bernstein Litowitz Berger & Grossmann LLP, No. 14-CV-6867 (VEC), 2016 WL
1071107, at *6 (S.D.N.Y. Mar. 18, 2016), aff’d, 814 F.3d 132 (2d Cir. 2016) (disclosing docket
sheets after finding there are no “compelling private interests favoring sealing”). Where a
presumption of the highest weight exists, “[t]he Court is required to order disclosure absent
compelling reasons to deny access and even then must employ the least restrictive possible means
of doing so.” United States v. All Funds on Deposit at Wells Fargo Bank in San Francisco,
California, in Account No. 7986104185, 643 F. Supp. 2d 577, 585 (S.D.N.Y. 2009)(emphasis
added).
Interveners therefore respectfully request that the List of Decided Motions be filed
publicly. It is unclear to Intervenors what information in the title of any decided motions could be
properly sealed. However, if such information exists, a redacted version of the list or a version of
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the list that replaces names with personal identifiers (i.e. John Doe #1) should be publicly filed
pending the Court’s ruling on whether this information should be unsealed.
Respectfully submitted,
HOLLAND & KNIGHT LLP

The parties shall confer and
submit a proposed redacted
list of decided motions to
be filed on the public
docket. SO ORDERED.

/s/ Christine N. Walz
Sanford L. Bohrer
Christine N. Walz
31 West 52nd Street
New York, NY 10019
Telephone: 212.513.3200
Fax: 212.385.9010
Attorneys for Intervenors
Julie Brown and Miami Herald Media Company
3/23/2020
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Haddon, Morgan and Foreman, P.C
Laura A. Menninger
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150 East 10th Avenue
Denver, Colorado 80203
303.831.7364 FX 303.832.2628
www.hmflaw.com
LMenninger@hmflaw.com

March 26, 2020
Honorable Loretta A. Preska
United States District Court
Southern District of New York
500 Pearl Street
New York, NY 10007
Re: March 19, 2020 Order (Doc. 1034)
Giuffre v. Ghislaine Maxwell, No. 15 Civ. 7433 (LAP)
Dear Judge Preska:
Pursuant to this Court’s Order of March 19, 2020 (Doc. 1034) at 3, attached please
find Ms. Maxwell’s proposed changes to the Court’s proposed revisions to the Protocol,
Notice to Non-Parties, the Non-Party Request for Excerpts, and the Non-Party Form
Objection. Counsel conferred with plaintiff’s counsel concerning these proposed revisions,
who object for reasons that they intend to explain to the Court by separate letter.
Ms. Maxwell believes the proposed changes, as reflected in the attached redlined
version, are appropriate for the following reasons:
2(d): One or both of the Original Parties may want to oppose a Non-Party Objection
by arguing for un-sealing. Any argument by an Original Party for sealing would be covered
by 2(f) and not in opposition to the Non-Party.
2(f): The Court in its Order at ¶ 5 recognized the right of reply for both objecting and
non-objecting parties. The change to this paragraph was intended to reflect that right.
3(e): The Non-Parties are advised in their Objection to Un-Sealing at ¶ 2 that they
“understand this Objection will be filed under seal and I will not be identified in any court
filing.” Ms. Maxwell remains concerned that Non-Parties will be reluctant to participate in
this process if their objection will itself become publicized and also believes that despite best
redaction efforts and pseudonym efforts, any objections may reveal the identity of its author.
For those reasons, Ms. Maxwell respectfully requests that the Non-Party Objections
themselves be maintained under seal.
Notice to Non-Parties of Possible Unsealing: The Notice advises the Non-Parties that
the documents will be made “publicly available” but does not explain what that means. In this
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case, where unsealing was instigated at the behest of the Miami Herald who seems intent on
publishing even scandalous and factually unsupported statements, an additional explanation
about who is requesting the unsealing of sealed materials, i.e., the media, gives Non-Parties
accurate and important information to help inform their decision whether to participate. In
other words, it is one thing for a party to a litigation to seek to unseal materials concerning a
non-party that if unsealed will remain in a court file albeit available to the public; it is quite
another thing for the news media to seek to unseal the same materials.
Provision for emailing to this Court’s chambers: Ms. Maxwell added the possibility of
Non-Parties emailing their Objection to chambers, in addition to emailing the parties, to allow
for the possibility that not all Non-Parties have access to fax machines and not all Non-Parties
reside in the U.S. Because they are required to email to counsel for the Original Parties, it
would reduce their burden and ensure timely delivery if they likewise were permitted to email
to Chambers.
Counsel for the Original Parties have conferred and are available for a telephonic
conference regarding next steps on either Tuesday March 31st or Friday April 3rd at 1:00,
2:00 or 4:00 EST. Counsel also has availability the following week if the Court would prefer.
Respectfully submitted,

Laura A. Menninger
CC: Counsel of Record via ECF
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

VIRGINIA L. GIUFFRE,
Plaintiff,
v.

No. 15-cv-07433-LAP

GHISLAINE MAXWELL,
Defendant.

Order and Protocol for Unsealing Decided Motions
The Court previously ruled that “only motions actually decided by Judge Sweet—along
with documents relevant to Judge Sweet’s decisions on those motions—are properly considered
judicial documents to which a presumption of public access attaches.” Order, dated Dec. 16,
2019 (DE 1016). Such materials are referred to herein as the “Sealed Materials” or “Sealed
Items.” The Sealed Materials will be enumerated in a List of Decided Motions designated by the
Court. In accordance with Brown v. Maxwell, 929 F.3d 41, 49-51 (2d Cir. 2019), the Court will
conduct an individualized review of each Sealed Item in the List of Decided Motions to
determine (a) the weight of presumption of public access that should be afforded to the
document, (b) the identification and weight of any countervailing interests supporting continued
sealing/redaction, and (c) whether the countervailing interests rebut the presumption of public
access. To assist in this process and afford persons identified or otherwise interested in the
Sealed Materials the opportunity to participate in the Court’s individualized review, the Court
adopts the following protocol.
1. Non-Parties List: Plaintiff Virginia Giuffre and Defendant Ghislaine Maxwell
(collectively, the “Original Parties”) each have submitted under seal a list of non-parties whose
privacy, reputational or other interests may be implicated by the unsealing of the Sealed Materials
(each, a “Non-Party,” and collectively, the “Non-Parties”). Because the Original Parties did not
agree on one or more Non-Parties to be included in the list, the Court has resolved all such
disagreements and shall issue to the Original Parties a Court-approved Non-Parties List, which
shall be sealed. The Non-Parties shall include but are not limited to: (a) persons who produced or
answered discovery based upon the representation or understanding that the discovery would be
subject to the Protective Order previously issued in this action; (b) persons who are identified as
having allegedly engaged in sexual acts with Plaintiff, or other alleged victims, or allegedly
facilitated such acts; (c) persons whose intimate, sexual, or private conduct is described in the
Sealed Materials; and (d) persons who are alleged to have been victimized.

1
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The Non-Parties List will:
• Identify each Non-Party by his or her name, which correlates to a unique
pseudonymous identifier, i.e., Doe #1, Doe #2, and Doe #3.
• Provide the address or contact information for each Non-Party or his or her legal
counsel, which the Original Parties identified to the best of their ability.
2. Judicial Adjudication: Because of the volume of Sealed Materials, the Court will
conduct an individualized review of several Sealed Items at a time, thereby allowing the review
to proceed on a rolling basis and in a manageable fashion. The Court will review sealed items
based on the Non-Party mentioned in the Sealed Materials. For example, for Doe #1, the Court
would review each Sealed Item that mentions Doe #1, and would do the same for Does #2, #3,
etc. This will allow the Court more easily to manage and review any objections from NonParties. The following procedure shall be used for each set of Sealed Items reviewed by the
Court:
a. The Court will notify the parties via minute order (“Notification”) of the set of
Sealed Items that will be considered. The Court will consider input from the Original
Parties as to the number of Sealed Items that is appropriate to consider at once in light of
the volume and complexity of the Sealed Items.
b. As soon as practicable after the Notification the Original Parties shall confer and
shall use their best efforts to cause each Non-Party mentioned in the Sealed Materials to
be considered to be served confidentially with a Non-Party Notice approved by the Court.
“Best efforts” entails identifying the most current address available for the nonparty in a
public records database or other readily available source. Service shall be effected via
first class certified mail, return receipt requested. After service, the party causing the
service shall file a certificate of service, stating the date and method of service and
identifying the Non-Party by his or her pseudonymous identifier.
c. Within 14 days of service of the Non-Party Notice, a Non-Party, identified by his
or her pseudonymous identifier, may submit to the Court a request for excerpts of the
Sealed Materials pertaining to him or her (the “Excerpts”). The form request shall be
approved by the Court and attached to the Non-Party Notice. The request shall be faxed,
mailed, or e-mailed1 to the Court and served upon counsel for the Original Parties. Upon
receipt of the request, the Original Parties shall confer and cause the Excerpts to be
served via U.S. mail or e-mail, as requested by the Non-Party, promptly on the
requesting Non-Party.
d. Within 14 days of service of the Excerpts, the Non-Party may submit to the Court
an objection to unsealing/unredacting (“Non-Party Objection”). A form Non-Party
Objection, approved by the Court, shall be attached to the Non-Party Notice. The NonParty Notice will require any objecting Non-Party to state briefly the reasons for the
1

The Court may be reached by e-mail at PreskaNYSDChambers@nysd.uscourts.gov.

2
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objection and identify any countervailing interest that militates against unsealing, if
applicable. A Non-Party may also submit a memorandum of law in support of the NonParty Objection. The Non-Party Objection and any accompanying memorandum shall
be served on the Original Parties. Within 14 days of service of any Non-Party Objection
and accompanying memorandum, if any, the Original Parties may file an opposition
stating the reasons why any Sealed Item should be remain un-sealed. The opposition
shall be served on the objecting Non-Party. The objecting Non-Party may file a reply in
support of its objection within 7 days of service of the Original Parties’ opposition.
e. Within 14 days of service of any Non-Party Objection, any Original Party may file
its own objection to unsealing/unredacting (“Party Objection”), and an accompanying
memorandum of law in support of the objection. Any opposition to the Party Objection
shall be filed within 14 days. The objecting Original Party may file a reply in support of
his or her objection within 7 days of service of any opposition.
f. If within 14 days of the Notification no Non-Party has requested Excerpts, the
Original Parties shall have 14 days from the date on which the Non-Party’s time to
object expires to submit an objection to unsealing and an accompanying memorandum.
Any opposition to such an objection shall be filed within 14 days. The Court may, in its
discretion, ask the objecting Partyor may then to file a reply within 7 days of service in
support of his or her objection.
g. Any memorandum in support of a Non-Party or Party Objection to unsealing a
particular Sealed Item shall be no longer than 6 double-spaced pages in 12 point, Times
New Roman font. Any memorandum in opposition to a Non-Party or Party Objection
shall also be no longer than 6 double-spaced pages in 12 point, Times New Roman font.
Any reply in further support of a Non-Party or Party Objection may be no longer than 4
double-spaced pages in 12 point, Times New Roman font.
h. An order from this Court unsealing a Sealed Item, in whole or in part, as to a
Non-Party should be deemed to have affected the Non-Party’s rights and interests for
purposes of an appeal.
i. If the Court determines that a factual issue exists as to a Sealed Item and that its
ruling requires resolution of that factual issue, it may order the Original Parties and
relevant Non-Parties to appear for an evidentiary hearing. In addition, the relevant NonParties or the Original Parties may affirmatively request an evidentiary hearing. Any
such request shall be made by letter explaining any factual issues that exist with a Sealed
Item (or Sealed Items) and the reasons that an evidentiary hearing may facilitate their
resolution.
j. After objections, responses and replies have been submitted, and any evidentiary
hearing held, the Court will enter a minute order setting the date and time it will decide in
open court the objections lodged as to each set of motions. Appearance by any of the
parties or Non-Parties is optional. The Court will determine whether each Sealed Item
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shall be (1) unsealed in its entirety, (2) unsealed in redacted form, or (3) kept under seal.
Thereafter the Court will issue a Notification of the next set of Sealed Items to be
decided.
3. Non-Party Participation.
a. Any Non-Party requesting Excerpts shall maintain them as confidential and shall
not disclose them to anyone other than the lawyer, if any, representing him or her in this
proceeding. The requesting Non-Party may use the Excerpts only to decide whether to
object and to prepare his or her objection, if any, submitted to this Court. A Non-Party’s
request for the Excerpts constitutes acknowledgment of the requirement to comply with
this Court’s restrictions placed on the Excerpts and submission to this Court’s
jurisdiction for purposes of enforcement of the restrictions.
b. A Non-Party who submits an objection submits to the Court’s jurisdiction
for purposes of the unsealing/unredaction proceeding.
c.

A copy of this Order and Protocol shall be served with the Non-Party Notice.

d. All submissions by Non-Parties to the Court shall be under seal. The Original
Parties served with Non-Party submissions shall not disclose them to anyone else
pending further order of the Court.
e. The Court’s staff will receive Non-Party submissions, make appropriate
redactions, e.g., the Non-Party’s identifying information (with the assistance of the
Original Parties, as appropriate), substitute Non-Party pseudonymous identifiers as
appropriate, redact the submission as appropriate, and file them as redacted via
ECF, identifying the Non-Party solely by his or her pseudonymous identifier.
f.e. A Non-Party’s participation in this protocol is optional. Appearances by NonParties and their counsel in this proceeding shall be considered limited and for the
purposes set forth in this Order. Non-Parties are under no obligation to object, and a
Non-Party’s decision not to do so shall not be deemed consent to the unsealing of any
Sealed Materials. The solicitation and receipt of objections from Non-Parties who wish
to participate is intended merely to aid the Court in balancing privacy and other interests
against the public’s right of access. The Court will conduct a particularized review of the
Sealed Materials and weigh the competing interests regardless whether it receives any
Non-Party Objection.
4. Unless expressly stated otherwise, all notices, submissions, and filings made
pursuant to this Order shall remain permanently sealed inasmuch as they are submitted solely
so that the Court may decide whether any Sealed Materials should be unsealed. See Brown, 929
F.3d at 50 n.33.
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So ordered.
Dated this ___ day of March 2020.
U.S. District Judge
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United States District Court
Southern District of New York
Virginia L. Giuffre,
Plaintiff,

Case No. 15-cv-07433-LAP

v.
Ghislaine Maxwell,
Defendant.
NOTICE TO NON-PARTIES OF POSSIBLE UNSEALING OF SEALED DOCUMENTS
A Federal Court authorized this notice. This is not a solicitation from a lawyer.
This case involves allegations of sexual abuse and sexual trafficking of minors. Some
documents submitted to the Court were filed under seal. You are receiving this Notice because
your name appears in one or more sealed court documents in this case, which is pending before
U.S. District Judge Loretta Preska.
The documents that mention your name (the “Sealed Materials”) are currently under seal and
cannot be accessed or viewed by the public. Pursuant to court order, those documents may
be unsealed in the future, which means they will be publicly available. Once the materials
are made publicly available, the media entities who have sought the unsealing will gain
access to these materials including your name and the other references to you contained
in the Sealed Materials, and they will be free thereafter to publish any such information.
The Court has entered the attached Order and Protocol governing the possible unsealing
of sealed materials.
Your options are as follows:
1. Do nothing. The Court may determine that the Sealed Materials should be unsealed,
at which point they would become available to the public.
2. Ask to see Excerpts of the document(s) to decide whether you want to object to
unsealing. Within 14 days of your receipt of this notice, you may ask the parties to this
case to send you the relevant excerpts of the Sealed Materials (the “Excerpts”). You
may then file an objection to the unsealing of the Sealed Materials within 14 days after
the Excerpts are placed in the U.S. mail to you, e-mailed to you, or faxed to you.
If you wish to view the Excerpts pursuant to Option 2 above:
•

You must use the attached form, “Non-Party’s Request for Access to Sealed Excerpts.”
1

•
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Your request for the Excerpts must be submitted within 14 days of the date this Notice
was mailed to you.
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• Your request must be submitted by U.S. mail, by fax, or by e-mail to Judge Preska:
500 Pearl Street
New York, NY 10007
Fax (212) 805-7941
E-mail: PreskaNYSDChambers@nysd.uscourts.gov

• Your request must also be sent by email, U.S. mail or fax to counsel for the parties to
this action:
Attorney for Defendant Ghislaine Maxwell:
Laura A. Menninger
Haddon, Morgan and Foreman, P.C.
150 East Tenth Avenue
Denver, CO 80203
Tel 303.831.7364
Fax 303.832.1015
lmenninger@hmflaw.com

Attorney for Plaintiff Virginia Giuffre:
Sigrid S. McCawley
Boies Schiller Flexner LLP
401 East Las Olas Blvd., Suite 1200
Fort Lauderdale, FL 33301
Tel 954.377.4223
Fax 954.356.0022
smccawley@bsfllp.com

•

You will then be provided with the Excerpts via U.S mail or by-email, as you specify.

•

The use and disclosure of the Excerpts are governed by a Court Order. You may review
and make reference to the Excerpts in your objection to unsealing. With the exception
of any lawyer representing you in this matter, the Excerpts may not be shared with any
other person. Disclosing the Excerpts is a violation of the Court’s Order limiting the use
of the Excerpts.

After viewing the Excerpts pursuant to Option 2, you may either do nothing or file an objection
to the unsealing of the Sealed Materials.
If you wish to file an objection:
•

Your objection must be filed within 14 days after the Excerpts are placed in the U.S.
mail to you.

•

You must use the attached form, “Non-Party’s Objection to Unsealing.”

•

You should submitfax the form to Judge Preska via fax at at (212) 805-7941, by U.S.
mail, or via email to PreskaNYSDChambers@nysd.uscourts.gov .

•

Your objection should also be served by email upon counsel for the parties to this action.

Your participation in this process is optional. You are under no obligation to object to the
unsealing of the Sealed Materials and your decision not to do so will not signify your consent
to the unsealing of any document. Ultimately, the court will determine whether to unseal each
document in this case, regardless of your participation in this process.
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
--------------------------------------------------X

Plaintiff,
v.

GHISLAINE MAXWELL,
Defendant.

-------------------------------------------

VIRGINIA L. GIUFFRE,

15-cv-07433-LAP

--------------------------------------------------X

—Filed under Seal—
Non-Party’s Objection to Unsealing
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1.

I received a copy of the Court’s Order and Protocol for the unsealing of materials in

this case and the Notice to Non-Parties. At my request I also received a copy of excerpts from
the sealed materials (“Excerpts”).
2.

I understand this Objection will be filed under seal and I will not be identified in any

court filing.
3.

I am submitting this Objection within 14 days after the date the Excerpts were

deposited in the U.S. mail addressed to me.
4.

I am submitting this Objection to the Court via United States mail, or fax or email to:

The Hon. Loretta Preska
United States District Court
500 Pearl Street
New York, NY 10007
Fax (212) 805-7941
PreskaNYSDChambers@nysd.uscourts.gov
5.

I certify that I have sent a copy of this Objection to the parties’ lawyers listed below

via U.S. mail, fax or email:
Sigrid S. McCawley
BOIES, SCHILLER & FLEXNER, LLP
401 East Las Olas Boulevard, Suite 1200
Ft. Lauderdale, FL 33301
Tel 954.377.4223
Fax 954.356.0022
smccawley@bsfllp.com
Attorneys for Plaintiff Virginia Giuffre
6.

Laura A. Menninger
HADDON, MORGAN AND FOREMAN, P.C.
150 East 10th Avenue
Denver, CO 80203
Tel 303.831.7364
Fax 303.832.2628
lmenninger@hmflaw.com
Attorneys for Defendant Ghislaine Maxwell

I object to unsealing the Excerpts for the following reasons (if needed, attach

additional pages):

1
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Non-Party Objector or
Counsel for Non-Party Objector
Signature:
Name:
Address:
City, State, Zip Code:
Telephone:

2

Case 1:15-cv-07433-LAP Document 1037-1 Filed 03/26/20 Page 12 of 14

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
--------------------------------------------------X

Plaintiff,
v.

GHISLAINE MAXWELL,
Defendant.

-------------------------------------------

VIRGINIA L. GIUFFRE,

15-cv-07433-LAP

--------------------------------------------------X

—Filed under Seal—
Non-Party’s Request for Excerpts of Sealed Documents
and Acknowledgment of Court Order and Protocol Governing the Excerpts
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1.

I received a copy of the Court’s Order and Protocol (“Court Order”) for the unsealing

of materials in this case and the Notice to Non-Parties.
2.

I acknowledge that the excerpts from the sealed materials I am requesting (“Excerpts”)

are governed by the Court Order, which restricts the use and disclosure of the Excerpts. I
acknowledge I am required to comply with the Court Order. I understand that under the Court
Order: (a) I may only use the Excerpts from the sealed materials to decide whether to object and,
if so, to prepare my objection; (b) I am prohibited from disclosing the Excerpts to any person
other than a lawyer representing me in connection with this proceeding.
3.

I acknowledge that if I want to review the Excerpts, I must submit this Request to the

Court via United States mail, e-mail, or fax:
The Hon. Loretta Preska
United States District Court
500 Pearl Street
New York, NY 10007
Email: PreskaNYSDChambers@nysd.uscourts.gov
Fax (212) 805-7941
I am submitting this Request to the Court on this date: ______________________, 2020.
4.

I acknowledge that within 14 days from the date the Excerpts are placed in the

U.S. mail to me, I must file any objection I have to unsealing the materials that identify me.
5.

I certify I have sent a copy of this Request to the parties’ lawyers listed below via U.S.

mail, fax or email:

1
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Sigrid S. McCawley
BOIES, SCHILLER & FLEXNER, LLP
401 East Las Olas Boulevard, Suite 1200
Ft. Lauderdale, FL 33301
Tel 954.377.4223
Fax 954.356.0022
smccawley@bsfllp.com
Attorneys for Plaintiff Virginia Giuffre

Laura A. Menninger
HADDON, MORGAN AND FOREMAN, P.C.
150 East 10th Avenue
Denver, CO 80203
Tel 303.831.7364
Fax 303.832.2628
lmenninger@hmflaw.com
Attorneys for Defendant Ghislaine Maxwell

6. I wish to receive the Excerpts (check one)  by U.S. Mail at the address listed below or
 by e-mail at the address listed below.
Requester
Signature:
Name:
Address:
City, State, Zip Code:
Telephone:
E-Mail Address:

2
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Sigrid S. McCawley
Telephone: (954) 356-0011
Email: smccawley@bsfllp.com

March 26, 2020
VIA ECF
The Honorable Loretta A. Preska
District Court Judge
United States District Court
Southern District of New York
500 Pearl Street
New York, NY 10007
Re:

Giuffre v. Maxwell,
Case No. 15-cv-7433-LAP

Dear Judge Preska,
Pursuant to the Court’s March 19, 2020 Order (Dkt. 1034), Plaintiff’s counsel and
Defendant’s counsel have conferred about the Court’s proposed Protocol. Plaintiff agrees to the
Court’s Protocol as written, including the Court’s proposal to review documents by Non-Party in
the order that the Non-Parties are listed on the Non-Party list. Defendant has proposed a number
of changes to the Court’s proposed revisions to the Protocol, however, to which Plaintiff objects
as follows.
First, Defendant proposes that paragraph 2(f) of the Protocol, which addresses the situation
in which a Non-Party does not object to a document’s unsealing, be changed to provide the
Original Party objecting to unsealing (i.e., Defendant) with an automatic right to file a reply brief.
But because this paragraph deals with the situation in which a Non-Party has not objected to
unsealing, an automatic right to a reply brief would allow Defendant to file two briefs in support
of keeping a document sealed and Plaintiff to file only one brief in support of unsealing. In the
event that a Non-Party does not file an objection, and only the Original Parties are briefing the
issue of whether a document should be unsealed, each Original Party should be permitted to file
one brief unless the Court otherwise orders.
Second, Defendant proposes that paragraph 3(e) be deleted in its entirety. Plaintiff
disagrees. This paragraph allows the Court to determine what redactions are appropriate, in
consultation with the parties, before filing Non-Parties’ objections on the docket. To the extent an
objection reveals identifying information about a Non-Party, the Court is well-positioned to redact
that identifying information.
Third, Plaintiff objects to the Defendant’s proposal to insert the following bolded language
to the form Notice to Non-Parties of Possible Unsealing of Sealed Documents: “Once the
materials are made publicly available, the media entities who have sought the unsealing will
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gain access to these materials including your name and the other references to you contained
in the Sealed Materials, and they will be free thereafter to publish any such information.”
Defendant’s proposed language misstates the reason for this unsealing process, which is driven by
the common law right of access and the First Amendment. Further, the Notice already includes
bolded language that unsealed documents “will be publicly available.” Finally, Defendant had the
opportunity to propose this language to Plaintiff prior to submitting the form Notice to the Court,
but failed to do so. This last-minute injection of language that is clearly intended to scare
non-parties into filing objections is inappropriate.
Fourth, Defendant has proposed allowing Non-Parties to submit their objections by
email. Plaintiff defers to the Court, but contends that the options of submitting objections by fax
or regular mail are sufficient.
Per the Court’s order, the parties have conferred about their availability for a telephonic
conference. The parties are available for a telephonic conference on the following dates and times:



Tuesday, March 31, 2020: 1:00 EST, 2:00 EST, or 4:00 EST
Friday, April 3, 2020: 1:00 EST, 2:00 EST, or 4:00 EST

If those dates and times do not work for the Court, please let the parties know and we will provide
additional options.
Sincerely,
/s/ Sigrid S. McCawley
Sigrid S. McCawley, Esq.
cc: Counsel of Record (via ECF)
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
VIRGINIA L. GIUFFRE,
Plaintiff,

No. 15 Civ. 7433 (LAP)

-against-

ORDER

GHISLAINE MAXWELL,
Defendant.

LORETTA A. PRESKA, Senior United States District Judge:
The Court is in receipt of the parties’ letters in response to
the Court’s March 19, 2020 order on the procedures to be
utilized in the unsealing process.

(See dkt. nos. 1037, 1038.)

The parties shall confer and shall file on the public docket a
dial-in number for a teleconference to take place on March 31,
2020 at 1:00 PM.
SO ORDERED.
Dated:

New York, New York
March 30, 2020
__________________________________
LORETTA A. PRESKA
Senior United States District Judge

1
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March 30, 2020
By ECF
The Honorable Loretta A. Preska
United States District Judge
Southern District of New York
500 Pearl Street, Room 2220
New York, NY 10007-1312
Re:

Giuffre v. Maxwell, 15 Civ. 07433 (LAP)

Dear Judge Preska:
We write on behalf of a non-party, John Doe, in response to the parties’ submissions,
dated March 26, 2020 (DE 1037; DE 1038), and in advance of the conference scheduled for
March 31, 2020, see Order, dated Mar. 30, 2020, DE 1039, at 1; those submissions regarded
additional changes to the protocol for notification of non-parties of the potential unsealing of
certain filed documents. Non-party John Doe concurs with the modifications proposed by the
defendant, for the reasons set forth in her submissions. See Defendant’s Letter dated Mar. 26,
2020, DE 1037, at 1-2.
We respectfully propose one additional change to the protocol. In light of the
extraordinary challenges, logistical and otherwise, presented by the ongoing
coronavirus/COVID-19 pandemic – as have been formally recognized by this District, see, e.g.,
In Re: Coronavirus/COVID-19, 20-mc-00173 (S.D.N.Y.) – we submit that it is necessary and
appropriate to provide at least non-parties with additional accommodations to meet the deadlines
and requirements presently provided for under the protocol.
To that end, we propose the following: that paragraph 2(c) be revised to provide 30 days
(rather than 14 days) for non-parties to submit a request for excerpts; that the first sentence of
paragraph 2(f) be revised to reflect the same 30-day deadline; and that paragraph 2(d) be
similarly revised to provide 30 days (rather than 14 days) for non-parties to submit an objection
to unsealing/unredacting and 14 days (rather than 7 days) for non-parties to file a reply in support
of their position.
Respectfully Submitted,
KRIEGER KIM & LEWIN LLP
By: _________________________
Nicholas J. Lewin
Paul M. Krieger
cc (by ECF): All counsel of record
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Sigrid S. McCawley
Telephone: (954) 356-0011
Email: smccawley@bsfllp.com

March 30, 2020
VIA ECF
The Honorable Loretta A. Preska
District Court Judge
United States District Court
Southern District of New York
500 Pearl Street
New York, NY 10007
Re:

Giuffre v. Maxwell,
Case No. 15-cv-7433-LAP

Dear Judge Preska,
Pursuant to the Court’s March 30, 2020 Order, Dkt. 1039, the parties hereby provide the
following dial-in number for the teleconference on March 31, 2020 at 1:00 PM EST:
US Toll: +1-719-325-2765
US Toll Free: 1-877-211-3621
Guest Passcode: 371662
Sincerely,
/s/ Sigrid S. McCawley
Sigrid S. McCawley, Esq.
cc: Counsel of Record (via ECF)
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701 Brickell Avenue, Suite 3300 | Miami, FL 33131 | T | F 305.789.7799
Holland & Knight LLP | www.hklaw.com
Christine N. Walz
+1 305-789-7678
Sandy.Bohrer@hklaw.com
Sanford L. Bohrer
+1 305-789-7678
Sandy.Bohrer@hklaw.com

March 31, 2020
Via ECF
The Honorable Loretta A. Preska
District Court Judge
United States District Court for the
Southern District of New York
500 Pearl Street
New York, NY 10007
Re:

Response to Dkt. Nos. 1037, 1038 , 140
Giuffre v. Maxwell, Case No. 15-cv-7433-LAP

Dear Judge Preska:
Intervenors Julie Brown and Miami Herald Media Company write in response to the
parties’ letters dated March 26, 2020 (Dkt. Nos. 1037, 1038), and in advance of the conference
scheduled for March 31, 2020, pursuant to this Court’s Order dated March 30, 2020 (Dkt. No.
1039). Specifically, Intervenors respond to:
•

Ms. Maxwell’s mischaracterization of the media’s role and interest in this case;

•

Ms. Maxwell’s request that Non-Party Objections be made under seal; and

•

J.Doe’s proposed extension of the time frames set forth in the protocol.

First, Ms. Maxwell’s attack on Intervenors’ reporting on this case of significant public
interest is wholly unwarranted, and her positions demonstrate her interest in continues to hide from
public scrutiny that which has already been sealed for far too long. She further fundamentally
mischaracterizes the role of the media in seeking access to court records: The media are not
distinguishable from the public; they are the surrogates for the public. See Richmond Newspapers,
Inc. v. Virginia, 448 U.S. 555, 573, 100 S. Ct. 2814, 2825, 65 L. Ed. 2d 973 (1980)(“Instead of
acquiring information about trials by firsthand observation or by word of mouth from those who
attended, people now acquire it chiefly through the print and electronic media . . . validat[ing] the
media claim of functioning as surrogates for the public.”). Thus, a request by the media for access
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to documents under the First Amendment and common law rights of access are made on behalf of
the public interest at large, and the term “publicly available” is presumed to include availability to
the media and needs no further explanation or qualification.
Second, Ms. Maxwell requests that Non-Party Objections themselves be made under seal.
Intervernors and the public are entitled to access to the objections (or a redacted version of the
objections) so that they can meaningful respond to them. And, Ms. Maxwell’s proposed language
stating that Non-Parties “will not be identified in any court filing” is misleading. After the
objections are considered, it is likely that Non-Parties will be identified because the public interest
in disclosure outweighs any asserted privacy interest or other counterailing interest.
And third, in response to J. Doe’s letter dated March 30, 2020, (Dkt. No. 1040), Intervenors
object to the proposed extension of the time for non-parties to respond to the notice and for the
Parties to respond to any objections. While we are certainly experiencing unprecedented times,
J.Doe seeks to double the response time for any Non-party objections, as well as for responses to
objections and replies. This will prolong the process into a months-long endeavor. The Second
Circuit’s ruling in this matter was issued on July 2, 2019, nearly nine months ago. There is no
basis for further extending what will already be a lengthy process any further.
Respectfully submitted,
HOLLAND & KNIGHT LLP
/s/ Christine N. Walz
Sanford L. Bohrer
Christine N. Walz
31 West 52nd Street
New York, NY 10019
Telephone: 212.513.3200
Fax: 212.385.9010
Attorneys for Intervenors
Julie Brown and Miami Herald Media Company
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
VIRGINIA GIUFFRE,
No. 15 Civ. 7433
Plaintiff,
-againstGHISLAINE MAXWELL,
Defendant.

MOTION TO WITHDRAW APPEARANCE BY DAVID A. LEBOWITZ
Upon the accompanying affirmation of David A. Lebowitz, the undersigned
respectfully moves this Court to withdraw the appearance of David A. Lebowitz on behalf of
Intervenor Alan M. Dershowitz.
Dated: March 31, 2020
New York, New York
KAUFMAN LIEB LEBOWITZ &
FRICK LLP
By:
/s/
David A. Lebowitz
10 East 40th St.
Suite 3307
New York, NY 10016
(212) 660-2332
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
VIRGINIA GIUFFRE,
No. 15 Civ. 7433
Plaintiff,
-againstGHISLAINE MAXWELL,
Defendant.

AFFIRMATION OF DAVID A. LEBOWITZ
IN SUPPORT OF MOTION TO WITHDRAW APPEARANCE
DAVID A. LEBOWITZ, an attorney duly admitted to practice before this Court,
affirms the following to be true under penalty of perjury:
1.

I am a partner in the law firm of Kaufman Lieb Lebowitz & Frick LLP.

Until March 27, 2020, I was an associate with the law firm Emery Celli Brinckerhoff
& Abady LLP (“ECBA”), attorneys for Intervenor Alan M. Dershowitz.
2.

As of March 27, 2020, I have left my employment with ECBA.

3.

Andrew G. Celli is attorney of record for Dershowitz and ECBA continues to

represent him in this action.
4.

I respectfully request that the Court grant the motion to withdraw my appearance

for in this action.
Dated: March 31, 2020
New York, New York
/s/
David A. Lebowitz
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

VIRGINIA L. GIUFFRE,
Plaintiff,
v.

No. 15-cv-07433-LAP

GHISLAINE MAXWELL,
Defendant.

Order and Protocol for Unsealing Decided Motions
The Court previously ruled that “only motions actually decided by Judge Sweet—along
with documents relevant to Judge Sweet’s decisions on those motions—are properly considered
judicial documents to which a presumption of public access attaches.” Order, dated Dec. 16,
2019 (DE 1016). Such materials are referred to herein as the “Sealed Materials” or “Sealed
Items.” The Sealed Materials will be enumerated in a List of Decided Motions designated by the
Court . In accordance with Brown v. Maxwell, 929 F.3d 41, 49-51 (2d Cir. 2019), the Court will
conduct an individualized review of each Sealed Item in the List of Decided Motions to
determine (a) the weight of presumption of public access that should be afforded to the
document, (b) the identification and weight of any countervailing interests supporting continued
sealing/redaction, and (c) whether the countervailing interests rebut the presumption of public
access. To assist in this process and afford persons identified or otherwise interested in the
Sealed Materials the opportunity to participate in the Court’s individualized review, the Court
adopts the following protocol.
1. Non-Parties List: Plaintiff Virginia Giuffre and Defendant Ghislaine Maxwell
(collectively, the “Original Parties”) each have submitted under seal a list of non-parties whose
privacy, reputational or other interests may be implicated by the unsealing of the Sealed
Materials (each, a “Non-Party,” and collectively, the “Non-Parties”). Because the Original
Parties did not agree on one or more Non-Parties to be included in the list, the Court has resolved
all such disagreements and shall issue to the Original Parties a Court-approved Non-Parties List,
which shall be sealed. The Non-Parties shall include but are not limited to: (a) persons who
produced or answered discovery based upon the representation or understanding that the
discovery would be subject to the Protective Order previously issued in this action; (b) persons
who are identified as having allegedly engaged in sexual acts with Plaintiff, or other alleged
victims, or allegedly facilitated such acts; (c) persons whose intimate, sexual, or private conduct
is described in the Sealed Materials; and (d) persons who are alleged to have been victimized.
The Non-Parties List will:

1
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• Identify each Non-Party by his or her name, which correlates to a unique
pseudonymous identifier, i.e., Doe #1, Doe #2, and Doe #3.
• Provide the address or contact information for each Non-Party or his or her legal
counsel, which the Original Parties identified to the best of their ability.
2. Judicial Adjudication: Because of the volume of Sealed Materials, the Court will
conduct an individualized review of several Sealed Items at a time, thereby allowing the review
to proceed on a rolling basis and in a manageable fashion. The Court will review sealed items
based on the Non-Party mentioned in the Sealed Materials. For example, for Doe #1, the Court
would review each Sealed Item that mentions Doe #1, and would do the same for Does #2, #3,
etc. This will allow the Court more easily to manage and review any objections from NonParties. The following procedure shall be used for each set of Sealed Items reviewed by the
Court:
a. The Court will notify the parties via minute order (“Notification”) of the set of
Sealed Items that will be considered. The Court will consider input from the Original
Parties as to the number of Sealed Items that is appropriate to consider at once in light of
the volume and complexity of the Sealed Items.
b. As soon as practicable after the Notification the Original Parties shall confer and
shall use their best efforts to cause each Non-Party mentioned in the Sealed Materials to
be considered to be served confidentially with the Non-Party Notice. The Non-Party
Notice is attached hereto and has been approved by the Court. “Best efforts” entails
identifying the most current address available for the nonparty in a public records
database or other readily available source. Service shall be effected via first class
certified mail, return receipt requested. After service, the party causing the service shall
file a certificate of service, stating the date and method of service and identifying the
Non-Party by his or her pseudonymous identifier.
c. Within 14 days of service of the Non-Party Notice, a Non-Party, identified by
his or her pseudonymous identifier, may submit to the Court a request for excerpts of the
Sealed Materials pertaining to him or her (the “Excerpts”). The form request attached
hereto has been approved by the Court and shall be attached to the Non-Party Notice. The
request shall be faxed, mailed, or e-mailed 1 to the Court and served upon counsel for the
Original Parties. Upon receipt of the request, the Original Parties shall confer and cause
the Excerpts to be served via U.S. mail or e-mail, as requested by the Non-Party,
promptly on the requesting Non-Party.
d. Within 14 days of service of the Excerpts, the Non-Party may submit to the
Court an objection to unsealing/unredacting (“Non-Party Objection”). The form Non1

The Court may be reached by email at PreskaNYSDChambers@nysd.uscourts.gov.
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Party Objection attached hereto has been approved by the Court and shall be attached to
the Non-Party Notice. The Non-Party Notice will require any objecting Non-Party to
state briefly the reasons for the objection and identify any countervailing interest that
militates against unsealing, if applicable. A Non-Party may also submit a memorandum
of law in support of the Non-Party Objection. The Non-Party Objection and any
accompanying memorandum shall be served on the Original Parties. Within 14 days of
service of any Non-Party Objection and accompanying memorandum, if any, the Original
Parties may file an opposition stating the reasons why any Sealed Item should be
unsealed. The opposition shall be served on the objecting Non-Party. The objecting
Non-Party may file a reply in support of its objection within 7 days of service of the
Original Parties’ opposition.
e. Within 14 days of service of any Non-Party Objection, any Original Party may
file its own objection to unsealing/unredacting (“Party Objection”), and an accompanying
memorandum of law in support of the objection. Any opposition to the Party Objection
shall be filed within 14 days. The objecting Original Party may file a reply in support of
his or her objection within 7 days of service of any opposition.
f. If within 14 days of the Notification no Non-Party has requested Excerpts, the
Original Parties shall have 14 days from the date on which the Non-Party’s time to object
expires to submit an objection to unsealing and an accompanying memorandum. Any
opposition to such an objection shall be filed within 14 days. The objecting Party may
then file a reply within 7 days of service in support of his or her objection.
g. Any memorandum in support of a Non-Party or Party Objection to unsealing a
particular Sealed Item shall be no longer than 6 double-spaced pages in 12 point, Times
New Roman font. Any memorandum in opposition to a Non-Party or Party Objection
shall also be no longer than 6 double-spaced pages in 12 point, Times New Roman font.
Any reply in further support of a Non-Party or Party Objection may be no longer than 4
double-spaced pages in 12 point, Times New Roman font.
h. An order from this Court unsealing a Sealed Item, in whole or in part, as to a
Non-Party should be deemed to have affected the Non-Party’s rights and interests for
purposes of an appeal.
i. If the Court determines that a factual issue exists as to a Sealed Item and that its
ruling requires resolution of that factual issue, it may order the Original Parties and
relevant Non-Parties to appear for an evidentiary hearing. In addition, the relevant NonParties or the Original Parties may affirmatively request an evidentiary hearing. Any
such request shall be made by letter explaining any factual issues that exist with a Sealed
Item (or Sealed Items) and the reasons that an evidentiary hearing may facilitate their
resolution.
j.

After objections, responses and replies have been submitted, and any evidentiary
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hearing held, the Court will enter a minute order setting the date and time it will decide in
open court the objections lodged as to each set of motions. Appearance by any of the
parties or Non-Parties is optional. The Court will determine whether each Sealed Item
shall be (1) unsealed in its entirety, (2) unsealed in redacted form, or (3) kept under seal.
Thereafter the Court will issue a Notification of the next set of Sealed Items to be
decided.
3.

Non-Party Participation.

a. Any Non-Party requesting Excerpts shall maintain them as confidential and shall
not disclose them to anyone other than the lawyer, if any, representing him or her in this
proceeding. The requesting Non-Party may use the Excerpts only to decide whether to
object and to prepare his or her objection, if any, submitted to this Court. A Non-Party’s
request for the Excerpts constitutes acknowledgment of the requirement to comply with
this Court’s restrictions placed on the Excerpts and submission to this Court’s jurisdiction
for purposes of enforcement of the restrictions.
b. A Non-Party who submits an objection submits to the Court’s jurisdiction for
purposes of the unsealing/unredaction proceeding.
c.

A copy of this Order and Protocol shall be served with the Non-Party Notice.

d. All submissions by Non-Parties to the Court shall be under seal. The Original
Parties served with Non-Party submissions shall not disclose them to anyone else pending
further order of the Court.
e. The Court’s staff will receive Non-Party submissions, make appropriate
redactions, e.g., the Non-Party’s identifying information (with the assistance of the
Original Parties, as appropriate), substitute Non-Party pseudonymous identifiers as
appropriate, redact the submission as appropriate, and file them as redacted via ECF,
identifying the Non-Party solely by his or her pseudonymous identifier.
f. A Non-Party’s participation in this protocol is optional. Appearances by NonParties and their counsel in this proceeding shall be considered limited and for the
purposes set forth in this Order. Non-Parties are under no obligation to object, and a NonParty’s decision not to do so shall not be deemed consent to the unsealing of any Sealed
Materials. The solicitation and receipt of objections from Non-Parties who wish to
participate is intended merely to aid the Court in balancing privacy and other interests
against the public’s right of access. The Court will conduct a particularized review of the
Sealed Materials and weigh the competing interests regardless whether it receives any
Non-Party Objection.
4. Unless expressly stated otherwise, all notices, submissions, and filings made
pursuant to this Order shall remain permanently sealed inasmuch as they are submitted solely so
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that the Court may decide whether any Sealed Materials should be unsealed. See Brown, 929
F.3d at 50 n.33.
SO ORDERED.
Dated this 31st day of March 2020.

U.S. District Judge
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United States District Court
Southern District of New York
Virginia L. Giuffre,
Plaintiff,

Case No. 15-cv-07433-LAP

v.
Ghislaine Maxwell,
Defendant.
NOTICE TO NON-PARTIES OF POSSIBLE UNSEALING OF SEALED DOCUMENTS
A Federal Court authorized this notice. This is not a solicitation from a lawyer.
This case involves allegations of sexual abuse and sexual trafficking of minors. Some documents
submitted to the Court were filed under seal. You are receiving this Notice because your name
appears in one or more sealed court documents in this case, which is pending before U.S. District
Judge Loretta Preska.
The documents that mention your name (the “Sealed Materials”) are currently under seal and
cannot be accessed or viewed by the public. Pursuant to court order, those documents may be
unsealed in the future, which means they will be publicly available.
The Court has entered the attached Order and Protocol governing the possible unsealing of
sealed materials.
Your options are as follows:
1. Do nothing. The Court may determine that the Sealed Materials should be unsealed, at
which point they would become available to the public.
2. Ask to see Excerpts of the document(s) to decide whether you want to object to
unsealing. Within 14 days of your receipt of this notice, you may ask the parties to this
case to send you the relevant excerpts of the Sealed Materials (the “Excerpts”). You may
then file an objection to the unsealing of the Sealed Materials within 14 days after the
Excerpts are placed in the U.S. mail to you, e-mailed to you, or faxed to you.
If you wish to view the Excerpts pursuant to Option 2 above:
•

You must use the attached form, “Non-Party’s Request for Access to Sealed Excerpts.”

•

Your request for the Excerpts must be submitted within 14 days of the date this Notice was
mailed to you.
1
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•

Your request must be submitted by U.S. mail, by fax, or by e-mail to Judge Preska:
500 Pearl Street
New York, NY 10007
Fax (212) 805-7941
Email: PreskaNYSDChambers@nysd.uscourts.gov

•

Your request must also be sent by email, U.S. mail or fax to counsel for the parties to this
action:
Attorney for Plaintiff Virginia Giuffre:
Sigrid S. McCawley
Boies Schiller Flexner LLP
401 East Las Olas Blvd., Suite 1200
Fort Lauderdale, FL 33301
Tel 954.377.4223
Fax 954.356.0022
smccawley@bsfllp.com

Attorney for Defendant Ghislaine Maxwell:
Laura A. Menninger
Haddon, Morgan and Foreman, P.C.
150 East Tenth Avenue
Denver, CO 80203
Tel 303.831.7364
Fax 303.832.1015
lmenninger@hmflaw.com

•

You will then be provided with the Excerpts via U.S mail or by-email, as you specify.

•

The use and disclosure of the Excerpts are governed by a Court Order. You may review
and make reference to the Excerpts in your objection to unsealing. With the exception of
any lawyer representing you in this matter, the Excerpts may not be shared with any other
person. Disclosing the Excerpts is a violation of the Court’s Order limiting the use of the
Excerpts.

After viewing the Excerpts pursuant to Option 2, you may either do nothing or file an objection to
the unsealing of the Sealed Materials.
If you wish to file an objection:
•

Your objection must be filed within 14 days after the Excerpts are placed in the U.S. mail
to you.

•

You must use the attached form, “Non-Party’s Objection to Unsealing.”

•

You should submit the form to Judge Preska via fax at (212) 805-7941, by U.S. mail, or via
email to PreskaNYSDChambers@nysd.uscourts.gov.

•

Your objection should also be served by email upon counsel for the parties to this action.

Your participation in this process is optional. You are under no obligation to object to the
unsealing of the Sealed Materials and your decision not to do so will not signify your consent to
the unsealing of any document. Ultimately, the court will determine whether to unseal each
document in this case, regardless of your participation in this process.

2
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
--------------------------------------------------X

Plaintiff,
v.

GHISLAINE MAXWELL,
Defendant.

----------------------------------------

VIRGINIA L. GIUFFRE,

15-cv-07433-LAP

--------------------------------------------------X

—Filed under Seal—
Non-Party’s Request for Excerpts of Sealed Documents
and Acknowledgment of Court Order and Protocol Governing the Excerpts
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1. I received a copy of the Court’s Order and Protocol (“Court Order”) for the
unsealing of materials in this case and the Notice to Non-Parties.
2. I acknowledge that the excerpts from the sealed materials I am requesting
(“Excerpts”) are governed by the Court Order, which restricts the use and disclosure of the
Excerpts. I acknowledge I am required to comply with the Court Order. I understand that under
the Court Order: (a) I may only use the Excerpts from the sealed materials to decide whether to
object and, if so, to prepare my objection; (b) I am prohibited from disclosing the Excerpts to any
person other than a lawyer representing me in connection with this proceeding.
3. I acknowledge that if I want to review the Excerpts, I must submit this Request to the
Court via United States mail, e-mail, or fax:
The Hon. Loretta Preska
United States District Court
500 Pearl Street
New York, NY 10007
Fax: (212) 805-7941
Email: PreskaNYSDChambers@nysd.uscourts.gov
I am submitting this Request to the Court on this date: ______________________, 2020.
4. I acknowledge that within 14 days from the date the Excerpts are placed in the
U.S. mail to me, I must file any objection I have to unsealing the materials that identify me.
5. I certify I have sent a copy of this Request to the parties’ lawyers listed below via
U.S. mail, fax or email:

1
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Sigrid S. McCawley
BOIES, SCHILLER & FLEXNER, LLP
401 East Las Olas Boulevard, Suite 1200
Ft. Lauderdale, FL 33301
Tel 954.377.4223
Fax 954.356.0022
smccawley@bsfllp.com
Attorneys for Plaintiff Virginia Giuffre

Laura A. Menninger
HADDON, MORGAN AND FOREMAN, P.C.
150 East 10th Avenue
Denver, CO 80203
Tel 303.831.7364
Fax 303.832.2628
lmenninger@hmflaw.com
Attorneys for Defendant Ghislaine Maxwell

6. I wish to receive the Excerpts (check one)
below or

by U.S. Mail at the address listed

by e-mail at the address listed below.
Requester
Signature:
Name:
Address:
City, State, Zip Code:
Telephone:
E-mail Address:

2
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
--------------------------------------------------X

Plaintiff,
v.

GHISLAINE MAXWELL,
Defendant.

----------------------------------------

VIRGINIA L. GIUFFRE,

15-cv-07433-LAP

--------------------------------------------------X

—Filed under Seal—
Non-Party’s Objection to Unsealing
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1. I received a copy of the Court’s Order and Protocol for the unsealing of materials in
this case and the Notice to Non-Parties. At my request I also received a copy of excerpts from
the sealed materials (“Excerpts”).
2. I understand this Objection will be filed under seal and I will not be identified in any
court filing.
3. I am submitting this Objection within 14 days after the date the Excerpts were
deposited in the U.S. mail addressed to me.
4. I am submitting this Objection to the Court via United States mail or fax to:
The Hon. Loretta Preska
United States District Court
500 Pearl Street
New York, NY 10007
Fax: (212) 805-7941
Email: PreskaNYSDChambers@nysd.uscourts.gov
5. I certify that I have sent a copy of this Objection to the parties’ lawyers listed below
via U.S. mail, fax or email:
Sigrid S. McCawley
BOIES, SCHILLER & FLEXNER, LLP
401 East Las Olas Boulevard, Suite 1200
Ft. Lauderdale, FL 33301
Tel 954.377.4223
Fax 954.356.0022
smccawley@bsfllp.com
Attorneys for Plaintiff Virginia Giuffre

Laura A. Menninger
HADDON, MORGAN AND FOREMAN, P.C.
150 East 10th Avenue
Denver, CO 80203
Tel 303.831.7364
Fax 303.832.2628
lmenninger@hmflaw.com
Attorneys for Defendant Ghislaine Maxwell

6. I object to unsealing the Excerpts for the following reasons (if needed, attach
additional pages):

1
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Non-Party Objector or Counsel for NonParty Objector
Signature:
Name:
Address:
City, State, Zip Code:
Telephone:
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Haddon, Morgan and Foreman, P.C
Laura A. Menninger

PH

150 East 10th Avenue
Denver, Colorado 80203
303.831.7364 FX 303.832.2628
www.hmflaw.com
LMenninger@hmflaw.com

April 3, 2020
Honorable Loretta A. Preska
United States District Court
Southern District of New York
500 Pearl Street
New York, NY 10007
Re: Order and Protocol (DE 1044) and March 31, 2020 Status Conference
Giuffre v. Ghislaine Maxwell, No. 15 Civ. 7433 (LAP)
Dear Judge Preska:
On behalf of Defendant Ghislaine Maxwell, I write pursuant to this Court’s Telephone
Conference of March 31, 2020, to propose a sequence for the Court’s consideration of
motions under its Order and Protocol (DE 1044). Unfortunately, counsel for the original
parties were unable to reach an agreement as to the sequence of motions. I also write to
submit a joint proposed redacted Decided Motions List.
First, Ms. Maxwell proposes that the Court proceed in chronological order and
consider the first five motions (together with any related, sealed documents) that mention
J. Does 1 & 2. Those five motions are DEs 143, 164, 172, 199 and 230. Accompanying this
letter (and filed under seal) are two charts listing all the filings from the Decided Motions List
which contain references to J. Does 1 & 2, plus an additional column which pinpoints the
reference in each filing to Does 1 & 2.1 The charts also include the original Decided Motion,
regardless of whether it references J. Doe 1 or 2, so that the Court has the benefit of the
“Related Docket #” column listing the related filings.
Ms. Maxwell submits that consideration of the motions in chronological order is the
most logical, efficient and fair method to adopt. Plaintiff’s counsel proposes an ad hoc
approach in which filings appear to be selected in order to speed up review of materials that
Plaintiff would like to see unsealed first rather than a review method that favors efficiency and
objectivity. Taking motions out of sequence likely will result in a substantial amount of
1

The accompanying chart is more accurate with respect to the Docket Entries for J.
Does 1 and 2 than the “Docket Entries” column of Defendant’s Updated Sealed Submission of
Non-Parties in Decided Motions with Pseudonyms (Feb. 4, 2020) (sealed). That column was
over-inclusive in that it contained documents where the particular J. Doe was not referenced
in a sealed or redacted context.
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April 3, 2020
Page 2
confusion and backtracking to re-consider motions and exhibits multiple times. Ms. Maxwell
opposes Plaintiff’s planned sequence.
Second, we also propose that all excerpts applicable to a particular J. Doe be provided
at one time, irrespective of whether the Court is then considering all motions and pleadings
associated with that J. Doe. See Order and Protocol at 2(c). With respect to J. Doe 1, for
example, should that individual request their Excerpts under the Protocol, all Excerpts
reflected in the last column of the accompanying charts would be provided. J. Doe 1 will then
have the opportunity to file a single Objection to the unsealing of all such excerpts once rather
than separate objections submitted three or four times. Many of the Excerpts are redundant
across pleadings, it will promote judicial efficiency to provide for one Objection rather than
multiple ones, and it will be less burdensome and onerous from the perspective of the NonParty to request and review materials and object once.
Finally, consistent with the Court’s Order of March 23,2020 (DE 1036), the parties
conferred and hereby submit a joint proposed redacted Decided Motions List to be filed on the
public docket. Because the parties identified two minor numbering changes (with respect to
DEs 272 and 423), we also hereby provide (under seal) an updated unredacted Decided
Motions List.
Respectfully submitted,

Laura A. Menninger
CC: Counsel of Record via ECF
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Sigrid S. McCawley
Telephone: (954) 356-0011
Email: smccawley@bsfllp.com

April 3, 2020
VIA ECF
The Honorable Loretta A. Preska
District Court Judge
United States District Court
Southern District of New York
500 Pearl Street
New York, NY 10007
Re:

Giuffre v. Maxwell,
Case No. 15-cv-7433-LAP

Dear Judge Preska,
Plaintiff writes pursuant to the Court’s instructions during the March 31, 2020 telephone
conference, to identify the first five motions for the unsealing process. The Original Parties have
met and conferred multiple times to propose five motions pertaining to J. Doe 1 and J. Doe 2, as
identified on the sealed Non-Party List, with which the Court may begin administering the Order
and Protocol for Unsealing Decided Motions, Dkt. 1044. The Original Parties agree that the
motion at Docket Entry 172, along with its Related Docket Entries (Dkts. 171, 173, 173-1, 189,
190, 190-1, 202, 203, 204-1, 211, 212, 212-1, 224), should be among the first five motions to be
considered, but reached an impasse as to the remaining four motions.
Plaintiff’s position is that the Court should address the motions in an order that prioritizes
those containing the most docket entries that involve the non-parties. To that end, Plaintiff
proposes that the Court begin with the following five motions:
Dkt. 172: Motion to Exceed Presumptive Ten Deposition Limit,
Dkt. 315: Motion to Enforce Court Order and Direct Defendant to Answer Depo Questions,
Dkt. 279: Motion for Adverse Inference Instruction,
Dkt. 345: Motion to Compel Production of Documents Subject to Improper Objection, and
Dkt. 659: Second Motion to Compel.
To illustrate the utility of this approach, at the March 31, 2020, conference, the Court indicated
that it was using the February 4, 2020, list of non-parties as its guide. See Mar. 31, 2020, Tr. at
4:8-10 (“Working off the Non-Party’s list, I have been looking at the list that has the Doe I, Doe
II identifiers down the right-hand side, and our proposal is that we begin with Doe I and II
together . . . .”). Using the February 4 Non-Party List as a scorecard, following this approach
would knock out a significant number of docket entries in dispute for Does 1 and 2, as highlighted
below.

Case 1:15-cv-07433-LAP Document 1046 Filed 04/03/20 Page 2 of 3

The Honorable Loretta A. Preska
April 3, 2020
Page 2

Proceeding in this manner ensures that the unsealing process moves forward efficiently
and swiftly, and is consistent with the goal of satisfying the public’s right of access to the
information it seeks in as expeditious a manner as possible. Plaintiff understands that Maxwell
will argue that the first five motions should be selected in chronological order: Dkts. 143, 164, 172,
199, 230. But Maxwell’s approach would capture far fewer docket entries implicating Does 1 and
2, and is therefore inconsistent with the Court’s decision to proceed by non-party, as opposed to
by motion.1 It would also delay the unsealing process for the motions and related docket entries
to which the public has a greater interest in seeing published.
In the interest of minimizing disputes, Plaintiff proposes as a compromise that each party
be entitled to choose two motions and attempt to reach agreement on the fifth. If at any point the
Original Parties are unable to agree on a fifth motion, then the Original Parties can take turns
choosing the fifth motion so that the process is fair and balanced. For the purposes of selecting
the first five motions, because both parties’ lists include the motion at Docket Entry 172, the
motions, which include the top two motions from each side’s list, should be:
Dkt. 172: Motion to Exceed Presumptive Ten Deposition Limit,
By order dated March 19, 2020, the Court “specifically request[ed] the parties’ input as to
reviewing the documents by Non-Party rather than by motion.” Dkt. 1034 at 3. Plaintiff agreed
with that approach, Dkt. 1038 at 1, and Maxwell did not address that request in her separate letter,
Dkt. 1037. At the March 31, 2020, hearing, the Court indicated that it would be “[w]orking off
the Non-Party’s list. Mar. 31, 2020, Tr. at 4:8-9.
1
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Dkt. 315: Motion to Enforce Court Order and Direct Defendant to Answer Depo Questions,
Dkt. 279: Motion for Adverse Inference Instruction,
Dkt. 143: Motion to Compel Defendant to Answer Deposition Questions, and
Dkt. 164: Motion to Compel all Attorney-Client Communications and Work Product.
Sincerely,
/s/ Sigrid S. McCawley
Sigrid S. McCawley, Esq.
cc: Counsel of Record (via ECF)
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
VIRGINIA L. GIUFFRE
Plaintiff,

15 Civ. 7433 (LAP)

-against-

ORDER

GHISLAINE MAXWELL,
Defendant.

LORETTA A. PRESKA, Senior United States District Judge:
The Court has considered the parties’ submissions regarding the
next steps in the Court’s individualized review of the sealed
materials, (dkt. nos. 1045, 1046), and rules as follows:
1. Selection of Motions: The Court will consider the sealed
materials in chronological order. While the Court sees some
merit to the process proposed by Ms. Giuffre, whereby the
Court would select the most docket entries that involve the
non-parties and would allow the parties to attempt to reach
agreement on motions, (dkt. no. 1046 at 1)1, it finds that
proceeding chronologically will minimize disputes during the
motion selection process and will streamline the unsealing
process in the long run. The Court may solicit the parties’
input as to how many motions to review in a given batch based
on the relative volume and complexity of the materials.
2. First Set of Motions: The Court will first consider docket
entries 143, 164, 172, 199, and 230, as proposed by Ms.
Maxwell. (See dkt. no. 1045.)

1

The Court sees no reason to question the motives of Ms. Giuffre
in proposing this alternative process, as Ms. Maxwell does in her
submission. (See dkt. no. 1045 (noting that Ms. Giuffre selected
filings “to speed up review of materials that [she] would like to
see unsealed first.”)) The present unsealing process is in many
ways a cooperative effort between the Court and the parties. It
will be completed with greater efficiency if the parties keep the
sniping to a minimum.
1
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3. Notification of Non-Parties: The Court agrees with Ms.
Maxwell’s suggestion that “all excerpts applicable to a
particular J. Doe be provided at one time, irrespective of
whether the Court is then considering all motions and
pleadings associated with that [Doe].” (Dkt. no. 1045 at 2.)
To the extent that this requires substantive changes to the
March 31, 2020 Protocol and attached Notices, (dkt. no. 1044),
the parties shall submit updated versions by no later than
April 16, 2020.
SO ORDERED.
Dated:

New York, New York
April 9, 2020

__________________________________
LORETTA A. PRESKA
Senior United States District Judge

2
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
VIRGINIA GIUFFRE,
No. 15 Civ. 7433
Plaintiff,
-againstGHISLAINE MAXWELL,
Defendant.

MOTION TO WITHDRAW APPEARANCE BY DAVID A. LEBOWITZ
Upon the accompanying affirmation of David A. Lebowitz, the undersigned
respectfully moves this Court to withdraw the appearance of David A. Lebowitz on behalf of
Intervenor Alan M. Dershowitz.
Dated: March 31, 2020
New York, New York
KAUFMAN LIEB LEBOWITZ &
FRICK LLP

The motion to withdraw is granted.
SO ORDERED.

4/9/2020

By:
/s/
David A. Lebowitz
10 East 40th St.
Suite 3307
New York, NY 10016
(212) 660-2332
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
VIRGINIA GIUFFRE,
No. 15 Civ. 7433
Plaintiff,
-againstGHISLAINE MAXWELL,
Defendant.

AFFIRMATION OF DAVID A. LEBOWITZ
IN SUPPORT OF MOTION TO WITHDRAW APPEARANCE
DAVID A. LEBOWITZ, an attorney duly admitted to practice before this Court,
affirms the following to be true under penalty of perjury:
1.

I am a partner in the law firm of Kaufman Lieb Lebowitz & Frick LLP.

Until March 27, 2020, I was an associate with the law firm Emery Celli Brinckerhoff
& Abady LLP (“ECBA”), attorneys for Intervenor Alan M. Dershowitz.
2.

As of March 27, 2020, I have left my employment with ECBA.

3.

Andrew G. Celli is attorney of record for Dershowitz and ECBA continues to

represent him in this action.
4.

I respectfully request that the Court grant the motion to withdraw my appearance

for in this action.
Dated: March 31, 2020
New York, New York
/s/
David A. Lebowitz
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
VIRGINIA L. GIUFFRE,
Plaintiff,

No. 15 Civ. 7433 (LAP)

-against-

ORDER

GHISLAINE MAXWELL,
Defendant.

LORETTA A. PRESKA, Senior United States District Judge:
The Court has reviewed and approved the parties’ joint proposed
redacted Decided Motions List that was submitted to the Court on
April 3, 2020.

(See dkt. no. 1045.)

That redacted Decided

Motions List is attached hereto.
SO ORDERED.
Dated:

New York, New York
April 14, 2020
__________________________________
LORETTA A. PRESKA
Senior United States District Judge

1
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REDACTED LIST OF DECIDED MOTIONS

Giuffre v. Maxwell, 15‐cv‐07433
Pursuant to Order of October 28, 2019, Paragraph 1
DOCKET
#

14

15

16

16‐1

MOTION

Defendant's Motion to Dismiss

DATE
FILED

15, 16, 16‐
1, 23, 24,
12.1.15
25, 26, 26‐
1, 29, 30

Defendant's Memorandum of
Law in Support of Motion to
12.1.15
Dismiss
Declaration of Laura
12.1.15
Menninger in support of
Defendant's Motion to Dismiss
Exhibit A‐E

12.1.15

23

Plaintiff's Memorandum of
Law in Opposition of
12.17.15
Defendant's Motion to Dismiss

24

Declaration of Sigrid McCawley
in Support of Plaintiff's
Memorandum of Law in
12.17.15
Opposition of Defendant's
Motion to Dismiss

25
26
26‐1

29

30

RELATED RESOLVED RESOLVED
DOCKET # DOCKET #
DATE

Defendant's Reply in Support
of Memorandum of Law in
12.28.15
Support of Motion to Dismiss
Plaintiff's Notice of
1.8.16
Supplemental Authority
Exhibit A
Defendant's Notice of
Supplemental Authority re.
Defendant's Memorandum of 1.22.16
Law in Support of Motion to
Dismiss. Exhibit A
Plaintiff's Response to Notice
of Supplemental Authority re.
Defendant's Memorandum of 1.25.16
Law in Support of Motion to
Dismiss

1

37

2.29.16

SEALED

PREVIOUSLY
UNSEALED
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LIST OF DECIDED MOTIONS

DOCKET
#

17
17‐1

18

Giuffre v. Maxwell, 15‐cv‐07433
Pursuant to Order of October 28, 2019, Paragraph 1
MOTION

Defendant's Motion to Stay
Discovery Pending Decision on
Defendant's Motion to Dismiss
Exhibit A
Defendant's Memorandum of
Law in Support of Motion to
Stay Discovery Pending
Decision on Defendant's
Motion to Dismiss

DATE
FILED

17‐1, 18,
12.1.15 20, 21, 21‐
1:11, 22
12.1.15

20

21

Declaration of Sigrid McCawley
in Support of Plaintiff's
Response in Opposition to
12.10.15
Defendant's Motion to Stay
Discovery Pending Decision on
Defendant's Motion to Dismiss

22

27

33

28

1.20.16

28

1.20.16

12.1.15

Plaintiff's Response in
Opposition to Defendant's
12.10.15
Motion to Stay Discovery
Pending Decision on
Defendant's Motion to Dismiss

21‐1:11

RELATED RESOLVED RESOLVED
DOCKET # DOCKET #
DATE

Exhibits 1‐9
Defendant's Reply in Support
of Motion to Stay Discovery
12.15.15
Pending Decision on
Defendant's Motion to Dismiss
Plaintiff's Motion for Leave to
Bring Personal Electronic Device
and General Purpose Computing
Device

1.8.16

51

3.14.16

Plaintiff's Motion to Compel
Ghislaine Maxwell to Produce
Documents Subject to Improper
Claim of Privilege

34, 34‐1,
42, 43, 44,
44‐1, 46,
2.26.16
47, 47‐1,
56, 57, 57‐
1, 77

73
135

3.24.16
5.2.16

2

SEALED

PREVIOUSLY
UNSEALED
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LIST OF DECIDED MOTIONS

DOCKET
#

34

34‐1:2

Giuffre v. Maxwell, 15‐cv‐07433
Pursuant to Order of October 28, 2019, Paragraph 1
MOTION

DATE
FILED

Declaration of Sigrid McCawley
in Support of Plaintiff's Motion
to Compel Ghislaine Maxwell 2.26.16
to Produce Documents Subject
to Improper Claim of Privilege
Exhibit 1 and 2

42

Defendant's Response in
Opposition to Plaintiff's
Motion to Compel Ghislaine
Maxwell to Produce
Documents Subject To
Improper Objections and
Plaintiff's Motion to Compel
Defendant Ghislaine Maxwell
to Produce Documents Subject
to Improper Claim of Privilege

3.4.16

43

Plaintiff's Reply in Support of
Plaintiff's Motion to Compel
Ghislaine Maxwell to Produce
Documents Subject To
Improper Objections and
Plaintiff's Motion to Compel
Defendant Ghislaine Maxwell
to Produce Documents Subject
to Improper Claim of Privilege

3.7.16

44

Declaration of Sigrid McCawley
in Support of Plaintiff's Motion
to Compel Ghislaine Maxwell
to Produce Documents Subject
3.7.16
To Improper Objections and
Plaintiff's Motion to Compel
Defendant Ghislaine Maxwell
to Produce Documents Subject
to Improper Claim of Privilege

44‐1:3

RELATED RESOLVED RESOLVED
DOCKET # DOCKET #
DATE

Exhibits 1‐3

3.7.16

3

SEALED

PREVIOUSLY
UNSEALED
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LIST OF DECIDED MOTIONS

Giuffre v. Maxwell, 15‐cv‐07433
Pursuant to Order of October 28, 2019, Paragraph 1

DOCKET
#

MOTION

DATE
FILED

46

Defendant's Supplemental
Memorandum of Law in
Opposition to Plaintiff's
Motion to Compel Ghislaine
Maxwell to Produce
Documents Subject to
Improper Claim of Privilege

3.7.16

47

Declaration of Laura
Menninger in Opposition to
Plaintiff's Motion to Compel
Ghislaine Maxwell to Produce
Documents Subject to
Improper Claim of Privilege

3.7.16

Exhibits A‐E

3.7.16

56

Plaintiff's Reply in Support of
Plaintiff's Motion to Compel
Ghislaine Maxwell to Produce
Documents Subject to
Improper Claim of Privilege

3.14.16

57

Declaration of Sigrid McCawley
in Support Plaintiff's Reply in
Support of Plaintiff's Motion to
3.14.16
Compel Ghislaine Maxwell to
Produce Documents Subject to
Improper Claim of Privilege

47‐1:5

57‐1:3

77

Exhibits 1‐3

RELATED RESOLVED RESOLVED
DOCKET # DOCKET #
DATE

3.14.16

Defendant's Notice of
Submission of Declaration in
Support of Defendant's In
Camera Submission in
3.31.16
Opposition to Plaintiffs Motion
to Compel the Production of
Documents Subject to
Improper Claim of Privilege.

4

SEALED

PREVIOUSLY
UNSEALED
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LIST OF DECIDED MOTIONS

DOCKET
#

35

Giuffre v. Maxwell, 15‐cv‐07433
Pursuant to Order of October 28, 2019, Paragraph 1
MOTION

Plaintiff's Motion to Compel
Ghislaine Maxwell to Produce
Documents Subject to Improper
Objections

DATE
FILED

35‐1, 36,
36‐1, 42,
43,44, 44‐
2.26.16
1, 45, 53,
55, 55‐1,
73

35‐1

Appendix to Plaintiff's Motion
to Compel Ghislaine Maxwell
2.26.16
to Produce Documents Subject
to Improper Objections

36

Declaration of Sigrid McCawley
in Support of Plaintiff's Motion
to Compel Ghislaine Maxwell 2.26.16
to Produce Documents Subject
to Improper Objections

36‐1:11

RELATED RESOLVED RESOLVED
DOCKET # DOCKET #
DATE

Exhibits 1‐11

2.26.16

42

Defendant's Response in
Opposition to Plaintiff's
Motion to Compel Ghislaine
Maxwell to Produce
Documents Subject To
Improper Objections and
Plaintiff's Motion to Compel
Defendant Ghislaine Maxwell
to Produce Documents Subject
to Improper Claim of Privilege

3.4.16

43

Plaintiff's Reply in Support of
Plaintiff's Motion to Compel
Ghislaine Maxwell to Produce
Documents Subject To
Improper Objections and
Plaintiff's Motion to Compel
Defendant Ghislaine Maxwell
to Produce Documents Subject
to Improper Claim of Privilege

3.7.16

5

73
106

3.24.16
4.19.16

SEALED

PREVIOUSLY
UNSEALED
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LIST OF DECIDED MOTIONS

DOCKET
#

44

44‐1:3

45

53

55

55‐1:23
38

39
39‐1
40

Giuffre v. Maxwell, 15‐cv‐07433
Pursuant to Order of October 28, 2019, Paragraph 1
MOTION

DATE
FILED

RELATED RESOLVED RESOLVED
DOCKET # DOCKET #
DATE

Declaration of Sigrid McCawley
in Support of Plaintiff's Motion
to Compel Ghislaine Maxwell
to Produce Documents Subject
3.7.16
To Improper Objections and
Plaintiff's Motion to Compel
Defendant Ghislaine Maxwell
to Produce Documents Subject
to Improper Claim of Privilege
Exhibits 1‐3
Defendant's Supplemental
Memorandum of Law in
Opposition to Plaintiff's
Motion to Compel Ghislaine
Maxwell to Produce
Documents Subject to
Improper Objections
Plaintiff's Reply in Support of
Plaintiff's Motion to Compel
Ghislaine Maxwell to Produce
Documents Subject to
Improper Objections

3.7.16

3.7.16

3.14.16

Declaration of Sigrid McCawley
in Support Plaintiff's Reply in
Support of Plaintiff's Motion to
3.14.16
Compel Ghislaine Maxwell to
Produce Documents Subject to
Improper Objections
Exhibits 1‐13
Defendant's Motion for Protective
Order
Declaration of Laura
Menninger in support of
Defendant's Motion for
Protective Order
Exhibit A
Plaintiff's Response to
Defendant's Motion for
Protective Order

3.14.16
39, 39‐1,
3.2.16 40, 41, 41‐
1, 49
3.2.16
3.2.16
3.4.16

6

62

3.17.16

SEALED

PREVIOUSLY
UNSEALED
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LIST OF DECIDED MOTIONS

DOCKET
#

41
41‐1:5

Giuffre v. Maxwell, 15‐cv‐07433
Pursuant to Order of October 28, 2019, Paragraph 1
MOTION

DATE
FILED

RELATED RESOLVED RESOLVED
DOCKET # DOCKET #
DATE

Declaration of Sigrid McCawley
in Opposition to Defendant's
3.4.16
Motion for Protective Order

Exhibits 1‐5
Defendant's Reply in Support
49
of Defendant's Motion for
Protective Order
Defendant's Motion for Protective
63
Order Regarding Deposition of
Defendant
Declaration of Laura A.
Menninger in Support
Defendant's Motion for
65
Protective Order Regarding
Deposition of Defendant
65‐1:9
Exhibits A‐I
Plaintiff's Response in
Opposition to Defendant's
70
Motion for Protective Order
Regarding Deposition of
Defendant
DECLARATION of Sigrid S.
McCawley in Opposition to
Plaintiff's Response in
Opposition to Defendant's
71
Motion for Protective Order
Regarding Deposition of
Defendant
Exhibits 1‐6
71‐1:6
Defendant's Motion to Compel
64
Plaintiff to Disclose Pursuant to
Fed. R. Civ. P Rule 26
Plaintiff's Response in
Opposition to Defendant's
68
Motion to Compel Plaintiff to
Disclose Pursuant to Fed. R.
Civ. P Rule 26
69
Declaration of Sigrid S.
69‐1:3
Exhibits 1‐3

3.4.16
3.9.16
65, 65‐1,
3.22.16 70, 71, 71‐
1

106

4.19.16

106

4.19.16

3.22.16

3.22.16

3.23.16

3.23.16

3.23.16
3.22.16

68, 69, 69‐
1

3.23.16

3.23.16
3.23.16

7

SEALED

PREVIOUSLY
UNSEALED
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LIST OF DECIDED MOTIONS

Giuffre v. Maxwell, 15‐cv‐07433
Pursuant to Order of October 28, 2019, Paragraph 1

DOCKET
#

75

76

76‐1:3

MOTION

DATE
FILED

RELATED RESOLVED RESOLVED
DOCKET # DOCKET #
DATE

76, 76‐1,
Oral
Defendant's Motion to Compel
78, 79, 79‐
Argument,
Responses to Defendant's First Set 3.31.16 1, 91, 92,
Minute
of Discovery Requests to Plaintiff
93, 94, 94‐
Entry
1, 99

SEALED

4.21.16

Declaration of Laura
Menninger in Support of
Defendant's Motion to Compel
3.31.16
Responses to Defendant's First
Set of Discovery Requests to
Plaintiff
Exhibits A‐C

3.31.16

78

Plaintiff's Response in
Opposition to Defendant's
Motion to Compel Responses
to Defendant's First Set of
Discovery Requests to Plaintiff

4.4.16

79

Declaration of Sigrid S.
McCawley to Plaintiff's
Response in Opposition to
Defendant's Motion to Compel
Responses to Defendant's First
Set of Discovery Requests to
Plaintiff

4.4.16

Exhibit 4:
79‐1:6

4.4.16

Sealed

(GIUFFRE003714)

91

Defendant's Motion for Leave
to File Excess Pages For Reply
In Support Of Defendants
Motion To Compel

4.11.16

92

Defendant's Reply in Support
of Defendant's Motion to
Compel Responses to
Defendant's First Set of
Discovery Requests to Plaintiff

re‐filed as
DE 99
4.11.16
w/edits to
pg 9

8

Page 9
sealed by
DE 100

PREVIOUSLY
UNSEALED
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LIST OF DECIDED MOTIONS

Giuffre v. Maxwell, 15‐cv‐07433
Pursuant to Order of October 28, 2019, Paragraph 1

DOCKET
#

MOTION

DATE
FILED

93‐94

Declaration of Laura A.
Menninger in Support
Defendant's Reply in Support
of Defendant's Motion to
Compel Responses to
Defendant's First Set of
Discovery Requests to Plaintiff

4.11.16

94‐1

Exhibit D

4.13.16

99

Defendant's Revised Page 9 to
Defendant's Reply In Support
of Motion to Compel
4.15.16
Responses to Defendant's First
Set of Discovery Requests to
Plaintiff

100

Letter brief from Laura
Menninger, HMF re redacting
page 9 of DOC. 92

80

89

107

108

108‐1:2

Plaintiff's Motion for Paul G.
Cassell to Appear Pro Hac Vice

Plaintiff's Reply in Support of
Plaintiff's Motion for Paul G.
Cassell to Appear Pro Hac Vice
Defendant's Objection to
Plaintiff's Motion for Paul G.
Cassell to Appear Pro Hac Vice
and Plaintiff's Motion for
Bradley James Edwards to
Appear Pro Hac Vice
Declaration of Jeffrey S.
Pagliuca in Support of
Defendant's Objection to
Plaintiff's Motion for Paul G.
Cassell to Appear Pro Hac Vice
and Plaintiff's Motion for
Bradley James Edwards to
Appear Pro Hac Vice
Exhibits A‐B

RELATED RESOLVED RESOLVED
DOCKET # DOCKET #
DATE

4.15.16
Oral
Defts Obj
Ltr. 4.6.16, Argument,
4.5.16
Minute
89, 107,
Entry
108, 108‐1

4.10.16

4.20.16

4.20.16

4.20.16

9

4.21.16

SEALED

PREVIOUSLY
UNSEALED
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LIST OF DECIDED MOTIONS

DOCKET
#

86

88

89

107

108

108‐1:2
113

114

114‐1

Giuffre v. Maxwell, 15‐cv‐07433
Pursuant to Order of October 28, 2019, Paragraph 1
MOTION

Plaintiff's Motion for Bradley
James Edwards to Appear Pro Hac
Vice
Defendant's RESPONSE in
Opposition Plaintiff's Motion
for Bradley James Edwards to
Appear Pro Hac Vice
Plaintiff's Reply in Support of
Plaintiff's Motion for Bradley
James Edwards to Appear Pro
Hac Vice
Defendant's Objection to
Plaintiff's Motion for Paul G.
Cassell to Appear Pro Hac Vice
and Plaintiff's Motion for
Bradley James Edwards to
Appear Pro Hac Vice
Declaration of Jeffrey S.
Pagliuca in Support of
Defendant's Objection to
Plaintiff's Motion for Paul G.
Cassell to Appear Pro Hac Vice
and Plaintiff's Motion for
Bradley James Edwards to
Appear Pro Hac Vice
Exhibits A‐B
Plaintiff's Letter Response re:
Plaintiff's Motion for Bradley
James Edwards to Appear Pro
Hac Vice
DECLARATION of Bradley
Edwards in Support Plaintiff's
Motion for Bradley James
Edwards to Appear Pro Hac
Vice
Exhibits 1‐3

DATE
FILED

RELATED RESOLVED RESOLVED
DOCKET # DOCKET #
DATE

4.7.16

88, 89,
107, 108,
Oral
108‐1,
Argument
113, 114,
114‐1

4.8.16

4.10.16

4.20.16

4.20.16

4.20.16
4.21.16

4.21.16

4.21.16

10

4.21.16

SEALED

PREVIOUSLY
UNSEALED
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LIST OF DECIDED MOTIONS

DOCKET
#

96

97

97‐1:8

110

111

111‐1:2

120

Giuffre v. Maxwell, 15‐cv‐07433
Pursuant to Order of October 28, 2019, Paragraph 1
MOTION

Plaintiff's Motion for Clarification
of Court's Order and For Forensic
Examination

DATE
FILED

RELATED RESOLVED RESOLVED
DOCKET # DOCKET #
DATE

97, 97‐1,
110, 111,
111‐1,
4.13.16
120, 121,
122, 122‐
1, 126

98
Sealed
Order

4.15.16
6.20.16

125

4.26.16

SEALED

Declaration of Sigrid McCawley
in Support Plaintiff's Motion
for Clarification of Court's
4.13.16
Order and For Forensic
Examination
Exhibit 1‐8
4.13.16
Defendant's Response in
Opposition to Plaintiff's
Motion for Clarification of
4.21.16
Court's Order and For Forensic
Examination
DECLARATION of Laura A.
Menninger in Support of
Defendant's Response to
Plaintiff's Motion for
Clarification of Court's Order
and For Forensic Examination

4.21.16

Exhibits A‐B
4.21.16
Plaintiff's Letter Motion to Seal
Reply in Support of Plaintiff's
Motion for Clarification of
4.25.16
Court's Order and Forensic
Examination

121

Plaintiff's Reply in Support of
Plaintiff's Motion for
Clarification of Court's Order
and For Forensic Examination

4.25.16

Redacted

122

DECLARATION of Sigrid
McCawley in Support Plaintiff's
Reply in Support of Plaintiff's
4.25.16
Motion for Clarification of
Court's Order and For Forensic
Examination

Redacted

11

PREVIOUSLY
UNSEALED
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LIST OF DECIDED MOTIONS

Giuffre v. Maxwell, 15‐cv‐07433
Pursuant to Order of October 28, 2019, Paragraph 1

DOCKET
#

MOTION

DATE
FILED

RELATED RESOLVED RESOLVED
DOCKET # DOCKET #
DATE

SEALED

Exhibit 4:
122‐4

4.25.16

Redacted

122‐7

Exhibit 7: Maxwell depo
4.22.16

4.25.16

Sealed

122‐8

Exhibit 8: Maxwell depo
4.22.16

4.25.16

Sealed

126

Erika Perez Affidavit re.
Plaintiff's Reply in Support of
Plaintiff's Motion for
Clarification of Court's Order
and For Forensic Examination

4.28.16

101

Defendant's Motion to Compel
Plaintiff to Disclose Alleged "On‐
going Criminal Investigations by
Law Enforcement [sic]" or, In the
Alternative, to Stay Proceedings

4.18.16

102

Plaintiff's Response in
Opposition to Defendant's
Motion to Compel Plaintiff to
Disclose Alleged "On‐going
Criminal Investigations by Law
Enforcement [sic]" or, In the
Alternative, to Stay
Proceedings

103

Declaration of Sigrid McCawley
to Plaintiff's Response in
Opposition to Defendant's
Motion to Compel Plaintiff to
Disclose Alleged "On‐going
4.19.16
Criminal Investigations by Law
Enforcement [sic]" or, In the
Alternative, to Stay
Proceedings

103‐1:3
112

Exhibits 1‐3
Plaintiff's Motion for Paul G.
Cassell to Appear Pro Hac Vice .

102, 103,
103‐1

Sealed
Order

6.20.16

116, 117,
117‐1

119

4.22.16

4.19.16

4.22.16

12

PREVIOUSLY
UNSEALED
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LIST OF DECIDED MOTIONS

DOCKET
#

116

117

117‐1:2
115

Giuffre v. Maxwell, 15‐cv‐07433
Pursuant to Order of October 28, 2019, Paragraph 1
MOTION

DATE
FILED

RELATED RESOLVED RESOLVED
DOCKET # DOCKET #
DATE

Defendant's Memorandum of
Law in Opposition to Plaintiff's
Motion for Paul G. Cassell to
4.21.16
Appear Pro Hac Vice and
Plaintiff's Motion for Bradley
James Edwards to Appear Pro
Hac Vice
DECLARATION of Menninger in
Support of Defendant's
Memorandum of Law in
Opposition to Plaintiff's
Motion for Paul G. Cassell to
4.21.16
Appear Pro Hac Vice and
Plaintiff's Motion for Bradley
James Edwards to Appear Pro
Hac Vice
Exhibits A‐B
4.21.16
Plaintiff's Motion for Bradley J.
Edwards to Appear Pro Hac Vice .

Defendant's Memorandum of
Law in Opposition to Plaintiff's
Motion for Paul G. Cassell to
116
Appear Pro Hac Vice and
Plaintiff's Motion for Bradley
James Edwards to Appear Pro
Hac Vice
DECLARATION of Menninger in
Support of Defendant's
Memorandum of Law in
Opposition to Plaintiff's
Motion for Paul G. Cassell to
117
Appear Pro Hac Vice and
Plaintiff's Motion for Bradley
James Edwards to Appear Pro
Hac Vice
117‐1:2
Exhibits A‐B
Defendant's Unopposed Motion
for Adjournment of Hearing on
124
Plaintiff's Motion for Forensic
Examination

4.21.16

116, 117,
117‐1

118

4.22.16

127

4.28.16

4.21.16

4.21.16

4.21.16
4.27.16

13

SEALED

PREVIOUSLY
UNSEALED
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LIST OF DECIDED MOTIONS

Giuffre v. Maxwell, 15‐cv‐07433
Pursuant to Order of October 28, 2019, Paragraph 1

DOCKET
#

MOTION

DATE
FILED

128

Plaintiff's Notice of Submission of
Law Enforcement Materials for In
Camera Review

4.28.16

No
Docket

In Camera Submission of Law
Enforcement Materials

130

131

Plaintiff's Response to
Defendant's Objection to
Plaintiff's Notice of Submission
of Law Enforcement Materials
for In Camera Review

132

Declaration of Sigrid McCawley
in Support of Plaintiff's
Response to Defendant's
Objection to Plaintiff's Notice
5.1.16
of Submission of Law
Enforcement Materials for In
Camera Review

138

139

140

140‐1

Exhibit 1
Plaintiff's Letter Motion to Seal
Brief in Support of the Privilege
Claimed for In Camera Submission

130, 131,
132, 132‐1

SEALED

5.2.16

Sealed

5.1.16

5.1.16
5.4.16

146

Plaintiff's Brief in Support of the
140,140‐1,
Privilege Claimed for In Camera
5.4.16
141
Submission
Declaration of Sigrid McCawley
in Support of Plaintiff's Brief in
Support of the Privilege
5.4.16
Claimed for In Camera
Submission
Exhibit 1

134

4.28.16

Defendant's Objection to
Plaintiff's Notice of Submission
4.29.16
of Law Enforcement Materials
for In Camera Review

132‐1

RELATED RESOLVED RESOLVED
DOCKET # DOCKET #
DATE

5.6.16

Redacted

Sealed‐In
Camera

5.4.16

14

PREVIOUSLY
UNSEALED
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LIST OF DECIDED MOTIONS

Giuffre v. Maxwell, 15‐cv‐07433
Pursuant to Order of October 28, 2019, Paragraph 1

DOCKET
#

141
No
Docket

143

144

144‐1
144‐2
144‐4
144‐5

MOTION

DATE
FILED

Plaintiff's Notice of In Camera
Submission Log of Law
Enforcement Materials

5.4.16

Plaintiff's In Camera Log

5.4.16

Plaintiff's Motion to Compel
Defendant to Answer Deposition
Questions

RELATED RESOLVED RESOLVED
DOCKET # DOCKET #
DATE

Sealed‐In
Camera

142, 144,
144‐1,
149, 150,
5.5.16
150‐1,
151, 152,
153, 153‐1

Sealed
Order

6.20.16

Declaration of Sigrid McCawley
in Support Plaintiff's Motion to
5.5.16
Compel Defendant to Answer
Deposition Questions
Exhibit 1:
Exhibit 2:
Exhibit 4:
Exhibit 5:

SEALED

Redacted

Redacted

5.5.16

Sealed

5.5.16

Sealed

5.5.16

Sealed

5.5.16

Sealed

5.5.16

Sealed

5.5.16

Sealed

Exhibit 6:
144‐6

144‐7

142

149

Exhibit 7:

Plaintiff's Letter Motion to Seal
Motion to Compel Defendant
5.5.16
to Answer Deposition
Questions
Defendant's Response in
Opposition to Plaintiff's
Motion to Compel Defendant 5.10.16
to Answer Deposition
Questions

145

5.6.16

Redacted

15

PREVIOUSLY
UNSEALED
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LIST OF DECIDED MOTIONS

Giuffre v. Maxwell, 15‐cv‐07433
Pursuant to Order of October 28, 2019, Paragraph 1

DOCKET
#

150

MOTION

DECLARATION of Jeffrey S.
Pagliuca in Support of
Defendant's Response in
Opposition to Plaintiff's
Motion to Compel Defendant
to Answer Deposition
Questions

DATE
FILED

RELATED RESOLVED RESOLVED
DOCKET # DOCKET #
DATE

5.10.16

SEALED

Redacted

Exhibit A:
150‐1

151

152

153

Sealed

5.10.16

Plaintiff's Letter Motion to Seal
Plaintiff's Reply In Support of
her Motion to Compel
5.11.16
Defendant Ghislaine Maxwell
to Answer Deposition
Questions
Plaintiff's Reply In Support of
her Motion to Compel
Defendant Ghislaine Maxwell 5.11.16
to Answer Deposition
Questions

163

5.26.16

Redacted

Declaration of Sigrid McCawley
in Support Plaintiff's Reply In
Support of her Motion to
5.11.16
Compel Defendant Ghislaine
Maxwell to Answer Deposition
Questions

Redacted

Exhibit 1:
153‐1

5.11.16

Sealed

16

PREVIOUSLY
UNSEALED

Case 1:15-cv-07433-LAP Document 1049 Filed 04/14/20 Page 18 of 91

LIST OF DECIDED MOTIONS

Giuffre v. Maxwell, 15‐cv‐07433
Pursuant to Order of October 28, 2019, Paragraph 1

DOCKET
#

155

156

156‐5
156‐10

MOTION

Defendant's Motion to Compel
Non‐Privileged Documents

DATE
FILED

RELATED RESOLVED RESOLVED
DOCKET # DOCKET #
DATE

156, 156‐
1, 158,
177, 179,
5.20.16
180, 180‐
1, 191,
192, 192‐1

Sealed
Order

6.20.16

Declaration of Laura A.
Menninger in Support
5.20.16
Defendant's Motion to Compel
Non‐Privileged Documents
Exhibit E:
Exhibit J:

SEALED

Redacted

Redacted

5.20.16

158

5.23.16

Sealed

5.20.16

158

5.23.16

Sealed

183

5.31.16

158

Endorsed Letter addressed to
Judge Robert W. Sweet from
Laura A. Menninger dated
5/20/2016 re: Request to file
Confidential information
Under Seal

177

Plaintiff's Letter Motion to Seal
Response in Opposition to
5.31.16
Defendant's Motion to Compel
Non‐Privileged Documents

179

Plaintiff's Response in
Opposition to Defendant's
Motion to Compel Non‐
Privileged Documents

5.31.16

Redacted

180

Declaration of Meredith L.
Schultz in Support of Response
in Opposition to Defendant's
5.31.16
Motion to Compel Non‐
Privileged Documents

Redacted

5.23.16

Exhibit 1:
180‐1

5.31.16

Sealed

17

PREVIOUSLY
UNSEALED
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LIST OF DECIDED MOTIONS

Giuffre v. Maxwell, 15‐cv‐07433
Pursuant to Order of October 28, 2019, Paragraph 1

DOCKET
#

MOTION

DATE
FILED

RELATED RESOLVED RESOLVED
DOCKET # DOCKET #
DATE

SEALED

Exhibit 2:
180‐2

180‐3

180‐5

Exhibit 3:

Exhibit 5:

5.31.16

Sealed

5.31.16

Sealed

5.31.16

Sealed

5.31.16

Sealed

6.6.16

Redacted

6.6.16

Redacted

6.6.16

Sealed

6.6.16

Sealed

6.6.16

Sealed

Exhibit 6:
180‐6

191

192

Defendant's Reply In Support
of Defendant's Motion to
Compel Non‐Privileged
Documents
Declaration of Laura A.
Menninger in Support
Defendant's Reply In Support
of Defendant's Motion to
Compel Non‐Privileged
Documents
Exhibit K:

192‐1

Exhibit L:
192‐2
Exhibit M:
192‐3

160

Plaintiff's Motion for Leave to
Serve Three Deposition
Subpoenas by Means Other than
Personal Service

5.25.16

159, 161,
161‐1, 175

18

Sealed
Order

6.20.16

Redacted

PREVIOUSLY
UNSEALED
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LIST OF DECIDED MOTIONS

Giuffre v. Maxwell, 15‐cv‐07433
Pursuant to Order of October 28, 2019, Paragraph 1

DOCKET
#

161

161‐2

MOTION

DATE
FILED

Declaration of Sigrid McCawley
in Support of Plaintiff's Motion
for Leave to Serve Three
5.25.16
Deposition Subpoenas by
Means Other than Personal
Service
Exhibit 2:

159

Plaintiff's Letter Motion to Seal
Plaintiff's Motion for Leave to
Serve Three Deposition
5.25.16
Subpoenas by Means Other
than Personal Service

175

Plaintiff's Notice of
Acceptance of Service re:
Plaintiff's Motion for Leave to
Serve Three Deposition
Subpoenas by Means Other
Than Personal Service

164

165

RELATED RESOLVED RESOLVED
DOCKET # DOCKET #
DATE

Redacted

Sealed

168

5.27.16

Sealed
Order

6.20.16

5.27.16

165, 165‐
1, 176,
Defendant's Motion to Compel all
181, 182,
Attorney‐Client Communications
5.26.16 184, 185,
and Work Product Put At Issue by
185‐1,
Plaintiff and Her Attorneys
193, 194,
194‐1
Declaration of Laura A.
Menninger in Support of
Defendant's Motion to Compel
all Attorney‐Client
5.26.16
Communications and Work
Product Put At Issue by
Plaintiff and Her Attorneys
Exhibit C:

165‐3

SEALED

Redacted

Redacted

5.26.16

Sealed

5.26.16

Sealed

Exhibit H:
165‐8

19

PREVIOUSLY
UNSEALED
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LIST OF DECIDED MOTIONS

Giuffre v. Maxwell, 15‐cv‐07433
Pursuant to Order of October 28, 2019, Paragraph 1

DOCKET
#

MOTION

DATE
FILED

RELATED RESOLVED RESOLVED
DOCKET # DOCKET #
DATE

SEALED

PREVIOUSLY
UNSEALED

Exhibit J:
165‐10

165‐11

176

181

182

Exhibit K:

5.26.16

Sealed

5.26.16

Sealed

Plaintiff's Motion for Extension
of Time to Respond to 24‐Page
5.27.16
Motion on Attorney‐Client
Waiver Issues
Plaintiff's Letter Motion to Seal
Plaintiff's Response to
Defendant's Motion to Compel
all Attorney‐Client
6.1.16
Communications and Work
Product Put At Issue by
Plaintiff and Her Attorneys
Plaintiff's Motion for Leave to
6.1.16
File Excess Pages

188

6.6.16

186

6.1.16

184

Plaintiff's Response In
Opposition to Defendant's
Motion to Compel all Attorney‐
6.1.16
Client Communications and
Work Product Put At Issue by
Plaintiff and Her Attorneys

Redacted

185

Declaration of Sigrid S.
McCawley in Support of
Plaintiff's Response In
Opposition to Defendant's
6.1.16
Motion to Compel all Attorney‐
Client Communications and
Work Product Put At Issue by
Plaintiff and Her Attorneys

Redacted

Exhibit 2:
185‐2

Sealed

6.1.16

20

Redacted
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LIST OF DECIDED MOTIONS

Giuffre v. Maxwell, 15‐cv‐07433
Pursuant to Order of October 28, 2019, Paragraph 1

DOCKET
#

185‐3

MOTION

Exhibit 3:

DATE
FILED

RELATED RESOLVED RESOLVED
DOCKET # DOCKET #
DATE

SEALED

6.1.16

Sealed

6.1.16

Sealed

6.1.16

Sealed

6.1.16

Sealed

Exhibit 11:
185‐11

185‐13
185‐14

Exhibit 13:
Exhibit 14:

21

PREVIOUSLY
UNSEALED
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LIST OF DECIDED MOTIONS

DOCKET
#

Giuffre v. Maxwell, 15‐cv‐07433
Pursuant to Order of October 28, 2019, Paragraph 1
MOTION

DATE
FILED

RELATED RESOLVED RESOLVED
DOCKET # DOCKET #
DATE

SEALED

Exhibit 15:
185‐15

6.1.16

Sealed

6.1.16

Sealed

Exhibit 16:
185‐16

193

194

194‐3

172

Defendant's Reply In Support
of Defendant's Motion to
Compel all Attorney‐Client
Communications and Work
Product Put At Issue by
Plaintiff and Her Attorneys
Declaration of Laura A.
Menninger in Support
Defendant's Reply In Support
of Defendant's Motion to
Compel all Attorney‐Client
Communications and Work
Product Put At Issue by
Plaintiff and Her Attorneys
Exhibit S:

6.6.16

6.6.16

Redacted

6.6.16

Sealed by
Doc. #196

171, 173,
173‐1,
189, 190,
Plaintiff's Motion to Exceed
190‐1,
5.27.16
Presumptive Ten Deposition Limit
202, 203,
204‐1,
211, 212,
212‐1, 224

22

Sealed
Order

6.20.16

Redacted

PREVIOUSLY
UNSEALED
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LIST OF DECIDED MOTIONS

Giuffre v. Maxwell, 15‐cv‐07433
Pursuant to Order of October 28, 2019, Paragraph 1

DOCKET
#

MOTION

DATE
FILED

171

Plaintiff's Letter Motion to Seal
Plaintiffs Motion to Exceed
5.27.16
Presumptive Ten Deposition
Limit

173

Declaration of Sigrid McCawley
in Support of Plaintiffs Motion
5.27.16
to Exceed Presumptive Ten
Deposition Limit

173‐5

173‐6

189

190

190‐1

202

203

Exhibit 5:

Exhibit 6:

Defendant Response In
Opposition to Plaintiff's
Motion to Exceed Presumptive
Ten Deposition Limit
Declaration of Laura A.
Menninger in Defendant
Response In Opposition to
Plaintiff's Motion to Exceed
Presumptive Ten Deposition
Limit
Exhibit A:

RELATED RESOLVED RESOLVED
DOCKET # DOCKET #
DATE

178

SEALED

5.31.16

Redacted

Sealed

5.27.16

Sealed

5.27.16

6.6.16

Redacted

6.6.16

Redacted

Sealed

6.6.16

Plaintiff's Letter Motion to Seal
Plaintiff's Reply In Support of
Plaintiff's Motion to Exceed
6.13.16
Presumptive Ten Deposition
Limit
Plaintiff's Reply In Support of
Plaintiff's Motion to Exceed
6.13.16
Presumptive Ten Deposition
Limit

209

6.13.16

Redacted

23

PREVIOUSLY
UNSEALED
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LIST OF DECIDED MOTIONS

Giuffre v. Maxwell, 15‐cv‐07433
Pursuant to Order of October 28, 2019, Paragraph 1

DOCKET
#

204

204‐1

MOTION

DATE
FILED

RELATED RESOLVED RESOLVED
DOCKET # DOCKET #
DATE

Declaration of Sigrid S.
McCawley in Support Plaintiff's
Reply In Support of Plaintiff's
6.13.16
Motion to Exceed Presumptive
Ten Deposition Limit
Exhibit 1:

redacted

Sealed

6.13.16

Exhibit 2:
204‐2

204‐3

211

212

212‐1

Sealed

6.13.16

Exhibit 3:

6.13.16

Sealed

Plaintiff's Corrected Reply In
Support of Plaintiff's Motion to
6.14.16
Exceed Presumptive Ten
Deposition Limit
DECLARATION of Meredith L
Schultz in Support of Plaintiff's
Corrected Reply In Support of
6.14.16
Plaintiff's Motion to Exceed
Presumptive Ten Deposition
Limit
Exhibit 1:
6.14.16

Redacted

Redacted

Sealed

Exhibit 2:
212‐2
212‐3

Sealed

6.14.16
Exhibit 3:

SEALED

6.14.16

Sealed
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LIST OF DECIDED MOTIONS

Giuffre v. Maxwell, 15‐cv‐07433
Pursuant to Order of October 28, 2019, Paragraph 1

DOCKET
#

224

199

200

200‐1:2
228

229

229‐1
229‐2
229‐4

MOTION

DATE
FILED

RELATED RESOLVED RESOLVED
DOCKET # DOCKET #
DATE

Plaintiff's Amended Reply In
Support of Plaintiff's Motion to
6.17.16
Exceed Presumptive Ten
Deposition Limit
Plaintiff's Motion for Extension of
Time to Complete Depositions
Declaration of Sigrid S.
McCawley in Support of
Plaintiff's Motion for Extension
of Time to Complete
Depositions
Exhibits 1‐2
Defendant's Response In
Opposition to Plaintiff's
Motion for Extension of Time
to Complete Depositions
Declaration of Laura
Menninger In Support of
Defendant's Response In
Opposition to Plaintiff's
Motion for Extension of Time
to Complete Depositions
Exhibit A:
Exhibit B:
Exhibit D:

SEALED

Redacted

200, 200‐
1, 228,
Oral
6.10.16 229, 229‐
Argument
1, 248,
249, 249‐1

6.23.16

6.10.16

6.10.16
6.20.16

Redacted

6.20.16

Redacted

6.20.16

Sealed
Sealed

6.20.16

Sealed

6.20.16

Exhibit J:
229‐10

6.20.16

Sealed

6.20.16

Sealed

Exhibit K:
229‐11

248

Plaintiff's Reply In Support of
Plaintiff's Motion for Extension
6.22.16
of Time to Complete
Depositions

Redacted
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LIST OF DECIDED MOTIONS

Giuffre v. Maxwell, 15‐cv‐07433
Pursuant to Order of October 28, 2019, Paragraph 1

DOCKET
#

249

MOTION

DATE
FILED

RELATED RESOLVED RESOLVED
DOCKET # DOCKET #
DATE

Declaration of Sigrid McCawley
In Support of Plaintiff's Reply
In Support of Plaintiff's Motion 6.22.16
for Extension of Time to
Complete Depositions

SEALED

Redacted

Exhibit 4:
249‐4

249‐13

Exhibit 13:

6.22.16

Sealed

6.22.16

Sealed

6.22.16

Sealed

6.22.16

Sealed

Exhibit 14:
249‐14
Exhibit 15:
249‐15
Plaintiff's Motion to Maintain
Confidentiality Designation
Plaintiff's Motion for Protective
Order re Subpoena to Apple, Inc.
205 Seeking Production of All of Ms.
Giuffre's Sent and Received Emails
and Relevant Data
Declaration of Meredith L.
Schultz in Support Plaintiff's
Motion for Protective Order re
Subpoena to Apple, Inc.
206
Seeking Production of All of
Ms. Giuffre's Sent and
Received Emails and Relevant
Data
206‐1:2
Exhibits 1‐2
Plaintiff's Motion for Protective
Order re the Subpoena to
Microsoft Corporation Seeking
207
Production of All of Ms. Giuffre's
Sent and Received Emails and
Related Data
201

6.13.16

Minute
Entry

6.23.16

6.13.16 206, 206‐1

Minute
Entry

6.23.16

Minute
Entry

6.23.16

6.13.16

6.13.16

6.13.16 208, 208‐1
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LIST OF DECIDED MOTIONS

Giuffre v. Maxwell, 15‐cv‐07433
Pursuant to Order of October 28, 2019, Paragraph 1

DOCKET
#

208

208‐1:2

MOTION

DATE
FILED

RELATED RESOLVED RESOLVED
DOCKET # DOCKET #
DATE

SEALED

Declaration of Meredith L
Schultz in Support of Plaintiff's
Motion for Protective Order re
the Subpoena to Microsoft
6.13.16
Corporation Seeking
Production of All of Ms.
Giuffre's Sent and Received
Emails and Related Data
Exhibits 1‐2

6.13.16

216, 216‐
1, 217,
503
217‐1,
Sealed/
Sharon Churcher Motion to Quash
215
6.15.16 218, 246,
Redacted
subpoena
247, 247‐
Opinion
1, 262,
263
Declaration of Sharon
Churcher in Support of Sharon
6.15.16
216
Churcher Motion to Quash
Subpoena
216‐1:8
Exhibits 1‐8
6.15.16
DECLARATION of Laura R.
Handman in Support of Sharon
6.15.16
217
Churcher Motion to Quash
Subpoena
217‐1
Exhibit A
6.15.16
Churcher Memorandum of
Law In Support of Sharon
218
6.15.16
Churcher Motion to Quash
Subpoena

9.6.16

246

Defendant's Response In
Opposition to Sharon Churcher 6.22.16
Motion to Quash subpoena

Sealed

247

Declaration of Laura
Menninger In Support of
Defendant's Response In
6.22.16
Opposition to Sharon Churcher
Motion to Quash subpoena

Redacted

247‐2

Exhibit B:

Sealed

6.22.16
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LIST OF DECIDED MOTIONS

Giuffre v. Maxwell, 15‐cv‐07433
Pursuant to Order of October 28, 2019, Paragraph 1

DOCKET
#

247‐3

MOTION

Exhibit C:

DATE
FILED

6.22.16

262

Churcher Letter Motion for
Leave to File Reply Brief in
Further Support of Motion to
Quash

7.5.16

263

Churcher Reply Brief in Further
Support of Motion to Quash

7.5.16

221

222

223

223‐1:7

Epstein Motion to Quash
Subpoena or in the Alternative
Modify Subpoena and for a
Protective Order
Epstein Memorandum of Law
In Support of Epstein Motion
to Quash Subpoena or in the
Alternative Modify Subpoena
and for a Protective Order
Declaration of Gregory L. Poe
in Support of Epstein Motion
to Quash Subpoena or in the
Alternative Modify Subpoena
and for a Protective Order
Exhibits 1‐7

6.16.16

6.16.16

6.16.16

233

234

Declaration of Sigrid McCawley
In Support of Plaintiff's
Response In Opposition to
Epstein Motion to Quash
6.20.16
Subpoena or in the Alternative
Modify Subpoena and for a
Protective Order

SEALED
Sealed

222, 223,
223‐1,
233, 234,
6.16.16
234‐1,
238, 239,
239‐1

Plaintiff's Response In
Opposition to Epstein Motion
to Quash Subpoena or in the
Alternative Modify Subpoena
and for a Protective Order

234‐1:7

RELATED RESOLVED RESOLVED
DOCKET # DOCKET #
DATE

6.20.16

Exhibits 1‐5

28

275

7.11.16

252

6.24.16
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LIST OF DECIDED MOTIONS

Giuffre v. Maxwell, 15‐cv‐07433
Pursuant to Order of October 28, 2019, Paragraph 1

DOCKET
#

238

239

239‐1

230

235

235‐4

MOTION

DATE
FILED

RELATED RESOLVED RESOLVED
DOCKET # DOCKET #
DATE

SEALED

Epstein Reply In Support of
Epstein Motion to Quash
Subpoena or in the Alternative 6.21.16
Modify Subpoena and for a
Protective Order
DECLARATION of Gregory L.
Poe in Support in of Reply to
Epstein's Motion to Quash
6.21.16
Subpoena or in the Alternative
Modify Subpoena and for a
Protective Order
6.21.16
Exhibit 1
Defendant's Motion to Reopen
Deposition of Plaintiff Virginia
Giuffre

235, 235‐
1, 256,
259, 260,
6.20.16
260‐1,
267, 268,
268‐1

Declaration of Laura
Menninger In Support of
Defendant's Motion to Reopen 6.20.16
Deposition of Plaintiff Virginia
Giuffre

Exhibit D:

Sealed
Opinion

8.30.16

Redacted

Redacted

Sealed

6.20.16

Exhibit E:

235‐5

Sealed

6.20.16
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LIST OF DECIDED MOTIONS

Giuffre v. Maxwell, 15‐cv‐07433
Pursuant to Order of October 28, 2019, Paragraph 1

DOCKET
#

MOTION

DATE
FILED

RELATED RESOLVED RESOLVED
DOCKET # DOCKET #
DATE

SEALED

Exhibit F:
235‐6
235‐7

Exhibit G:

6.20.16

Sealed

6.20.16

Sealed

6.20.16

Sealed

6.20.16

Sealed

6.20.16

Sealed

6.20.16

Sealed

6.20.16

Sealed

Exhibit H:
235‐8
235‐9

Exhibit I:
Exhibit K:

235‐11

235‐13
235‐14

Exhibit M:
Exhibit N:

256

Plaintiff's Letter Motion to Seal
Plaintiff's Response In
Opposition to Defendant's
6.28.16
Motion to Reopen Deposition
of Plaintiff Virginia Giuffre

259

Plaintiff's Response In
Opposition to Defendant's
Motion to Reopen Deposition
of Plaintiff Virginia Giuffre

260

Declaration of Sigrid McCawley
In Support of Plaintiff's
Response In Opposition to
6.28.16
Defendant's Motion to Reopen
Deposition of Plaintiff Virginia
Giuffre

260‐1

Exhibits 1:

273
421

7.13.16
9.6.16

6.28.16

Redacted

6.28.16

Sealed
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LIST OF DECIDED MOTIONS

Giuffre v. Maxwell, 15‐cv‐07433
Pursuant to Order of October 28, 2019, Paragraph 1

DOCKET
#

MOTION

DATE
FILED

RELATED RESOLVED RESOLVED
DOCKET # DOCKET #
DATE

SEALED

Exhibit 2:
260‐2

267

268

Defendant's Reply In Support
of Defendant's Motion to
Reopen Deposition of Plaintiff
Virginia Giuffre
Declaration of Laura
Menninger In Support of Reply
to Defendant's Motion to
Reopen Deposition of Plaintiff
Virginia Giuffre

6.28.16

Sealed

7.8.16

Redacted

7.8.16

Redacted

7.8.16

Sealed

Exhibit O:
268‐1

268‐2

Exhibit P:

Sealed

7.8.16

232, 232‐
1, 255,
257, 258,
Defendant's Motion for Rule 37(b)
258‐1,
& (c) for Failure to Comply with
261, 269,
6.20.16
231
Court Order and Sanctions for
270, 270‐
Failure to Comply with Rule 26(a)
1, 272,
272‐1,
303, 304,
304‐1, 313
Declaration of Laura
Menninger In Support of
Defendant's Motion for
232
Sanctions 37(b) & (c) for
6.20.16
Failure to Comply with Court
Order and Failure to Comply
with Rule 26(a)
Exhibit G:
232‐7
6.20.16

31

Sealed
Opinion

8.30.16

Redacted

Redacted

Sealed
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LIST OF DECIDED MOTIONS

Giuffre v. Maxwell, 15‐cv‐07433
Pursuant to Order of October 28, 2019, Paragraph 1

DOCKET
#

232‐8

232‐9

232‐10
232‐11

255

257

258

258‐1

MOTION

Exhibit H:

Exhibit I:

Exhibit J:
Exhibit K:

DATE
FILED

RELATED RESOLVED RESOLVED
DOCKET # DOCKET #
DATE

6.20.16

Sealed

6.20.16

Sealed

6.20.16

Sealed

6.20.16

Sealed

Plaintiff's Letter Motion to Seal
Plaintiff's Response In
Opposition to Defendant's
Motion for Sanctions 37(b) &
6.28.16
(c) for Failure to Comply with
Court Order and Failure to
Comply with Rule 26(a)
Plaintiff's Response In
Opposition to Defendant's
Motion for Sanctions 37(b) &
6.28.16
(c) for Failure to Comply with
Court Order and Failure to
Comply with Rule 26(a)
Declaration of Sigrid McCawley
In Support of Plaintiff's
Response In Opposition to
Defendant's Motion for
6.28.16
Sanctions 37(b) & (c) for
Failure to Comply with Court
Order and Failure to Comply
with Rule 26(a)
Exhibit 1:
6.28.16

266

7.7.16

Redacted

Redacted

Sealed

Exhibit 2:
258‐2

SEALED

Sealed

6.28.16
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LIST OF DECIDED MOTIONS

Giuffre v. Maxwell, 15‐cv‐07433
Pursuant to Order of October 28, 2019, Paragraph 1

DOCKET
#

258‐3

MOTION

Exhibit 3:

DATE
FILED

RELATED RESOLVED RESOLVED
DOCKET # DOCKET #
DATE

SEALED
Sealed

6.28.16

Exhibit 4:
258‐4

6.28.16

Sealed

6.28.16

Sealed

6.28.16

Sealed

6.28.16

Sealed

6.28.16

Sealed

Exhibit 5:
258‐5
258‐6
258‐7

Exhibit 6:
Exhibit 7:
Exhibit 8:

258‐8

Exhibit 9:
258‐9

258‐10

Sealed

6.28.16

Exhibit 10:

6.28.16

Sealed

261

Plaintiff's Corrected Response
In Opposition to Defendant's
Motion for Sanctions 37(b) &
(c) for Failure to Comply with
Court Order and Failure to
Comply with Rule 26(a)

7.1.16

Redacted

269

Defendant's Reply In Support
of Defendant's Motion for
Sanctions 37(b) & (c) for
Failure to Comply with Court
Order and Failure to Comply
with Rule 26(a)

7.8.16

Redacted
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LIST OF DECIDED MOTIONS

Giuffre v. Maxwell, 15‐cv‐07433
Pursuant to Order of October 28, 2019, Paragraph 1

DOCKET
#

270

270‐1
270‐2
270‐3

MOTION

Declaration of Laura
Menninger In Support of Reply
to Defendant's Motion for
Sanctions 37(b) & (c) for
Failure to Comply with Court
Order and Failure to Comply
with Rule 26(a)
Exhibit O:
Exhibit P:
Exhibit Q:

DATE
FILED

RELATED RESOLVED RESOLVED
DOCKET # DOCKET #
DATE

SEALED

7.8.16

Redacted

7.8.16

Sealed

7.8.16

Sealed

7.8.16

Sealed

7.8.16

Sealed

7.8.16

Sealed

Exhibit R:
270‐4
Exhibit T:
270‐6

272‐1

Plaintiff's Sur‐Reply to
Defendant's Motion for
Sanctions 37(b) & (c) for
Failure to Comply with Court
Order and Failure to Comply
with Rule 26(a)

7.12.16

Redacted

272‐2

Declaration of Sigrid McCawley
in Sur‐reply in Response to
7.12.16
Defendant's Reply in Support
of Motion for Sanctions

Redacted

272‐3
272‐4

Exhibit 1:
Exhibit 2:

7.12.16

Sealed

7.12.16

Sealed

7.12.16

Sealed

Exhibit 3:
272‐5
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LIST OF DECIDED MOTIONS

Giuffre v. Maxwell, 15‐cv‐07433
Pursuant to Order of October 28, 2019, Paragraph 1

DOCKET
#

272‐6

MOTION

Exhibit 4:

DATE
FILED

RELATED RESOLVED RESOLVED
DOCKET # DOCKET #
DATE

SEALED

7.12.16

Sealed

7.12.16

Sealed

7.12.16

Sealed

7.12.16

Sealed

7.12.16

Sealed

7.25.16

Redacted

7.25.16

Redacted

7.25.16

Sealed

7.25.16

Sealed

7.25.16

Sealed

Exhibit X: 7.14.16 ltr to Schultz
from Menninger re medical
7.25.16
records

Sealed

Exhibit 5:
272‐7
272‐8

Exhibit 6:
Exhibit 7:

272‐9
272‐10

303

304

Exhibit 8:
Defendant's Sur Sur‐Reply to
Defendant's Reply In Support
of Defendant's Motion for
Sanctions 37(b) & (c) for
Failure to Comply with Court
Order and Failure to Comply
with Rule 26(a)
Declaration of Laura
Menninger In Support of
Defendant's Sur Sur‐Reply to
Defendant's Reply In Support
of Defendant's Motion for
Sanctions 37(b) & (c) for
Failure to Comply with Court
Order and Failure to Comply
with Rule 26(a)
Exhibit U:

304‐1

304‐2
304‐3
304‐4

Exhibit V:
Exhibit W:
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DOCKET
#

Giuffre v. Maxwell, 15‐cv‐07433
Pursuant to Order of October 28, 2019, Paragraph 1
MOTION

DATE
FILED

313

Plaintiff's Notice of
Supplemental Authority In
Support of Plaintiff's Response
In Opposition to Defendant's
7.29.16
Motion for Sanctions 37(b) &
(c) for Failure to Comply with
Court Order and Failure to
Comply with Rule 26(a)

313‐1

Exhibit 1: Plaintiff's
Supplemental Resonses (sic) to
7.29.16
Defendant's Interrogatories 12
and 13 dated 7.29.16

279

Plaintiff's Motion for Adverse
Inference Instruction

RELATED RESOLVED RESOLVED
DOCKET # DOCKET #
DATE

SEALED

Sealed

280, 280‐
1, 287,
288‐1,
289, 290,
291, 291‐
7.13.16
1, 300,
300‐1,
337, 338,
338‐1,
353, 375

36
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Sealed
Opinion

11.2.16

Redacted
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LIST OF DECIDED MOTIONS

Giuffre v. Maxwell, 15‐cv‐07433
Pursuant to Order of October 28, 2019, Paragraph 1

DOCKET
#

280

280‐1

MOTION

DATE
FILED

RELATED RESOLVED RESOLVED
DOCKET # DOCKET #
DATE

Declaration of Meredith
Schultz in Support of Plaintiff's
7.13.16
Motion for Adverse Inference
Instruction
Exhibit 1: 6.30.16 Schultz ltr re
7.13.16
ESI search

SEALED

Sealed

Exhibit 2:
280‐2

288

288‐1
288‐2

289

290

7.13.16
Defendant's Motion to Strike
Plaintiff Virginia Giuffre's
Motion for an Adverse
Inference Instruction Pursuant
to Rule 37(b), (e), and (f),
Fed.R.Civ.P
Exhibit 1: 7.14.16 Pagliuca
email to Edwards
Exhibit 2: 7.14.16 Menninger
email to Schultz
Plaintiff's Letter Motion to Seal
Response In Opposition to
Defendant's Motion to Strike
Plaintiff Virginia Giuffre's
Motion for an Adverse
Inference Instruction Pursuant
to Rule 37(b), (e), and (f),
Fed.R.Civ.P
Plaintiff's Letter Motion
Response In Opposition to
Defendant's Motion to Strike
Plaintiff Virginia Giuffre's
Motion for an Adverse
Inference Instruction Pursuant
to Rule 37(b), (e), and (f),
Fed.R.Civ.P

Sealed

288‐1,
289, 290,
7.15.16 291, 291‐
1, 300,
300‐1

301

7.22.16

7.15.16

Redacted

7.15.16

Redacted

7.18.16

297

7.18.16

7.19.16

Redacted
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LIST OF DECIDED MOTIONS

DOCKET
#

291

291‐1

Giuffre v. Maxwell, 15‐cv‐07433
Pursuant to Order of October 28, 2019, Paragraph 1
MOTION

DATE
FILED

RELATED RESOLVED RESOLVED
DOCKET # DOCKET #
DATE

Declaration of Meredith
Schultz In Support of Plaintiff's
Letter Motion Response In
Opposition to Defendant's
Motion to Strike Plaintiff
7.18.16
Virginia Giuffre's Motion for an
Adverse Inference Instruction
Pursuant to Rule 37(b), (e), and
(f), Fed.R.Civ.P
Exhibit 1: 7.13.16 email
from Menninger

SEALED

Sealed

7.18.16

Sealed

7.18.16

Sealed

7.18.16

Sealed

Exhibit 2: 6.8.16 Ltr
from Schultz
291‐2

291‐3

300

300‐1:2

337

338

338‐2

Exhibit 3: 6.13.16 ltr
from Schultz

Defendant's Letter Motion to
Strike Plaintiff Virginia Giuffre's
Motion for an Adverse Inference 7.22.16
Instruction Pursuant to Rule 37(b),
(e), and (f), Fed.R.Civ.P

300‐1

Exhibits 1‐2
7.22.16
Plaintiff's Letter Motion to Seal
Plaintiff's Supplement to
Motion for Adverse Inference
8.8.16
Instruction Based on New
Information
Plaintiff's Supplement to
Motion for Adverse Inference
8.8.16
Instruction Based on New
Information
Exhibit 1:
8.8.16

Sealed
Opinion

11.2.16

Redacted

Sealed
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LIST OF DECIDED MOTIONS

Giuffre v. Maxwell, 15‐cv‐07433
Pursuant to Order of October 28, 2019, Paragraph 1

DOCKET
#

MOTION

DATE
FILED

RELATED RESOLVED RESOLVED
DOCKET # DOCKET #
DATE

SEALED

Exhibit 2:
338‐3

338‐4
338‐5
338‐6
338‐7
338‐8

338‐9

338‐10

Exhibit 3:
Exhibit 4:
Exhibit 5:
Exhibit 6:
Exhibit 7:

Exhibit 8:

Exhibit 9:

8.8.16

Sealed

8.8.16

Sealed
Sealed

8.8.16
8.8.16

Sealed

8.8.16

Sealed

8.8.16

Sealed

8.8.16

Sealed

8.8.16

Sealed

353

Defendant's Motion to Strike
Plaintiff's Supplement to
Motion for Adverse Inference
Instruction Based on New
Information

8.10.16

375

Plaintiff's Response In
Opposition to Defendant's
Motion to Strike Plaintiff's
Supplement to Motion for
Adverse Inference Instruction
Based on New Information

8.17.16

306

Plaintiff's Motion for Extension of
Time to Complete Discovery to
Serve and Depose Ross Gow

305, 307,
307‐1,
7.25.16
333, 343,
443, 443‐1

39

301

7.22.16

Redacted

446

9.27.16

Redacted
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LIST OF DECIDED MOTIONS

DOCKET
#

Giuffre v. Maxwell, 15‐cv‐07433
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MOTION

DATE
FILED

RELATED RESOLVED RESOLVED
DOCKET # DOCKET #
DATE

SEALED

305

Plaintiff's Letter to Seal
Plaintiff's Motion for Extension
7.25.16
of Time to Serve Process Upon
Ross Gow

307

Declaration of Meredith
Schultz In Support of Plaintiff's
Motion for Extension of Time 7.25.16
to Complete Discovery to
Serve and Depose Ross Gow

Redacted

307‐7

Exhibit 7: Defendant's
Response to Plaintiff's First Set 7.25.16
of Requests for Admission

Sealed

307‐8

333

343

319

7.30.16

Exhibit 8: Maxwell's initial Rule
7.25.16
26 disclosures
Defendant's Response In
Opposition to Plaintiff's
Motion for Extension of Time
8.4.16
to Complete Discovery to
Serve and Depose Ross Gow
Plaintiff's Reply In Support of
Plaintiff's Motion for Extension
of Time to Complete Discovery
to Serve and Depose Ross Gow

Plaintiff Notice of Related
Action in the United Kingdom
443
to Obtain the Deposition of
Defendant's Press Agent, Ross
Gow
443‐1:2
Exhibits 1‐2
Plaintiff's Motion for Sanctions
and finding Civil Contempt against
308
Sarah Kellen for Ignoring
Subpoena
Declaration of Meredith
Schultz In Support of Plaintiff's
Motion for Sanctions and
309
finding Civil Contempt against
Sarah Kellen for Ignoring
Subpoena
309‐1:5
Exhibits 1‐5

Sealed

8.9.16

9.22.16

9.22.16
7.25.16 309, 309‐1

7.25.16

7.25.16

40
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9.15.16
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DOCKET
#

310

311

311‐1:5
433

734

315

316

316‐1

MOTION

DATE
FILED

RELATED RESOLVED RESOLVED
DOCKET # DOCKET #
DATE

Plaintiff's Motion for Sanctions
311, 311‐
and finding Civil Contempt against
7.25.16 1, 433,
Nadia Marcinkova for Ignoring
734
Subpoena

496
Sealed
Opinion

11.2.16

Exhibits 1‐5
7.25.16
ENDORSED LETTER addressed
to Judge Robert W. Sweet
9.16.16
from Sigrid S. McCawley dated
9/13/2016
Nadia Marcinkova Consent
Motion to Vacate 433
endorsed letter Stipulation and
[Proposed] Order Vacating Civil 3.17.17
Contempt Finding and Order as
to Non‐Party Nadia
Marcinkova
316, 339,
Plaintiff's Motion to Enforce Court
340, 340‐
Order and Direct Defendant to
7.29.16
1, 368,
Answer Depo Questions
369, 369‐1
Declaration of Meredith
Schultz In Support of Plaintiff's
Motion to Enforce Court Order 7.29.16
and Direct Defendant to
Answer Depo Questions
Exhibit 1:

Sealed

7.29.16

Sealed

7.29.16
Exhibit 3:
Exhibit 4:

Redacted

Redacted

Exhibit 2:

316‐4

9.15.16
3.20.17

Declaration of Meredith
Schultz In Support of Plaintiff's
Motion for Sanctions and
7.25.16
finding Civil Contempt against
Nadia Marcinkova for Ignoring
Subpoena

316‐2
316‐3

433
757

SEALED

Sealed

7.29.16

Sealed

7.29.16
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DOCKET
#

316‐5
316‐6

MOTION

Exhibit 5:
Exhibit 6:
0.16 Order from
Judge Sweet
Exhibit 7:

316‐7

DATE
FILED

RELATED RESOLVED RESOLVED
DOCKET # DOCKET #
DATE

SEALED

7.29.16

Sealed

7.29.16

Sealed

7.29.16

Sealed

7.29.16

Sealed

8.8.16

Redacted

8.8.16

Redacted

Exhibit 8:

316‐8

339

340

340‐1

Defendant's Response In
Opposition to Plaintiff's
Motion to Enforce Court Order
and Direct Defendant to
Answer Depo Questions
Declaration of Jeffrey Pagliuca
In Support of Defendant's
Response In Opposition to
Plaintiff's Motion to Enforce
Court Order and Direct
Defendant to Answer Depo
Questions
Exhibit A:

Sealed

8.8.16

Exhibit C:
340‐3

340‐4

8.8.16

Sealed

Exhibit D:
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DOCKET
#

MOTION

DATE
FILED

RELATED RESOLVED RESOLVED
DOCKET # DOCKET #
DATE

SEALED

Exhibit E:
340‐5

Exhibit F:
340‐6
Exhibit G:
340‐7
Exhibit H:
340‐8
340‐9

Exhibit I:

8.8.16

Sealed

368

Plaintiff's Reply In Support of
Motion to Enforce Court Order
8.12.16
and Direct Defendant to
Answer Depo Questions

Redacted

369

Declaration of Sigrid McCawley
In Support of Plaintiff's Reply
to Motion to Enforce Court
8.12.16
Order and Direct Defendant to
Answer Depo Questions

Redacted

369‐1

369‐2

Exhibit 1:

Exhibit 2:

Sealed

8.12.16

8.12.16

Sealed

8.12.16

Sealed

Exhibit 3:
369‐3
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DOCKET
#

MOTION

DATE
FILED

RELATED RESOLVED RESOLVED
DOCKET # DOCKET #
DATE

Exhibit 4:
369‐4

SEALED
Sealed

8.12.16
Exhibit 5:

369‐6
369‐7
369‐8

Sealed

8.12.16

369‐5

Exhibit 6:
Exhibit 7:
Exhibit 8:

Sealed

8.12.16
Sealed

8.12.16

Sealed

8.12.16

Exhibit 9:
369‐9

369‐10

Sealed

8.12.16
Exhibit 10:

8.12.16

Sealed

Exhibit 11:
369‐11

Sealed

8.12.16
Exhibit 12:

369‐12

369‐13

369‐14

Sealed

8.12.16
Exhibit 13:

Exhibit 14:

Sealed

8.12.16

8.12.16

Sealed

8.12.16

Sealed

Exhibit 15:
369‐15
Exhibit 16:
369‐16

320

Sealed

8.12.16
Defendant's Submission Regarding
"Search Terms" And Notice Of
Compliance With Court Order
8.1.16
Concerning Forensic Examination
Of Devices

321, 321‐
1, 322,
323, 329

44

301
352

7.22.16
8.10.16

Redacted
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LIST OF DECIDED MOTIONS

DOCKET
#

321

321‐1
321‐2

321‐3

321‐4

321‐5

321‐6

Giuffre v. Maxwell, 15‐cv‐07433
Pursuant to Order of October 28, 2019, Paragraph 1
MOTION

Declaration of Laura
Menninger In Support of
Defendant's Motion
Submission Regarding "Search
Terms" And Notice Of
Compliance With Court Order
Concerning Forensic
Examination Of Devices
Exhibit A: 6.30.16 Ltr from
Schultz re search terms
Exhibit B: 7.14.16 email to
Schultz from Menninger re
search terms
Exhibit C: 7.18.16 email to
Schultz from Menninger re
search terms
Exhibit D: 7.19.16 email to
Schultz from Menninger re
conferral regarding search
terms
Exhibit E: 7.20.16 email to
Schultz from Menninger re
conferral regarding forensic
search
Exhibit F: search terms
Defendant has already
searched

DATE
FILED

RELATED RESOLVED RESOLVED
DOCKET # DOCKET #
DATE

SEALED

8.1.16

Redacted

8.1.16

Sealed

8.1.16

Sealed

8.1.16

Sealed

8.1.16

Sealed

8.1.16

Sealed

8.1.16

Sealed

322

Plaintiff's Letter Motion to Seal
Plaintiff's Notice of Submission 8.1.16
of Proposed Search Terms

323

Plaintiff's Notice of Submission
of Proposed Search Terms

8.1.16

329

Defendant's Letter motion to
file Ms. Maxwell's Submission
Regarding "Search Terms" and
Notice of Compliance with
Court Order Concerning
Forensic Examination of
Computer Device and
supporting exhibits under seal

8.2.16
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DOCKET
#

MOTION

335

Plaintiff's Motion for Protective
Order for Court to Direct
Defendant to Disclose Individuals
Whom Defendant Disseminated
Confidential Information

336

DATE
FILED

RELATED RESOLVED RESOLVED
DOCKET # DOCKET #
DATE

336, 336‐
1, 380,
381, 392,
8.8.16
393, 393‐
1, 400,
401, 401‐1

Declaration of Sigrid McCawley
In Support of Plaintiff's Motion
for Protective Order for Court
to Direct Defendant to Disclose 8.8.16
Individuals to Whom
Defendant Disseminated
Confidential Information

496
Sealed
Opinion

11.2.16

SEALED

Redacted

Redacted

Exhibit 1:
8.8.16

Sealed

8.8.16

Sealed

8.8.16

Sealed

380

Defendant's Response In
Opposition to Plaintiff's
Motion for Protective Order
for Court to Direct Defendant
to Disclose Individuals Whom
Defendant Disseminated
Confidential Information

8.18.16

Redacted

381

Declaration of Laura
Menninger In Support of
Defendant's Response In
Opposition to Plaintiff's
Motion for Protective Order
for Court to Direct Defendant
to Disclose Individuals Whom
Defendant Disseminated
Confidential Information

8.18.16

Redacted

336‐1

336‐2
336‐3

Exhibit 2:
Exhibit 3:
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DOCKET
#

MOTION

DATE
FILED

RELATED RESOLVED RESOLVED
DOCKET # DOCKET #
DATE

SEALED

Exhibit A:
381‐1

8.8.16

Sealed

Exhibit B:
381‐2

Sealed

8.8.16

Exhibit C:
381‐3

Sealed

8.8.16

Exhibit D:
381‐4

Sealed

8.8.16
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LIST OF DECIDED MOTIONS
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DOCKET
#

MOTION

DATE
FILED

RELATED RESOLVED RESOLVED
DOCKET # DOCKET #
DATE

Exhibit E:
381‐5

SEALED

Sealed

8.8.16

Exhibit F:
381‐6

8.8.16

Sealed

Exhibit G:
381‐7

Sealed

8.8.16

Exhibit H:
381‐8

8.8.16

Sealed
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LIST OF DECIDED MOTIONS
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DOCKET
#

MOTION

DATE
FILED

392

Plaintiff's Reply In Support of
Plaintiff's Motion for
Protective Order for Court to
Direct Defendant to Disclose
Individuals Whom Defendant
Disseminated Confidential
Information

8.23.16

393

Declaration of Sigrid McCawley
In Support of Plaintiff's Reply
to Motion for Protective Order
for Court to Direct Defendant 8.23.16
to Disclose Individuals Whom
Defendant Disseminated
Confidential Information

RELATED RESOLVED RESOLVED
DOCKET # DOCKET #
DATE

SEALED

Redacted

Exhibit 1:

393‐1

Sealed

8.23.16

Exhibit 2:
393‐2
393‐3
393‐4

400

Sealed

8.23.16
Exhibit 3:
Exhibit 4:
Defendant's Motion for Leave
to File Sur‐Reply or
Alternatively Strike Plaintiff's
Misrepresentations of Fact to
Court

8.23.16

Sealed
Sealed

8.23.16

8.25.16 401, 401‐1
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8.30.16

Redacted
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LIST OF DECIDED MOTIONS
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DOCKET
#

401

401‐1
401‐2
401‐3

MOTION

Declaration of Laura
Menninger In Support of
Defendant's Motion for Leave
to File Sur‐Reply or
Alternatively Strike Plaintiff's
Misrepresentations of Fact to
Court
Exhibit A:
Exhibit B:
Exhibit C:

DATE
FILED

RELATED RESOLVED RESOLVED
DOCKET # DOCKET #
DATE

8.25.16

Sealed

Sealed

8.25.16
8.25.16

Sealed
Sealed

8.25.16

Exhibit D:
401‐4
401‐5

Sealed

8.25.16
Exhibit E:

SEALED

8.25.16

Sealed

8.25.16

Sealed

Exhibit F:
401‐6

345

Plaintiff's Motion to Compel
Production of Documents Subject
to Improper Objection

8.9.16

344

Plaintiff's Letter Motion to Seal
Plaintiff's Motion to Compel
8.9.16
Production of Documents
Subject to Improper Objection

346

Declaration of Meredith
Schultz In Support of Plaintiff's
Motion to Compel Production
of Documents Subject to
Improper Objection

344, 346,
346‐1,
383, 384,
384‐1,
385, 386,
387, 397,
398

496
Sealed
Opinion

11.2.16

Redacted

8.9.16

Redacted

8.9.16

Sealed

Exhibit 1:
346‐1
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LIST OF DECIDED MOTIONS
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DOCKET
#

346‐2

MOTION

Exhibit 2:

DATE
FILED

RELATED RESOLVED RESOLVED
DOCKET # DOCKET #
DATE

SEALED

8.9.16

Sealed

8.9.16

Sealed

PREVIOUSLY
UNSEALED

Exhibit 3:
346‐3

346‐4
346‐5

Exhibit 4:
Exhibit 5:

Sealed

8.9.16
8.9.16

Sealed

383

Defendant's Response In
Opposition to Plaintiff's
Motion to Compel Production
of Documents Subject to
Improper Objection

8.19.16

384

Declaration of Laura
Menninger In Support of
Defendant's Response In
Opposition to Plaintiff's
Motion to Compel Production
of Documents Subject to
Improper Objection

8.19.16

384‐1

Exhibit A: Maxwell's Privilege
Log Amended as of 8.1.16

8.19.16

385

Redacted Declaration In
Support of Defendant's
Response In Opposition to
Plaintiff's Motion to Compel
Production of Documents
Subject to Improper Objection

8.19.16

Redacted

386

Redacted Declaration In
Support of Defendant's
Response In Opposition to
Plaintiff's Motion to Compel
Production of Documents
Subject to Improper Objection

8.19.16

Redacted

Redacted

Sealed
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DOCKET
#

MOTION

DATE
FILED

RELATED RESOLVED RESOLVED
DOCKET # DOCKET #
DATE

SEALED

387

Redacted Declaration In
Support of Defendant's
Response In Opposition to
Plaintiff's Motion to Compel
Production of Documents
Subject to Improper Objection

8.19.16

Redacted

397

Plaintiff's Reply In Support of
Plaintiff's Motion to Compel
Production of Documents
Subject to Improper Objection

8.24.16

Redacted

398

Declaration of Sigrid McCawley
In Support of Plaintiff's Reply
to Motion to Compel
8.24.16
Production of Documents
Subject to Improper Objection

Redacted

Exhibit 1:
398‐1
398‐2
398‐3
398‐4
398‐5

354

Exhibit 2:
Exhibit 3:
Exhibit 4:
Exhibit 5:

Defendant's Motion to Compel
Responses to Defendant's Second
Set of Discovery Request and
Sanctions

8.24.16

Sealed

8.24.16

Sealed

8.24.16

Sealed

8.24.16

Sealed

8.24.16

Sealed

355, 355‐
1, 378,
379, 379‐
1, 402,
8.10.16
403, 403‐
1, 496,
497, 804,
837

52

Sealed
Opinion

11.2.16
4.4.17

Sealed
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DOCKET
#

355

355‐2

378

379

MOTION

DATE
FILED

RELATED RESOLVED RESOLVED
DOCKET # DOCKET #
DATE

Declaration to Laura
Menninger In Support of
Defendant's Motion to Compel
8.10.16
Responses to Defendant's
Second Set of Discovery
Request and Sanctions
Exhibit B: Plf's Responses and
Objections to Def's 2nd
Request for Production and
Def's Interrogatories, Plf's
Answers to Def's Requests for
Admission
Plaintiff's Response In
Opposition to Defendant's
Motion to Compel Responses
to Defendant's Second Set of
Discovery Request and
Sanctions

SEALED

Redacted

8.10.16

Sealed

8.17.16

Redacted

Declaration of Sigrid McCawley
In Support of Plaintiff's
Response to Defendant's
Motion to Compel Responses 8.17.16
to Defendant's Second Set of
Discovery Request and
Sanctions

Redacted

Exhibit 1:
379‐1

8.17.16

Sealed

8.17.16

Sealed

Exhibit 3:
379‐3

379‐4

Exhibit 4:

8.17.16

Sealed

379‐5

Exhibit 5:

8.17.16

Sealed

Exhibit 6:
379‐6

Sealed

8.17.16
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LIST OF DECIDED MOTIONS
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DOCKET
#

402

403

403‐3

356

357

MOTION

Defendant's Reply In Support
of Defendant's Motion to
Compel Responses to
Defendant's Second Set of
Discovery Request and
Sanctions
Declaration of Laura
Menninger In Support of
Defendant's Reply In Support
of Defendant's Motion to
Compel Responses to
Defendant's Second Set of
Discovery Request and
Sanctions
Exhibit C: Plaintiff's
Supplemental Responses to
Defendant's Interrogatories 6,
12 & 13
Plaintiff's Motion to Direct
Defendant to Answer Deposition
Questions

DATE
FILED

RELATED RESOLVED RESOLVED
DOCKET # DOCKET #
DATE

8.25.16

Redacted

8.25.16

Redacted

Sealed

8.25.16
357, 357‐
1, 367,
8.11.16
367‐1,
368, 369,
369‐1

Declaration of Meredith
Schultz In Support of Plaintiff's
8.11.16
Motion to Direct Defendant to
Answer Deposition Questions

Exhibit 2:

357‐3

357‐4

357‐5

Exhibit 4:

Exhibit 5:

Redacted

Sealed

8.11.16
Exhibit 3:

11.2.16

Sealed

8.11.16

357‐2

496
Sealed
Opinion

Redacted

Exhibit 1:
357‐1

SEALED

Sealed

8.11.16

Sealed

8.11.16

8.11.16

Sealed

54

PREVIOUSLY
UNSEALED

Case 1:15-cv-07433-LAP Document 1049 Filed 04/14/20 Page 56 of 91

LIST OF DECIDED MOTIONS
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DOCKET
#

357‐6

MOTION

Exhibit 6:

DATE
FILED

RELATED RESOLVED RESOLVED
DOCKET # DOCKET #
DATE

SEALED

8.11.16

Sealed

8.11.16

Sealed

8.11.16

Sealed

Exhibit 7:
357‐7

Exhibit 8:

357‐8

367

367‐1

Refiled Declaration of
Meredith Schultz In Support of
Plaintiff's Motion to Direct
8.12.16
Defendant to Answer
Deposition Questions
Exhibit 1:
8.12.16

Redacted

Sealed

Exhibit 2:
367‐2

367‐3

367‐4

367‐5

367‐6

Sealed

8.12.16
Exhibit 3:

Exhibit 4:

Exhibit 5:

Exhibit 6:

Sealed

8.12.16

Sealed

8.12.16

8.12.16

Sealed

8.12.16

Sealed
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DOCKET
#

MOTION

DATE
FILED

RELATED RESOLVED RESOLVED
DOCKET # DOCKET #
DATE

SEALED

Exhibit 7:
367‐7

8.12.16

Sealed

8.12.16

Sealed

Exhibit 8:

367‐8

368

369

369‐1

369‐2

Plaintiff's Reply In Support of
Plaintiff's Motion to Direct
8.12.16
Defendant to Answer
Deposition Questions
Declaration of Sigrid McCawley
In Support of Plaintiff's Reply
to Motion to Direct Defendant 8.12.16
to Answer Deposition
Questions

Exhibit 1:

Exhibit 2:

Sealed

8.12.16

8.12.16

Sealed

8.12.16

Sealed

Exhibit 3:
369‐3
Exhibit 4:
369‐4

Sealed

8.12.16
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DOCKET
#

MOTION

DATE
FILED

RELATED RESOLVED RESOLVED
DOCKET # DOCKET #
DATE

SEALED

PREVIOUSLY
UNSEALED

Exhibit 5:

369‐6
369‐7
369‐8
369‐9

369‐10

Sealed

8.12.16

369‐5

Exhibit 6:
Exhibit 7:
Exhibit 8:
Exhibit 9: Flight logs
(GIUFFRE007055, 7095‐7102,
7111‐7112
Exhibit 10:

Sealed

8.12.16
Sealed

8.12.16

Sealed

8.12.16

Sealed

8.12.16

8.12.16

Sealed

Exhibit 11:
369‐11

Sealed

8.12.16
Exhibit 12:

369‐12

369‐13

369‐14

Sealed

8.12.16
Exhibit 13:

Exhibit 14:

Sealed

8.12.16

8.12.16

Sealed

8.12.16

Sealed

Exhibit 15:
369‐15
Exhibit 16:
369‐16

362

Sealed

8.12.16

Alan Dershowitz Motion to
Intervene or Modify Protective
Order

363, 363‐
1, 364,
382, 406,
407, 407‐
8.11.16
1, 408,
408‐1,
435, 436,
444

57

Sealed
Opinion

11.2.16

Entire
Document
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DOCKET
#

363

MOTION

DATE
FILED

RELATED RESOLVED RESOLVED
DOCKET # DOCKET #
DATE

Declaration of Alan Dershowitz
In Support of Motion to
8.11.16
Intervene or Modify Protective
Order

SEALED

PREVIOUSLY
UNSEALED

Redacted

Exhibit A:

363‐2

363‐3

Sealed

8.11.16

363‐1

Exhibit B:

Exhibit G:

Sealed

8.11.16

Sealed

8.11.16

Exhibit M:
363‐4

364

382

8.11.16

Sealed

Alan Dershowitz
Memorandum of Law In
Support of his Motion to
8.11.16
Intervene or Modify Protective
Order
Declaration of Alan Dershowitz
In Support of Motion to
8.19.16
Intervene or Modify Protective
Order

Redacted

406

Plaintiff's Response In
Opposition to Alan Dershowitz
8.29.16
Motion to Intervene or Modify
Protective Order

Redacted

407

Declaration of Sigrid McCawley
In Support of Plaintiff's
Response In Opposition to
8.29.16
Alan Dershowitz Motion to
Intervene or Modify Protective
Order

Redacted
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DOCKET
#

407‐1

MOTION

Exhibit 1:

DATE
FILED

RELATED RESOLVED RESOLVED
DOCKET # DOCKET #
DATE

8.29.16

SEALED

Sealed

Exhibit 2:
Sealed

8.29.16

407‐2

Exhibit 3:
407‐3

407‐4
407‐5

407‐6

407‐7

407‐8

Exhibit 4:
Exhibit 5:

Exhibit 6:

Exhibit 7:

Exhibit 8:

8.29.16

Sealed

8.29.16

Sealed

8.29.16

Sealed

Sealed

8.29.16

8.29.16

Sealed

8.29.16

Sealed
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DOCKET
#

MOTION

DATE
FILED

RELATED RESOLVED RESOLVED
DOCKET # DOCKET #
DATE

SEALED

Exhibit 9:
407‐9

8.29.16

Sealed

8.29.16

Sealed

8.29.16

Sealed

8.29.16

Sealed

8.29.16

Sealed

8.29.16

Sealed

8.29.16

Sealed

8.29.16

Sealed

8.29.16

Sealed

8.29.16

Sealed

8.29.16

Sealed

8.29.16

Sealed

Exhibit 10:
407‐10

407‐11
407‐12
407‐13

Exhibit 11:
Exhibit 12:
Exhibit 13:
Exhibit 14:

407‐14
407‐15
407‐16
407‐17
407‐18
407‐19

407‐20

Exhibit 15:
Exhibit 16:
Exhibit 17:
Exhibit 18:
Exhibit 19:

Exhibit 20:
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DOCKET
#

407‐21

MOTION

Exhibit 21:

DATE
FILED

RELATED RESOLVED RESOLVED
DOCKET # DOCKET #
DATE

SEALED

8.29.16

Sealed

8.29.16

Sealed

8.29.16

Sealed

Exhibit 22:
407‐22

Exhibit 23:
407‐23

408

408‐1

Declaration of Paul Cassell In
Support of Plaintiff's Response
In Opposition to Alan
8.29.16
Dershowitz Motion to
Intervene or Modify Protective
Order
Exhibit 1:
8.29.16

Redacted

Sealed

Exhibit 2:
408‐2

8.29.16

Sealed

8.29.16

Sealed

8.29.16

Sealed

Exhibit 3:
408‐3
Exhibit 4:
408‐4
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LIST OF DECIDED MOTIONS

Giuffre v. Maxwell, 15‐cv‐07433
Pursuant to Order of October 28, 2019, Paragraph 1

DOCKET
#

435

MOTION

DATE
FILED

RELATED RESOLVED RESOLVED
DOCKET # DOCKET #
DATE

Declaration of Alan Dershowitz
In Support of Reply to Motion
9.15.16
to Intervene or Modify
Protective Order
Exhibit O:

435‐3
435‐4

Sealed

Exhibit P:

Sealed

Exhibit Q: Affidavit of Juan P.
Alessi re knowledge of Alan
Dershowitz
Exhibit R:

Sealed

Sealed

Exhibit S:
435‐5

Sealed

Exhibit T:
435‐6

Sealed

Exhibit U:
435‐7

Sealed

Exhibit V:
435‐8

435‐9

Sealed

Exhibit W:

Sealed

Exhibit X:
435‐10

436

PREVIOUSLY
UNSEALED

Redacted

435‐1
435‐2

SEALED

Sealed

Dershowitz Reply
Memorandum of Law In
Support of Motion to
9.15.16
Intervene or Modify Protective
Order

Redacted
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LIST OF DECIDED MOTIONS

Giuffre v. Maxwell, 15‐cv‐07433
Pursuant to Order of October 28, 2019, Paragraph 1

DOCKET
#

444

447

MOTION

DATE
FILED

RELATED RESOLVED RESOLVED
DOCKET # DOCKET #
DATE

Dershowitz Letter Motion to
File Less Redacted Reply
Memorandum of Law In
9.26.16
Support of Motion to
Intervene or Modify Protective
Order
Plaintiff's Letter Response re:
Dershowitz Letter Motion to
File Less Redacted Reply
Memorandum of Law In
9.28.16
Support of Motion to
Intervene or Modify Protective
Order

461

SEALED

10.11.16

Redacted

371, 371‐
Defendant's Motion for Protective
1, 388,
370 Order regarding Financial
8.12.16 389, 389‐
Information
1, 404,
405, 405‐1
Declaration of Laura
Menninger In Support of
371
Defendant's Motion for
8.12.16
Protective Order regarding
Financial Information
Exhibit C:
371‐3
8.12.16

496
Sealed
Opinion

11.2.16

Redacted

Redacted

Sealed

388

Plaintiff's Response In
Opposition to Defendant's
Motion for Protective Order
regarding Financial
Information

8.22.16

Redacted

389

Declaration of Sigrid McCawley
In Support of Plaintiff's
Response In Opposition to
8.22.16
Defendant's Motion for
Protective Order regarding
Financial Information

Redacted

389‐1

389‐2

Exhibit 1:

Exhibit 2:

Sealed

8.22.16

Sealed

8.22.16
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LIST OF DECIDED MOTIONS

Giuffre v. Maxwell, 15‐cv‐07433
Pursuant to Order of October 28, 2019, Paragraph 1

DOCKET
#

389‐3
389‐4

MOTION

Exhibit 3:
Exhibit 4:

DATE
FILED

RELATED RESOLVED RESOLVED
DOCKET # DOCKET #
DATE

Sealed

8.22.16

Sealed

8.22.16

Exhibit 5:
389‐5

389‐6
389‐7

Sealed

8.22.16
Exhibit 6:
Exhibit 7:

SEALED

Sealed

8.22.16

Sealed

8.22.16

Exhibit 8:
389‐8

389‐9

404

405

Exhibit 9:
Defendant's Reply In Support
of Defendant's Motion for
Protective Order regarding
Financial Information
Declaration of Laura
Menninger In Support of
Defendant's Reply In Support
of Defendant's Motion for
Protective Order regarding
Financial Information
Exhibit D:

405‐1

390

414

418

Plaintiff's Motion to Compel
Financial Info
Defendant's Response In
Opposition to Plaintiff's
Motion to Compel Financial
Info
Plaintiff's Reply In Support of
Plaintiff's Motion to Compel
Financial Info

8.22.16

Sealed

8.22.16

Sealed

8.29.16

Redacted

8.29.16

Redacted

8.29.16

Sealed

8.22.16

414, 418

9.1.16

9.6.16
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LIST OF DECIDED MOTIONS

DOCKET
#

Giuffre v. Maxwell, 15‐cv‐07433
Pursuant to Order of October 28, 2019, Paragraph 1
MOTION

Paul G. Cassell’s Motion to Quash
Subpoena or, in the Alternative,
for a Protective Order filed in case
no. 2:16‐mc‐00602‐DB‐EJF (D.
Utah)
Exhibits 1‐7
Defendant's Response In
Opposition to Paul G. Cassell’s
Motion to Quash Subpoena or,
in the Alternative, for a
Protective Order filed in case
no. 2:16‐mc‐00602‐DB‐EJF (D.
Utah)
Exhibit 1
Affidavit of Brent Hatch in
Support of Paul G. Cassell’s
Motion to Quash Subpoena or,
in the Alternative, for a
Protective Order filed in case
no. 2:16‐mc‐00602‐DB‐EJF (D.
Utah)
Exhibits 1‐8

DATE
FILED

6.13.16

RELATED RESOLVED RESOLVED
DOCKET # DOCKET #
DATE

337

Sealed
Opinion

SEALED

8.30.16

6.13.16

6.24.16

6.27.16

6.27.16

Exs. 1, 3, 4,
5, 6 Sealed

6.27.16

MEMORANDUM DECISION and
Order Transferring Motion to
Quash Subpoena or, in the
Alternative, for a Protective
Order‐This Motion presents
exceptional circumstances that
warrant its transfer to the
6.30.16
Southern District of New York.
See Order for additional
details. Signed by Magistrate
Judge Evelyn J. Furse on
6/30/16.
*from case no. 2:16‐mc‐00602‐
DB‐EJF (D. Utah)
Bradley Edwards’ Motion to
Quash Subpoena filed in case no. 6.13.16
16‐cv‐61262 (USDCFL)
Declaration of Bradley
Edwards in Support of Motion 6.13.16
to Quash Subpoena

Sealed
Opinion
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LIST OF DECIDED MOTIONS

DOCKET
#

413

422

Giuffre v. Maxwell, 15‐cv‐07433
Pursuant to Order of October 28, 2019, Paragraph 1
MOTION

Exhibits 1‐6
Plaintiff's Motion to Modify
Scheduling Order
Defendant's Motion to Compel
Settlement Agreement

DATE
FILED

RELATED RESOLVED RESOLVED
DOCKET # DOCKET #
DATE

SEALED

6.13.16
8.31.16

9.6.16

423, 423‐
1, 437

420

9.6.16

438

9.16.16

423

Declaration of Laura
Menninger In Support of
Defendant's Motion to Compel
Settlement Agreement

9.6.16

Redacted

423‐1

Exhibit A: 3.16.16 Plaintiff's
Response and Objections to
Defendant's 1st Set of
Discovery Requests to Plaintiff

9.6.16

Sealed

9.6.16

Sealed

9.6.16

Sealed

9.6.16

Sealed

423‐2

423‐3
423‐4

437

Exhibit B: 8.16.16 email
correspondence re Epstein
settlement agreement
Exhibit C: Complaint and
Demand for Jury Trial (Jane
Doe No. 102)
Exhibit D: Giuffre's 4th Revised
Disclosures

Notice of Parties Joint
Stipulation regarding
9.16.16
Defendant's Motion to Compel
Settlement Agreement

Sealed
Opinion

9.20.16

9.20.16

2.3.17

Sealed

Sealed
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LIST OF DECIDED MOTIONS

Giuffre v. Maxwell, 15‐cv‐07433
Pursuant to Order of October 28, 2019, Paragraph 1

DOCKET
#

MOTION

DATE
FILED

RELATED RESOLVED RESOLVED
DOCKET # DOCKET #
DATE

SEALED

9.20.16

Sealed

9.20.16

Ex. 1
Sealed

10.11.16

10.13.16

Sealed

10.21.16

Sealed

10.21.16

Sealed

Exs. 1‐11
Sealed

441

442

Plaintiff's Motion for Court
9.30.16
Approval of Plaintiff's Certification 9.30.16 letter, 442,
of Production
442‐1
Declaration of Sigrid McCawley
In Support of Plaintiff's Motion
9.30.16
for Court Approval of Plaintiff's
Certification of Production

453

10.3.16

Redacted

Redacted

Exhibit 2:
442‐1:5
442‐1

Exhibit 3:

9.30.16

Sealed

9.30.16

Sealed
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LIST OF DECIDED MOTIONS

Giuffre v. Maxwell, 15‐cv‐07433
Pursuant to Order of October 28, 2019, Paragraph 1

DOCKET
#

MOTION

DATE
FILED

RELATED RESOLVED RESOLVED
DOCKET # DOCKET #
DATE

SEALED

Exhibit 4:
442‐1

442‐1

449

450

450‐1

Exhibit 5:

Defendant's Motion to Compel
Testimony of Jeffrey Epstein

9.30.16

Sealed

9.30.16

Sealed

450, 450‐
1, 470,
9.30.16
471, 473,
474, 483

Sealed
Opinion

2.3.17

Redacted

Declaration of Jeffrey Pagliuca
In Support of Defendant's
Motion to Compel Testimony
of Jeffrey Epstein

9.30.16

Redacted

Exhibit A:

9.30.16

Sealed

9.30.16

Sealed

9.30.16

Sealed

9.30.16

Sealed

Exhibit B:
450‐2
Exhibit C:
450‐3
Exhibit E:
450‐5

Exhibit F:
450‐6

Sealed

9.30.16

470

Plaintiff's Response to
Defendant's Motion to Compel 10.17.16
Testimony of Jeffrey Epstein

Redacted

471

Declaration of Sigrid McCawley
In Support of Plaintiff's
Response to Defendant's
10.17.16
Motion to Compel Testimony
of Jeffrey Epstein

Redacted

471‐1

Exhibit 1

10.17.16

Sealed
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LIST OF DECIDED MOTIONS

Giuffre v. Maxwell, 15‐cv‐07433
Pursuant to Order of October 28, 2019, Paragraph 1

DOCKET
#

MOTION

DATE
FILED

RELATED RESOLVED RESOLVED
DOCKET # DOCKET #
DATE

SEALED

473

Epstein's Response to
Defendant's Motion to Compel 10.17.16
Testimony of Jeffrey Epstein

Redacted

474

Declaration of Jack Goldberger
In Support of Epstein's
Response to Defendant's
10.17.16
Motion to Compel Testimony
of Jeffrey Epstein

Redacted

483

Defendant's Reply In Support
of Defendant's Motion to
Compel Testimony of Jeffrey
Epstein

Redacted

10.24.16

467, 467‐
Plaintiff's Motion to Reopen
1, 481,
Defendant's Deposition Based on
10.14.16 482, 482‐
466
Late Production of New Key
1, 492,
Documents
493, 493‐1
Declaration of Sigrid McCawley
In Support of Plaintiff's Motion
to Reopen Defendant's
467
10.14.16
Deposition Based on Late
Production of New Key
Documents
Exhibit 1:
467‐1
10.14.16
467‐2

Exhibit 2:

Hearing

11.10.16

Redacted

Redacted

Sealed

10.14.16

Sealed

10.14.16

Sealed

Exhibit 3:
467‐3

481

Defendant's Response In
Opposition to Plaintiff's
Motion to Reopen Defendant's
10.24.16
Deposition Based on Late
Production of New Key
Documents

Redacted
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LIST OF DECIDED MOTIONS

Giuffre v. Maxwell, 15‐cv‐07433
Pursuant to Order of October 28, 2019, Paragraph 1

DOCKET
#

482

482‐1

MOTION

DATE
FILED

RELATED RESOLVED RESOLVED
DOCKET # DOCKET #
DATE

Declaration of Laura
Menninger In Support of
Defendant's Response In
Opposition to Plaintiff's
10.24.16
Motion to Reopen Defendant's
Deposition Based on Late
Production of New Key
Documents
Exhibit A:
10.24.16

SEALED

Redacted

Sealed

Exhibit B:
482‐2

10.24.16

Sealed

10.24.16

Sealed

10.24.16

Sealed

10.24.16

Sealed

Exhibit C:
482‐3
Exhibit D:
482‐4

Exhibit E:
482‐5

492

Plaintiff's Reply In Support of
Plaintiff's Motion to Reopen
Defendant's Deposition Based 10.28.16
on Late Production of New Key
Documents

Redacted

493

Declaration of Meredith
Schultz In Support of Plaintiff's
Reply to Motion to Reopen
10.28.16
Defendant's Deposition Based
on Late Production of New Key
Documents

Redacted

493‐1

Exhibit 1:

10.28.16

Sealed
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LIST OF DECIDED MOTIONS

Giuffre v. Maxwell, 15‐cv‐07433
Pursuant to Order of October 28, 2019, Paragraph 1

DOCKET
#

476

MOTION

Churcher Letter Request to
Publish Redacted Opinion

DATE
FILED

RELATED RESOLVED RESOLVED
DOCKET # DOCKET #
DATE

10.20.16

469, 469‐
1:3, 479,
Motion to Compel Ghislaine
Maxwell to Produce Data from
480, 480‐
10.14.16
468
Undisclosed Email Account and for
1:4, 490,
an Adverse Inference Instruction
491, 491‐
1:4
Declaration of Sigrid Mccawley
in Support of Motion to
Compel Ghislaine Maxwell to
469
Produce Data from
10.14.16
Undisclosed Email Account and
for an Adverse inference
Instruction
Ex. 1:
469‐1
10.14.16
469‐2
469‐3

479

480

480‐1

480‐2
480‐3

Ex. 2:
Ex. 3:
Response in Opposition to
Motion to Compel Ghislaine
Maxwell to Produce Data from
Undisclosed Email Account and
for an Adverse Inference
Instruction
Declaration of Laura
Menninger in Spport of Motion
to Compel Ghislaine Maxwell
to Produce Data from
Undisclosed Email Account and
for an Adverse Inference
Instruction
Ex. A: Correspondence dated
5.17.16 betweeb Schultz,
Pagliuca and Menninger
Ex. B: Correspondence dated
6.13.16 between Menninger
and McCawley
Ex. C:

SEALED

Oral
Argument

11.10.16

Redacted

Redacted

Sealed

10.14.16

Sealed

10.14.16

Sealed

10.24.16 10.24.16

Redacted

10.24.16

Redacted

10.24.16

Sealed

10.24.16

Sealed

10.24.16

Sealed
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LIST OF DECIDED MOTIONS

Giuffre v. Maxwell, 15‐cv‐07433
Pursuant to Order of October 28, 2019, Paragraph 1

DOCKET
#

480‐4

490

491

491‐1
491‐2
491‐3

MOTION

Ex. D:

DATE
FILED

RELATED RESOLVED RESOLVED
DOCKET # DOCKET #
DATE

10.24.16

Sealed

Reply Response inopposition
to Motion to Compel Ghislaine
Maxwell to Prudce Data from
10.28.16
Undisclosed Email Account and
for an Adverse Inference
Instruction
Declaration of Meredith
Schultz in Support of Reply
Response in Oppoition to
Motion to Compel Ghislaine
10.28.16
Maxwell to Produce Data from
Undisclosed Email Account and
for an Adverse Inference
Instruction
Ex. 1: Judge Sweet Order dated
10.28.16
8.9.16
Ex. 2:
10.28.16
Ex. 3:

SEALED

Redacted

Redacted

Sealed
Sealed

10.28.16

Sealed

10.28.16

Sealed

Ex. 4:
491‐4

502

502

509

Defendant's Motion for
Reconsideration or Clarification of
501, 502,
Portions of Court's Sealed
11.16.16
506
November 2, 2016 Order and
Exhibit A
Defendant's Notice of Filing
Under Seal Defendant's
Motion for Reconsideration or
11.21.16
Clarification of Portions of
Court's Sealed November 2,
2016 Order
510, 510‐
Defendant's Motion for Sanctions
1, 513,
Based on Plaintiff's Intentional
12.9.16 514, 514‐
Destruction of Evidence
1, 515,
516, 516‐1
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Sealed
Opinion

3.23.17

Sealed

555

1.19.17
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LIST OF DECIDED MOTIONS

Giuffre v. Maxwell, 15‐cv‐07433
Pursuant to Order of October 28, 2019, Paragraph 1

DOCKET
#

510

510‐1

510‐2
510‐3

510‐4

513

514

MOTION

Declaration of Laura
Menninger In Support of
Defendant's Motion for
Sanctions Based on Plaintiff's
Intentional Destruction of
Evidence
Exhibit A: Plf's Supplemental
2nd Amended Response and
Objections to Def's 1st Set of
Disocvery Requests 4.29.16
Exhibit B:
Exhibit C:

DATE
FILED

RELATED RESOLVED RESOLVED
DOCKET # DOCKET #
DATE

12.9.16

Redacted

12.9.16

Sealed

Sealed

12.9.16

Sealed

12.9.16

Exhibit D: Plf's 2nd Amended
Supplemental Response and
12.9.16
Objection s to Def's 1st Set of
Discovery Requests 4.29.16
Plaintiff's Response In
Opposition to Defendant's
Motion for Sanctions Based on 12.16.16
Plaintiff's Intentional
Destruction of Evidence
Declaration of Meredith
Schultz In Support of Plaintiff's
Response In Opposition to
Defendant's Motion for
12.16.16
Sanctions Based on Plaintiff's
Intentional Destruction of
Evidence
Exhibit 1:

Sealed

Redacted

Redacted

514‐1
514‐2
514‐3
514‐4
514‐5

SEALED

Sealed

Exhibit 2:

Sealed

Exhibit 3:

Sealed

Exhibit 4:

Sealed

Exhibit 5:

Sealed
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LIST OF DECIDED MOTIONS

Giuffre v. Maxwell, 15‐cv‐07433
Pursuant to Order of October 28, 2019, Paragraph 1

DOCKET
#

MOTION

DATE
FILED

RELATED RESOLVED RESOLVED
DOCKET # DOCKET #
DATE

SEALED

Exhibit 6:
Sealed

514‐6

515

516

Defendant's Reply In Support
of Defendant's Motion for
Sanctions Based on Plaintiff's
Intentional Destruction of
Evidence
Declaration of Laura
Menninger In Support of
Defendant's Reply In Support
of Defendant's Motion for
Sanctions Based on Plaintiff's
Intentional Destruction of
Evidence
Exhibits E:

516‐1

516‐2
516‐3

Exhibit F:
Exhibit G:

537

Defendant's Motion for Summary
Judgment

538

Defendant's Memorandum of
Law In Support of Defendant's
Motion for Summary
Judgment

12.20.16

Redacted

12.20.16

Redacted

12.20.16

Sealed

12.20.16

Sealed
Sealed

12.20.16
538, 839,
540, 541,
542, 542‐
1, 586,
586‐1, 586‐
Sealed
1.6.17 2, 586‐3,
Opinion
620, 621,
621‐1,
813, 813‐
1, 833,
858
1.6.17

3.27.17

Unsealed

Unsealed
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LIST OF DECIDED MOTIONS

DOCKET
#

Giuffre v. Maxwell, 15‐cv‐07433
Pursuant to Order of October 28, 2019, Paragraph 1
MOTION

Declaration of Laura
Menninger In Support of
539
Defendant's Motion for
Summary Judgment
539‐1:9
Exhibits A‐MM
Refiled Defendant's Motion for
540
Summary Judgment

541

542
542‐1:9
586
586‐1

586‐2

586‐3
620

621

621‐1:4
813
813‐1

DATE
FILED

RELATED RESOLVED RESOLVED
DOCKET # DOCKET #
DATE

SEALED

1.6.17

Unsealed

1.6.17

Unsealed

Refiled Defendant's
Memorandum of Law In
1.9.17
Support of Defendant's Motion
for Summary Judgment

Unsealed

Refiled Declaration of Laura
Menninger In Support of
Defendant's Motion for
Summary Judgment
Refiled Exhibits A‐MM
Plaintiff's Response In
Opposition to Defendant's
Motion for Summary
Judgment
Plaintiff's Statement of Facts

1.9.17

Unsealed

1.9.17

Unsealed

1.31.17

Unsealed

1.31.17

Unsealed

Declaration of Sigrid McCawley
In Support of Plaintiff's
Response In Opposition to
1.31.17
Defendant's Motion for
Summary Judgment

Unsealed

Exhibits 1‐50
Defendant's Reply In Support
of Defendant's Motion for
Summary Judgment
Declaration of Laura
Menninger In Support of
Defendant's Reply In Support
of Defendant's Motion for
Summary Judgment
Exhibits NN‐RR
Plaintiff's Notice of Proposed
Redactions to This Court's
Order Denying Summary
Judgment
Exhibit 1

Unsealed

2.10.17

Unsealed

2.10.17

Unsealed

2.10.17

Unsealed

3.29.17

Unsealed

3.29.17

Unsealed
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LIST OF DECIDED MOTIONS

DOCKET
#

833

858

550

551

552

589

590

590‐1:2
604

605

Giuffre v. Maxwell, 15‐cv‐07433
Pursuant to Order of October 28, 2019, Paragraph 1
MOTION

Cernovich Opposition Brief to
Plaintiff's Notice of Proposed
Redactions to This Court's
Order Denying Summary
Judgment
Plaintiff's Response to
Cernovich Opposition Brief to
Plaintiff's Notice of Proposed
Redactions to This Court's
Order Denying Summary
Judgment
Cernovich Motion to Intervene
and Unseal
Cernovich Memorandum of
Law In Support of Cernovich
Motion to Intervene and
Unseal
Declaration of Michael
Cernovich In Support of His
Motion to Intervene and
Unseal
Plaintiff's Response in
Opposition to Cernovich
Motion to Intervene and
Unseal

DATE
FILED

RELATED RESOLVED RESOLVED
DOCKET # DOCKET #
DATE

4.5.17

4.18.17

551, 552,
589, 590,
1.19.17
590‐1,
604, 605,
605‐1, 610
1.19.17

1.19.17

2.2.17

Declaration of Sigrid McCawley
In Support of Plaintiff's
Response in Opposition to
2.2.17
Cernovich Motion to Intervene
and Unseal
Exhibits 1‐2
Cernovich Reply In Support of
His Motion to Intervene and
Unseal
Declaration of Jay Wolman In
Support of Cernovich Reply In
Support of His Motion to
Intervene and Unseal

2.2.17
2.9.17

2.9.17
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LIST OF DECIDED MOTIONS

Giuffre v. Maxwell, 15‐cv‐07433
Pursuant to Order of October 28, 2019, Paragraph 1

DOCKET
#

605‐1:3
610

558

576

591

567

568

568‐1

MOTION

Exhibits 1‐3
Dershowitz Memorandum of
Law In Support of Cernovich
Motion to Intervene and
Unseal
Plaintiff's Letter Motion to Add
New Witness
Plaintiff's Letter Reply In
Support of Plaintiff's Letter
Motion to Add New Witness
Plaintiff's Letter Motion o
Repon Discovery
Defendant's Motion in Limine to
Exclude in Toto Certain
Depositions Designated by
Plaintiff for Use at Trial.
Document filed by Ghislaine
Maxwell
Declaration of Laura A.
Menninger in Support of
Motion in Limine to Exclude in
Toto Certain Depositions
Designated by Plaintiff for Use
at Trial
Ex. A:

DATE
FILED

RELATED RESOLVED RESOLVED
DOCKET # DOCKET #
DATE

SEALED

Hearing,
Minute
Order

Redacted

2.9.17
2.10.17

1.20.17

576

2.3.17

1.30.17

Redacted

2.3.17

Redacted

568, 568‐
Oral
1:5, 606,
Argument,
1.27.17 607, 607‐
Minute
1:3, 631,
Entry.
632

4.5.17

Redacted

1.27.17

Redacted

1.27.17

Sealed

1.27.17

Sealed

1.27.17

Sealed

1.27.17

Sealed

1.27.17

Sealed

Ex. B:
568‐2
568‐3
568‐4

Ex. C:
Ex. D:

Ex. E:
568‐5
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DOCKET
#

606

607

607‐1
607‐2

MOTION

DATE
FILED

RELATED RESOLVED RESOLVED
DOCKET # DOCKET #
DATE

Response in Opposition to
Motion in Limine to Exclude in
Toto Certain Depositions
2.10.17
Designated by Plaintiff for Use
at Trial
Declaration of Sigrid McCawley
in Opposition to Motion in
Limine to Exclude in Toto
2.10.17
Certain Depositions
Designated by Plaintiff for Use
at Trial
Ex. 1:
2.10.17
Ex. 2:

SEALED

Redacted

Redacted

Sealed

2.10.17

Sealed

2.10.17

Sealed

2.17.17

Redacted

2.17.17

Redacted

2.17.17

Sealed

Ex. 3:
607‐3

631

632

632‐1

637

Reply to Response to Motion
in Limine to Exclude in Toto
Certain Depositions
Designated by Plaintiff for Use
at Trial
Declaration of Laura
Menninger in Support re: 567
Motion in Limine to Exclude in
Toto Certain Depositions
Designated by Plaintiff for Use
at Trial
Ex. F:

638, 638‐
1, 653,
Plaintiff's Motion to Compel Work
654, 654‐
Product and Attorney Client
2.22.17
1, 697,
Communications with Barden
698, 698‐
1, 754
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Sealed
Opinion

4.17.17

Redacted

PREVIOUSLY
UNSEALED

Case 1:15-cv-07433-LAP Document 1049 Filed 04/14/20 Page 80 of 91

LIST OF DECIDED MOTIONS

Giuffre v. Maxwell, 15‐cv‐07433
Pursuant to Order of October 28, 2019, Paragraph 1

DOCKET
#

638

MOTION

DATE
FILED

RELATED RESOLVED RESOLVED
DOCKET # DOCKET #
DATE

Declaration of Meredith
Schultz In Support of Plaintiff's
Motion to Compel Work
2.22.17
Product and Attorney Client
Communications with Barden

SEALED

PREVIOUSLY
UNSEALED

Redacted

Exhibit 1:
638‐1
638‐2
638‐3

Sealed

Exhibit 2:
Exhibit 3:

Sealed

2.22.17
2.22.17

Sealed

Exhibit 4:
638‐4
638‐5

Sealed

2.22.17
Exhibit 5:

2.22.17

Sealed

653

Defendant's Response In
Opposition to Plaintiff's
Motion to Compel Work
Product and Attorney Client
Communications with Barden

3.2.17

Redacted

654

Declaration of Laura
Menninger In Support of
Defendant's Response In
Opposition to Plaintiff's
Motion to Compel Work
Product and Attorney Client
Communications with Barden

3.2.17

Redacted

3.2.17

Redacted

3.7.17

Redacted

654‐1

697

Exhibit A:
Plaintiff's Reply In Support of
Plaintiff's Motion to Compel
Work Product and Attorney
Client Communications with
Barden
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DOCKET
#

698

698‐1:2

MOTION

Declaration of Meredith
Schultz In Support of Plaintiff's
Reply to Motion to Compel
Work Product and Attorney
Client Communications with
Barden
Exhibit 1:

DATE
FILED

RELATED RESOLVED RESOLVED
DOCKET # DOCKET #
DATE

3.7.17

Redacted

Sealed

3.7.17

Exhibit 2:
698‐1

754

640

641

641‐1

Sealed

3.7.17
Defendant's Sur‐Reply to
Plaintiff's Motion to Compel
Work Product and Attorney
Client Communications with
Barden

Motion for
Protective Order

Declaration of Stanley
Pottinger In Support of
Motion for
Protective Order
Exhibits 1:

SEALED

3.17.17

Redacted

641, 641‐
1, 655,
656, 656‐
1, 700,
2.22.17
701, 701‐
1, 707,
709, 714,
715, 715‐1

Hearing

3.23.17

Redacted

2.22.17

Redacted

2.22.17

Sealed

2.22.17

Sealed

3.2.17

Redacted

Exhibit 2:
641‐2

655

Defendant's Motion to Compel
Non‐Party Witness to Produce
Documents, Respond to
Deposition Questions, and
Response to Motion for
Protective Order
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DOCKET
#

656

MOTION

Declaration of Laura
Menninger In Support of
Defendant's Motion to Compel
Non‐Party Witness to Produce
Documents, Respond to
Deposition Questions, and
Response to Motion for
Protective Order
Exhibit A:

656‐1

DATE
FILED

RELATED RESOLVED RESOLVED
DOCKET # DOCKET #
DATE

SEALED

3.2.17

Redacted

3.2.17

Sealed

3.2.17

Sealed

3.2.17

Sealed

3.2.17

Sealed

3.2.17

Sealed

3.2.17

Sealed

3.2.17

Sealed

3.2.17

Sealed

3.2.17

Sealed

Exhibit B:
656‐2

Exhibit C:
656‐3

Exhibit D:
656‐4

Exhibit E:
656‐5

656‐6
656‐7

656‐8

Exhibit F:
Exhibit G:

Exhibit H:
Exhibit I:

656‐9

700

Reply In
Support of Her Motion for
Protective Order

3.15.17

Stricken
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DOCKET
#

701

701‐1

MOTION

DATE
FILED

RELATED RESOLVED RESOLVED
DOCKET # DOCKET #
DATE

Declaration of Stanley
Pottinger In Support of
Reply In Support of 3.15.17
Her Motion for Protective
Order
Exhibit 1:

SEALED

Redacted

Sealed

Exhibit 2:
701‐2

707

709

714

715

715‐1

Sealed

Refiled S
Reply
In Support of Her Motion for
3.13.17
Protective Order
Refiled w/ Additional
Redaction
3.13.17
Reply In Support of Her Motion
for Protective Order
Defendant's Reply In Support
of Defendant's Motion to
Compel Non‐Party Witness to
Produce Documents, Respond 3.14.17
to Deposition Questions, and
Response to Motion for
Protective Order
Declaration of Laura
Menninger In Support of
Defendant's Reply to Motion
to Compel Non‐Party Witness
to Produce Documents,
Respond to Deposition
Questions, and Response to
Motion for Protective Order
Exhibits J:

Redacted

Redacted

Redacted

3.14.17

Redacted

3.14.17

Sealed

3.14.17

Sealed

Exhibit K:
715‐2
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DOCKET
#

655

656

MOTION

DATE
FILED

Defendant's Motion to Compel
Non‐Party Witness to Produce
Documents, Respond to
3.2.17
Deposition Questions, and
Response to Motion for Protective
Order
Declaration of Laura
Menninger In Support of
Defendant's Motion to Compel
Non‐Party Witness to Produce
3.2.17
Documents, Respond to
Deposition Questions, and
Response to Motion for
Protective Order
Exhibit A:

656‐1

RELATED RESOLVED RESOLVED
DOCKET # DOCKET #
DATE

SEALED

656, 656‐
1, 700,
701, 707,
709,

Redacted

Hearing

3.23.17

Redacted

3.2.17

Sealed

3.2.17

Sealed

3.2.17

Sealed

3.2.17

Sealed

3.2.17

Sealed

3.2.17

Sealed

3.2.17

Sealed

3.2.17

Sealed

Exhibit B:
656‐2

Exhibit C:
656‐3

Exhibit D:
656‐4

Exhibit E:
656‐5

656‐6
656‐7

656‐8

Exhibit F:
Exhibit G:

Exhibit H:
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DOCKET
#

MOTION

DATE
FILED

RELATED RESOLVED RESOLVED
DOCKET # DOCKET #
DATE

SEALED

Exhibit I:
656‐9

700

701

701‐1

3.2.17

Sealed

Reply In
Support of Her Motion for
3.15.17
Protective Order
Declaration of Stanley
Pottinger In Support of
Reply In Support of 3.15.17
Her Motion for Protective
Order
Exhibit 1:

Stricken

Redacted

Redacted

Sealed

Exhibit 2:
701‐2

709

714

715

715‐1

Sealed

Refiled w/ Additional
Redaction
3.13.17
Reply In Support of Her Motion
for Protective Order
Defendant's Reply In Support
of Defendant's Motion to
Compel Non‐Party Witness to
Produce Documents, Respond 3.14.17
to Deposition Questions, and
Response to Motion for
Protective Order
Declaration of Laura
Menninger In Support of
Defendant's Reply to Motion
to Compel Non‐Party Witness
to Produce Documents,
Respond to Deposition
Questions, and Response to
Motion for Protective Order
Exhibits J:

Redacted

Redacted

3.14.17

Redacted

3.14.17

Sealed

3.14.17

Sealed

Exhibit K:
715‐2

84

PREVIOUSLY
UNSEALED

Case 1:15-cv-07433-LAP Document 1049 Filed 04/14/20 Page 86 of 91

LIST OF DECIDED MOTIONS

Giuffre v. Maxwell, 15‐cv‐07433
Pursuant to Order of October 28, 2019, Paragraph 1

DOCKET
#

657

MOTION

Motion to Quash

DATE
FILED

RELATED RESOLVED RESOLVED
DOCKET # DOCKET #
DATE

SEALED

3.3.17

712, 713,
713‐1, 761

Redacted

Minute
Entry

4.7.17

712

Plaintiff's Response In
Opposition to Epstein's Motion 3.14.17
to Quash Trial Subpoena

Redacted

713

Declaration of Sigrid McCawley
In Support of Plaintiff's
Response In Opposition to
3.14.17
Epstein's Motion to Quash
Trial Subpoena

Redacted

713:1
713‐2
761

659

660

Exhibit 1:

3.14.17

Sealed

Exhibit 2:

3.14.17

Sealed

Reply In Support of
Motion to Quash
Trial Subpoena

3.21.17

Plaintiff's Second Motion to
Compel

3.3.17 660, 660‐1

Declaration of Sigrid McCawley
In Support of Plaintiff's Second 3.3.17
Motion to Compel

854

4.3.17

Redacted

Redacted

Exhibit 1:
660‐1

660‐2

Exhibit 2:

3.3.17

Sealed

3.3.17

Sealed
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DOCKET
#

660‐3

660‐4

MOTION

Exhibit 3:

Exhibit 4:

711 Plaintiff's Notice of Supplemental
Stricken Authority
Defendant's Motion to Strike
752
Plaintiff's Notice of
Supplemental Authority
Declaration of Laura
Menninger In Support of
753
Defendant's Motion to Strike
Plaintiff's Notice of
Supplemental Authority
753‐1
Exhibit A
Plaintiff's Notice of Intent to
721 Request Redaction of February 16,
2017 Hearing Transcript
Exhibit 1: 2.16.17 hearing
721‐1
transcript

DATE
FILED

RELATED RESOLVED RESOLVED
DOCKET # DOCKET #
DATE

SEALED

3.3.17

Sealed

3.3.17

Sealed

3.14.17

752, 753,
753‐1

765

3.22.17

725, 763,
810

892

5.3.17

3.17.17

3.17.17

3.17.17
3.15.17
3.15.17

725

Cernovich Brief In Opposition
to Plaintiff's Notice of Intent to
3.17.17
Request Redaction of February
16, 2017 Hearing Transcript

763

Plaintiff's Motion to Strike
Cernovich Brief In Opposition
to Plaintiff's Notice of Intent to 3.21.17
Request Redaction of February
16, 2017 Hearing Transcript

Sealed

892

86

5.3.17

PREVIOUSLY
UNSEALED

Case 1:15-cv-07433-LAP Document 1049 Filed 04/14/20 Page 88 of 91

LIST OF DECIDED MOTIONS

DOCKET
#

810

793

811

829

804

841

842

842‐1
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Pursuant to Order of October 28, 2019, Paragraph 1
MOTION

DATE
FILED

RELATED RESOLVED RESOLVED
DOCKET # DOCKET #
DATE

SEALED

Cernovich Memorandum of
Law In Opposition to Plaintiff's
Motion to Strike Cernovich
Brief In Opposition to Plaintiff's 3.29.17
Notice of Intent to Request
Redaction of February 16,
2017 Hearing Transcript
Plaintiff's Letter Motion to Seal
Portions of February 16, 2017
Hearing Transcript
Cernovich Letter Response in
Opposition to Plaintiff's
Motion to Seal Portions of
February 16, 2017 Hearing
Transcript
Defendant's Letter Response
to Plaintiff's Letter Motion to
Seal Portions of February 16,
2017 Hearing Transcript
Defendant's Motion Requesting
Rulings on Her Outstanding
Motions
Defendant's Reply In Support
of Defendant's Motion
Requesting Rulings on Her
Outstanding Motions
Declaration of Laura
Menninger In Support of
Defendant's Reply In Support
of Defendant's Motion
Requesting Rulings on Her
Outstanding Motions
Exhibit A:

3.27.17

811, 829

892

5.3.17

841, 842,
842‐1,
844, 844‐1

837

4.7.17

3.29.17

4.3.17

3.28.17

4.11.17

Redacted

4.11.17

Redacted

4.11.17

Sealed

Defendant's Motion for
Reconsideration of Order
844 Regarding Defendant's Motion
4.11.17
Requesting Ruling on her
Outstanding Motions
Exhibit A: 8.30.16 Judge Sweet
844‐1
4.11.17
Opinion

853

4.12.17

Redacted

Sealed
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DOCKET
#

844‐2
845

846

846‐1

856

863

924

928

935

936

941

MOTION

Exhibit B: 8.3.16 Judge Sweet
Opinion
Defendant's Motion to Appoint
Special Master to Preside Over
Third Deposition of Defendant

DATE
FILED

RELATED RESOLVED RESOLVED
DOCKET # DOCKET #
DATE

4.11.17

Sealed

846, 846‐
4.11.17 1, 856,
863

869

4.26.17

Declaration of Laura
Menninger In Support of
Defendant's Motion to Appoint 4.11.17
Special Master to Preside Over
Third Deposition of Defendant
Exhibit A:

Miami Herald Motion to Intervene
4.9.18
and Unseal

Redacted

Redacted

4.11.17

Plaintiff's Response In
Opposition to Defendant's
Motion to Appoint Special
4.18.17
Master to Preside Over Third
Deposition of Defendant
Defendant's Reply In Support
of Defendant's Motion to
Appoint Special Master to
4.20.17
Preside Over Third Deposition
of Defendant
Epstein Motion to Intervene and
10.3.17
Modify the Protective Order
Plaintiff's Response In
Opposition to Epstein Motion
10.19.17
to Intervene and Modify the
Protective Order

SEALED

Sealed

Redacted

Redacted

928

Sealed
Opinion

11.14.17

Redacted

936, 941,
944, 945,
946, 947,
947‐1

Miami Herald Memorandum of
Law In Support of Miami
4.9.18
Herald Motion to Intervene
and Unseal
Cernovich Memorandum of
Law In Support of Miami
4.20.18
Herald Motion to Intervene
and Unseal
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944

945

946

947
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MOTION

DATE
FILED

RELATED RESOLVED RESOLVED
DOCKET # DOCKET #
DATE

Defendant's Response In
Opposition to Miami Herald
4.27.18
Motion to Intervene and
Unseal
Plaintiff's Response to Miami
Herald Motion to Intervene
4.27.18
and Unseal
Miami Herald's Reply In
Support of Miami Herald
5.4.18
Motion to Intervene and
Unseal
Dershowitz Letter Response to
Miami Herald Motion to
5.8.18
Intervene and Unseal

SEALED

Redacted

Exhibit A: 6.21.17 ltr to
Honorable Robert W. Sweet
947‐1

957

958

958‐1:4

Redacted
letter and
Exs. 1‐6
sealed

5.8.18

958, 958‐
Defendant's Motion for and Order
1, 961,
12.4.18
to Show Cause re Protective Order
962, 963,
963‐1
Declaration of Ty Gee In
Support of Defendant's Motion
12.4.18
for and Order to Show Cause
re Protective Order
Exhibits A‐D

12.4.18

961

Plaintiff's Response In
Opposition to Defendant's
12.12.18
Motion for and Order to Show
Cause re Protective Order

962

Defendant's Reply In Support
of Defendant's Motion for and
12.18.18
Order to Show Cause re
Protective Order

89

967
Sealed
Opinion

2.26.19

Redacted
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DOCKET
#

963

963‐1

Giuffre v. Maxwell, 15‐cv‐07433
Pursuant to Order of October 28, 2019, Paragraph 1
MOTION

Declaration of Ty Gee In
Support of Defendant's Reply
to Motion for and Order to
Show Cause re Protective
Order
Exhibit E

DATE
FILED

RELATED RESOLVED RESOLVED
DOCKET # DOCKET #
DATE

12.18.18

12.18.18
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
------------------------------x

3

VIRGINIA L. GIUFFRE,

1

4

Plaintiff,

5

v.

6

GHISLAINE MAXWELL, et al,

7
8

15 Civ. 7433 (LAP)
Telephone Conference
Defendants.

------------------------------x
New York, N.Y.
March 31, 2020
1:00 p.m.

9
10
Before:
11

HON. LORETTA A. PRESKA,
12
District Judge
13
APPEARANCES
14
15
16

BOIES SCHILLER & FLEXNER
Attorneys for Plaintiff Giuffre
BY: SIGRID S. McCAWLEY
ANDREW VILLACASTIN
SABINA MARIELLA

17
18

HADDON MORGAN & FOREMAN PC
Attorney for Defendant Maxwell
BY: LAURA A. MENNINGER

19
20

HOLLAND & KNIGHT LLP
Attorney for Intervenors Julie Brown and Miami Herald
BY: CHRISTINE WALZ

21
22
23

KRIEGER KIM & LEWIN
Attorney for Non-Party John Doe
BY: NICHOLAS J. LEWIN
PAUL M. KRIEGER

24
25
SOUTHERN DISTRICT REPORTERS, P.C.
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1
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2

1

(The Court and all parties appearing telephonically)

2

THE COURT:

3

MS. McCAWLEY:

4

from Boies Schiller & Flexner.

5

Andrew Villacastin and Sabina Mariella.

Who is on for the plaintiff, please?
Yes, your Honor. it's Sigrid McCawley
I have with me my colleague

6

THE COURT:

7

For Ms. Maxwell, please.

8

MS. MENNINGER:

9

Thank you.

Good morning, your Honor.

Laura

Menninger on behalf of Ms. Maxwell.

10

THE COURT:

11

Ms. Walz, for the Miami Herald, let's hear your voice,

12

Good morning.

please.

13

MS. WALZ:

Yes, your Honor.

Christine Walz from

14

Holland & Knight on behalf of Intervenors Julie Brown and Miami

15

Herald.

16

THE COURT:

17

How about Non-Party John Doe?

18

MR.

19
20
21

Thank you.

LEWIN:

Yes, your Honor.

I hope

you and everyone are doing well.
This is Nick Lewin on behalf of John Doe.

And Paul

Krieger is also on the line from Krieger Kim & Lewin.

22

THE COURT:

23

MR. KRIEGER:

24

THE COURT:

25

Good afternoon.

Yes, sir.

Good afternoon.

Good afternoon, Judge.

Is there any party or non-party who I have

missed who wishes to identify himself or herself?
SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300
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1

3

All right, friends, I will ask you, please, when you

2

speak to say your name first so that the court reporter is able

3

to do a good transcript.

4

We have looked at your various letters regarding the

5

protocol, and with respect to paragraph 2(f), the right of

6

reply, that's fine, we will adopt that.

7

With respect to paragraph 3(e), that paragraph will

8

remain in the interest of access and transparency.

The upshot

9

of that, as you all know, is that the Non-Parties will

10

initially file their objection under seal.

The Court then,

11

sometimes with information from the Original parties, will

12

prepare a redacted copy of those filings so that those can be

13

docketed.

14

With respect to filing objections by email, we're

15

going to include that to give the Non-Parties the greatest

16

opportunity of methods of filing their objections.

17

We had earlier asked the parties to agree on a list of

18

decided motions, and you will recall that we added two motions

19

that were in controversy.

20
21

Are we pretty much prepared to file that list of
decided motions, counsel?

22
23

MS. McCAWLEY:

I'm sorry, Laura, go ahead.

24
25

Your Honor, this is Sigrid McCawley.

MS. MENNINGER:
Maxwell.

This is Laura Menninger for Ms.

We are pretty close.

I have received from Ms.

SOUTHERN DISTRICT REPORTERS, P.C.
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1

McCawley the redactions that she proposes, and I think we are

2

similar, so I would expect within the next day we could agree

3

on the redacted version of that decided motions list which

4

would have the two motions that your Honor had ruled were

5

decided over our objection.

6

and have redacted ones almost ready to go.

4

We put those back into our list

7

THE COURT:

8

Working off the Non-Party's list, I have been looking

9

Wonderful.

That sounds great.

at the list that has the Doe I, Doe II identifiers down the

10

right-hand side, and our proposal is that we begin with Doe I

11

and II together because they are mentioned in the same item.

12

My proposal would be for the Original parties to confer and to

13

propose five motions or so, whatever you think is a reasonable

14

number, that pertain to Doe I and Doe II for us to begin our

15

review with.

16

Is that something that sounds reasonable to you folks?

17

MS. McCAWLEY:

18

This is Sigrid for plaintiff.

sounds reasonable to me.

19

THE COURT:

20

MS. MENNINGER:

Ms. Menninger?
Yes, this is Laura Menninger.

21

sounds reasonable to me.

22

with the Doe I and II down the side.

23
24
25

And that

THE COURT:

That

I'm not sure that I have the list

Let me just see.

Maybe I missed that.
Will you recall the date

on the letter that that came in with?
MR.

LEWIN:

Judge, I believe it was February 4.

SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300
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1
2

THE COURT:

So you will be able to find that on the

February 4 letter.

3

MS. MENNINGER:

4

THE COURT:

I will.

I think it is the same list, it only has

5

the additional column of Doe identifiers on the right-hand

6

side.

7
8

So, would you people be able to tell us by the end of
the week what motions you will want to begin with?

9
10

5

MS. MENNINGER:

This is Laura Menninger.

Yes, your

Honor.

11

MS. McCAWLEY:

12

THE COURT:

Yes, your Honor.

Good.

Our thought was also following this

13

call, we should docket the final protocol and the forms that we

14

have come up with so that it's out there for everyone to see.

15

Is there any objection to that?

16

MS. McCAWLEY:

17

MS. MENNINGER:

22

For Ms. Maxwell, no, your Honor.

Thank you.

20
21

No,

your Honor.

18
19

This is Sigrid for the plaintiff.

THE COURT:

Terrific.

What else do you people want to

discuss?
MS. MENNINGER:

Your Honor, I think there was a

23

proposal to change the -- this is Laura Menninger again, I'm

24

sorry -- to change the length of time from 14 days to 30 days

25

just in the interest of the current challenges posed by the
SOUTHERN DISTRICT REPORTERS, P.C.
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1

crisis.

2

say that was again set forth by a Non-Party participant.

3

6

I don't know if your Honor had a position, but I would

THE COURT:

Indeed, I saw that in Mr. Lewin's letter.

4

Although I certainly am ambivalent about it, I'm not sure if

5

that is going to help us a lot.

6

me some more time," fine; but to allow 30 days does seem to be

7

a bit excessive.

8

wanted to undertake it on a rolling basis so it does seem to be

9

the sooner, the better.

10
11
12
13

If somebody says to us "give

We have a lot of work to do here, and we

If someone feels strongly about it, I'm happy to hear
you.

Does anyone want to add anything?
MR.

LEWIN:

Judge, this is Nick Lewin.

With your

Honor's permission, I would like to please, Judge.

14

THE COURT:

15

MR.

Yes, sir.

LEWIN:

So, we fully understand that your Honor

16

wants to keep this going and that there's a massive task ahead,

17

but we just point out that as it stands right now, a Non-Party

18

has 14 days from service, which could mean as little as ten

19

days when they get a legal notice out of the blue.

20

given what's happening, people have a limited ability to check

21

their mail, to receive their mail and, frankly, not every

22

recipient of these notices is the kind of person that has a

23

lawyer on speed dial.

24
25

Right now,

We also think that it can be hard to -- communications
are more difficult now.

So we certainly recognize and share

SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300
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1

the desire to move through this but suggest that at least with

2

respect to the amount of time between receiving the initial

3

notice and having to put in a request for excerpts and make all

4

the decisions that go along with that, that extending that time

5

to 30 days under these circumstances really does make sense and

6

does not delay in a really substantial way this important

7

process from going forward.

8
9

So we would urge your Honor to consider the breadth of
people who will be notified and the amount of time that could

10

be really limited.

It could be nine or ten days to make that

11

request, and therefore renew the request to extend it just

12

briefly as set forth in our letter.

13

THE COURT:

14

MS. McCAWLEY:

15
16

Yes, sir.

Who else?

This is Christine Walz on behalf of the

Intervenors.
We think that the proposal would in fact actually

17

extend the process into a month-long endeavor without any

18

reasonable tie to any COVID slowdown.

19

been quite a lengthy process, and it is already going to

20

continue to be a lengthy process.

21

extension along the lines of what has been proposed.

22

THE COURT:

23

MS. McCAWLEY:

24
25

And this has already

So, we object to any

Who else, please?
Thank you.

Your Honor, this is Sigrid

McCawley on behalf of the plaintiff.
While we certainly appreciate the current environment
SOUTHERN DISTRICT REPORTERS, P.C.
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1

we are in, the protocol as you set it up will have us notifying

2

two individuals at a time, at least as of this moment.

3

think it is perfectly reasonable the amount of time you've

4

built in.

5

period of time.

6

goes forward, which would extenuate it significantly, so we

7

disagree with any extension of those time frames.

So we

And the John Does proposal was not for a limited
It was for the entire term that this process

8

THE COURT:

9

OK.

Anyone else?

I certainly appreciate what Mr. Lewin has said

10

here.

On the other hand, the decision to ask for the excerpts

11

is not a particularly complicated one in contrast, for example,

12

to the decision to file objections.

13

is asking to see materials in which he or she is mentioned.

14

this point I think 14 days is certainly adequate.

15

someone asks for an extension, I'm sure it will be granted.

16

for now I will leave it as it is.

All the Non-Party is doing
At

Again, if

17

What else, gentlemen, ladies and gentlemen?

18

MS. McCAWLEY:

So

Your Honor, this is Sigrid McCawley.

I

19

apologize if you addressed this and I missed it, but in the

20

defendant's proposal, they proposed additional language to be

21

added to the notice of Non-Parties of possible unsealing of the

22

sealed documents, so one of the attachments.

23

THE COURT:

24

MS. McCAWLEY:

25

Correct.
We object to that language.

I just

want to make sure that the Court has an opportunity to address
SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300
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1
2

that.
THE COURT:

You're right.

3

my notes.

4

available, that's right.

5

9

Forgive me.

I missed it on

It was for material relating to what's publicly

MS. McCAWLEY:

It was the statement that was going to

6

be added to the notice that says, "Once the materials are made

7

publicly available, the media entities to have sought the

8

unsealing will gain access to these materials including your

9

name and the other references to you contained in the sealed

10

materials, and they will be free thereafter to publish any such

11

information."

And that's in bold.

12

THE COURT:

13

Who wishes to be heard on that?

14

MS. MENNINGER:

15
16

Yes, ma'am.

Your Honor, Laura Menninger for

Ms. Maxwell.
My concern, as I set forth in my letter, but I wanted

17

to just expound upon it a little bit, is that in the normal

18

case the fact that a document is available on a court database

19

may not then give rise to publication.

20

some of the Non-Parties do not have residences in the U.S.

21

There are international persons who are listed as Non-Parties,

22

and I think they may not be aware of necessarily what may come

23

of the unsealing.

24

likely outcome.

25

I would point out that

I think in fact what I would predict is a

And so I felt in order for a Non-Party to fully
SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300

Case 1:15-cv-07433-LAP Document 1050 Filed 04/15/20 Page 10 of 12
K3VQgiuC

10

1

understand whether or not they want to participate, they should

2

have a little more fulsome explanation as to what this

3

unsealing process might mean, especially for those who aren't

4

necessarily familiar with our court system.

5

earlier pointed out, not all of these individuals have lawyers.

6

Certainly most of them probably do not, and I think that a

7

little wider explanation would be appropriate for them in the

8

notice.

9

THE COURT:

10

Who else?

11

MS. WALZ:

Yes, ma'am.

And as Mr. Lewin

Thank you.

Your Honor, Christine Walz on behalf of

12

Intervenors.

13

court filings and media access.

14

case is to advocate for the public right of access, which is

15

protected by the First Amendment and the common law.

16

Ms. Maxwell's supposed language mischaracterizes that role in

17

an effort to --

18
19
20

There is no difference between public access to

THE COURT:

The Intervenor's role in this

And

Ms. Walz, you need to slow down if you

want the court reporter to take this.
MS. WALZ:

I'm sorry, your Honor.

Ms. Maxwell's

21

proposed language mischaracterizes the media's role in an

22

effort to encourage objections for Non-Parties.

23

the change in the language especially at this late date.

24

THE COURT:

25

MS. McCAWLEY:

We object to

Anyone else?
Your Honor, this is Sigrid McCawley on

SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300
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2

11

behalf of the plaintiff.
We similarly object to the language as we put forth in

3

our letter to you.

First, the Court has already included in

4

that notice that bolded statement about the information

5

becoming public.

6

my view to scare a Non-Party and is unnecessary and

7

inappropriate for a filing like this.

So the added language is simply intended in

8

THE COURT:

Anyone else?

9

Thank you, counsel.

I agree that the proposed

10

additional language is not necessary, and in fact does sound

11

terribly scary.

12

publicly available and that means publicly available to anyone.

13

Accordingly, the proposed language is denied.

On the other hand, if it is available, it is

14

Anything else, counsel?

15

MR.

16

clarifying question.

LEWIN:

Judge, this is Nick Lewin.

17

THE COURT:

18

MR. OIFMENT:

Just a

Yes, sir.
One of the proposed changes by the

19

defendant here related to paragraph 2(d).

It appears to us to

20

have just been a typographical error, but the defendant

21

Ms. Maxwell requested that in the penultimate, or maybe third

22

from final sentence, that there be a small change made to make

23

clear that Original parties that would be filing an opposition

24

to a Non-Party objection to unsealing would be arguing for sort

25

of for unsealing, and we just wanted to confirm that your Honor
SOUTHERN DISTRICT REPORTERS, P.C.
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2

12

was planning to make that change suggested by 2(d).
THE COURT:

It looks appropriate to me.

3

missed it in my list.

4

MR.

5

THE COURT:

6

Anyone else?

7

All right, counsel.

LEWIN:

I'm sorry I

Thank you, Judge.
Thank you.

We will try to do a brief order

8

reflecting what we've done here today, and we will look forward

9

to your filing the agreed list of decided motions so that that

10

is on the docket sheet within the next day or two.

11

up the amended protocol and the forms so that those are

12

publicly available as well.

13

Anything else?

14

Counsel, good afternoon, and thank you.

15

(Adjourned)

16
17
18
19
20
21
22
23
24
25
SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF NEW YORK

VIRGINIA L. GIUFFRE
______________________________________
USA / Plaintiff(s)
v.

GHISLAINE MAXWELL, ET AL.,

______________________________________
Defendant(s)

)
)
)
)
)
)
)
)
)
)
)

15CV7433
Case No.: _________________________

NOTICE OF FILING OF OFFICIAL TRANSCRIPT

1/16/2020
Notice is hereby given that an official transcript of a ________________ held on __________________
has been filed by the court reporter/transcriber in the above-captioned matter.
CONFERENCE

Redaction responsibilities apply to the attorneys of record or pro se parties, even if the person requesting
the transcript is a judge or a member of the public or media.
The parties have seven (7) calendar days from the date of filing of this NOTICE to file with the court
any NOTICE OF INTENT TO REQUEST REDACTION of this transcript. A copy of said NOTICE must also
be served on the court reporter. If no such NOTICE is filed, the transcript may be made remotely electronically
available to the public without redaction after ninety (90) calendar days.
This process may only be used to redact the following personal data identifiers: Social Security
numbers; dates of birth; minors’ names; and financial account numbers. See Federal Rule of Civil Procedure
5.2, and Federal Rule of Criminal Procedure 49.1. Parties wishing to request redaction of other information
may proceed by motion.
I (we) certify that the foregoing is a correct transcript from the record of proceedings in the aboveentitled matter.

/s PAM UTTER
_________________________

_________________________

Court Reporter/Transcriber

Date
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April 30, 2020
VIA ECF
The Honorable Loretta A. Preska
District Court Judge
United States District Court
Southern District of New York
500 Pearl Street
New York, NY 10007
Re:

Giuffre v. Maxwell,
Case No. 15-cv-7433-LAP

Dear Judge Preska,
The Original Parties jointly write to seek clarification of the following parts of the Protocol
for Unsealing Decided Motions, ECF No. 1044:
at a time, thereby allowing the review to proceed on a rolling basis and in a manageable
fashion. The Court will review sealed items based on the Non-Party mentioned in the
Sealed Materials. For example, for Doe #1, the Court would review each Sealed Item that
mentions Doe #1, and would do the same for Does #2, #3, etc. This will allow the Court
more easily to manage and review any objections from NonPa
As soon as practicable after the Notification the Original Parties shall
confer and shall use their best efforts to cause each Non-Party mentioned in the Sealed
Materials to be considered to be served confidentially with the Non-Party Notice.
After objections, responses and replies have been submitted, and any
evidentiary hearing held, the Court will . . . will determine whether each Sealed Item shall
be (1) unsealed in its entirety, (2) unsealed in redacted form, or (3) kept under seal.
The Original Parties disagree as to whether they should notify all Non-Parties mentioned in the
first five motions that the Court has selected for review (Docket Entries 143, 164, 172, 199, and
230
, see ECF No. 1047), or only J. Doe 1 and J. Doe 2. The Original
Parties also disagree as to whether, when the Court makes a ruling pursuant to Paragraph 2(j), it
will be ruling on whether an entire document should be unsealed, or ruling on whether certain
portions of a document should be unsealed.
1.
Original Parties must notify J. Doe 1 and J. Doe 2 along with any other Non-Party mentioned in
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the First Five Motions (and their accompanying papers) that those documents may be unsealed,
and that once all Non-Parties whose name appears in the First Five Motions are notified and have
had an opportunity to object, the Original Parties will have the opportunity to respond to any NonParty objection to the unsealing of an entire document. Then, the Court will rule on whether the
document should be (1) unsealed in its entirety, (2) unsealed in redacted form, or (3) kept under
seal. See Paragraph 2(j). U
the Court would be unable to rule on
the unsealing of any of the First Five Motions until each Non-Party is separately noticed in the
order that their name appears on the Non-Party list. And each time the Court makes a ruling, it
would be ruling only on whether the names of two Does should be unsealed or unredacted in a
particular set of documents. That is inconsistent with Paragraph 2(j). And it could take years
before the Court could unseal even the First Five Motions.
Docket Entry 143 and its accompanying briefing, for example, contains approximately 15
Non-Party names. The Original Parties and the Court would therefore need to repeat this process
15 times, even if no Nonand despite the fact that
some of the Non-Parties mentioned in Docket Entry 143 might be at the very bottom of the NonParty list. The Court would need to make 15 separate rulings before Docket Entry 143 is unsealed.
s approach, all Non-Parties mentioned in the First Five
Motions would be notified at once, and the Original Parties and the Court could consider all
objections to unsealing a particular document together. While that may mean more work up front,
it would ultimately make the process move more smoothly because, as the Court moves on to the
next set of motions, many Non-Parties mentioned in those motions would have already received
the Non-Party Notice. Further, the fact that the Original Parties must notify many Non-Parties at
once does not necessarily mean that the Original Parties will need to provide all of those notified
Non-Parties with Excerpts the Original Parties only need to do so for the Non-Parties that
actually request the Excerpts.
In any event, if notifying all of the Non-Parties in the First Five Motions at once is too
burdensome, Plaintiff is amenable to any proposal that would ease that burden. For example, the
Original Parties and the Court could consider fewer than five motions at a time. Or the Original
parties could notify the Non-Parties mentioned in the First Five Motions in rounds, notifying only
30 Non-Parties at a time, and then notifying the next 30 Non-Parties two weeks after submitting
affidavits of service.
But Plaintiff does not believe that the Court intended the piecemeal approach that
Defendant suggests, and instead intended to rule on whether the First Five Motions should be
unsealed before moving onto the next five. The public has a presumptive right to access these
documents. The Second Circuit remanded this matter nearly 10 months ago. Plaintiff therefore
contends that, despite the burdens of this process, the Original Parties should make every effort to
ensure that this process proceeds quickly and efficiently. A piecemeal approach would not meet
those goals.
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2.
Defendant, on the other hand,
documents by Non-

ECF No.

Protocol initially to only J. Does 1 & 2, provide them upon request with all excerpts of Sealed
Items mentioning their names, and then consider their objections if any
reflects a review by Non-Party rather than by Motion and comports with the paragraph 2 of the
Protocol to
Defendant thus provided the Court (under seal) charts reflecting the pinpoint references to Does 1
& 2 in the First Five Motions. See ECF No. 1045 & Sealed Attachments. Counsel for Ms. Maxwell
also suggested sending to Does 1 & 2 each of the other Sealed Items that mention them, so that
they could review and object one time, rather than several times, a suggestion this Court adopted.
(ECF No. 1047 at 2)
Plaintiff

-Parties mentioned in each of the First Five Motions
-Party and would not promote
managed review. Notification of not only Does 1 & 2 but each and every other Non-Party
mentioned in the First Five Motions and their related pleadings will be staggeringly complex and
unmanageable. Docket Numbers 143, 164, 172, 199 and 230, in addition to mentioning Does 1 &
2, also mention 961 other Non-Parties. Apart from sending out 98 notices at once, each Non-Party
would be entitled to receive a redacted excerpt from each of the other pleadings that mention their
name. In the case of the 98 Non-Parties Plaintiff proposes notifying now, the collective number
of pleadings which would need to be individually redacted as to each one of the 98 Non-Parties
totals 987 pleadings. Each of those pleadings would have to be un-redacted to reveal that Nonleaving all other redactions for each other Non-Party mentioned in that
pleading intact. By way of example, in order to accurately redact the List of Undecided Motions
took the Original Parties approximately two weeks, about 20 hours of paralegal time, and two
conferral calls.
Multiplying the length of that process by 987 pleadings shows that it would
be utterly impossible to accomplish even 50 pleadings in a 14-day turnaround period, much less
987.
s Protocol was intended to
do as it plainly states, consider Doe #1 and #2 before moving on to Doe #3, etc. This burdens the
Parties with giving notice to Doe #1 and 2 of all pleadings (50 or so) that mentions them, which is

1

Plaintiff calculated that the list includes 96 other Non-Parties, approximately 60 of whom are
persons only mentioned in Rule 26 Disclosures attached to one or more motions and who otherwise
are not mentioned in any other of the First Five Motions or their Related Pleadings. See Doc. 23513, 249-13. Apart from the Initial Disclosures, Defendant calculates 35 unique Non-Parties in the
First Five Motions, of whom 18 are unique Non-Parties mentioned in Doc. 143, the first of the
Five Motions.
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be given to #3, etc. If the first round of review proceeds quickly and smoothly, the Court could
add more than two Does to the next round. Starting with 98 Does and 987 pleadings is simply too
much for the Parties to handle at one time.
If the Court is inclined to also notify all other Non-Parties mentioned in each pleading as
Plaintiff proposes, then respectfully the Court should reduce the number of motions to be
considered at one time. Doc. 143 mentions about 18 other Non-Parties2; notice to those other NonParties could occur as to Doc. 143, but not to the other pleadings that mention those other 18 NonParties because those pleadings total in the hundreds. The Court could then rule on Doc. 143 and
proceed to Doc. 164. Apart from the fact that this is proceeding on a motion-by-motion rather than
a Doe-by-Doe basis, this process would require that the Non-Parties be notified, receive excerpts
and object potentially dozens of times each. While potentially manageable for the Court and
Parties, it would seem to be a large inconvenience and confusing to the Non-Parties.

Sincerely,
/s/ Sigrid S. McCawley
Sigrid S. McCawley, Esq.
/s/
Laura Menninger, Esq.
cc: Counsel of Record (via ECF)

2

part from the Rule 26 Disclosures, the unique number of
Non-Parties mentioned in each of the First Five Motions and related pleadings are as follows: 18
(Doc. 143), 28 (Doc. 164); 32 (Doc. 172); 29 (Doc. 199); 27 (Doc. 230).
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
VIRGINIA L. GIUFFRE
Plaintiff,

15 Civ. 7433 (LAP)

-against-

ORDER

GHISLAINE MAXWELL,
Defendant.

LORETTA A. PRESKA, Senior United States District Judge:
The

Court

has

reviewed

the

parties’

clarification of the review protocol.

joint

letter

seeking

(See dkt. no. 1052.)

Defendant’s position accurately interprets the protocol, i.e., the
Court will only review Docket Entries 143, 164, 172, 199, and 230
with respect to Does 1 and 2, meaning only Does 1 and 2 will be
notified in the first instance.

However, the Court acknowledges

the practical difficulties with this process as explained by
Plaintiff in her submission, (dkt. no. 1052 at 2), and is thus
amenable to unsealing portions of documents mentioning non-parties
rather than waiting to unseal the entirety of a given document
until all non-parties have provided input.

This will hopefully

allow the materials to be unsealed on a rolling basis and at a
rate somewhat coextensive with that of the review process.
Moreover, as the Court noted in a previous order, this process
is a “cooperative effort between the Court and the parties.”
dkt.

no.

1047

at

1

n.1.)

Should
1

the

current

process

(See
prove
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unworkable or inefficient, the Court is happy to revisit the review
protocol with the parties’ input.
SO ORDERED.
Dated:

New York, New York
May 1, 2020

__________________________________
LORETTA A. PRESKA
Senior United States District Judge

2
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

VIRGINIA GIUFFRE,
Case No. 15-cv-7433 (LAP)
Plaintiff,
vs.
GHISLAINE MAXWELL,
Defendant.

CERTIFICATE OF SERVICE
I, Sigrid S. McCawley, do hereby certify that on May 11, 2020, pursuant to the Court’s
Protocol for Unsealing Decided Motions, ECF No. 1044, I served J. Doe 1 with the following
documents by first class certified mail with a return receipt requested:
(1) Notice to Non-Parties of Possible Unsealing of Sealed Documents;
(2) Non-Party’s Request for Excerpts of Sealed Documents and Acknowledgment of Court
Order and Protocol Governing the Excerpts;
(3) Non-Party’s Objection to Unsealing; and
(4) Order and Protocol for Unsealing Decided Motions.
Dated: May 15, 2020

/s/ Sigrid S. McCawley
Sigrid S. McCawley
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

VIRGINIA GIUFFRE,
Case No. 15-cv-7433 (LAP)
Plaintiff,
vs.
GHISLAINE MAXWELL,
Defendant.

CERTIFICATE OF SERVICE
I, Sigrid S. McCawley, do hereby certify that on May 11, 2020, pursuant to the Court’s
Protocol for Unsealing Decided Motions, ECF No. 1044, I served J. Doe 2 with the following
documents by first class certified mail with a return receipt requested:
(1) Notice to Non-Parties of Possible Unsealing of Sealed Documents;
(2) Non-Party’s Request for Excerpts of Sealed Documents and Acknowledgment of Court
Order and Protocol Governing the Excerpts;
(3) Non-Party’s Objection to Unsealing; and
(4) Order and Protocol for Unsealing Decided Motions.
Dated: May 15, 2020

/s/ Sigrid S. McCawley
Sigrid S. McCawley
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
--------------------------------------------------X

Plaintiff,
v.

GHISLAINE MAXWELL,
Defendant.

-------------------------------------------

VIRGINIA L. GIUFFRE,

15-cv-07433-LAP

--------------------------------------------------X

Ms. Maxwell’s Objections to Unsealing Docket Entries 143, 173, and 199 and to
Unsealing Docket Entries 164 and 230 at This Time.

Laura A. Menninger
Jeffrey S. Pagliuca
Ty Gee
HADDON, MORGAN AND FOREMAN, P.C.
150 East 10th Avenue
Denver, CO 80203
303.831.7364
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Defendant Ghislaine Maxwell, through her counsel and pursuant to this Court’s Order
and Protocol for Unsealing Decided Motions, DE 1044, as clarified by DE 1053, objects to the
unsealing of the Sealed Items contained in:
•

DE 143 (and related DEs 142, 144, 144-1, 149, 150, 150-1, 151, 152, 153, and 1531);

•

DE 172 (and related DEs 171, 173, 173-1, 189, 190, 190-1, 202, 203, 204-1, 211,
212, 212-1, and 224) and;

•

DE 199 (and related DEs 200, 200-1, 228,2 29, 229-1, 284, 249, and 249-1).

The reasons for her objections are stated in her accompanying memorandum of law.
Ms. Maxwell, does not object to the potential unsealing of the Sealed Items contained in
DEs 164 and related DEs 165, 165-8, 185-3, 185-11, 185-14, 185-15 or DE 230 and related DEs
235, 235-5, 235-7, 235-11, 235-13 at a future date. However, unsealing of these Sealed Items
would be premature at this time because multiple Non-Party Does are referenced in these items,
as described in the accompanying memorandum of law, and should be provided Notice and an
opportunity to object pursuant to the Protocol.
Dated: June 10, 2020.

Respectfully submitted,
/s/Jeffrey S. Pagliuca
Laura A. Menninger (LM-1374)
Jeffrey S. Pagliuca (pro hac vice)
Ty Gee (pro hac vice)
Haddon, Morgan and Foreman, P.C.
150 East 10th Avenue
Denver, CO 80203
Phone: 303.831.7364
Fax: 303.832.2628
lmenninger@hmflaw.com
Attorneys for Ghislaine Maxwell
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Pursuant to this Court’s Order and protocol for Unsealing Decided Motions, Defendant
Ghislaine Maxwell, through her counsel objects to the unsealing of documents for the reasons
stated.
I. Overview
Docket Entries (“DE[s]”) 143, 164, 172, 199, and 230 (“Sealed Material[s]” or “Sealed
Item[s]”) have been selected by the Court, with respect to Does 1 and 2, to begin the process of
individualized review of these selected Sealed Materials to determine (a) the weight of
presumption of public access that should be afforded to an item, (b) the identification and weight
of any countervailing interests supporting continued sealing/redaction of the item, and (c) whether
the countervailing interests rebut the presumption of public access to the item. Giuffre v. Maxwell,
No. 15-CV-07433-LAP, 2020 WL 1547377, at *1 (S.D.N.Y. Mar. 31, 2020); DE 1044.1 Based on
the Court’s clarification of its March 31, 2020 Order, DE 1053, (“the Protocol”), Non-Parties
Does 1 and 2 have been served with the approved Notice and, pursuant to the Protocol, additional
Non-Parties will be notified prior to any unsealing of the selected Sealed Materials.
Does 1 and 2 did not respond to the Notice. The absence of a response, however, does not
end the analysis. Although the Court’s Protocol requires consideration of objections from the
other Non-Parties yet to be noticed, the Court could (and should) determine, based on the
circumstances of the Sealed Materials selected here, that the items are appropriately sealed
without the need for additional Non-Party objections.

Pursuant to paragraph 2.g of the Order “any memorandum in support of a … Party
Objection to unsealing a particular Sealed Item shall be no longer than 6 double-spaced pages in
12 point, Times New Roman Font. Ms. Maxwell has lodged objections to the identified
documents in 14 pages in compliance with the Order, i.e., this pledge is one-half of the authorized
length.
1

1
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Applying the three-part analysis set forth by the Court in its March 31, 2020 Order to the
selected Sealed Materials in Des 143, 172, and 1992 results in a determination that: (a) the
selected Sealed Materials relate solely to five-year-old discovery disputes and therefore, at most,
begin with a presumption of public access “somewhat lower than the presumption applied to
material introduced at trial, or in connection with dispositive motions such as motions for
dismissal or summary judgment.” Brown v. Maxwell, 929 F.3d 41, 50 (2d Cir. 2019) (citing
United States v. Amodeo, 71 F.3d 1044, 1049-50 (2d Cir. 1995) (“Amodeo II”)); (b) any minimum
presumption of public access is subject to many countervailing interests supporting continued
sealing; and (c) the countervailing interests rebut any minimal presumption of public access.
II. DE 143 and Related DEs 142, 144, 144-1-7, 149, 150, 150-1, 151, 152, 153, and 153-1
are afforded the lowest presumption of public access and these Sealed Materials
should remain sealed.
This series of pleadings concerns Plaintiff’s attempt to compel Ms. Maxwell to answer
intrusive questions about her sex life.3 4 DE 143 quotes extensively, selectively, and misleadingly
from Ms. Maxwell’s first seven-hour deposition. DE 144-1-7 contains 7 exhibits: 1, 2, and 4-7 are

As discussed in Sections VII at VIII, infra, consideration of DEs 164 and 230 is
premature at this time.
2

DE 142 is a letter notice; DE 143 is the initial motion; DE 144 is a lawyer
declaration referencing the exhibits in DE 144-1-7. The declarations accompanying the
various Sealed Materials often identify a Non-Party. The Court may wish to simply redact
all of the Non-Party names from the declarations as a means of streamlining review and
Notice problems. DE 149 is Defendant’s Response, 150 is a lawyer declaration
referencing the exhibit in DE 150-1. DE 151 is another letter notice. DE 152 is Plaintiff’s
Reply. DE 153 is another lawyer declaration referencing the exhibits in DE 153-1-7. The
name of Doe 1 appears in DEs 152, p. 6 and 153 p. 2 ¶¶ 7 and 8. Doe 2 does not appear in
any DE 143 related pleading.
3

The following DEs contain references to Non-Parties: DE 143 references 2 non-parties;
DE 144-1-7 references 7 non-parties; DE 150-1 references 9 non-parties.
4

2
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excerpts from Ms. Maxwell’s deposition. Exhibit 3 contains pages from the Palm Beach Police
Report. DE 149 is Ms. Maxwell’s response to DE 143.
Page 2 of DE 149 contains a summary of Ms. Maxwell’s deposition testimony. DE 150-1
contains pages of Ms. Maxwell’s deposition necessary to place Plaintiff’s submission into
context. DE 153 is Plaintiff’s reply which, again quotes from Ms. Maxwell’s deposition and
references numerous Non-Parties. DE 153-1 contains 7 exhibits. Exhibit 1 is a portion of Ms.
Maxwell’s deposition. Exhibit 2 contains a “Flight Log Summary Chart” prepared by Plaintiff’s
counsel and flight logs that contain the names of numerous Non-Party Does. Exhibit 3 purports to
be 88 pages of Palm Beach Police Reports, some redacted, some unredacted, with multiple
references to Non-Party Does. Exhibit 4 and 7 are inadmissible hearsay transcripts from an
unreliable deceased individual never deposed by Ms. Maxwell. Exhibits 5 and 6 concern J. Doe 1.
III. DE 143, DE 144-1, exhibits 1, 2, and 4-7; DE 149, page 2, summary of Ms. Maxwell’s
deposition testimony; DE 150-1; DE 153; and DE 153-1: Identification of
Countervailing Interests.
A. Countervailing Interests.
All of the above DEs are either quotes from, summaries of, or portions of transcripts from
Ms. Maxwell’s deposition in this case. The subject matter of these DEs is extremely personal,
confidential, and subject to considerable abuse by the media. Countervailing interests include:
1.

Reasonable reliance on a protective order by a party or non-party (“CI-1”).

If a party or nonparty provides information in connection with a lawsuit in reasonable reliance
upon a Federal Rule of Civil Procedure 26(c) protective order, the information must remain
sealed. See Martindell v. Int'l Tel. & Tel. Corp., 594 F.2d 291, 296 (2d Cir. 1979); see id. at 29798 (Medina, J., concurring) (noting "overriding policy in favor of enforcing the civil protective
order against federal prosecutor's request for deposition transcripts”, and holding "[A] plaintiff in
a civil litigation is bound by the terms of an agreement he has made to restrict the access of non-

3
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parties, including the Government, to the products of discovery. This was the essence of Judge
Frankel's decision in GAF Corp. v. Eastman Kodak Co., 415 F.Supp. 129 (S.D.N.Y.1976), with
which I fully concur.") (footnote omitted). Martindell was cited with approval in SEC v.
TheStreet.com, 273 F.3d 222, 232 (2d Cir. 2001), which was cited with approval in Brown, 929
F.3d at 51 n.40. Notably the Second Circuit in Brown held that redactions of sensitive, private
information disclosed by witnesses in depositions because of "a strong expectation of continued
confidentiality, " Brown, 929 F.3d at 48 n.22, and the Second Circuit itself redacted sensitive
personal references in Ms. Maxwell’s deposition testimony excerpts.
Ms. Maxwell was the Defendant in this defamation action. She did not inject her personal
life into this case and was deposed under a court-ordered guarantee that her testimony would
remain confidential. She relied on that order and has a strong expectation of continued
confidentiality.
2.

Prevention of the abuse of court records and files (“CI-2”).

Courts must exercise their supervisory power over their own records and files to ensure
they “are not used to gratify private spite or promote public scandal” or “serve as reservoirs of
libelous statements for press consumption.” Brown, 929 F.3d at 51 (quoting Nixon v. Warner
Commc'ns, Inc., 435 U.S. 589, 598 (1978)). The Brown court held: "District courts should
exercise the full range of their substantial powers to ensure their files do not become vehicles for
defamation. Id. at 53. The above DE’s are textbook examples of materials that should not be
submitted to courts because of their potential for abuse.
3.

Annoyance, embarrassment, oppression, undue burden (“CI-3”).

Materials that cause annoyance, embarrassment, oppression or undue burden to an
individual should be sealed or redacted. See Brown, 929 F.3d at 51. The questions were intrusive
and embarrassing.
4
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4.

Preserving the fundamental rights of suspects or others under criminal
investigation (“CI-4”).

The preservation of the fundamental rights of suspects and others under criminal
investigation is a powerful countervailing interest weighing against the presumption of access.
See Nixon, 435 U.S. at 595, 602; Brown, 929 F.3d at 47 n.13; Martindell, 594 F.2d at 295-97. The
courts have an obligation to safeguard the integrity of criminal investigations and the privacy and
safety of witnesses and suspects that are part of those investigations. United States v. Longueuil,
567 F. App'x 13, 16 (2d Cir. 2014) (holding that district court properly sealed contested
documents "as they reflected sensitive information about cooperating witnesses, “and concluding
that sealing was justified in part "to safeguard the privacy of individuals involved in an
investigation”; “[t]he district court was in the best position to weigh these factors”) (internal
quotations and citation omitted); Hardy, 697 Fed. App'x at 725 (2d Cir. 2017) (noting that courts
have found that the following can defeat presumption of access: protection of ongoing
investigations, safety of witnesses, national security, and trade secrets).
Ms. Maxwell is aware, based on publicly reported statements by Plaintiff, Plaintiff’s
counsel, the United States Attorney for the Southern District of New York, and the Attorney
General for the U.S. Virgin Islands, that investigations surrounding the alleged conduct of Mr.
Epstein survive his death. It is unclear who are witnesses or targets of any investigation. These
ongoing investigations are a powerful countervailing interest here. The sealed testimony or
summaries may inappropriately influence potential witnesses or alleged victims.
IV. DE 144-1- Exhibit 3 (police reports); DE 153; DE 153- Exhibit 2 “Flight Log
Summary Chart” prepared by Plaintiff’s counsel and flight logs; Exhibit 3 (88 pages
of police reports): Identification of Countervailing Interests.
Numerous yet to be notified Non-Party Does are mentioned in these documents and it is
premature for the Court to make any decision to unseal these documents prior to Notice.

5
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However, these materials are subject to the following countervailing interests regardless of
additional Non-Party objections:
A. Countervailing Interests
1.

Prevention of the abuse of court records and files (CI-2).

Brown, 929 F.3d at 51and 53, see section III.A.2, supra.
2.

Improper submission of documents (“CI-5”).

Documents that a party has submitted for a non-merits purpose, e.g., the confidentiality,
discoverability or admissibility of information, should remain sealed or redacted if there is any
interest in sealing or redaction. See TheSreet.Com, 273 F.3d at 233. The references to the various
attached exhibits were gratuitous and served no legitimate purpose related to the discovery
dispute. During the course of this litigation Plaintiff offered, on more than one occasion, various
iterations and compilations of the Palm Beach Police Reports in which no one identified Ms.
Maxwell as a suspect, a perpetrator, or participant. The attachment of alleged summaries of flight
logs, alleged flight logs, and police reports was simply a mechanism to attempt to bias the Court
and any potential future reader of the material. These issues were briefed in various undecided
motions in limine.
3.

Untrustworthy, unreliable, and incorrect information (“CI-6”).

Courts should continue the sealing or redaction of information that is or may be
untrustworthy, hearsay or incorrect or that simply is misinformation. United States v. Amodeo, 71
F.3d 1044, 1052 (2d Cir. 1995) (“Amedeo II”) ("The nature of some parts of the Report militate
against unsealing, however. Portions of the Report are hearsay, and may contain misinformation.
There is a strong possibility that the report will contain material which is untrustworthy or simply
incorrect.") (internal quotations, brackets, citation and ellipsis omitted). Exhibits 4 and 7 are
inadmissible hearsay transcripts from an unreliable deceased individual never deposed by Ms.

6
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Maxwell. The exhibits could not be considered evidence and should not have been submitted to
the Court. The declarant suffered multiple felony convictions and had been involved in attempting
to obtain money from one of Plaintiff’s lawyers in exchange for alleged evidence. These issues
were briefed in various undecided motions in limine.
V. DE 153-1 exhibits 4 and 7 and DE 153-1, exhibits 5 and 6: Identification of
Countervailing Interests
A. Countervailing Interests
1.

Untrustworthy, unreliable, and incorrect information (CI-6).

Exhibits 5 and 6 concern J. Doe 1. Both exhibits are hearsay statements made by J. Doe 1
in proceedings that did not involve Ms. Maxwell. J. Doe 1 was not examined by Ms. Maxwell’s
counsel in that proceeding making the statements unreliable and inadmissible.
VI. DE 172 (and related DEs 171, 173, 173-1, 189, 190, 190-1, 202, 203, 204-1, 211, 212,
212-1, and 224) are afforded the lowest presumption of public access and this Sealed
Material should remain sealed.
These pleadings concern what should have been a straightforward request by Plaintiff to
exceed the presumptive 10 deposition limit set by the Court.5 It was not. Instead of simply asking
to exceed the presumptive limit, Plaintiff felt the urge to pack the record with deposition
testimony subject to the Protective Order and references to multiple Non-Party Does including
deposition testimony from Non-Party Does.6

5

DE 171 is a letter notice; DE 172 is the initial motion; DE 173 is a lawyer declaration
referencing the exhibits in DE 173-1. DE 189 is Defendant’s Response, 190 is a lawyer
declaration referencing the exhibit in DE 190-1. DE 202 is another letter notice. DE 203 is
Plaintiff’s Reply. DE 204 is another lawyer declaration referencing the exhibits in DE 204-1.
DEs 211, 212, 212, 212-1 and 224 are amended/corrected versions of DEs 202, 203, and 204-1.
The name of Doe 1 appears in DEs 172, pp. i, 2, 6, 11, and 12; 173 p. 2 ¶¶ 5 and 10; 173-6 pp. 71,
73, and 218; 189 p. 6; 203, pp. 2, and 5-6, 204, p. 1 ¶ 5 ; 204-3, all; 211, see 203; 212, see 204;
212-3, see 204-1:3; 224, see 203. Doe 2 appears in DEs 172, pp. i, 2, and 12; and 189 p.5.
The following DEs contain references to Non-Parties: DE 172 references 14 non-parties;
DE 173-1 references 47 non-parties; DE 189 references 8 non-parties; DE 203 references 12 non6

7
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Given the repeated references to Non-Parties it is premature for the Court to make any
decision to unseal these documents prior to Notice. However, Countervailing interests exist that
warrant a decision to seal many of the Selected Materials regardless of any additional Non-Party
objections.
A. Identification of Countervailing Interests
1.

Reasonable reliance on a protective order by a party or non-party (CI-1).
Prevention of the abuse of court records and files (CI-2). Annoyance,
embarrassment, oppression, undue burden (CI-3). Preserving the
fundamental rights of suspects or others under criminal investigation (CI-4).

DE 172 contains multiple references to Ms. Maxwell’s deposition testimony and the
deposition testimony of one other Non-Party taken pursuant to the Protective Order. See pp. 2, 4-8
as to Ms. Maxwell and pp. 3, 4, 9, and 11 as to an additional Non-Party Doe. Reasonable reliance
on a protective order by a party or non-party, Prevention of the abuse of court records and files,
Annoyance, embarrassment, oppression, undue burden, Preserving the fundamental rights of
suspects or others under criminal investigation, all identified in section III.A.1-4 apply to these
pages of DE 172.
2.

Non-Judicial Documents (“CI-7”).

In defining “judicial records and documents,” the Second Circuit “ha[s] emphasized that
‘the mere filing of a paper or document with the court is insufficient to render that paper a judicial
document subject to the right of public access.’” Brown v. Maxwell, 929 F.3d 41, 49 (2d Cir.
2019) (emphasis supplied; footnote omitted; quoting United States v. Amodeo, 44 F.3d 141, 145
(2d Cir. 1995) (“Amodeo I”)). Amodeo I, the inception of the Second Circuit’s principle that a file
stamp is not a judicial-document talisman, is instructive. There an appointed Court Officer tasked

parties; DE 204-1 references 4 non-parties; DE 211 references 12 non-parties; DE 202 references
2 non-parties; DE 202-1 references 2 non-parties; DE 224 references 8 non-parties.

8
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with an investigation for the District Court for the Southern District of New York prepared and
filed with the court a sealed report of her investigation. Newsday moved to unseal the report.
After the court released an edited and redacted copy of the report, Newsday appealed. See 44 F.3d
at 142-43.
If its mere filing transformed the report into a judicial document, Amodeo I would have
been categorical and succinct. It was neither. The decision turned on the Second Circuit’s lengthy
discussion of the First and Third Circuits’ divergent approaches to the question, when is a mere
document transformed into a judicial one? The Third Circuit’s focus was “‘on the technical
question of whether a document is physically on file with the court.’” Amodeo I, 44 F.3d at 145
(quoting Pansy v. Borough of Stroudsburg, 23 F.3d 772, 782 (3d Cir. 1994)). In that circuit if a
document is filed with a court, it is a judicial document; otherwise it is not. See id. (citing Pansy,
23 F.3d at 782). The Amodeo I court cited two other Third Circuit cases confirming that circuit’s
litmus-test approach to identifying judicial documents: Bank of America National Trust and
Savings Association v. Hotel Rittenhouse Association, 800 F.2d 339, 344-45 (3d Cir. 1986)
(“Once a settlement is filed in the district court, it becomes a judicial record, and subject to the
access accorded such records.”); Leucadia, Inc. v. Applied Extrusion Technologies, Inc., 998 F.2d
157, 161-62 (3d Cir. 1993) (listing cases in which “other courts have also recognized the principle
that the filing of a document gives rise to a presumptive right of public access”). Amodeo I, 44
F.3d at 145.
The First Circuit “has taken a somewhat different approach,” id. In that circuit “documents
must have a role in the adjudication process in order to be accessible and . . . documents that have
no such role, such as those used in discovery, cannot be reached.” Id. (citing Anderson v.
Cryovac, Inc., 805 F.2d 1, 13 (1st Cir. 1986)). Amodeo I found instructive F.T.C. v. Standard

9
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Financial Management Corp., 830 F.2d 404 (1st Cir. 1987). In F.T.C. a district court relied upon
financial records referenced in a proposed consent decree in deciding whether to approve the
decree. The First Circuit held the financial records were judicial documents because they were
submitted to the court as part of the decree-approval process, they were “‘relevant and material”
to the process, and the district court “relied upon the documents in assessing the reasonableness of
the order, i.e., in determining the litigants’ substantive rights, and in performing its adjudicatory
function.’” Id. (quoting F.T.C., 830 F.2d at 410).
The Second Circuit adopted the First Circuit’s approach:
We think that the mere filing of a paper or document with the court is insufficient
to render that paper a judicial document subject to the right of public access. We
think that the item filed must be relevant to the performance of the judicial
function and useful in the judicial process in order for it to be designated a judicial
document.
Id. Brown was building on Amodeo I’s holding when it said, “As our precedent makes clear, a
court “‘perform[s] the judicial function’ . . . when it rules on motions currently before it.” Brown,
929 F.3d at 49 (emphasis supplied; footnote omitted; quoting Amodeo I, 44 F.3d at 145). And it
was building on Amodeo I when it said, “A document is thus ‘relevant to the performance of the
judicial function’ if it would reasonably have the tendency to influence a district court’s ruling on
a motion . . . .” Id. (emphasis supplied; footnote omitted; quoting Amodeo I, 44 F.3d at 145). Both
Brown accretions to the Amodeo I principle are themselves dependent upon the principle. If a
motion is not “currently before” the district court, then a fortiori the court is not “perform[ing] the
judicial function.” And if a motion is not currently before the court, then a fortiori it cannot
“reasonably have [a] tendency to influence” the court.
Brown’s holding was hardly a surprise. It followed S.E.C. v. TheStreet.Com, 273 F.3d 222,
233 (2d Cir. 2001). There the Second Circuit held that documents that “did not ‘directly affect an

10
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adjudication’ nor . . . significantly ‘determine litigants’ substantive rights’” were not judicial
documents. (Brackets omitted; quoting United States v. Amodeo, 71 F.3d 1044, 1049 (2d Cir.
1995) (“Amodeo II”).)
DE 173, a declaration, references additional Non-Parties, generally those identified in
lawyer emails. The Court may wish to defer consideration of this DE. Redaction of the names
would eliminate any issue related to this document. DE 173-1 exhibits 1-4 identify additional
Non-Parties. Generally, these exhibits are a composite of various back and forth emails between
counsel which are hearsay, non-judicial, documents and which contain the identity of Non-Party
Does. This exhibit should not be considered a judicial document. The arguments of counsel in
self-serving emails are generally not reliable evidence upon which any judicial decision rests or
should rest.
3.

Reasonable reliance on a protective order by a party or non-party (CI-1).
Prevention of the abuse of court records and files (CI-2). Annoyance,
embarrassment, oppression, undue burden (CI-3). Preserving the
fundamental rights of suspects or others under criminal investigation (CI-4).
Untrustworthy, unreliable, and incorrect information (CI-6).

DE 172-1, exhibit 5, is an entire, 160-page, Non-Party deposition taken under the
guarantee of the Protective Order entered in this case and should be sealed by application of the
countervailing interests identified in [] above. Similarly DE 172-1, exhibit 6 is the entire, 418page, deposition of Ms. Maxwell taken under the guarantee of the Protective Order and should
remain sealed based on the countervailing interests identified above.
DE 172-1, exhibit 7, is yet another copy of the same 88 pages of police reports attached to
many other pleadings in this case. This exhibit should remain sealed for the reasons discussed in
section VI.A.2 and 3, supra.
DE 172-1, exhibit 8, is an identical copy of J. Doe 1’s hearsay statement attached to DE
153-1 and should be sealed for the same reasons discussed in section V.A.1.
11
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4.

Non-Judicial Documents (CI-7)

DE 172-1, exhibit 9, is additional counsel generated, self-serving correspondence that is
not a judicial document as discussed in section VI.A.2 above.
5.

Reasonable reliance on a protective order by a party or non-party (CI-1).
Prevention of the abuse of court records and files (CI-2). Annoyance,
embarrassment, oppression, undue burden (CI-3). Preserving the
fundamental rights of suspects or others under criminal investigation (CI-4).

DE 189 is Defendant’s response to the motion. Page 5 of the response contains a
paragraph quoting the deposition testimony of a Non-Party taken pursuant to the Protective Order
which should remain sealed because of countervailing factors CI-1 through CI-4. The remaining
portions of that document can be unsealed, subject to any additional Non-Party objections.
DE 190 and 190-1 relate to deposition testimony by Plaintiff. Ms. Maxwell has no
objection to unsealing these documents, subject to any Non-Party objections.
6.

Reasonable reliance on a protective order by a party or non-party (CI-1).
Prevention of the abuse of court records and files (CI-2). Annoyance,
embarrassment, oppression, undue burden (CI-3). Preserving the
fundamental rights of suspects or others under criminal investigation (CI-4).

DE 203, Plaintiff’s reply, contains numerous quotes from the protected deposition
testimony taken from Non-Party Does and should remain sealed based on countervailing interests
discussed above.
7.

Reasonable reliance on a protective order by a party or non-party (CI-1).
Prevention of the abuse of court records and files (CI-2). Annoyance,
embarrassment, oppression, undue burden (CI-3). Preserving the
fundamental rights of suspects or others under criminal investigation (CI-4).

DE 204 and 204-1 relate to the deposition testimony of three Non-Party Does including J.
Doe 1. All of the references to the Non-Parties and the testimony should remain sealed based on
the countervailing interests discussed above. Exhibit 1 to DE 204 is the testimony of a J. Doe, yet
to receive Notice, taken subject to the Protective Order which was relied on by the J. Doe. Exhibit

12
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2 to DE 204-1 is a “rough” transcript of a yet to be notice J. Doe also taken pursuant to the
Protective Order. Exhibit 3 to DE 204-1 is deposition testimony taken of J. Doe 1 pursuant to the
Protective Order. Although J. Doe 1 has not responded to the notice, J. Doe 1 made it clear in this
deposition that J. Doe 1 did not want any further involvement in this matter and that J. Doe 1 was
unable to accurately recall details of the events described as a result of a medical condition. DEs
211, 212, and 212-1 are the same as DEs 203, 201 and 204-1 and should be treated identically.
VII. DE 199 (and related DEs 200, 200-1, 228, 229, 229-1, 248, 249, and 249-1) are
afforded the lowest presumption of public access and this Sealed Material should
remain sealed.
1.

Reasonable reliance on a protective order by a party or non-party (CI-1).
Prevention of the abuse of court records and files (CI-2). Annoyance,
embarrassment, oppression, undue burden (CI-3). Preserving the
fundamental rights of suspects or others under criminal investigation (CI-4)
and Redactions of Names.

These pleadings relate to Plaintiff’s request for additional time to complete the depositions
referenced in her pleadings related to her request for more depositions. Generally, the DEs
reference Non-Party Does and refer in some instances to Non-Party deposition testimony taken
under the guarantees of the Protective Order. The Court, prior to unsealing the Sealed Materials,
will require the responses of yet to be notified Non-Party Does.7 However, it appears that the
volume of Sealed Material in these DEs is minimal. The Court could determine that the Sealed
Materials remain sealed by application of countervailing interests CI-1 through CI-4.

The following DEs contain references to Non-Parties: DE 228 references 14 non-parties;
DE 229 references 5 non-parties; DE 229-1 references 33 non-parties; DE 248 references 17 nonparties; DE 249 references 9 non-parties; DE 249-1 references 18 non-parties.
7
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VIII. DE 164 (and related DEs 165, 165-8, 185-3, 185-11, 185-14, 185-15). Should Remain
Sealed Pending Additional Non-Party Notice and Responses Pursuant to The
Protocol.
The pleadings related to DE 164 concern discovery related to a waiver of Plaintiff’s
attorney client privilege as a result of her lawyers’ extrajudicial conduct and statements and
Plaintiff’s statements in other matters.8 Accordingly, these materials are afforded the lowest
presumption of public access. However, Ms. Maxwell anticipates that, subject to any objections
from, yet-to-be-noticed, Non-Party Does she has no objection to the release of these materials.
Release at this time is premature, because various Non-Parties may raise countervailing interests
that must be addressed by the Court pursuant to the Protocol.9
IX. DE 230 and (and related DEs 235, 235-5, 235-7, 235-11, 235-13). Should Remain
Sealed Pending Additional Non-Party Notice and Responses Pursuant to The
Protocol.
The Pleadings related to DE 230 concern the reopening of Plaintiff’s deposition.
Accordingly, these materials are afforded the lowest presumption of public access10. However,
Ms. Maxwell anticipates that, subject to any objections from, yet-to-be-noticed, Non-Party Does
she has no objection to the release of these materials. Release at this time is premature, because

DE 165 is a lawyer declaration referencing the exhibit DE165-8; DE 185-3 is a Response
to Motion to Intervene; DE 185-11 are pgs. from Plaintiff’s deposition; DE 185-14 are pages from
one of Plaintiff’s lawyers’ deposition; DE 185-15 is an interview between Plaintiff and two of her
lawyers.
8

The following DEs contain references to Non-Parties: DE 165 references 1 non-party;
DE 165-8 references 1 non-party; DE 185-3 references 12 non-parties; DE 185-11 references 8
non-parties; DE 185-14 references 1 non-party; DE 185-15 references 15 non-parties.
9

DE 235 is a redacted lawyer declaration referencing a non-party and exhibits DE 235-5,
235-7, 235-11, 235-13.; DE 235-5 contains letters between counsel; 235-7 is an expert from a
non-party deposition, 235-11 is a privilege log; 235-13 is an errata sheet from a deposition.
10
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various Non-Parties may raise countervailing interests that must be addressed by the Court
pursuant to the Protocol.11

X. Conclusion
Substantial interests warrant a continued finding by the Court that the various Sealed
Documents at issue here remained sealed.
Dated: June 10, 2020.

Respectfully submitted,
/s/Jeffrey S. Pagliuca
Laura A. Menninger (LM-1374)
Jeffrey S. Pagliuca (pro hac vice)
Ty Gee (pro hac vice)
Haddon, Morgan and Foreman, P.C.
150 East 10th Avenue
Denver, CO 80203
Phone: 303.831.7364
Fax: 303.832.2628
lmenninger@hmflaw.com
Attorneys for Ghislaine Maxwell

The following DEs contain references to Non-Parties: DE 235 references 1 non-party,
DE 235-5 references 3 non-parties; DE 235-7 references 1 non-party; DE 235-11 references 3
non-parties; DE 235-13 references 3 non-parties.
11
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DAVID BERMAN
HARVEY PRAGER
SCOUT KATOVICH
MARISSA BENAVIDES
NICK BOURLAND
ANDREW K. JONDAHL
ANANDA BURRA
MAX SELVER

June 12, 2020
Via ECF
The Honorable Loretta A. Preska
District Court Judge
United States District Court for the
Southern District of New York
500 Pearl Street
New York, NY 10007
Re:

Giuffre v. Maxwell, Case No. 15-cv-7433-LAP

Your Honor:
Pursuant to Your Honor’s Individual Practices, I respectfully submit the attached
request for conference. Professor Dershowitz’s counsel at Todd & Weld LLP will be taking the
lead on this issue.
Respectfully Submitted,
/s/
Andrew G. Celli, Jr.

Encl.
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Howard M. Cooper
E-mail: hcooper@toddweld.com

June 12, 2020
Via ECF
Honorable Loretta A. Preska
United States District Court
Southern District of New York
500 Pearl Street
New York, NY 10007-1312
Re:

Giuffre v. Dershowitz, Case No.: 19-cv-03377-LAP and
Giuffre v. Maxwell, Case No.: 15-cv-07433-LAP

Dear Judge Preska:
I write pursuant to Rule 2.A. of Your Honor’s Individual Practices.
Defendant Alan Dershowitz (“Professor Dershowitz” or “Dershowitz”) respectfully
requests a pre-motion conference with Your Honor in the above matters to discuss his request that
this Court compel Plaintiff Virginia Giuffre (“Plaintiff”) and others to produce to him all filings
and discovery materials, including third-party discovery, from Giuffre v. Maxwell, Civil Action
No. 15-07433 (“Maxwell”).1 As Your Honor is aware from our initial conference, the discovery in
Maxwell overlaps substantially with the discovery in Plaintiff’s suit against Professor Dershowitz,
and its production will promote efficiency and avoid duplication in this case. Plaintiff does not
dispute this but takes the position that the Protective Order in Maxwell prevents her from producing
the requested materials. Likewise, third-party witnesses from whom Professor Dershowitz has
sought discovery have already or are expected to raise similar objections. Professor Dershowitz
has explained that he is prepared to abide by any applicable court order subject only to reserving
the right to seek relief from the Court as to particular items if appropriate, a right which would
exist in any event. Through this letter, Professor Dershowitz seeks leave to file a motion in both
his case and in Maxwell allowing him access to all discovery materials and pleadings in Maxwell.
Of course, if the Court prefers a different procedural route to accomplish what he requests, then
Professor Dershowitz will follow the Court’s directive.
Professor Dershowitz will be brief with respect to the obvious. It is plainly evident that
Plaintiff has made relevant here all of the discovery from Maxwell. Without limitation, and by
example only, Plaintiff has alleged, falsely, that circumstances surrounding Jeffrey Epstein made
it obvious to Dershowitz that she was being “trafficked” to him. As we understand it, virtually
every witness in Maxwell was asked about their percipient knowledge of Epstein’s alleged actions.
All of this, of course, is separate and aside from discovery in Maxwell directed at establishing
Plaintiff’s lack of credibility and false allegations, which we understand to be substantial. For
example, we have a good faith basis to believe that friends, family members and others who were
deposed in Maxwell gave testimony likely to undermine Plaintiff’s credibility here. Likewise,
1

Todd & Weld LLP will handle these matters for Dershowitz in both cases.
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Plaintiff put her reputation (which she contended was destroyed by Ghislaine Maxwell) and her
damages at issue in Maxwell. Dershowitz is entitled to discover and use that evidence here.
Dershowitz can easily surpass the standard required to access materials under the
Protective Order. When there has been “reasonable reliance” on a protective order, modification
is justified only upon a showing of an improvidently granted order or “some extraordinary
circumstance or compelling need.” S.E.C. v. TheStreet.Com, 273 F.3d 222, 229 (2d Cir. 2001)
(quoting Martindell v. Int'l Tel. & Tel. Corp., 594 F.2d 291, 296 (2d Cir. 1979)). However, “where
the deponent or party could not have reasonably relied on the protective order to continue
indefinitely, ‘a court may properly permit modification of the order.’” In re Ethylene Propylene
Diene Monomer (EPDM) Antitrust Litig., 255 F.R.D. 308, 318 (D. Conn. 2009) (quoting
TheStreet.com, 273 F.3d at 231). To evaluate the reasonableness of reliance, courts consider:
(1) the scope of the protective order; (2) the language of the order itself; (3) the
level of inquiry the court undertook before granting the order; and (4) the nature of
reliance on the order. Additional considerations that may influence a court's
decision to grant modification include: the type of discovery materials the collateral
litigant seeks and the party’s purpose in seeking a modification.
EPDM, 255 F.R.D. at 318; see also Tradewinds Airlines, Inc. v. Soros, No. 08 CIV. 5901
(JFK), 2016 WL 3951181, at *2 (S.D.N.Y. July 20, 2016). The characteristics of the Maxwell
Protective Order justify modification because reliance on comprehensive and indefinite protection
from this Protective Order was not reasonable. First, the Protective Order is a blanket order that
covers all private documents without consideration as to whether a specific document actually
contains justifiably confidential material. See Exhibit A. Second, the Protective Order contains
language permitting future modifications. See id. at ¶ 14 (allowing modification by the Court “at
any time for good cause”). Third, the Court entered a verbatim version of Maxwell’s proposed
order with no individualized determination for specific documents and allowed parties to make
their own designations of confidentiality, widening the gap between the Court’s judgment and
materials that are actually confidential. See id. at ¶ 8; Exhibit B. Finally, parties likely relied on
the Protective Order not in exchange for sacrificing a privilege or right of refusal, but instead only
to hide embarrassing information. Dershowitz could access the same material through discovery
but pursues modification of the Protective Order as a more efficient path. EPDM, 255 F.R.D. at
324 (“Certainly if the litigant could access the same materials and deposition testimony by
conducting its own discovery, it is in the interest of judicial efficiency to avoid such duplicative
discovery.”).
Each of these factors gives credence to the conclusion that reliance on the Protective Order
was not reasonable, rendering modification an appropriate mechanism for the Court to use to
facilitate discovery. However, even if reliance was reasonable, Dershowitz is able to show a
“compelling need” under Martindell because his subpoenas for the same information will result in
duplicative and wasteful discovery. Soros, 2016 WL 3951181, at *2 (“Without modification of the

Todd & Weld LLP • Attorneys at Law • One Federal Street, Boston, MA 02110 • T: 617.720.2626 • F: 617.227.5777 •
www.toddweld.com

Case 1:15-cv-07433-LAP Document 1058-1 Filed 06/12/20 Page 3 of 3
Hon. Loretta A. Preska
June 12, 2020
Page 3 of 3

Protective Order, the same discovery materials will likely have to be reviewed and re-produced,
needlessly causing duplication of effort and extra expense.”).
The following is a list of objections or responses based upon the Protective Order in
Maxwell which Professor Dershowitz has received pursuant to his document and subpoena
requests. Professor Dershowitz anticipates additional similar objections to his other subpoenas.
x

x

x

Alan Dershowitz’s First Request for Production of Documents to Virginia L.
Giuffre, Request 2: All Documents and Communications concerning Your
allegations in the Complaint in this Action. Plaintiff responded: “[A]ssuming the
Court grants leave, Plaintiff will produce to Defendant the document production
received from Ghislaine Maxwell in the Giuffre v. Maxwell matter, which is
currently subject to the protective order in that case.” See Exhibit C.
Alan Dershowitz’s Subpoena to Paul G. Cassell, Request 14: All Documents
previously produced by You in Giuffre v. Maxwell, 15-cv-07433 (S.D.N.Y.). Cassell
“also objects because these documents are under seal by court order in the U.S.
District Court for the Southern District of New York.” See Exhibit D.
General objections based on confidentiality and privacy: Plaintiff and nonparties Paul Cassell, Stanley Pottinger, and Boies Schiller Flexner LLP all generally
object to document and subpoena requests based on confidentiality and privacy
obligations which would naturally encompass objections based on the Maxwell
Protective Order. Plaintiff makes similar objections in her interrogatory responses.

Professor Dershowitz has conferenced these matters with Plaintiff in good faith and it is
necessary for the Court to resolve them. Plaintiff does not oppose the Court granting Dershowitz
access under the Protective Order in the Maxwell case to any discovery or other filings from that
case the Court deems are relevant to issues in dispute in this case. If the Court deems that any
additional discovery or filings from the Maxwell matter are relevant to this case and orders their
production, Plaintiff will of course comply with that Court order.
Respectfully submitted,
/s/ Howard M. Cooper
Howard M. Cooper
cc:

All counsel of record, via ECF
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Haddon, Morgan and Foreman, P.C
Ty Gee

PH

150 East 10th Avenue
Denver, Colorado 80203
303.831.7364 FX 303.832.2628
www.hmflaw.com
tgee@hmflaw.com

June 17, 2020
Honorable Loretta A. Preska
United States District Court
Southern District of New York
500 Pearl Street
New York, NY 10007
Re: Mr. Dershowitz’s Request for Discovery Subject to Protective Order
Giuffre v. Ghislaine Maxwell, No. 15 Civ. 7433 (LAP)
Dear Judge Preska:
Defendant Alan Dershowitz in Giuffre v. Dershowitz, No. 19-cv-3377 (LAP) filed a request in
that case and this one to request a conference. He intends as a non-party to move in this case
to modify the Protective Order (Doc.62) so that he has access to “all filings and discovery
materials, including third-party discovery.” Doc.1058-1, at [1]. There is no basis for such a
modification.
Mr. Dershowitz’s request is brought on plowed ground. In October 2017 third parties sued by
an alleged Epstein victim moved to modify the Protective Order to permit them to “use all
evidence” produced by a non-party witness in this case. Doc.924 (filed under seal Oct. 5,
2017). In a sealed opinion this Court denied the motion. It ruled that the Protective Order did
not extend beyond the completion of discovery or beyond the termination of the case, which
the Court determined had occurred. Sealed Op. 7 (Nov. 14, 2017). Accordingly, the Court
concluded, the documents the third parties sought were not subject to the Protective Order.
Instead they were in the actual or constructive possession of the parties, since the Protective
Order required that upon case termination all documents would be returned to the party
designating the documents as confidential. See id.
In March 2017 intervenor Cernovich moved for access to materials in this case, including
documents produced in discovery. Doc.551; Doc.892, at 4, 9. The Court construed the motion
as one to modify the Protective Order, and denied it. Doc.892, at 4-10. It found that “the
parties and multiple deponents have reasonably relied on the Protective Order in giving
testimony and producing documents including evidence of assault, medical records, and
emails,” and “[t]hird-party witnesses have done the same.” Doc.892, at 6-7. “Protection of
confidential discovery in this case is appropriate,” the Court concluded. Id. at 9.
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The Sealed Order and the Court’s May 2017 Order were never appealed. They are the law of
the case. That doctrine “counsels against revisiting . . . prior rulings in subsequent stages of
the same case absent cogent and compelling reasons such as an intervening change of
controlling law, the availability of new evidence, or the need to correct a clear error or prevent
manifest injustice.” United States v. Thorn, 446 F.3d 378, 383 (2d Cir. 2006) (internal
quotations omitted), quoted in United States v. Barnett, Nos. 90-cr-913 & 19-cv-132, 2020 WL
137162, at *4 (S.D.N.Y. Jan. 13, 2020). Mr. Dershowitz asserts none of these grounds for
revisiting the Court’s ruling from two and a half years ago.
Mr. Dershowitz plowed some of this ground himself. In August 2016 he moved in the
alternative to modify the Protective Order to give him access to discovery. Doc.364. He
intended to use the discovery to mount a media campaign to make public a selected portion of
the discovery to “defend himself” in the court of public opinion. Doc.364, at 2; see Doc.957, at
3. This Court denied the request to modify the Protective Order. Sealed Op. 22-23.
Although Mr. Dershowitz comes before the Court today with a different purpose—to acquire
discovery materials in this case to “defend himself,” now in his own case—the result must be
the same. One, he seeks “all filings” in this case, Doc.1058-1, at [1], but to the extent those
filings are not already available to him, they were sealed under an Order that (i) waived the
requirement of letter motions seeking leave to file submissions under seal, and (ii) amended
the Protective Order to eliminate the requirement of such a letter motion. Doc.348. The Order
now is moot.
Even if the law of the case did not apply, Mr. Dershowitz cannot show an “extraordinary
circumstance or compelling need,” S.E.C. v. TheStreet.com, 273 F.3d 222, 229 (2d Cir. 2001),
to modify the Protective Order. This Court’s analysis in the three orders discussed above
foreclose his pursuit of discovery materials in this case.
Mr. Dershowitz’s reliance on In re Ethylene Propylene Diene Monomer Antitrust Litigation
(“EPDM”), 255 F.R.D. 308 (D. Conn. 2009), is misplaced. First, the facts are entirely
distinguishable. The lead plaintiff in a Canadian class action suit against the same defendant,
DSM, moved to modify the Protective Order to obtain a wide range of discovery materials
from the district court case in Connecticut. While the court modified the Protective Order in
part, it did so only with respect to “preexisting business documents.” 255 F.R.D. at 325. The
court expressly held that it would not permit the movant to obtain interrogatory requests and
responses, expert reports, or deposition transcripts. See id.
EPDM underscores the fundamental problem with Mr. Dershowitz’s indiscriminate request
for all discovery materials in this case. Notwithstanding factual overlap, he is defending against
a substantially different lawsuit. Unlike in Mr. Dershowitz’s case, the plaintiff in this action
falsely alleged Ms. Maxwell was a longstanding and integral part of Mr. Epstein’s scheme. So
the documents and third party witnesses needed to defend against that claim necessarily are
different from those needed to defend against plaintiff’s claim against Mr. Dershowitz. Yet he
seeks to sweep within his discovery basket every document and every statement by witnesses,
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much of which will be wholly irrelevant to the defense of his case. Ms. Maxwell and the third
party witnesses—who are not part of Mr. Dershowitz’s requested proceeding—reasonably
relied on a Protective Order they believed would restrict the use of their documents and their
testimony to this case. The Court should honor that reliance.
In the event the Court grants a hearing on Mr. Dershowitz’s motion, we respectfully submit
that the Court should permit plenary briefing on this important issue and should permit the
third parties an opportunity to participate as well. As the Court is aware, some of these third
party witnesses were represented at the depositions and presented testimony in reliance on the
Protective Order.
The Court should deny the pre-hearing request.
Very truly yours,

Ty Gee
C: Counsel of Record via ECF
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Howard M. Cooper
E-mail: hcooper@toddweld.com

June 18, 2020
Via ECF
Honorable Loretta A. Preska
United States District Court
Southern District of New York
500 Pearl Street
New York, NY 10007-1312
Re:

Giuffre v. Maxwell, Case No.: 15-cv-07433-LAP

Dear Judge Preska:
Professor Alan Dershowitz (“Dershowitz”) writes in brief reply to Ghislaine Maxwell’s
letter submitted yesterday. ECF No. 1059.
Maxwell’s position is the height of impracticality. The evidence Professor Dershowitz
seeks from Giuffre v. Maxwell is clearly discoverable given the overlapping allegations in the
cases at issue, and she does not and cannot argue otherwise. Indeed, Maxwell ignores that the
materials sought are in the custody, possession or control of Plaintiff Virginia Giuffre, whose
position is that she will need relief in order to be able to produce any materials the Court deems
to be relevant to her lawsuit with Dershowitz. Maxwell likewise ignores that at least until the
Court rules otherwise upon a motion related to specific materials, Dershowitz will comply with
the existing protective order. Instead, Maxwell apparently seeks to force Dershowitz and this
Court to litigate piecemeal each and every individual subpoena for materials from each and every
witness in the Maxwell case from whom testimony and documents is sought. Maxwell seeks to
force this path while making no showing whatsoever that the discovery materials Dershowitz
seeks from Giuffre are (i) not fairly in Giuffre’s hands and discoverable, or (ii) why they would
not be discoverable from Maxwell herself.
Maxwell incorrectly contends that there have been three unsuccessful prior attempts
made by non-parties to gain access to documents in Maxwell. ECF No. 1059 at 1-2. She
characterizes each of these attempts as failed and then states that this Court’s decisions somehow
are the law of the case. Yet, the very standard she cites in her response provides an exception
that clearly applies here. Id. at 2. As this Court knows, the Second Circuit spoke directly to the
issues of confidentiality and unsealing of documents in this case and specifically vacated two of
the three decisions cited by Maxwell. Brown v. Maxwell, 929 F.3d 41, 44 (2d Cir. 2019). The
same ruling uprooted the third opinion mentioned by Maxwell (the so-called “Sealed Opinion”),
by rendering unreasonable any reliance on the confidentiality designations associated with the
protective order.
In Brown v. Maxwell, the Second Circuit unsealed the summary judgment motion and
ordered particularized review of the remaining materials for the purpose of unsealing. Maxwell,
929 F.3d at 44-45. As this Court well knows, the summary judgment briefing contained many of
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the discovery materials that were protected by the protective order the parties supposedly “relied
on” in making the productions. Yet, the Second Circuit ordered these materials released to the
public (not just to another party willing to follow the protective order, as Dershowitz proposes
here). In doing so, the Court made it clear that any reliance on the confidentiality designations
made to discovery was not reasonable. This is hardly “plowed ground.” ECF No. 1059 at 1.
For these reasons, Dershowitz respectfully requests that the Court proceed with a premotion conference regarding his access to discovery from Giuffre v. Maxwell.
Respectfully submitted,
/s/ Howard M. Cooper
Howard M. Cooper
cc:

All counsel of record, via ECF
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
VIRGINIA L. GIUFFRE,
Plaintiff,

No. 19 Civ. 3377 (LAP)

-againstALAN DERSHOWITZ,
Defendant.
VIRGINIA L. GIUFFRE,
Plaintiff,

No. 15 Civ. 7433 (LAP)

-against-

ORDER

GHISLAINE MAXWELL,
Defendant.

LORETTA A. PRESKA, Senior United States District Judge:
Counsel for the parties in the above-captioned actions1 shall
appear for a telephonic conference on June 23, 2020, at 2:00 p.m.
EST.

The dial-in for that conference is (888) 363-4734, access

code: 4645450.

The parties are directed to call in promptly at

2:00 p.m.
SO ORDERED.
Dated:

New York, New York
June 19, 2020

1

With respect to Giuffre v. Maxwell, No. 15 Civ. 7433, counsel
for Intervenors Miami Herald Media Company and Julie Brown and
counsel for non-party John Doe are welcome to dial in for the
conference but are not required to do so.
1
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__________________________________
LORETTA A. PRESKA
Senior United States District Judge

2
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June 22, 2020
By ECF
The Honorable Loretta A. Preska
United States District Judge
Southern District of New York
500 Pearl Street, Room 2220
New York, NY 10007-1312
Re:

Giuffre v. Maxwell, 15 Civ. 7433 (LAP) (“Maxwell”)

Dear Judge Preska:
We write on behalf of a non-party, John Doe, regarding the letter filed by Alan
Dershowitz on June 12, 2020, in the above-referenced case (“Maxwell”) and in Giuffre v.
Dershowitz, No. 19 Civ. 3377 (LAP) (“Dershowitz”). See Maxwell, DE 1058-1. By that letter,
Dershowitz sets forth his intent to seek an order compelling Plaintiff Giuffre “and others” to
produce “all filings and discovery materials, including third-party discovery,” from Maxwell,
including documents governed by the Maxwell Protective Order and sealed materials (the “Sealed
Documents”) presently under review by this Court pursuant to the agreed-upon protocol. Id.
This marks Dershowitz’s second – or, by some measures, third – attempt to make an endrun around this Court’s carefully constructed unsealing protocol. Just as the Court denied
Dershowitz’s prior attempts, it should deny this one. 1
A.

This Court’s Rejection of Dershowitz’s Initial Attempts to Oppose or
Circumvent the Protocol

Earlier this year, after substantial input from and discussion with the parties, the Court
finalized the protocol for the individualized review of the Sealed Documents that was mandated
by the Second Circuit. Maxwell, DE 1044. Dershowitz, as an intervenor, opposed this protocol

1

A decision on whether to grant Dershowitz’s motion for leave to file his proposed
motion to compel Giuffre “and others” to produce discovery could have a substantial and realtime effect on the ongoing unsealing review pursuant to the Court’s carefully crafted protocol.
Accordingly, and notwithstanding our familiarity with the Court’s Individual Practice 2(A), we
have filed this letter on the underlying merits of the proposed motion to urge the Court not to
even grant Dershowitz leave to file that motion in the first place.
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from the start, and unsuccessfully requested that the Court simply release the Sealed Documents
for public consumption. Maxwell, DE 992.
Rejecting Dershowitz’s position, the Court specifically structured the protocol to afford
notice to those persons identified or otherwise interested in the Sealed Documents and to allow
such affected persons the opportunity to object and be heard. As made clear by the prior filings
with this Court and the Second Circuit, the affected persons include non-parties who provided
discovery subject to the understanding that such responses would be maintained as confidential
under the terms of the Protective Order. See, e.g., Maxwell, DE 944. That discovery apparently
included probing inquiries on facts and allegations of an intensely private nature. Indeed, as
Judge Sweet observed, this matter involved “allegations concerning the intimate, sexual, and
private conduct of the parties and of third persons, some prominent, some private,” Giuffre v.
Maxwell, 325 F. Supp. 3d 428, 433 (S.D.N.Y. 2018), and “the release of confidential information
inherent to the discovery process could expose the parties to annoyance, embarrassment, and
oppression given the highly sensitive nature of the underlying allegations,” id. at 442.
In yet another bid to bypass the protocol, last October, Dershowitz also sought, in
Dershowitz, the “immediate[]” production of two non-public sets of documents, including
Giuffre’s partially sealed deposition taken in Maxwell. Dershowitz, DE 71. This Court denied
that request as well, on November 5, 2019, observing that Dershowitz “ha[d] not provided the
Court with any justification for departing from the Court-ordered unsealing process in Giuffre v.
Maxwell.” Dershowitz, DE 85.
B.

Dershowitz’s Present, Expanded Second (or Third) Bite at the Apple and
Giuffre’s Acquiescence to the Same

With his objections to the protocol overruled in Maxwell, and having already failed to
circumvent it once in Dershowitz, Dershowitz now doubles down. He proposes a new means of
short-circuiting this process, contending that he should be entitled to all records in Giuffre’s and
others’ possession, including records that were designated in discovery as confidential – in other
words, not just the Sealed Documents, but all discovery materials. Dershowitz’s latest effort
proposes an unfettered release of records to him without any notice to, or opportunity to hear
objections from, affected non-parties, including those who, in Maxwell, provided the requested
discovery, without further objection, contingent upon a judicial assurance of confidentiality.
The fact that Giuffre – who also opposed the Protocol and sought the release of all Sealed
Documents – does not oppose Dershowitz’s motion is of no moment. Indeed, it proves the point,
by underscoring the caution with which the Court should approach Dershowitz’s request. And,
in any event, a non-party that produces information in discovery remains entitled to the
protection of confidentiality under the terms of a protective order, regardless of whether a party
later seeks – or acquiesces to – the release of that information. Those non-parties “have a right
to be protected against becoming victims of litigation cross-fire.” Minpeco, S.A. v.
Conticommodity Servs., Inc., 653 F. Supp. 957, 960 (S.D.N.Y. 1987) (explaining, in denying
request for discovery, that while “the protective order has been in force . . . numbers of nonparties have been deposed or provided documents on assurance of the confidentiality of their
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testimony or of the material which they furnished”); see also, e.g., Martindell v. Int’l Tel. & Tel.
Corp., 594 F.2d 291 (2d Cir. 1979).
These circumstances starkly frame the need for this Court to protect the privacy and
reputational rights of non-parties. And that need here is reflected in – and accords precisely with
– the long-standing law of this Circuit that (regardless of the parties’ position on the matter) nonparties retain the right to protection of their privacy and reputational interests, and the
responsibility to protect those non-party rights “rests heavily upon the shoulders” of the district
court. In re New York Times Co., 828 F.2d 110, 116 (2d Cir. 1987); see also Brown v. Maxwell,
929 F.3d 41, 51 (2d Cir. 2019).
C.

Dershowitz’s Unfounded Criticism of the Protective Order

Separate and apart from the gamesmanship of trying to exclude non-parties from
participation in this process, Dershowitz’s argument to modify the Protective Order to gain
access to all filings and discovery material in Maxwell runs counter to the Maxwell Protective
Order, and thus counter to law. Courts in this Circuit strongly disfavor attempts by collateral
litigants to modify protective orders entered in other cases. The Second Circuit has held that
where there has been reasonable reliance by a party or non-party in providing discovery pursuant
to a protective order, a district court should not modify that order “absent a showing of
improvidence in the grant of the order or some extraordinary circumstance or compelling need.”
S.E.C. v. TheStreet.com, 273 F.3d 222, 229 (2d Cir. 2001) (quoting Martindell, 594 F.2d at 296).
Dershowitz does not, and cannot, make any such showing here.
As Dershowitz acknowledges, several factors are considered in determining whether such
extraordinary circumstances exist: (1) the scope of the protective order; (2) the language of the
order itself; (3) the level of inquiry the court undertook before granting the order; and (4) the
nature of reliance on the order. In re Ethylene Propylene Diene Monomer (EPDM) Antitrust
Litig., 255 F.R.D. 308, 318 (D. Conn. 2009). While Dershowitz properly identifies these factors,
he repeatedly mischaracterizes the terms of the Maxwell Protective Order. A review of its actual
terms – as opposed to Dershowitz’s straw-man rewrites – illustrates with clarity that none of
these factors support modification.
1.

Scope of the Protective Order

In reviewing a protective order, the court should examine “whether the order is a blanket
protective order, covering all documents and testimony produced in a lawsuit, or whether it is
specifically focused on protecting certain documents or certain deponents for a particular
reason.” Id. at 319. Dershowitz asserts that the Maxwell Protective Order is a “blanket order”
that covers “all” documents “without consideration as to whether a specific document actually
contains justifiably confidential material.” Maxwell, DE 1058-1 at 2. Not so.
The preamble of the Protective Order states that it protects “the discovery and
dissemination of confidential information or information which will improperly annoy,
embarrass, or oppress any party, witness, or person providing discovery in this case.” This
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language closely tracks the permissible grounds for a protective order under Federal Rule of
Civil Procedure 26(c)(1). And the Second Circuit has specifically endorsed the use of protective
orders such as this. See, e.g., S.E.C. v. Rajaratnam, 622 F.3d 159, 181 (2d Cir. 2010) (“[A]
district court may issue protective orders ‘for good cause to protect a party or person from
annoyance, embarrassment, oppression, or undue burden or expense.’” (quoting Fed. R. Civ. P.
26(c)). Indeed, in this case, the Circuit stated that a district court could fulfill its responsibility to
ensure that its records and files are not used to “gratify private spite or promote public scandal”
or “serve as reservoirs of libelous statements for press consumption” by “issu[ing] protective
orders forbidding dissemination of certain material to protect a party or person from annoyance,
embarrassment, oppression, or undue burden and requir[ing] that filings containing such material
be submitted under seal.” Brown, 929 F.3d at 51 (quotation marks and citation omitted) (quoting
Fed. R. Civ. P. 26(c)). Thus, the Protective Order protects the very subject matter that Rule 26
and the Second Circuit identify as deserving of protection.
Contrary to Dershowitz’s assertions, the Protective Order also includes mechanisms to
ensure that confidentiality designations are justifiable. See Section 8 (stating that designation of
information as confidential constitutes a representation by the attorney for the designating party
that there is a valid and good-faith basis for the designation); Section 11 (providing a process for
parties to make objections to, and timely seek the Court’s resolution of, confidentiality
designations).
2.

Language of the Protective Order

Courts next look to the express language of the protective order. See In re Ethylene, 255
F.R.D. at 320. Here, there is no language suggesting that the duration of the Protective Order
was limited. To the contrary, Section 12 of the Protective Order provides that confidential
materials will remain so designated through “the conclusion of the case,” at which time they will
be returned to the designating party or destroyed.
Dershowitz makes the unremarkable observation that the Protective Order contains
generic language permitting future modifications “for good cause.” Maxwell, DE 1058-1 at 2
(referencing Section 14 of the Protective Order). That does not negate reasonable reliance upon
an indefinite term, however, given that it is “always the case” that protective orders are subject to
modification by the court. Dorsett v. Cty. of Nassau, 289 F.R.D. 54, 65–66 (E.D.N.Y. 2012).
Regardless of whether a protective order acknowledges the possibility of modification inherent
in all such orders, parties may reasonably rely on orders that contain no temporal limits and that
provide for confidentiality protections to continue after the action concludes, particularly where,
as here, the Protective Order calls for the return or destruction of the requested files. See id.
3.

Level of Inquiry by the Court

Dershowitz makes another unremarkable observation: that the Court entered the
Protective Order “with no individualized determination for specific documents.” Maxwell, DE
1058-1 at 2. Dershowitz elects to neglect the obvious fact that the Protective Order was issued
early in the litigation, at a stage when it was entirely reasonable to make “the conscious decision
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to implement the Protective Order to allow for broad and quick discovery.” United States v.
Calderon, No. 3:15-CR-25 (JCH), 2017 WL 6453344, at *4 (D. Conn. Dec. 1, 2017). Moreover,
as discussed above, the Protective Order did not give parties “open-ended and unilateral
deference’ to protect whichever discovery materials they choose,” In re Ethylene, 255 F.R.D. at
321 (quotation marks and citation omitted), but rather established a robust process for
challenging confidentiality designations – making early implementation of the Protective Order,
even when it was too early to make rulings about specific documents, all the more appropriate.
Indeed, it is ironic that Dershowitz, by his motion, seeks to evade the protocol’s robust
individualized review that he finds lacking in the Protective Order.
4.

Nature of the Reliance

Finally, courts examine the ways in which those from whom discovery is sought – both
parties and non-parties – conducted themselves in reliance on a protective order. For example,
courts consider whether discovery was provided that otherwise could have been challenged by
seeking specific protection under Rule 26(c). In such cases, “[b]ecause a party or a deponent’s
agreement to provide materials or testimony is based solely on the maintenance and
enforceability of the protective order, a stronger presumption against modification must logically
apply.” In re Ethylene, 255 F.R.D. at 323.
One key provision of the Maxwell Protective Order – the substance of which courts have
found dispositive in denying modification – is found in Section 4, which provides that
information designated as “confidential . . . shall not be disclosed or used for any purpose except
the preparation and trial of this case” (emphasis added). Dershowitz’s instant application seeks
to use these materials for an entirely different purpose in an entirely different case and thus runs
directly against this provision.
In Jose Luis Pelaez, Inc. v. Scholastic, Inc., 312 F. Supp. 3d 413 (S.D.N.Y. 2018), the
court denied a movant’s attempt to modify a protective order to obtain discovery produced by the
defendant, against which the movant was litigating in a collateral matter. The court found it
dispositive that the parties had agreed “to use confidential information produced under the
Protective Order in connection with [that] case only,” and the court concluded that “it [wa]s
reasonable that in conducting discovery [the defendant] relied on the provision limiting the use
of confidential information to [that] case.” Id. at 416–17; see also Nielsen Co. (U.S.), LLC v.
Success Sys., Inc., 112 F. Supp. 3d 83, 121 (S.D.N.Y. 2015) (finding that “the parties were
justified in believing that the Protective Order would not be modified for purposes external to
[their] lawsuit”); In re Sept. 11 Litig., 262 F.R.D. 274, 277 (S.D.N.Y. 2009) (holding that a
producing party is “entitled to rely” on its confidentiality designations where no party has
exercised its right to challenge the designations and the time for making a challenge has lapsed).
Here too, it was reasonable for parties and non-parties to rely upon the assurances provided in
Section 4 of the Protective Order.
*

*

*
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In sum, Dershowitz has not shown there is an “extraordinary circumstance or compelling
need” for modifying the Protective Order. 2 “Although fostering judicial economy and avoiding
duplicative discovery are laudable goals . . . they hardly amount to extraordinary circumstances
or compelling need.” Md. Cas. Co. v. W.R. Grace & Co., No. 83 Civ. 7451 (SWK), 1994 WL
419787, at *9 (S.D.N.Y. Aug. 10, 1994) (denying collateral litigant’s motion to modify
protective order). And, in any event, the wholesale importation of thousands of documents from
Maxwell to Dershowitz – and the concomitant unsealing challenges they carry with them – would
not foster judicial economy or efficient discovery. Indeed, Dershowitz’s approach would have
the opposite effect: it would unnecessarily replicate, en masse, the unsealing challenges the
Court, parties and non-parties face in this case.
In light of the foregoing, the Protective Order should not be modified.
D.

Dershowitz’s Acceptance of the Discovery Subject to the Terms of the
Protective Order Affords Limited Protection

There is an additional consideration necessitating opposition to this request. Even
assuming arguendo that Dershowitz would gain access to the requested records only subject to
the terms of the Maxwell Protective Order, that condition would afford little protection here –
where Dershowitz has consistently and adamantly opposed confidentiality and pressed his
dispute with Giuffre through out-of-court public declarations.
Indeed, Dershowitz apparently has already evinced an unwillingness to comply with the
terms of protective orders. Although we do not have access to the Sealed Documents and the
confidential discovery materials, Giuffre’s filing notes that Dershowitz has improperly
referenced the contents of sealed materials in his public filings. See Dershowitz, DE 141.
Dershowitz denies the contention, see Dershowitz, DE 142, but then declares that he should not
be obligated to file his contemplated motion under seal – again indicating his practice and intent
to wage his ongoing dispute with Giuffre in the press. Non-parties should not become casualties
in this battle.

2

Dershowitz’s letter cites TradeWinds Airlines, Inc. v. Soros, No. 08 Civ. 5901 (JFK),
2016 WL 3951181 (S.D.N.Y. July 20, 2016), in which the court permitted modification of a
protective order. That decision, however, is readily distinguishable. There, the court found that
all of the In re Ethylene factors weighed against a finding that a party reasonably relied on the
protective order. Id. at *2. Moreover, Judge Keenan there emphasized that, “importantly,
because the proposed modifications maintain the same protections regarding public disclosure,
there is no significant prejudice to any party.” Id. Here, by contrast, Dershowitz is attempting to
skirt the protections afforded by the unsealing protocol established in Maxwell, and, for the
reasons discussed below, his agreement to abide by the terms of the Protective Order provides
little comfort. Thus, granting Dershowitz’s request would result in significant prejudice to
parties and non-parties who produced information in reliance upon the Protective Order and the
protocol.

Case 1:15-cv-07433-LAP Document 1062 Filed 06/22/20 Page 7 of 7
June 22, 2020
Page 7 of 7
The privacy rights of non-parties may also be put at risk by attempts to bypass this
Court’s earlier rulings, by appending to filings in Dershowitz irrelevant or marginally relevant
materials from Maxwell for the purpose of according those materials judicial-document status.
See Giuffre v. Maxwell, No. 15 Civ. 7433 (LAP), 2020 WL 133570 (S.D.N.Y. Jan. 13) (holding
that documents associated with unadjudicated motions are categorically non-judicial),
reconsideration denied, 2020 WL 917057 (S.D.N.Y. Feb. 26, 2020). This is not a hypothetical
concern; in her objections relating to the first round of documents reviewed pursuant to the
protocol, Maxwell identified numerous documents that she contends were filed (by Giuffre) for
an improper purpose. See Maxwell, DE 1057 at 6. These types of filings may already be – or
may become – an issue for the Court and parties (and non-parties) to deal with in Dershowitz.
But facilitating further opportunities for Dershowitz to litigate his case in the court of public
opinion rather than a court of law, by unnecessarily providing access to a trove of sensitive
discovery and sealed filings, is not something this Court should countenance. 3
E.

Conclusion

For these reasons, John Doe respectfully submits there is no basis for modifying the
Protective Order to allow Dershowitz access to the Sealed Documents and other discovery
materials, and urges the Court to deny his motion for leave to file his proposed motion.
Respectfully Submitted,
KRIEGER KIM & LEWIN LLP
By: _________________________
Nicholas J. Lewin
Paul M. Krieger

cc (by ECF): Maxwell Counsel of Record (15 Civ. 7433 (LAP))
cc (by email): Dershowitz Counsel of Record (19 Civ. 3377 (LAP))

3

This highlights yet another issue regarding Dershowitz’s request – namely, that he
provides no suggestion as to how the host of interested parties in Maxwell may monitor and, as
necessary, object to Dershowitz’s ongoing use of these materials in Dershowitz. The Court, as
well as the parties and various non-parties, are expending considerable resources facilitating the
unsealing process in Maxwell – a process that will be made exponentially more complicated and
difficult if the entire set of materials at issue is reproduced in another case.

Case 1:15-cv-07433-LAP Document 1063 Filed 06/22/20 Page 1 of 1

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

Virginia L. Giuffre,
Plaintiff,
v.

Case No.: 15-cv-07433-LAP

Ghislaine Maxwell,
Defendant.

NOTICE OF APPEARANCE
PLEASE TAKE NOTICE that Cynthia A. Gierhart of the law firm of Holland & Knight
LLP hereby appears in this action as counsel for Intervenors Julie Brown and Miami Herald
Media Company and accordingly respectfully requests that she be electronically served (at the email address listed below) with a copy of any future pleadings, filings and submission to the
Court.
Dated: June 22, 2020

Respectfully submitted,
s/ Cynthia A. Gierhart
Cynthia A. Gierhart
HOLLAND & KNIGHT, LLP
800 17th Street, N.W., Suite 1100
Washington, D.C. 20006
Telephone: (202) 469-5416
Email: cindy.gierhart@hklaw.com
Attorney for Intervenors Julie Brown and
Miami Herald Media Company
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
--------------------------------------------------------------------X
VIRGINIA GIUFFRE,

1:15-cv-7433 (LAP)

Plaintiff,
- against GHISLAINE MAXWELL,
Defendant.
--------------------------------------------------------------------X

STIPULATION AND
ORDER OF
SUBSTITUTION OF
COUNSEL FOR
INTERVENOR ALAN M.
DERSHOWITZ

IT IS HEREBY STIPULATED AND AGREED, by and between the undersigned counsel,
pursuant to Local Rule 1.4, that Aidala Bertuna & Kamins, P.C. shall be substituted in the place
and stead of Emery Celli Brinckerhoff & Abady LLP as counsel of record for intervenor Alan M.
Dershowitz in the above-captioned matter.
Intervenor enters into this substitution of counsel knowingly and voluntarily.
EMERY CELLI BRINCKERHOFF
& ABADY LLP

AIDALA, BERTUNA & KAMINS, P.C.

By:_/s/Andrew G. Celli, Jr._____
Andrew G. Celli, Jr., Esq.
600 Fifth Avenue, 10th Floor
New York, New York 10020
(212) 763-5000
acelli@ecbalaw.com

By:_________________________
Imran H. Ansari, Esq.
546 Fifth Avenue, 6th Floor
New York, New York 10036
(212) 486-0011
iansari@aidalalaw.com

Outgoing Counsel for Intervenor
Dated: June 23, 2020

Incoming Counsel for Intervenor

Dated: June 23, 2020

SO ORDERED;

____________________________________
U.S.D.J.
Dated: ______________________________

1

Case 1:15-cv-07433-LAP Document 1065 Filed 06/24/20 Page 1 of 2

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
--------------------------------------------------------------------X
VIRGINIA L. GIUFFRE,
Case No.1:15-cv-07433-LAP
Plaintiff,
- against -

NOTICE OF APPEARANCE

GHISLAINE MAXWELL,
Defendant.
--------------------------------------------------------------------X
PLEASE TAKE NOTICE, that IMRAN H. ANSARI of AIDALA, BERTUNA
& KAMINS, P.C. hereby appears as counsel for intervenor, ALAN M. DERSHOWITZ,
in the above-entitled action. Please enter this appearance, and service of all papers in this
action should be served upon the undersigned at the office stated below.

Dated: New York, New York
June 24, 2020
Yours, etc.
AIDALA, BERTUNA & KAMINS, PC
By:
_________________________
IMRAN H. ANSARI, ESQ.
Attorneys for Intervenor
Alan M. Dershowitz
546 Fifth Avenue, 6th Floor
New York, New York 10036
(212) 486-0011
CC: All Counsel of Record via ECF
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CERTIFICATE OF SERVICE
I, Imran H. Ansari, certify that on June 24, 2020, a copy of the foregoing was filed
electronically and emailed via the Court’s CM/ECF electronic noticing system. Parties may
access this filing through the Court’s CM/ECF System.
Respectfully submitted,
AIDALA, BERTUNA & KAMINS, P.C.

By:

/s/Imran H. Ansari
Imran H. Ansari
Attorneys for Defendant
546 Fifth Avenue
New York, New York 10036
(212) 486-0011
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
--------------------------------------------------------------------X
VIRGINIA GIUFFRE,

1:15-cv-7433 (LAP)

Plaintiff,
- against GHISLAINE MAXWELL,
Defendant.
--------------------------------------------------------------------X

STIPULATION AND
ORDER OF
SUBSTITUTION OF
COUNSEL FOR
INTERVENOR ALAN M.
DERSHOWITZ

IT IS HEREBY STIPULATED AND AGREED, by and between the undersigned counsel,
pursuant to Local Rule 1.4, that Aidala Bertuna & Kamins, P.C. shall be substituted in the place
and stead of Emery Celli Brinckerhoff & Abady LLP as counsel of record for intervenor Alan M.
Dershowitz in the above-captioned matter.
Intervenor enters into this substitution of counsel knowingly and voluntarily.
EMERY CELLI BRINCKERHOFF
& ABADY LLP

AIDALA, BERTUNA & KAMINS, P.C.

By:_/s/Andrew G. Celli, Jr._____
Andrew G. Celli, Jr., Esq.
600 Fifth Avenue, 10th Floor
New York, New York 10020
(212) 763-5000
acelli@ecbalaw.com

By:_________________________
Imran H. Ansari, Esq.
546 Fifth Avenue, 6th Floor
New York, New York 10036
(212) 486-0011
iansari@aidalalaw.com

Outgoing Counsel for Intervenor
Dated: June 23, 2020

Incoming Counsel for Intervenor

Dated: June 23, 2020

SO ORDERED;

____________________________________
U.S.D.J.
June 24, 2020
Dated: ______________________________
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
Virginia L. Giuffre,
Plaintiff,
v.

Case No.: 15-cv-07433-RWS

Ghislaine Maxwell,
Defendant.
INTERVENORS’ JULIE BROWN AND MIAMI HERALD MEDIA CO.’S
RESPONSE TO MAXWELL’S OBJECTIONS TO UNSEALING

Sanford L. Bohrer
Christine N. Walz
31 West 52nd Street
New York, NY 10019
Telephone: 212.513.3200
Fax: 212.385.9010
Attorneys for Intervenors
Julie Brown and Miami Herald Media Company
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Pursuant to this Court’s Order and protocol for Unsealing Decided Motions, Intervenors
Julie Brown and Miami Herald Media Co. (“Miami Herald”) respectfully submit this response to
Ms. Maxwell’s Memorandum Brief in Support of Her Objections to Unsealing Sealed Materials
(Dkt. 1057) (“the Objections”).1
ARGUMENT
Ms. Maxwell’s objections to the unsealing of Dkt. Entries 143, 164, 172, 199, and 230 (and
related submissions) are entirely without merit, and these documents should be unsealed in their
entirety. The objections mischaracterize the governing law, including the Second Circuit’s ruling
in Brown v. Maxwell, 929 F.3d 41 (2d. Cir. 2019); rely upon general “alleged countervailing
interests” against disclosure that are not supported by the extensive body of case law addressing
whether a judicial document may be sealed by the Court; and assert unsubstantiated, generalized,
and speculative harms based on the alleged countervailing interests that are insufficient to
outweigh the presumption of access to these judicial documents.
As set forth in detail below, there is no basis identified in the Objections for the Court to
continue sealing Dkt. Entries 143, 164, 172, 199, and 230 (and related docket entries identified by
Ms. Maxwell).
I.

Ms. Maxwell Mischaracterizes Brown v. Maxwell.
Ms. Maxwell’s filing selectively quotes from the Second Circuit’s ruling in Brown v.

Maxwell in an attempt to minimize the right of access that attaches to all judicial documents.
Maxwell’s repeated assertion that these documents are entitled to “a minimal presumption of
access” is directly contradicted by the Second Circuit’s conclusion that “the presumption of access
to “materials submitted in connection with, and relevant to, discovery motions, motions in limine,

1

Counsel for Intervenors has not seen these documents and submits this response based on the list
of Decided Motions prepared by counsel for the Parties and Ms. Maxwell’s Objections.
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and other non-dispositive motions” is “substantial.” Brown v. Maxwell, 929 F.3d at 53 (2d. Cir.
2019).
It is also well-established that the party requesting that documents remain sealed bears the
heavy burden of demonstrating that there are compelling competing factors that outweigh the
presumption of access that attaches to each of the judicial documents at issue here. See Delta Air
Lines, Inc. v. Bombardier, Inc., No. 1:20-CV-3025-GHW, 2020 WL 2614704, at *4 (S.D.N.Y.
May 22, 2020); Bernsten v. O’Reilly, 307 F. Supp. 3d 161, 168 (S.D.N.Y. 2018); Lytle v.
JPMorgan Chase, 810 F. Supp. 2d 616, 621–22 (S.D.N.Y. 2011). Those factors and the harm of
disclosure must be identified with specificity. Lytle, 810 F. Supp. 2d at 621–22. None of Ms.
Maxwell’s Objections meets this heavy burden.
II.

Ms. Maxwell’s General Objections Are Without Merit.

Ms. Maxwell asserts objections based on alleged “countervailing interests” that are not
recognized in the extensive body of case law addressing whether a judicial document may be
sealed by the Court.
A.

Reliance on a Protective Order By a Party or Non-Party

Ms. Maxwell argues that, if a party or non-party relies on a protective order or sealing order
and provides information in discovery, the information must remain sealed. This is incorrect.
First, courts in this Circuit have routinely ordered unsealing of documents in cases with
protective orders or confidentiality provisions. See, e.g., Gambale v. Deutsche Bank AG, 377 F.3d
133, 143 (2d Cir. 2004) (unsealing judicial document despite party’s claim that it had settled claim
to “avoid public disclosure at trial of the temporarily sealed documents”); Bernsten v. O’Reilly,
307 F. Supp. 3d 161 (S.D.N.Y. 2018) (unsealing documents submitted in support of motion to
compel arbitration despite parties’ agreement to file them under seal); Wells Fargo Bank, N.A. v.
Wales LLC, 993 F.Supp.2d 409, 414 (S.D.N.Y. 2014) (holding the fact that the agreement
2
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“contains a confidentiality clause is not binding here, given the public’s right of access to ‘judicial
documents’”).2 Courts do so, recognizing that “[t]he presumption of public access would become
virtually meaningless if it could be overcome by the mutual interest of the parties…” Wolinsky v.
Scholastic Inc., 900 F.Supp.2d 332, 334 (S.D.N.Y. 2012).
And second, here, the plain terms of the Protective Order do not support Maxwell’s reliance
argument. The Protective Order at issue specifically provided that it would “have no force and
effect on the use of any CONFIDENTIAL INFORMATION at trial.” Dkt. 39-1, at 6. Therefore,
the Protective Order contemplated certain information becoming public at trial, and any party’s
reliance on the Protective Order to prevent all sensitive information from becoming public is
unfounded.
B.

Prevention of the Abuse of Court Records and Files

Ms. Maxwell again mischaracterizes Brown v. Maxwell in stating that the Court should use
sealing orders to prevent abuse of court records and files. In Brown v. Maxwell, the Second
Circuit’s instruction that courts should manage their dockets to ensure that court filings are not
abused was made in the context of providing alternatives to sealing, which the Court noted are
“often preferable” to sealing, including “explaining on the record that the statements appear to lack
credibility” and striking from the record materials that are “redundant, immaterial, impertinent, or

2

The case relied on by Maxwell is not to the contrary. Instead, Martindell v. Int’l Tel. & Tel.
Corp., 594 F.2d 291, 297 (2d Cir. 1979), addresses only whether reliance on a valid protective
order may be a considered as a countervailing interest to disclosure. But here, the Second Circuit
has already held that the protective order was not valid, as implemented. See Brown v. Maxwell,
929 F.3d 41 (2d. Cir. 2019). Therefore, Martindell is not applicable. Further, in later cases, the
Second Circuit limited Martindell’s ruling to cases involving documents that were not “judicial
documents” subject to a presumption of access. See United States v. Amodeo, 44 F.3d 141 (2d Cir.
1995).
3
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scandalous.” Brown, 929 F.3d at 49 n.28, 51-52. Ms. Maxwell’s argument, here, turns that
reasoning on its head.
Ms. Maxwell also provides no basis for her conclusory statements that the documents at
issue were “abusively filed” court records and files.
C.

Annoyance, Embarrassment, Oppression, and Undue Burden

Rule 26 allows protective orders to issue that allow the sealing of materials upon a showing
of good cause that they are likely to cause annoyance, embarrassment, oppression, or undue
burden. See Fed. R. Civ. P. 26; Brown, 929 F.3d at 51.
Simply stating that questions were “intrusive” or “embarrassing,” however, is insufficient
to meet the good cause standard of Rule 26, especially when the allegations at issue in the litigation
concern the sexual abuse of young girls at the hands of the wealthy and powerful. Framing
allegations of sexual abuse as “private” protects perpetrators at the expense of victims. The Miami
Herald’s coverage of Mr. Epstein’s and his associates’ alleged crimes has nothing to do with
consensual sexual preferences and everything to do with the abuse of young girls, whether that
crime was justly prosecuted or, instead, whether it was quietly dispensed with by the legal system
to protect the reputations of well-connected adults.

This is not information that could be

reasonably characterized as exposing Ms. Maxwell to “annoyance” or “embarrassment” in a way
that could support continued sealing under the good cause standard of Rule 26.
D.

Rights of Suspects Under Criminal Investigation

Ms. Maxwell also claims that the mere existence of criminal investigations into Mr. Epstein
and his associates’ conduct warrants the sealing of materials because it is “unclear who are
witnesses or targets of any investigation.” Dkt. 1057, at 6. The cases she relies on stand for the
general proposition that documents may sometimes be sealed to protect the integrity of criminal

4

Case 1:15-cv-07433-LAP Document 1067 Filed 06/24/20 Page 6 of 10

investigations. See United States v. Longueuil, 567 F.App’x 13, 16 (2d Cir. 2014) (finding it was
not an abuse of discretion to allow continued sealing of discovery materials that were not judicial
documents and that reflected sensitive information about cooperating witnesses and the
government’s investigative methods and techniques); Hardy v. Equitable Life Assurance Soc’y of
United States, 697 F. App’x 723, 725 (2d Cir. 2017) (noting generally that protection of ongoing
investigations and safety of witnesses may be countervailing interests).
However, Ms. Maxwell’s generalized assertion that there are ongoing criminal
investigations is wholly insufficient to warrant sealing. See United States v. Huntley, 943 F. Supp.
2d 383, 387 (E.D.N.Y. 2013) (denying request to seal in high-profile case and noting “[t]here will
be no surprises to the potentially accused by the revelations of their names. Interference with
ongoing investigations will be of almost no significance.”). Further, it is completely unreasonable
to allow Ms. Maxwell – a potential target of investigations – to assert this as a “countervailing
interest” under the circumstances. This would lead to an absurd result in which court documents
that could shed light on how Mr. Epstein’s alleged crimes were kept secret for so long would be
sealed to protect the perpetrators at the expense of victims and the public.
E.

Improper Submission of Documents

Ms. Maxwell contends that documents submitted for a “non-merits purpose” should remain
sealed or redacted if there is any interest in sealing or redaction. The case she cites, SEC v.
TheStreet.com, 273 F.3d 222 (2d Cir. 2001), does not support this argument, nor are Intervenors
aware of any case supporting this position. This position is directly in conflict with Brown v.
Maxwell.

5
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All of the documents at issue appear to have been submitted to the Court for purposes of
an adjudication call upon the court to exercise its Article III powers and are judicial documents.3
Ms. Maxwell’s arguments to the contrary are wholly unsupported.
F.

Untrustworthy, Unreliable, and Incorrect Information

Ms. Maxwell contends that material submitted to the court should not be unsealed because
it is untrustworthy, unreliable, and incorrect. Again, Ms. Maxwell offers little support for those
conclusions, relying on hearsay requirements found in the Federal Rules of Evidence.4 This
argument conflates the admissibility requirements and sealing requirements. See Burton v.
Zwicker & Assocs., No. CV 10-227-WOB-JGW, 2012 WL 12925759, at *1 (E.D. Ky. Sept. 24,
2012) (“[D]efendant cites no authority—nor has the Court independently located any—which
supports the sealing of documents based upon alleged evidentiary problems.”); Krause v. Rhodes,
535 F. Supp. 338, 354 (N.D. Ohio 1979), aff’d, 671 F.2d 212 (6th Cir. 1982) (“It is not a ground
for a protective order as suggested by deponents’ counsel, that the depositions contain hearsay
answers or answers whose relevancy or competency might be suspect. The test of the propriety of
a discovery deposition question or answer is not admissibility at trial, nor is admissibility at trial
the test for entry of the depositions into the public domain.”).

3

Additionally, Ms. Maxwell’s reference to issues that were briefed in various undecided motions
in limine put those motions at issue. Therefore, under the Court’s January 13, 2020 Order, these
motions should also be unsealed. See Dkt. 1018.
4

While Ms. Maxwell is correct that the Amodeo II court allowed some portions of a report
containing hearsay to be sealed, it did so on the basis of specific assertions regarding the material,
rather than the generalized assertions Ms. Maxwell offers.
6
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III.

The Specific Objections for Each of the Documents at Issue Also Do Not Justify
Sealing.

Notwithstanding the 17-page brief submitted by Maxwell, she has failed to identify with
the required specificity any countervailing interest sufficient to overcome the substantial
presumption of access. Instead, Maxwell repeatedly cites generalized concerns and asks the Court
to broadly continue to seal entire documents based on those generalized concerns. These alleged
“countervailing interests” are wholly insufficient to support the continued sealing of documents in
this case. See New York v. Actavis, PLC, No. 14 CIV. 7473, 2014 WL 5353774, at *3 (S.D.N.Y.
Oct. 21, 2014) (citing Lugosch, 435 F.3d at 124) (decisions to seal must be supported by “specific,
on-the-record findings that sealing is necessary to preserve higher values and only if the sealing
order is narrowly tailored to achieve that aim”).
A.

Dkt. 143 and Related Submissions

Ms. Maxwell contends that these pleadings all concern Plaintiff’s attempt to compel Ms.
Maxwell to answer intrusive questions about her sex life. However, the related exhibits and
submissions appear to be much broader and include deposition transcripts, a “Flight Log Summary
Chart” and flight logs, and police reports.
None of the reasons Ms. Maxwell identifies warrants sealing these materials:


J. Does 1 and 2 have not asserted any objections with regard to these materials, despite
receiving notice and an opportunity to be heard.



Sexual content alone is insufficient to justify continued sealing of Ms. Maxwell’s
deposition transcript. This case concerns allegations of sexual assault and trafficking of
minors. There is no recognized privacy interest in allegations of sex trafficking. Any
privacy interest Ms. Maxwell may have is substantially outweighed by the public interest

7
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in disclosure, which will shed light on the abuse of young girls and women—and the
system that allowed the abuse to continue.


There is no support for Ms. Maxwell’s claims that the third-party depositions are
unreliable. She simply claims that her counsel did not cross-examine the witnesses under
oath. But this is the hearsay standard, not the sealing standard. See Section II.F.



Whether Ms. Maxwell is identified as a “suspect, a perpetrator, or participant” in the police
reports is irrelevant to whether the police reports should be unsealed. Additionally, the
police reports are public records under Florida’s Sunshine Act. See Fla. AG Advisory
Opinion AGO 80-96 (“…crime and arrest reports are not exempt from the inspection
provisions of the Public Records Law…”). This lends additional support to the release of
these documents in full here.
B.

Dkt. 153-1, Exhibits 4, 5, 6 and 7

Ms. Maxwell claims that the third-party depositions are unreliable and inadmissible. Again,
this is not the correct standard for sealing. See Section II.F.
C.

Dkt. 172 and Related Submissions

Ms. Maxwell contends that this request was filed for an improper purpose because it could
“have been a straightforward request by Plaintiff to exceed the presumptive 10 deposition limit set
by the Court.” Dkt. 1057, at 8. What this filing could have been is irrelevant to the Court’s analysis:
The relevant inquiry turns on what it was.
Ms. Maxwell does not dispute that the Plaintiff made this request to the Court seeking
judicial action and that the Court acted. The remaining arguments that Ms. Maxwell makes,
including that these are not judicial documents, are all addressed above and/or are non-sequiturs.
D.

Dkt. 199 and Related Submissions

8
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For the reasons set forth above, there is no basis for continuing to seal these documents.
See Sections II.A, B, C, D.
Further, Ms. Maxwell’s claim that the Court’s ruling on these documents is premature
because they name other third parties who have not yet received notice is inconsistent with the
Court’s note in Dkt. 1053. There, the Court said that it was “amenable to unsealing portions of
documents mentioning non-parties rather than waiting to unseal the entirety of a given document
until all non-parties have provided input.” Intervenors ask that the Court follow the approach set
forth in Dkt. 1053.
E.

Dkt. 164 and Related Submissions

It appears the Court has received no objections regarding these submissions, and they
should be released (as to J. Does 1 and 2).
F.

Dkt. 230 and Related Submissions

It appears the Court has received no objections regarding these submissions, and they
should be released (as to J. Does 1 and 2).
CONCLUSION
For all of the foregoing reasons, Intervenors respectfully request that this Court unseal in
their entirety Dkt. entries 143, 164, 172, 199, and 230 and their related submissions (as they pertain
to J. Does 1 and 2).
Dated: New York, New York
June 24, 2020

Respectfully submitted,
/s/ Christine N. Walz
Sanford L. Bohrer
Christine N. Walz
31 West 52nd Street
New York, NY 10019
Telephone: 212.513.3200
Fax: 212.385.9010
Attorneys for Intervenors
Julie Brown and Miami Herald Media Company
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Pursuant to Paragraph 2(f) of the Court’s Order and Protocol for Unsealing Decided
Motions (ECF No. 1044), Plaintiff Virginia Giuffre files this Brief in Opposition to Maxwell’s
Objection to Unsealing Docket Entries 143, 164, 172, 199, and 230. ECF Nos. 1056, 1057.
PRELIMINARY STATEMENT
Maxwell’s objection is a blatant attempt to stall the unsealing process by creating
unjustified obstacles and inducing this Court into a pattern of delay that will ensure the documents
in this case, which are clearly subject to a presumption of public access, never see the light of day.
To be clear, the two Does at issue have not raised any objection to the unsealing of these materials.
It is only Maxwell who objects.
In objecting to the unsealing of any document related to Docket Entries 143, 164, 172, 199,
and 230 (or “the first five motions”), Maxwell has illustrated the very problem that Plaintiff pointed
out in the Original Parties’ April 30, 2020 joint letter to the Court. See ECF No. 1052. Because
only Doe 1 and Doe 2 have received notice of potential sealing thus far, and because the first five
motions contain the names of various other Non-Parties, Maxwell contends in her objection that
the Court cannot unseal any of the first five motions or their related docket entries until each
Non-Party is separately noticed in the order that their name appears on the Non-Party list. Id. at
1-2. Under Maxwell’s approach, the public will not have access to those documents, to which they
have a First Amendment right of access, for years. And if Maxwell’s meritless objections prevail,
the public will never have access to those documents.
Recognizing Plaintiff’s concern, the Court stated in its May 1, 2020 Order that the Court
would be “amenable to unsealing portions of documents mentioning non-parties rather than
waiting to unseal the entirety of a given document until all non-parties have provided input.” ECF
No. 1053 at 1 (emphasis in original). Yet Maxwell now asks the Court to keep every document
related to motions 143, 164, 172, 199, and 230—more than 80 total documents—under seal in
1
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their entirety until every Non-Party listed therein receives notice and has an opportunity to request
excerpts and object. This is despite the fact that Doe 1 and Doe 2 did not even request excerpts of
the documents in which their names appear, let alone file objections to unsealing. Maxwell’s
objections are inconsistent with the Court’s May 1, 2020 Order, the presumption of public access
to documents, and the Second Circuit’s instructions when it remanded this matter nearly a year
ago. Further, Maxwell’s objections are extraordinarily general and vague, and cannot defeat the
First Amendment presumption of public access as to any document. 1
ARGUMENT
The party seeking to seal documents has the burden of demonstrating “that the interests
favoring non-access outweigh those favoring access.” United States v. Amodeo, 44 F.3d 141, 148
(2d Cir. 1995) (“Amodeo I”). Accordingly, Maxwell bears the “burden of demonstrating that such
documents should be sealed,” thereby rebutting the presumption of public access. See Lytle v.
JPMorgan Chase, 810 F. Supp. 2d 616, 621 (S.D.N.Y. 2011); see also In re Parmalat Sec. Litig.,
258 F.R.D. 236, 244 (S.D.N.Y. 2009) (“The party opposing disclosure must make a particular and
specific demonstration of fact showing that disclosure would result in an injury sufficiently serious
to warrant protection.”). “[B]road allegations of harm unsubstantiated by specific examples or
articulated reasoning fail to satisfy the test.” In re Parmalat Sec. Litig., 258 F.R.D. at 244; see also
Tr. of Jan. 16, 2020 Conf. at 7:9-12, 21-23 (“[W]hat we are looking for from you is a specific

Plaintiff is cognizant of the Court’s directive not to file lengthy briefs on every document
throughout the course of the unsealing process. Tr. of Jan. 16, 2020 Conf. at 7:11-14. Plaintiff
has therefore attempted to keep her opposition concise, and attached as Exhibit A hereto a
summary chart of her position as to each document for ease of reference. In future oppositions to
objections to unsealing, Plaintiff will refer back to relevant portions of this brief instead of
re-briefing issues multiple times. Further, Plaintiff files this brief with the same understanding as
Maxwell—that the Original Parties are afforded six pages per document. See Maxwell Mem. at 1
n.1. If the Court’s understanding is different, Plaintiff will submit a corrected, six-page brief.
1

2
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explanation of why the document should remain sealed or the redactions should continue specific
to that document. I think that’s what the Court of Appeals told us we have to do.”).
Maxwell’s general, non-specific arguments that certain documents are, for example,
“personal,” “intrusive,” “embarrassing,” or “unreliable” are woefully inadequate to meet her
burden of overcoming the First Amendment presumption of public access. Maxwell’s failure is
especially jarring in light of the public’s interest in this litigation, which involved voluminous
documents and testimony about Jeffrey Epstein’s transcontinental sex-trafficking operation and
documents concerning various public agencies’ utter failure to protect and bring justice to his
victims. See United States v. Massino, 356 F. Supp. 2d 227, 235 (E.D.N.Y. 2005) (recognizing
that law enforcement’s efforts “to stamp out organized crime in this District” were “a matter of
vital public concern” and that the public had “a legitimate interest in being able to review materials
that helped to ensure that the reputed boss of a notorious organized crime family will spend the
rest of his natural life in a federal prison”); see also Nixon v. Warner Commc’ns, Inc., 435 U.S.
589, 597-98 (1978) (“The interest necessary to support the issuance of a writ compelling access
has been found, for example, in the citizen’s desire to keep a watchful eye on the workings of
public agencies.”).
Maxwell’s present objection to unsealing the first five motions is now Maxwell’s third
attempt at using vague arguments describing high-level categories of countervailing interests to
keep the docket in this case under seal. See Sealed December 5, 2019 Letter (providing the Court
with a list of broad and vague categories of reasons for maintaining nearly all of the motion papers
in this matter under seal); Brown v. Maxwell, No. 18-2868, Dkt. 149 (2d Cir. Mar. 19, 2019) (listing
in a cursory fashion several reasons that the summary judgment materials should remain under in
response to the Second Circuit’s order to show cause). Her consistent failure to adhere to the

3
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Second Circuit’s directive to provide specific reasons as to why specific documents should remain
shielded from the public demonstrates that she cannot articulate such specific reasons and cannot
meet her burden.
Further, the central allegations underlying this case—that Maxwell recruited Plaintiff into
a sex-trafficking network and participated in the recruitment and abuse of many others—are no
secret and have been available to the public for years. See, e.g., Compl. ¶¶ 8, 9, 18, ECF No. 1.
Absent specific, compelling reasons to seal the first five motions in their entirety, Maxwell’s
objections are meritless. Accordingly, as a general approach, the Court should unseal the first five
motions with only (1) the minimal redactions that the Second Circuit applied to the summary
judgment record, Brown, 929 F.3d 41, 48 n.22 (2d Cir. 2019) (the “Brown minimal redactions”),
if any are applicable,2 and (2) redactions of the names of yet-to-be-noticed Non-Parties if the
document reveals non-public information about the Non-Parties that could warrant sealing.
Alternatively, if the Court finds upon review that a document contains no sensitive information
about a yet-to-be-noticed Non-Party, or if the document contains only publicly available
information about a yet-to-be-noticed Non-Party, the Court could unseal the document with only
the Brown minimal redactions, if any, without engaging in the notice process. Either approach
would be consistent with the Second Circuit’s remand instructions. For ease of reference,
Plaintiff’s specific position as to each document at issue is also included in the chart attached to
this brief as Exhibit A.

The Brown minimal redactions encompass: (1) “personally identifying information such as
personal phone numbers, contact lists, birth dates, and social security numbers;” (2) “the names
of alleged minor victims of sexual abuse;” and (3) “deposition responses concerning intimate
matters where the questions were likely only permitted—and the responses only compelled—
because of a strong expectation of continued confidentiality.” 929 F.3d at 48 n.22
2

4
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I.

All Documents at Issue are Judicial Documents Entitled to a Presumption of Public
Access.
Judicial documents, or those that are “relevant to the performance of the judicial function

and useful in the judicial process,” are entitled to a presumption of public access. Brown, 929 F.3d
at 50. The first five motions to be considered under the Order and Protocol for Unsealing Decided
Motions are discovery motions that were resolved by Judge Sweet. ECF No. 1044 at 1. Therefore,
as the Second Circuit explained, “[t]he remaining sealed materials at issue here . . . call[ed] upon
the court to exercise its Article III powers” and “are subject to at least some presumption of public
access.” Brown, 929 F.3d at 50. “[A]ll documents submitted in connection with, and relevant to,
such judicial decision-making” are also entitled to a presumption of public access. Id.; see also
VR Optics, LLC v. Peloton Interactive, Inc., No. 16-CV-6392 (JPO), 2019 WL 2121690, at *8
(S.D.N.Y. May 15, 2019) (motions to compel and exhibits are judicial documents); ECF No. 1018
at 1 (concluding that “motions actually decided by Judge Sweet—along with documents relevant
to Judge Sweet’s decisions on those motions—are properly considered judicial documents to
which a presumption of public access attaches”).
As to the weight of the presumption of public access applicable to the first five motions,
Maxwell’s contention that they are entitled to “the lowest presumption of public access” is
incorrect. Maxwell Mem. at 2. The first five motions are all resolved discovery motions. “While
adjudication of the ultimate merits of the case arguably triggers the highest degree of protection
against sealing, this does not imply that motion papers addressed to a discovery dispute do not
trigger the public-access presumption.” In re Omnicom Grp., Inc. Sec. Litig., No. 02 CIV. 4483
RCC/MHD, 2006 WL 3016311, at *4 (S.D.N.Y. Oct. 23, 2006).

“[E]rroneous judicial

decision-making with respect to such evidentiary and discovery matters can cause substantial
harm.” Brown, 929 F.3d at 50. Further, “a court must still articulate specific and substantial
5
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reasons for sealing such material.” Id. All of the documents at issue, including motions, briefs,
declarations, and exhibits, are therefore judicial documents entitled to a presumption of public
access that can only be overcome by specific and substantial reasons for sealing.
II.

The Court Should Unseal Portions of Docket Entries the Second Circuit Already
Released.
The List of Decided Motions that the Original Parties submitted to the Court (ECF No.

1049) contains a column indicating that certain portions of the documents at issue were already
unsealed by the Second Circuit. The Court should unseal any portion of the first five motions that
is already available to the public.
III.

The Court Should Unseal Portions of Documents Mentioning Doe 1 and Doe 2.
Pursuant to the Court’s May 1, 2020 Order, the Court should “unseal[] portions of

documents mentioning [Doe 1 and Doe 2] rather than waiting to unseal the entirety of [the first
five motions] until all non-parties have provided input.” ECF No. 1053 at 1. Neither Doe 1 nor
Doe 2 requested excerpts of the sealed materials that mention their names, and Maxwell has not
identified any compelling reason to continue to keep their identities hidden. In fact, Doe 1 and
Doe 2’s names, as well as their relationships with Jeffrey Epstein and Ghislaine Maxwell, have
already been widely publicized, weighing against continued sealing. See, e.g., United States
v. Avenatti, No. (S1) 19 CR. 373 (PGG), 2020 WL 70952, at *6 (S.D.N.Y. Jan. 6, 2020) (“In
considering whether sealing is appropriate, an important consideration is, of course, whether the
information sought to be kept confidential is already public.”); Lytle, 810 F. Supp. 2d at 626
(“While the conduct at issue may be potentially embarrassing to these employees . . . their names
are already in the public record, and have been for several years.”). Their names, as well as
portions of Doe 1’s deposition transcripts and statements to law enforcement, were made public
when the Second Circuit unsealed the summary judgment record in this matter. Indeed, a quick
6
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Google search of Doe 1 or Doe 2’s last name, plus the term “Epstein” or “Maxwell,” reveals much
of the information about those Non-Parties that is currently under seal.
The only argument that Maxwell makes concerning documents specifically relating to Doe
1 or Doe 2 is that Docket Entries 204-3 and 212-3, identical excerpts from Doe 1’s deposition,
should remain sealed because “J. Doe 1 made it clear in this deposition that J. Doe 1 did not want
any further involvement in this matter and that J. Doe 1 was unable to accurately recall details of
the events described as a result of a medical condition.” Maxwell Mem. at 13.3 Whether Doe 1
wants to be involved in this matter has no bearing on whether the public has a constitutional right
to access excerpts from his deposition that were exhibits to motion papers. And Maxwell cites no
precedent for the proposition that Doe 1’s memory is a countervailing interest sufficient to justify
continued sealing—Doe 1’s medical condition may have been the proper subject of
cross-examination, but it does not justify keeping portions of his deposition shielded from the
public, which can judge his credibility for itself. The Court should unseal Docket Entries 204-3
and 212-3.
As to the following docket entries that mention Doe 1 or Doe 2, Maxwell has identified no
reason to keep the portions of the documents that mention them under seal. The Court should
unseal them at this time.
Docket Entry & Page Number(s)
173-6 at 71, 72, 73, 218
184 at 3
203 at 2, 5, 6
211 at 2, 5, 6
212 at 2
224 at 2
3

In referring to specific documents, Plaintiff refers to them by the docket entry number that
appears on the docket and on the List of Decided Motions. Plaintiff recognizes that this approach
is inconsistent with how Maxwell’s brief refers to documents in some places, but believes that her
approach is the clearest way to convey her position as to each document to the Court.
7
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235-4 at 122, 126, 134, 138
249-4 at 4, 5
249-13 at 2
Finally, Docket Entry 152 summarizes publicly available statements. Page 6 summarizes
(1) Doe 1’s statements to law enforcement in a report that is already entirely public and (2) the
entirely publicly available deposition testimony of a deceased Non-Party. That page, at the very
least, should unsealed. Docket Entry 185-3, which mentions J. Doe 1, is already entirely publicly
available on the docket of Doe v. United States, 08-cv-80736 (S.D. Fla.), and therefore should also
be unsealed.
IV.

The Court Should Unseal Docket Entry 143 and Related Docket Entries.
In addition to unsealing portions of Docket Entry 143 and related docket entries that

mention Doe 1 or Doe 2, the Court should unseal Docket Entries 143, 144-1, 144-2, 144-4, 144-5,
144-6, 144-7, 149, 150-1, 152, 153, and 153-1 because Maxwell has failed to meet her burden of
identifying specific competing and compelling interests in favor of sealing, and that those interests
outweigh the presumption of access. See Lytle, 810 F. Supp. 2d at 621; In re Parmalat Sec. Litig.,
258 F.R.D. at 244. Maxwell contends that the above-listed documents should all remain under
seal because they contain “quotes from, summaries of, or portions of transcripts” from Maxwell’s
deposition and that the subject matter of the documents “is extremely personal, confidential, and
subject to considerable abuse by the media.” Maxwell Mem. at 3. Her arguments are unavailing
and insufficient to meet her burden of showing that her deposition transcript or any document
containing an excerpt from or discussion of her deposition must remain sealed or redacted in its
entirety.

8
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A.

“Personal” Information in Maxwell’s Deposition Transcript Does Not
Warrant Continued Sealing.

First and foremost, Maxwell’s broad and vague claim that the above-listed docket entries
contain “personal” information and therefore should remain entirely sealed is unavailing. But even
if Maxwell had provided specific reasons as to why certain portions of her deposition are
“personal,” “most of the cases in which courts have concluded that the privacy interests of
individuals were sufficient to overcome the presumption of access involve illness or sensitive
personal financial information.” Lytle, 810 F. Supp. 2d at 629. And it is generally the privacy
interests of “innocent third parties,” not defendants accused of serious misconduct, that “weigh
heavily in a court’s balancing equation.” United States v. Amodeo, 71 F.3d 1044, 1050 (2d Cir.
1995) (“Amodeo II”). Finally, in cases with far reaching public ramifications, like this one, and
where there exists “a fair opportunity for the subject to respond to any accusations contained
therein,” also like this one, countervailing privacy interests “are at the lowest.” United States
v. Huntley, 943 F. Supp. 2d 383, 387 (E.D.N.Y. 2013) (internal quotation marks and citations
omitted); see also Amodeo II, 71 F.3d at 1051 (“[A] court may consider whether the nature of the
materials is such that there is a fair opportunity for the subject to respond to any accusations
contained therein.”).
B.

The Potential for “Media Abuse” Does Not Warrant Continued Sealing.

Second, Maxwell vaguely states that the above-listed documents are “subject to
considerable abuse by the media.” Maxwell Mem. at 3. Not only is this vague and not specific
enough to satisfy Maxwell’s burden of justifying continued sealing, but “a generalized concern of
adverse publicity concerning a public figure is [not] a sufficiently compelling reason that
outweighs the presumption of access.” Prescient Acquisition Grp., Inc. v. MJ Public Trust, 487
F. Supp. 2d 374, 375 (S.D.N.Y. 2007) (rejecting opposition to unsealing on the basis that the
9
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celebrity status of Michael Jackson, a party, would make portions of the record “subject to
sensational media accounts”). The fact that the public and the media are interested in this case
weighs in favor of unsealing Maxwell’s deposition, not against it.
C.

The Protective Order Does Not Warrant Continued Sealing.

Third, Maxwell cites “reasonable reliance on a protective order by a party or non-party” as
a reason to keep portions and summaries of her deposition transcript sealed. Maxwell Mem. at
3-4. But reasonable reliance on a protective order is not a countervailing interest that alone justifies
keeping a document sealed. Martindell, the case on which Maxwell primarily relies, was not about
the presumption of public access or sealing. Martindell v. Int’l Tel. & Tel. Corp., 594 F.2d 291
(2d Cir. 1979). Rather, the issue in that case was the modification of a protective order. Id. at 296.
Further, in another case that Maxwell cites, S.E.C. v. TheStreet.Com, 273 F.3d 222, 234 (2d Cir.
2001), the Second Circuit explained that “in the case of documents that are not ‘judicial
documents’ . . . Martindell establishes a strong presumption against public access where it is
established that the party claiming privacy has reasonably relied on the protective order.”
(Emphasis added). The cases that Maxwell cites say nothing about generalized reliance on a
protective order being sufficient to shield judicial documents from the public, or whether such
reliance can outweigh the preemption of public access. Absent some other legitimate and specific
countervailing interest justifying closure, Maxwell cannot rely on the protective order alone to
defeat the presumption of public access to the judicial documents at hand.
But even if “reasonable reliance on a protective order” could alone outweigh the
presumption of public access, Maxwell has failed to demonstrate that she relied on the protective
order in answering every single question during her deposition. In fact, the Second Circuit squarely
addressed and rejected the argument Maxwell currently makes in Lugosch v. Pyramid Co. of
Onondaga, 435 F.3d 110 (2d Cir. 2006). In Lugosch, “[t]he district court suggested that [a]
10
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confidentiality order was a strong factor against [public] access,” but the Second Circuit disagreed
and held that the existence of a confidentiality order did not defeat the presumption of public access
to judicial documents where the order was an umbrella order and specifically contemplated that
relief from its provisions could be sought at any time. 435 F.3d at 125. The Second Circuit
explained that: “umbrella protection should not substantively expand the protection provided by
Rule 26(c)(7) or countenanced by the common law of access. To reverse the burden in this
situation would be to impose a significant and perhaps overpowering impairment on the public
access right.” Id. at 126 (quoting In re Coordinated Pretrial Proceedings, 101 F.R.D. 34, 43-44
(C.D. Cal. 1984)).
In this case, as in Lugosch, the protective order is an umbrella protective order that
“specifically contemplates that relief from the provisions of the order may be sought at any time.”
Lugosch, 435 at 125; ECF No. 62 ¶¶ 11, 14. Maxwell cannot use such an umbrella order to shield
the entirety of her deposition from the public. “Given this provision, it is difficult to see how
[Maxwell] can reasonably argue that [she] produced documents in reliance on the fact that the
documents would always be kept secret.” See Lugosch, 435 F.3d at 125.
Contrary to Maxwell’s argument, Brown is of no help to her here and does not support
keeping Maxwell’s deposition under seal in its entirety due to the mere existence of a protective
order. Rather, the Second Circuit stated that it would release “a minimally redacted version of the
summary judgment record” to protect: (1) “personally identifying information;” (2) “the names of
alleged minor victims of sexual abuse;” and (3) “deposition responses concerning intimate matters
where the questions were likely only permitted—and the responses only compelled—because of a
strong expectation of continued confidentiality.” 929 F.3d at 48 n.22 (emphasis added). Maxwell
has not explained what redactions to her deposition transcript are warranted under the Second

11
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Circuit’s criteria, and has provided no reason justifying the above-listed documents remaining
sealed in their entirety. See Lugosch, 435 F.3d at 126 (“[O]n remand, the defendants should have
the opportunity to call the district court’s attention to any particular circumstances surrounding
the production of a contested document.” (emphasis added)). Maxwell’s broad reliance on the
protective order does not justify the permanent sealing of her entire deposition transcript.
D.

The “Abuse of Court Records and Files” Does Not Warrant Continued
Sealing.

Fourth, Maxwell’s contention that docket entries related to Docket Entry 143 were
improperly submitted or constituted an “abuse of court records and files” is meritless. Maxwell
Mem. at 4. Each document at issue was submitted to assist the Court in rendering a decision on a
discovery motion. Maxwell has failed to articulate with any specificity whatsoever how each
document was an abuse of court records, merely stating that the documents are “textbook examples
of materials that should not be submitted to courts because of their potential for abuse.” Id. Filing
excerpts from deposition transcripts or summaries of deposition testimony in connection with
discovery motions is commonplace, not an “abuse of court records.”
Further, “prevention of the abuse of court records and files” is not a legitimate
countervailing interest justifying sealing of documents. After holding that the district court’s
“failure to conduct an individualized review of the sealed materials” was an abuse of discretion,
the Second Circuit in dicta “describe[d] certain methods courts can employ to” prevent records
from being used to “gratify private spite or promote public scandal” or “serve as reservoirs of
libelous statements for press consumption.” Brown, 929 F.3d at 51-52. The Court did not hold
that “the abuse of court records and files” is a reason to keep documents shielded from the public
after they have already been filed and ruled upon by the court. In fact, Brown provided a cautionary
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note that the public should recognize that public court filings do not necessarily reflect the court’s
own findings and should read filings “with discernment.” Id. at 53.
E.

“Annoyance, Embarrassment, Oppression, and Undue Burden” Do Not
Warrant Continued Sealing.

Fifth, Maxwell’s countervailing interest of “[a]nnoyance, embarrassment, oppression,
undue burden” does not explain with specificity why all portions or summaries of Maxwell’s
deposition must remain under seal. Maxwell Mem. at 4. Stating that “[t]he questions were
intrusive and embarrassing” is simply not enough to overcome the presumption of public access.
See Lytle, 810 F. Supp. 2d 616 at 626 (refusing to redact names of targets of harassment and
discrimination complaints even though “conduct at issue may be potentially embarrassing to these
employees”); see also Bernsten v. O’Reilly, 307 F. Supp. 3d 161, 169 (S.D.N.Y. 2018) (denying
motion to seal where the defendant failed to “explain what conduct may, or may not, be
embarrassing or the public ramifications of that conduct”); Wolinsky v. Scholastic Inc., 900
F. Supp. 2d 332, 339 (S.D.N.Y. 2012) (holding that the fear that disclosure will cause
embarrassment was too “speculative” and “insufficient to justify sealing” (internal quotation marks
and citations omitted)). The fact that this case involves the sensitive subject of child sex abuse
does not allow an accused abuser to shield her conduct by claiming embarrassment.
Similarly, the fact that Maxwell’s deposition transcript and documents summarizing her
deposition contain allegations of misconduct is not enough to warrant continued sealing. “Were
this the standard for sealing, it is difficult to imagine any lawsuit in which any of the papers—
starting with the complaint and ending with summary-judgment motions—would not be subject to
seal.” In re Omnicom Grp., Inc. Sec. Litig., 2006 WL 3016311, at *2.

13
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F.

A Criminal Investigation Does Not Warrant Continued Sealing.

Finally, Maxwell cites the countervailing interest of “[p]reserving the fundamental rights
of suspects or others under criminal investigation” as justifying complete sealing of any document
containing portions or summaries of her deposition testimony. Maxwell Mem. at 5. She states
that she is aware of an investigation “surrounding the alleged conduct of Mr. Epstein,” provides
no other information, yet states in a conclusory manner that “the sealed testimony or summaries
may inappropriately influence potential witnesses or alleged victims.” Id. Maxwell provides no
support for her assertion that the criminal justice system would be hindered by the disclosure of
her deposition testimony, and she cannot demand blanket sealing based on vague assertions about
a criminal investigation.
Maxwell has failed to meet her burden of justifying the continued sealing of Docket Entries
143, 144-1, 144-2, 144-4, 144-5, 144-6, 144-7, 149, 150-1, 152, 153, and 153-1.4 The Court should
unseal those documents in their entirety, with only any applicable Brown minimal redactions and
redactions of yet-to-be-noticed Non-Party names if the sealed information about the Non-Parties
is sensitive and non-public.
V.

The Court Should Unseal Docket Entry 164 and Related Docket Entries.
Maxwell stated that she does not object to unsealing Docket Entry 164 and its related

docket entries at a later date, but that doing so now would be premature “because various
Non-Parties may raise countervailing interests that must be addressed by the Court pursuant to the
Protocol.” Maxwell Mem. at 14–15. In light of Maxwell’s failure to identify any reason to keep

4

Maxwell also contends that the following docket entries should remain under seal: 144-3,
153, 153-2, 153-3, 153-4, 153-5, 153-6, 153-7. Maxwell Mem. at 5-7. With the exception of
Docket Entry 153, however, which contains only one redaction that can be removed because it
poses no countervailing interests, these docket entries are already publicly available on the docket
and are not on the List of Decided Motions.
14
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these documents sealed or redacted, Docket Entry 164 and its related docket entries should be
unsealed with only any applicable Brown minimal redactions and redactions of the names of
yet-to-be-noticed Non-Parties if the sealed information about the Non-Parties is sensitive and nonpublic.5
VI.

The Court Should Unseal Docket Entry 172 and Certain Related Docket Entries
In addition to unsealing portions of Docket Entry 172 and its related docket entries that

mention Doe 1 or Doe 2, the Court should unseal Docket Entries 172, 173, 173-6, 189, 190, 190-1,
203, 204, 204-3, 211, 212, and 224 because Maxwell has failed to meet her burden of identifying
specific competing and compelling interests in favor of sealing, and that those interests outweigh
the presumption of public access. See Lytle, 810 F. Supp. 2d at 621; In re Parmalat Sec. Litig.,
258 F.R.D. at 244. Docket Entries 204-3 and 212-3, excerpts from Doe 1’s deposition, are
addressed in Part III, supra.
A.

Docket Entry 172

As to Docket Entry 172, Maxwell contends that all redactions should remain in place
because the document contains “references” to her deposition testimony and a Non-Party’s
deposition testimony, and she cites the same countervailing interests discussed in Part IV, supra.
Maxwell Mem. at 8. For the same reasons explained above, she has failed to state with specificity
why the portions of this document that mention no Non-Party should remain shielded from the
public. Further, the portions of the document that are relevant to Maxwell’s deposition (pp. 2-8,
12, 16-17) do not actually summarize Maxwell’s testimony, but rather summarize either Plaintiff’s
public allegations in this matter or questions that Maxwell failed to answer during her deposition.
Therefore, even if Maxwell’s vague references to, for example, “personal” or “embarrassing”

5

Docket Entries 165-3, 185-2, and185-15 are already publicly available on the docket of
Doe v. United States, 08-cv-80736 (S.D. Fla.).
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information were valid reasons to keep a document sealed, Docket Entry 172 cannot be said to
contain any such “personal” information because it does not list Maxwell’s answers to “personal”
or “embarrassing” questions. Pages 2 through 8 of Docket Entry 172 should therefore be
unredacted.
If the Court declines to unseal pages 2 through 8 in full, the following items in Docket
Entry 172 summarize portions of Maxwell’s deposition that are already public and should be
unsealed. Specifically, each bullet point listed below includes a citation to a page of Maxwell’s
deposition that is a part of the summary judgment record that the Second Circuit unsealed.
Publicly Available Item
Page 6, Bullet Point No. 5
Page 6, Bullet Point No. 6
Page 7, Bullet Point No. 3
Page 7, Bullet Point No. 5
Page 7, Bullet Point No. 10
B.

Docket Entry 173-6

Docket Entry 173-6 is a full transcript of Maxwell’s deposition. Again, instead of
providing specific reasons to redact certain portions of her deposition, Maxwell contends the entire
document must remain under seal because the deposition was “taken under the guarantee of the
Protective Order.” Maxwell Mem. at 11. For the reasons articulated in Part IV, supra, this is
simply not how the presumption of public access works. The protective order that governs this
case is a blanket order covering any document that the producing party deemed “private,” and the
contention that Maxwell relied on that protective order in answering each and every deposition
question is not reasonable or credible. See supra Part IV.C. Maxwell has failed to articulate any
specific, compelling reason to keep this entire document, which largely contains questions about
the public allegations underlying this case and refusals to answer those questions, under seal and
shielded from the public. In re Parmalat Sec. Litig., 258 F.R.D. at 244 (“[B]road allegations of
16
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harm unsubstantiated by specific examples or articulated reasoning fail to satisfy the test [for
sealing].”). Further, portions of this transcript are already public, as noted on the List of Decided
motions.

Docket Entry 173-6 should therefore be unsealed with only the Brown minimal

redactions, if any are applicable, and of the names of yet-to-be-noticed Non-Parties if the sealed
information about the Non-Parties is sensitive and non-public.
C.

Docket Entries 203, 211, 224

Maxwell contends that the redactions in Docket Entry 203 contain quotations from
Non-Party depositions, and thus that all of the redactions should remain in place. Maxwell Mem.
at 12. But, at a minimum, the following redactions contain no such quotations and do not implicate
the privacy interests of any Non-Party, or merely restate the public allegations that Plaintiff made
against Maxwell, and can be unsealed:
Page
Page 3
Page 4

Page 5
Page 6
Page 7
Page 8

Redaction
From “The proposed” through “by Defendant.”
All Redactions (redacted information
regarding Non-Party summarizes public
portions of his deposition)
From “Given that” through “reasonable
request.”
“Ms. Giuffre” through “and that Ms.”
All Redactions
All Redactions

Docket Entries 211 and 224 are corrected or amended versions of Docket Entry 203, and should
be treated similarly.6

6

Maxwell objects to unsealing Docket Entries 173-7, 173-8, and 173-9, Maxwell Mem. at
11, but those documents are not currently sealed and are thus not on the List of Decided Motions.
The same is true of Docket Entries 173-1, 173-2, 173-3, 173-4, 173-10, which Maxwell argues are
not judicial documents because they contain “various back and forth emails between counsel.”
Maxwell Mem. at 11-12. These docket entries are already available to the public in full on the
docket.
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VII.

The Court Should Unseal Docket Entry 199 and Certain Related Docket Entries
In addition to unsealing portions of docket entries related to Docket Entry 199 that mention

Doe 1 or Doe 2, the Court should unseal Docket Entries 228, 229, 229-2, 229-4, 229-10, 229-11,
249, and 249-4 because Maxwell has failed to meet her burden of identifying specific competing
and compelling interests in favor of sealing, and that those interests outweigh the presumption of
public access. See Lytle, 810 F. Supp. 2d at 621; In re Parmalat Sec. Litig., 258 F.R.D. at 244.7
As to these documents, Maxwell has summarily stated that these documents should remain sealed
because they mention Non-Parties that have yet to receive notice, and that the Court “could
determine that the Sealed Materials remain sealed by application of countervailing interests CI-1
through CI-4.” Maxwell Mem. at 13. Yet again, Maxwell has failed to provide any specific reasons
to keep these documents entirely under seal that outweigh the presumption of public access. The
Court should therefore unseal docket entries related to Docket Entry 199 in their entirety, with
minimal redactions as articulated in Brown, if any are applicable, and of the names of yet-to-benoticed Non-Parties if the sealed information about the Non-Parties is sensitive and non-public.

Plaintiff takes no position at this time as to the following docket entries: 173-5; 204-1;
204-2; 212-1; 212-2. Plaintiff, however, points out that the List of Decided Motions notes that the
Second Circuit already unsealed various portions of those documents, which may be unsealed in
these docket entries as well.
Plaintiff agrees with Maxwell that everything except for the redaction on page 5 of Docket
Entry 189 should be unsealed. Maxwell Mem. at 12. But because there are no other Non-Parties
mentioned in redacted portions of the document, there is no need to wait for further Non-Parties
to be noticed to do so.
Plaintiff also agrees with Maxwell that Docket Entries 190 and 190-1 can be unsealed,
Maxwell Mem. at 12, with the exception of page 2 of 190-1 because that letter appears to have
been included in the filing by mistake. Because there are no other Non-Parties mentioned in the
documents, there is no need to wait for further Non-Parties to be noticed to do so.
7
Docket Entry 229-1 is a Non-Party deposition transcript, and Plaintiff takes no position as
to that document at this time
18
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VIII. The Court Should Unseal Docket Entry 230 and Related Docket Entries
Maxwell does not object to unsealing Docket Entry 230 and its related docket entries at
later date, but contends that doing so now would be premature “because various Non-Parties may
raise countervailing interests that must be addressed by the Court pursuant to the Protocol.”
Maxwell Mem. at 14-15. In light of Maxwell’s failure to identify any reason to keep these
documents sealed or redacted, Docket Entry 230 and its related docket entries should be unsealed
with only the Brown minimal redactions, if applicable, and redactions of the names of yet-to-benoticed Non-Parties if the sealed information about the Non-Parties is sensitive and non-public.
However, Docket Entries 235-5, 235-6, 235-8, 235-9, 260, 260-1, 260-2, 267, and 268-1 contain
Plaintiff’s medical records or information about Plaintiff’s medical history, and such information
should remain sealed or redacted. See United States v. Sattar, 471 F. Supp. 2d 380, 387 (S.D.N.Y.
2006) (noting that a party’s medical records implicate a privacy interest that would warrant
redaction or sealing). 8
CONCLUSION
For the foregoing reasons, the Court should reject Maxwell’s objection to keeping Docket
Entries 143, 164, 172, 199, and 230 sealed in their entirety at this time, and unseal or unredact
them as directed by the Second Circuit.

Docket Entries 235-7 and 268-2 are Non-Party deposition transcript, and Plaintiff takes no
position as to those docket entries at this time. The Second Circuit has, however, already unsealed
certain pages of the deposition at Docket Entry 268-2, as noted in the List of Decided Motions.
8
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Dated: June 24, 2020

Respectfully Submitted,
/s/ Sigrid S. McCawley
Sigrid S. McCawley
(Pro Hac Vice)
BOIES SCHILLER FLEXNER LLP
401 E. Las Olas Blvd., Suite 1200
Ft. Lauderdale, FL 33301
(954) 356-0011
Counsel for Plaintiff Virginia Giuffre
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Exhibit A
Plaintiff’s Position on Docket Entries 143, 164, 172, 199, & 230

Docket Entry
143: Plaintiff’s Motion 
to Compel Defendant to
Answer Deposition
Questions

144

Unseal with applicable Brown minimal redactions (if any) and
redactions of yet-to-be-noticed Non-Party names (if any)

Unseal in full (no applicable Brown minimal redactions or yetto-be-noticed Non-Party names)



Unseal with applicable Brown minimal redactions (if any) and
redactions of yet-to-be-noticed Non-Party names (if any)



Unseal with applicable Brown minimal redactions (if any) and
redactions of yet-to-be-noticed Non-Party names (if any)



Unseal with applicable Brown minimal redactions (if any) and
redactions of yet-to-be-noticed Non-Party names (if any)



Unseal with applicable Brown minimal redactions (if any) and
redactions of yet-to-be-noticed Non-Party names (if any)



Unseal with applicable Brown minimal redactions (if any) and
redactions of yet-to-be-noticed Non-Party names (if any)



Unseal with applicable Brown minimal redactions (if any) and
redactions of yet-to-be-noticed Non-Party names (if any)



Unseal with applicable Brown minimal redactions (if any) and
redactions of yet-to-be-noticed Non-Party names (if any)



Unseal in its entirety (no applicable Brown minimal redactions
or yet-to-be-noticed Non-Parties)



Unseal pages released by Second Circuit (see List of Decided
Motions)
Unseal remainder of the document with applicable Brown
minimal redactions (if any) and redactions of yet-to-be-noticed
Non-Party names (if any)

144-1

144-2

144-4

144-5

144-6

144-7

149

Plaintiff’s Position

150

150-1



152




Unseal portions summarizing Doe 1’s public statements (pg. 6)
Unseal portions summarizing deceased Non-Party’s public
statements (pg. 6)
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153


Unseal with applicable Brown minimal redactions (if any) and
redactions of yet-to-be-noticed Non-Party names (if any)



Unseal in full (no applicable Brown minimal redactions or yetto-be-noticed Non-Party names)



Unseal in full (no applicable Brown minimal redactions or yetto-be-noticed Non-Party names)



Unseal in full (document is already public)



Unseal with applicable Brown minimal redactions (if any) and
redactions of yet-to-be-noticed Non-Party names (if any)
Unseal with applicable Brown minimal redactions (if any) and
redactions of yet-to-be-noticed Non-Party names (if any)
Unseal in full (no applicable Brown minimal redactions or yetto-be-noticed Non-Party names)
Unseal portions mentioning Doe 1 or Doe 2 (pg. 3)
Unseal with applicable Brown minimal redactions (if any) and
redactions of yet-to-be-noticed Non-Party names (if any)

153-1
164: Defendant’s
Motion to Compel all
Attorney-Client
Communications and
Work Product Put At
Issue by Plaintiff and
Her Attorneys
165
165-3
165-8
165-10
165-11
184







Unseal in full (no applicable Brown minimal redactions or yetto-be-noticed Non-Party names)



Unseal in full (document is already public)



Unseal in full (document is already public)



Unseal pages released by Second Circuit (see List of Decided
Motions)
Unseal remainder of document with applicable Brown minimal
redactions (if any) and redactions of yet-to-be-noticed Non-Party
names (if any)
Unseal in full (no applicable Brown minimal redactions or yetto-be-noticed Non-Party names)

185
185-2
185-3

185-11

185-13

Unseal remainder of the document with applicable Brown
minimal redactions (if any) and redactions of yet-to-be-noticed
Non-Party names (if any)
Unseal in full (no applicable Brown minimal redactions or yetto-be-noticed Non-Party names)
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185-14
185-15





Unseal with applicable Brown minimal redactions (if any) and
redactions of yet-to-be-noticed Non-Party names (if any)



Unseal in full (no applicable Brown minimal redactions or yetto-be-noticed Non-Party names)



Unseal in full (no applicable Brown minimal redactions or yetto-be-noticed Non-Party names)
Unseal with applicable Brown minimal redactions (if any) and
redactions of yet-to-be-noticed Non-Party names (if any)
In the alternative, at a minimum, unseal bullets summarizing
Maxwell’s public deposition testimony

185-16

194
194-3
172: Plaintiff’s Motion
to Exceed Presumptive
Ten Deposition Limit





Unseal with applicable Brown minimal redactions (if any) and
redactions of yet-to-be-noticed Non-Party names (if any)



Unseal pages released by Second Circuit (see List of Decided
Motions)
No position as to the remainder of the document

173

173-5




173-6





189
190

Unseal pages released by Second Circuit (see List of Decided
Motions)
Unseal portions mentioning Doe 1 or Doe 2 (pg. 71, 72, 73, 218)
Unseal the remainder of the document with applicable Brown
minimal redactions (if any) and redactions of yet-to-be-noticed
Non-Party names (if any)
Unseal everything except for redaction on page 5 until NonParty deponent receives notice



Unseal in full (no applicable Brown minimal redactions or yetto-be-noticed Non-Party names)



Unseal everything except for inadvertently included letter on
page 2




Unseal portions mentioning Doe 1 or Doe 2 (pp. 2, 5, 6)
Unseal the remainder of the document with applicable Brown
minimal redactions (if any) and redactions of yet-to-be-noticed
Non-Party names (if any)

190-1

203

Unseal with applicable Brown minimal redactions (if any) and
redactions of yet-to-be-noticed Non-Party names (if any)
Unseal in full (document is already public)
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204

204-1



Unseal with applicable Brown minimal redactions (if any) and
redactions of yet-to-be-noticed Non-Party names (if any)



Unseal pages released by Second Circuit (see List of Decided
Motions)
No position as to the remainder of the document




204-2
204-3






211

212





212-1

212-2
212-3

224
199: Plaintiff’s Motion
for Extension of Time
to Complete
Depositions









Unseal in full (no applicable Brown minimal redactions or yetto-be-noticed Non-Party names)
Unseal portions mentioning Doe 1 or Doe 2 (pp. 2, 5, 6)
Unseal the remainder of the document with applicable Brown
minimal redactions (if any) and redactions of yet-to-be-noticed
Non-Party names (if any)
Unseal portions mentioning Doe 1 or Doe 2 (pg. 2)
Unseal the remainder of the document with applicable Brown
minimal redactions (if any) and redactions of yet-to-be-noticed
Non-Party names (if any)
Unseal pages released by Second Circuit (see List of Decided
Motions)
No position as to the remainder of the document
Unseal pages released by Second Circuit (see List of Decided
Motions)
No position as to the remainder of the document
Unseal in full (no applicable Brown minimal redactions or yetto-be-noticed Non-Party names)
Unseal portions mentioning Doe 1 or Doe 2 (p. 2)
Unseal the remainder of the document with applicable Brown
minimal redactions (if any) and redactions of yet-to-be-noticed
Non-Party names (if any)
N/A (not currently sealed or redacted)



Unseal with applicable Brown minimal redactions (if any) and
redactions of yet-to-be-noticed Non-Party names (if any)



Unseal with applicable Brown minimal redactions (if any) and
redactions of yet-to-be-noticed Non-Party names (if any)

228
229

Unseal pages released by Second Circuit (see List of Decided
Motions)
No position as to the remainder of the document
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229-1

229-2



No position



Unseal pages released by Second Circuit (see List of Decided
Motions)
Unseal the remainder of the document with applicable Brown
minimal redactions (if any) and redactions of yet-to-be-noticed
Non-Party names (if any)
Unseal pages released by Second Circuit (see List of Decided
Motions)
Unseal the remainder of the document with applicable Brown
minimal redactions (if any) and redactions of yet-to-be-noticed
Non-Party names (if any)
Unseal in full (no applicable Brown minimal redactions or yetto-be-noticed Non-Party names)




229-4




229-10
229-11
248





Unseal in full (no applicable Brown minimal redactions or yetto-be-noticed Non-Party names)




Unseal portions mentioning Doe 1 or Doe 2 (pp. 4, 5)
Unseal the remainder of the document with applicable Brown
minimal redactions (if any) and redactions of yet-to-be-noticed
Non-Party names (if any)
Unseal portions mentioning Doe 1 or Doe 2 (p. 2)
Unseal the remainder of the document with applicable Brown
minimal redactions (if any) and redactions of yet-to-be-noticed
Non-Party names (if any)

249

249-4

Unseal in full (no applicable Brown minimal redactions or yetto-be-noticed Non-Party names)
No position



249-13



Unseal with applicable Brown minimal redactions (if any) and
redactions of yet-to-be-noticed Non-Party names (if any)



Unseal with applicable Brown minimal redactions (if any) and
redactions of yet-to-be-noticed Non-Party names (if any)


230:
Defendant’s Motion to

Reopen Deposition of
Plaintiff Virginia Giuffre

Keep redactions of information related to Plaintiff’s medical
history
Unseal the remainder of the document with applicable Brown
minimal redactions (if any) and redactions of yet-to-be-noticed
Non-Party names (if any)

249-14

249-15

5

Case 1:15-cv-07433-LAP Document 1068-1 Filed 06/24/20 Page 6 of 7
Exhibit A
Plaintiff’s Position on Docket Entries 143, 164, 172, 199, & 230


Unseal with applicable Brown minimal redactions (if any) and
redactions of yet-to-be-noticed Non-Party names (if any)



Unseal pages released by Second Circuit (see List of Decided
Motions)
Unseal portions mentioning Doe 1 or Doe 2 (pp. 122, 126, 134,
138)
Unseal the remainder of the document with applicable Brown
minimal redactions (if any) and redactions of yet-to-be-noticed
Non-Party names (if any)

235


235-4






Medical records on pages 5-12 should remain sealed
Unseal the remainder of the document with applicable Brown
minimal redactions (if any) and redactions of yet-to-be-noticed
Non-Party names (if any)



Keep sealed



No position



Keep sealed



Keep sealed



Unseal with applicable Brown minimal redactions (if any) and
redactions of yet-to-be-noticed Non-Party names (if any)





Unseal with applicable Brown minimal redactions (if any) and
redactions of yet-to-be-noticed Non-Party names (if any)
Unseal with applicable Brown minimal redactions (if any) and
redactions of yet-to-be-noticed Non-Party names (if any)
Keep redactions



Keep sealed



Keep sealed



Keep redactions of information related to Plaintiff’s medical
history
Unseal the remainder of the document with applicable Brown
minimal redactions (if any) and redactions of yet-to-be-noticed
Non-Party names (if any)

235-5

235-6
235-7
235-8
235-9
235-10
235-12
235-13
260
260-1
260-2

267
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Unseal with applicable Brown minimal redactions (if any) and
redactions of yet-to-be-noticed Non-Party names (if any)



Keep sealed



Unseal pages released by Second Circuit (see List of Decided
Motions)
No position on the remainder of the document

268
268-1
268-2
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Docket Entry
143: Plaintiff’s Motion 
to Compel Defendant to
Answer Deposition
Questions

144

Unseal with applicable Brown minimal redactions (if any) and
redactions of yet-to-be-noticed Non-Party names (if any)

Unseal in full (no applicable Brown minimal redactions or yetto-be-noticed Non-Party names)



Unseal with applicable Brown minimal redactions (if any) and
redactions of yet-to-be-noticed Non-Party names (if any)



Unseal with applicable Brown minimal redactions (if any) and
redactions of yet-to-be-noticed Non-Party names (if any)



Unseal with applicable Brown minimal redactions (if any) and
redactions of yet-to-be-noticed Non-Party names (if any)



Unseal with applicable Brown minimal redactions (if any) and
redactions of yet-to-be-noticed Non-Party names (if any)



Unseal with applicable Brown minimal redactions (if any) and
redactions of yet-to-be-noticed Non-Party names (if any)



Unseal with applicable Brown minimal redactions (if any) and
redactions of yet-to-be-noticed Non-Party names (if any)



Unseal with applicable Brown minimal redactions (if any) and
redactions of yet-to-be-noticed Non-Party names (if any)



Unseal in its entirety (no applicable Brown minimal redactions
or yet-to-be-noticed Non-Parties)



Unseal pages released by Second Circuit (see List of Decided
Motions)
Unseal remainder of the document with applicable Brown
minimal redactions (if any) and redactions of yet-to-be-noticed
Non-Party names (if any)

144-1

144-2

144-4

144-5

144-6

144-7

149

Plaintiff’s Position

150

150-1



152




Unseal portions summarizing Doe 1’s public statements (pg. 6)
Unseal portions summarizing deceased Non-Party’s public
statements (pg. 6)

1
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153


Unseal with applicable Brown minimal redactions (if any) and
redactions of yet-to-be-noticed Non-Party names (if any)



Unseal in full (no applicable Brown minimal redactions or yetto-be-noticed Non-Party names)



Unseal in full (no applicable Brown minimal redactions or yetto-be-noticed Non-Party names)



Unseal in full (document is already public)



Unseal with applicable Brown minimal redactions (if any) and
redactions of yet-to-be-noticed Non-Party names (if any)
Unseal with applicable Brown minimal redactions (if any) and
redactions of yet-to-be-noticed Non-Party names (if any)
Unseal in full (no applicable Brown minimal redactions or yetto-be-noticed Non-Party names)
Unseal portions mentioning Doe 1 or Doe 2 (pg. 3)
Unseal with applicable Brown minimal redactions (if any) and
redactions of yet-to-be-noticed Non-Party names (if any)

153-1
164: Defendant’s
Motion to Compel all
Attorney-Client
Communications and
Work Product Put At
Issue by Plaintiff and
Her Attorneys
165
165-3
165-8
165-10
165-11
184







Unseal in full (no applicable Brown minimal redactions or yetto-be-noticed Non-Party names)



Unseal in full (document is already public)



Unseal in full (document is already public)



Unseal pages released by Second Circuit (see List of Decided
Motions)
Unseal remainder of document with applicable Brown minimal
redactions (if any) and redactions of yet-to-be-noticed Non-Party
names (if any)
Unseal in full (no applicable Brown minimal redactions or yetto-be-noticed Non-Party names)

185
185-2
185-3

185-11

185-13

Unseal remainder of the document with applicable Brown
minimal redactions (if any) and redactions of yet-to-be-noticed
Non-Party names (if any)
Unseal in full (no applicable Brown minimal redactions or yetto-be-noticed Non-Party names)
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185-14
185-15





Unseal with applicable Brown minimal redactions (if any) and
redactions of yet-to-be-noticed Non-Party names (if any)



Unseal in full (no applicable Brown minimal redactions or yetto-be-noticed Non-Party names)



Unseal in full (no applicable Brown minimal redactions or yetto-be-noticed Non-Party names)
Unseal with applicable Brown minimal redactions (if any) and
redactions of yet-to-be-noticed Non-Party names (if any)
In the alternative, at a minimum, unseal bullets summarizing
Maxwell’s public deposition testimony

185-16

194
194-3
172: Plaintiff’s Motion
to Exceed Presumptive
Ten Deposition Limit





Unseal with applicable Brown minimal redactions (if any) and
redactions of yet-to-be-noticed Non-Party names (if any)



Unseal pages released by Second Circuit (see List of Decided
Motions)
No position as to the remainder of the document

173

173-5




173-6





189
190

Unseal pages released by Second Circuit (see List of Decided
Motions)
Unseal portions mentioning Doe 1 or Doe 2 (pg. 71, 72, 73, 218)
Unseal the remainder of the document with applicable Brown
minimal redactions (if any) and redactions of yet-to-be-noticed
Non-Party names (if any)
Unseal everything except for redaction on page 5 until NonParty deponent receives notice



Unseal in full (no applicable Brown minimal redactions or yetto-be-noticed Non-Party names)



Unseal everything except for inadvertently included letter on
page 2




Unseal portions mentioning Doe 1 or Doe 2 (pp. 2, 5, 6)
Unseal the remainder of the document with applicable Brown
minimal redactions (if any) and redactions of yet-to-be-noticed
Non-Party names (if any)

190-1

203

Unseal with applicable Brown minimal redactions (if any) and
redactions of yet-to-be-noticed Non-Party names (if any)
Unseal in full (document is already public)
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204

204-1



Unseal with applicable Brown minimal redactions (if any) and
redactions of yet-to-be-noticed Non-Party names (if any)



Unseal pages released by Second Circuit (see List of Decided
Motions)
No position as to the remainder of the document




204-2
204-3






211

212





212-1

212-2
212-3

224
199: Plaintiff’s Motion
for Extension of Time
to Complete
Depositions









Unseal in full (no applicable Brown minimal redactions or yetto-be-noticed Non-Party names)
Unseal portions mentioning Doe 1 or Doe 2 (pp. 2, 5, 6)
Unseal the remainder of the document with applicable Brown
minimal redactions (if any) and redactions of yet-to-be-noticed
Non-Party names (if any)
Unseal portions mentioning Doe 1 or Doe 2 (pg. 2)
Unseal the remainder of the document with applicable Brown
minimal redactions (if any) and redactions of yet-to-be-noticed
Non-Party names (if any)
Unseal pages released by Second Circuit (see List of Decided
Motions)
No position as to the remainder of the document
Unseal pages released by Second Circuit (see List of Decided
Motions)
No position as to the remainder of the document
Unseal in full (no applicable Brown minimal redactions or yetto-be-noticed Non-Party names)
Unseal portions mentioning Doe 1 or Doe 2 (p. 2)
Unseal the remainder of the document with applicable Brown
minimal redactions (if any) and redactions of yet-to-be-noticed
Non-Party names (if any)
N/A (not currently sealed or redacted)



Unseal with applicable Brown minimal redactions (if any) and
redactions of yet-to-be-noticed Non-Party names (if any)



Unseal with applicable Brown minimal redactions (if any) and
redactions of yet-to-be-noticed Non-Party names (if any)

228
229

Unseal pages released by Second Circuit (see List of Decided
Motions)
No position as to the remainder of the document

4

Case 1:15-cv-07433-LAP Document 1068-1 Filed 06/24/20 Page 5 of 7
Exhibit A
Plaintiff’s Position on Docket Entries 143, 164, 172, 199, & 230

229-1

229-2



No position



Unseal pages released by Second Circuit (see List of Decided
Motions)
Unseal the remainder of the document with applicable Brown
minimal redactions (if any) and redactions of yet-to-be-noticed
Non-Party names (if any)
Unseal pages released by Second Circuit (see List of Decided
Motions)
Unseal the remainder of the document with applicable Brown
minimal redactions (if any) and redactions of yet-to-be-noticed
Non-Party names (if any)
Unseal in full (no applicable Brown minimal redactions or yetto-be-noticed Non-Party names)




229-4




229-10
229-11
248





Unseal in full (no applicable Brown minimal redactions or yetto-be-noticed Non-Party names)




Unseal portions mentioning Doe 1 or Doe 2 (pp. 4, 5)
Unseal the remainder of the document with applicable Brown
minimal redactions (if any) and redactions of yet-to-be-noticed
Non-Party names (if any)
Unseal portions mentioning Doe 1 or Doe 2 (p. 2)
Unseal the remainder of the document with applicable Brown
minimal redactions (if any) and redactions of yet-to-be-noticed
Non-Party names (if any)

249

249-4

Unseal in full (no applicable Brown minimal redactions or yetto-be-noticed Non-Party names)
No position



249-13



Unseal with applicable Brown minimal redactions (if any) and
redactions of yet-to-be-noticed Non-Party names (if any)



Unseal with applicable Brown minimal redactions (if any) and
redactions of yet-to-be-noticed Non-Party names (if any)


230:
Defendant’s Motion to

Reopen Deposition of
Plaintiff Virginia Giuffre

Keep redactions of information related to Plaintiff’s medical
history
Unseal the remainder of the document with applicable Brown
minimal redactions (if any) and redactions of yet-to-be-noticed
Non-Party names (if any)

249-14

249-15
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Unseal with applicable Brown minimal redactions (if any) and
redactions of yet-to-be-noticed Non-Party names (if any)



Unseal pages released by Second Circuit (see List of Decided
Motions)
Unseal portions mentioning Doe 1 or Doe 2 (pp. 122, 126, 134,
138)
Unseal the remainder of the document with applicable Brown
minimal redactions (if any) and redactions of yet-to-be-noticed
Non-Party names (if any)

235


235-4






Medical records on pages 5-12 should remain sealed
Unseal the remainder of the document with applicable Brown
minimal redactions (if any) and redactions of yet-to-be-noticed
Non-Party names (if any)



Keep sealed



No position



Keep sealed



Keep sealed



Unseal with applicable Brown minimal redactions (if any) and
redactions of yet-to-be-noticed Non-Party names (if any)





Unseal with applicable Brown minimal redactions (if any) and
redactions of yet-to-be-noticed Non-Party names (if any)
Unseal with applicable Brown minimal redactions (if any) and
redactions of yet-to-be-noticed Non-Party names (if any)
Keep redactions



Keep sealed



Keep sealed



Keep redactions of information related to Plaintiff’s medical
history
Unseal the remainder of the document with applicable Brown
minimal redactions (if any) and redactions of yet-to-be-noticed
Non-Party names (if any)

235-5

235-6
235-7
235-8
235-9
235-10
235-12
235-13
260
260-1
260-2

267
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Unseal with applicable Brown minimal redactions (if any) and
redactions of yet-to-be-noticed Non-Party names (if any)



Keep sealed



Unseal pages released by Second Circuit (see List of Decided
Motions)
No position on the remainder of the document

268
268-1
268-2
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF NEW YORK

VIRGINIA L. GIUFFRE
______________________________________
USA / Plaintiff(s)
v.

GHISLAINE MAXWELL, ET AL.,

______________________________________
Defendant(s)

)
)
)
)
)
)
)
)
)
)
)

15CV7433
Case No.: _________________________

NOTICE OF FILING OF OFFICIAL TRANSCRIPT

1/16/2020
Notice is hereby given that an official transcript of a ________________ held on __________________
has been filed by the court reporter/transcriber in the above-captioned matter.
CONFERENCE

Redaction responsibilities apply to the attorneys of record or pro se parties, even if the person requesting
the transcript is a judge or a member of the public or media.
The parties have seven (7) calendar days from the date of filing of this NOTICE to file with the court
any NOTICE OF INTENT TO REQUEST REDACTION of this transcript. A copy of said NOTICE must also
be served on the court reporter. If no such NOTICE is filed, the transcript may be made remotely electronically
available to the public without redaction after ninety (90) calendar days.
This process may only be used to redact the following personal data identifiers: Social Security
numbers; dates of birth; minors’ names; and financial account numbers. See Federal Rule of Civil Procedure
5.2, and Federal Rule of Criminal Procedure 49.1. Parties wishing to request redaction of other information
may proceed by motion.
I (we) certify that the foregoing is a correct transcript from the record of proceedings in the aboveentitled matter.

/s PAM UTTER
_________________________

_________________________

Court Reporter/Transcriber

Date
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
VIRGINIA L. GIUFFRE,
Plaintiff,

No. 19 Civ. 3377 (LAP)

-againstALAN DERSHOWITZ,
Defendant.
VIRGINIA L. GIUFFRE,
Plaintiff,

No. 15 Civ. 7433 (LAP)

-against-

MEMORANDUM & ORDER

GHISLAINE MAXWELL,
Defendant.

LORETTA A. PRESKA, Senior United States District Judge:
Before the Court is a request by Defendant Alan Dershowitz
(“Mr. Dershowitz”) to modify the protective order entered in
Giuffre v. Maxwell, No. 15 Civ. 7433 (S.D.N.Y.), to permit him
access to “all filings and discovery materials, including thirdparty discovery” from that case. (See Dershowitz Letter Requesting
Pre-Motion Conference on Motion to Modify the Protective Order
(“Dershowitz June 12 Letter”), dated June 12, 2020 [dkt. no. 133
in 19 Civ. 3377].)

Mr. Dershowitz originally sought the Court’s

leave to fully brief a motion to modify the protective order in
Maxwell pursuant to Rule 2.A of this Court’s individual practices.
The parties from both Giuffre v. Dershowitz, No. 19 Civ. 3377
1
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(S.D.N.Y.), and Maxwell submitted a number of letters in response
to Mr. Dershowitz’s request and participated in oral argument on
June 23, 2020.1

In light of that developed record, the Court

elects to rule on Mr. Dershowitz’s request on the merits without
further briefing.
For the reasons that follow, Mr. Dershowitz’s request is
denied.

In addition, the Court rules that certain discovery

materials from the Maxwell case are not properly in possession of
Plaintiff Virginia Giuffre’s (“Ms. Giuffre”) current counsel and
thus must be destroyed under the plain terms of the Maxwell
protective order.
1. The Maxwell Protective Order
At the heart of the dispute is the protective order entered
in Maxwell by Judge Robert W. Sweet.

(See Protective Order (the

“Maxwell Protective Order”), dated March 17, 2016 [dkt. no. 62 in
15 Civ. 7433].)2

1

(See Giuffre Response to Dershowitz Letter (“Giuffre June 17
Letter”), dated June 17, 2020 [dkt. no. 141 in 19 Civ. 3377];
Maxwell Response to Dershowitz Letter, dated June 17, 2020 [dkt.
no. 1059 in 15 Civ. 7433]; Dershowitz Reply to June 17 Giuffre
Letter, dated June 18, 2020 [dkt. no. 142 in 19 Civ. 3377];
Dershowitz Reply to June 17 Maxwell Letter, dated June 18, 2020
[dkt. no. 1060 in 15 Civ. 7433]; John Doe Response to Dershowitz
Letter, dated June 22, 2020 [dkt. no. 1062 in 15 Civ. 7433];
Transcript of June 23 Oral Argument (“Transcript”), dated June 26,
2020 [dkt. no. 1069 in 15 Civ. 7433].)
2 Given the parties’ familiarity with them, the Court will not
otherwise recount the facts underlying either the Maxwell or the
Dershowitz action.
2
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The Maxwell Protective Order, despite the angst it is now
causing,

is

unremarkable

in

form

and

function.

Like

many

protective orders, Judge Sweet entered the Maxwell Protective
Order in 2016 to “protect the discovery and dissemination of
confidential
annoy,

information

embarrass,

or

or

information

oppress

any

providing discovery in [Maxwell].”

that

party,
(Id.)

will

witness,

improperly
or

person

The order accordingly

permits the parties to designate as CONFIDENTIAL certain materials
produced in discovery that “are confidential” and that implicate
“common law and statutory privacy interests” of Ms. Giuffre and
Maxwell Defendant Ghislaine Maxwell (“Ms. Maxwell”).

(Id. ¶ 3.)

Under the order, materials properly marked CONFIDENTIAL “shall not
be disclosed or used for any purpose except the preparation and
trial of [Maxwell],” (id. ¶ 4), and may only be disclosed to
specific enumerated groups, including “attorneys actively working
on this case” and “persons regularly employed or associated with
the attorneys who are working on this case,” (id. ¶¶ 5(a)-(h)).
The Maxwell Protective Order further provides that, upon the
conclusion of the Maxwell litigation, all materials (or copies of
materials) designated CONFIDENTIAL shall be returned to the party
that designated them CONFIDENTIAL or, alternatively, destroyed.
(Id. ¶ 12.)

3
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2. Cooper & Kirk’s Possession of the Maxwell Materials
Before

getting

to

the

heart

of

the

matter,

i.e.,

Mr.

Dershowitz’s request, the Court was troubled to learn at the June
23 oral argument that replacement counsel for Ms. Giuffre, Cooper
& Kirk, had received from Ms. Giuffre’s former counsel, Boies
Schiller

Flexner,3

entirety.

the

Maxwell

materials

at

issue

in

their

Asked to explain how those materials came into the

firm’s possession, attorneys from Cooper & Kirk explained that
they had obtained access to the materials because Ms. Giuffre
retained them “both to represent her in [Giuffre v. Dershowitz]
and to represent her in conjunction with the Boies Schiller firm
in the Maxwell case.”

(Transcript at 9:15-19.)

The Court is not privy to the full details of Ms. Giuffre’s
arrangement with Cooper & Kirk, but, in any event, they would do
little to obviate the Court’s concern.

The Maxwell Protective

Order “must be interpreted as it[s] plain language dictates.”
Geller v. Branic Intern. Realty Corp., 212 F.3d 734, 738 (2d Cir.
2000)(quoting City of Hartford v. Chase, 942 F.2d 130, 135 (2d
Cir.

1991)).

requesting

and

And,

whatever

obtaining

Cooper

the

&

Maxwell

3

Kirk’s

intentions

materials

from

in

Boies

This Court disqualified Boies Schiller Flexner from continued
representation of Ms. Giuffre in its October 16, 2019 Opinion &
Order. (See Opinion & Order re: Defendant’s Motion to Disqualify
Counsel for Plaintiff and to Dismiss the Complaint, dated October
16, 2019 [dkt. no. 67].)
Ms. Giuffre retained Cooper & Kirk to
represent her shortly thereafter.
4
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Schiller, the Maxwell Protective Order explicitly provides that
(1)

discovery

materials

designated

CONFIDENTIAL

cannot

be

disclosed or used outside of the confines of the Maxwell action
and (2) that properly designated discovery materials may only be
disclosed to specific groups of individuals, including attorneys
“actively

working

on”

the

Maxwell

litigation.

(See

Maxwell

Protective Order, ¶¶ 4, 5(a).)
Cooper & Kirk is sunk on either score.

As a practical matter,

the Court would be surprised--shocked, even--if Cooper & Kirk was
not

in

some

sense

“using”

the

Maxwell

discovery

in

its

representation of Ms. Giuffre in her action against Mr. Dershowitz.
And, even if it was not doing so, Cooper & Kirk is not “actively
working on” the Maxwell matter such that disclosure of discovery
materials to it would be permissible under the plain terms of the
protective order.

(See id.)

First, the Maxwell Protective Order

governs the “preparation and trial” of Ms. Giuffre’s since-settled
claims against Ms. Maxwell, (id. ¶ 4), meaning Cooper & Kirk
necessarily cannot play an active role in litigating them. Second,
even assuming arguendo that the Maxwell Protective Order could
permit the disclosure to Cooper & Kirk, and despite Cooper & Kirk’s
representation that it was retained to represent Ms. Giuffre in
Maxwell, the firm has not, from what the Court can tell, been
actively working on the case. To wit, no Cooper & Kirk attorney
has entered an appearance in Maxwell, no Cooper & Kirk attorney
5
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has attended any of the (numerous) conferences that have taken
place in that matter since the firm was retained by Ms. Giuffre,
and no Cooper & Kirk attorney has filed any letter, brief, or
motion with the Court.

Whatever Cooper & Kirk’s participation in

the

litigation,

Maxwell

unsealing

it

does

not

appear

to

be

“active.”
Accordingly,

the

Court

concludes

that

Cooper

&

Kirk’s

possession of the Maxwell discovery materials violates the plain
terms of the Maxwell Protective Order.4

All of those materials

and any material, including work product, derived from the Maxwell
materials (other than the deposition of Ms. Giuffre in Maxwell5)
shall be destroyed.

Counsel shall submit an affidavit detailing

the steps taken to do so. Furthermore, to the extent that it is
doing so, Cooper & Kirk shall cease use of the Maxwell materials
in its preparation of Ms. Giuffre’s action against Mr. Dershowitz.

4

The Court also notes, as Mr. Dershowitz’s counsel did at oral
argument on June 23, that it would be unfair for Ms. Giuffre’s
counsel to have access to the Maxwell discovery materials while
Mr. Dershowitz does not. While the Court rejects Mr. Dershowitz’s
request to modify the Maxwell Protective Order, it will not in the
same breath force him to litigate this action with one arm tied
behind his back.
5 At a hearing before the Court on December 2, 2019, the Court
ordered Ms. Giuffre to turn over her deposition transcript from
Maxwell to Mr. Dershowitz. (See Transcript at 21:2-7.)
6
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3. Mr. Dershowitz’s Request to Modify the Maxwell Protective
Order
As mentioned above, see supra at 1, Mr. Dershowitz seeks to
modify the Maxwell Protective Order to gain access to all materials
from that litigation.

The Court concludes that modification is

not justified for a number of reasons.
The Court of Appeals has held that where there has been
reasonable reliance by a party or non-party in providing discovery
pursuant to a protective order, a district court should not modify
that order “absent a showing of improvidence in the grant of the
order or some extraordinary circumstance or compelling need.”
S.E.C. v. TheStreet.com, 273 F.3d 222, 229 (2d Cir. 2001).

In

determining whether such extraordinary circumstances exist, the
Court considers several factors, including: (1) the scope of the
protective order; (2) the language of the order itself; (3) the
level of inquiry the court undertook before granting the order;
and (4) the nature of reliance on the order. In re Ethylene
Propylene Diene Monomer (EPDM) Antitrust Litig., 255 F.R.D. 308,
318 (D. Conn. 2009).
At a broad level, Mr. Dershowitz has simply not demonstrated
the existence of an “extraordinary circumstance or compelling
need,” TheStreet.com, 273 F.3d at 229, that counsels in favor of
modification.

The thrust of Mr. Dershowitz’s request is that

wholesale production of the Maxwell materials to him will “promote
7
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efficiency and avoid duplication” in his defense of Ms. Giuffre’s
claims.
good,

(See Dershowitz June 12 Letter.)
but

while

“fostering

judicial

That is all well and
economy

and

avoiding

duplicative discovery are laudable goals . . . they hardly amount
to extraordinary circumstances or compelling need.” Md. Cas. Co.
v. W.R. Grace & Co., No. 83 Civ. 7451 (SWK), 1994 WL 419787, at *9
(S.D.N.Y. Aug. 10, 1994).
Moreover, the Court is not convinced that the production of
the Maxwell materials to Mr. Dershowitz would even vindicate those
important objectives beyond making life easier for Mr. Dershowitz.
The sheer breadth of Mr. Dershowitz’s request is worth reiterating:
he seeks “all filings and discovery materials, including thirdparty discovery” from the Maxwell litigation, a years-long affair
with over a thousand docket entries.
(emphasis added)).

(Dershowitz June 12 Letter

In other words, it is not a targeted strike

that Mr. Dershowitz proposes, but a carpet bombing.

And, while

Mr. Dershowitz contends it is “obvious” that Ms. Giuffre “has made
relevant . . . all of the discovery from Maxwell,”” he has not
beyond conclusory assertions demonstrated a congruence between the
Maxwell

action

and

his

own

that

would

warrant

such

an

indiscriminate approach.
A brief comparison of the Maxwell and Dershowitz actions makes
this clear.

Ms. Giuffre’s now-settled action against Ms. Maxwell
8
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alleged that Ms. Maxwell was a ringleader in Jeffrey Epstein’s
sex-trafficking scheme, a trusted lieutenant of Epstein’s who
facilitated

his

purported

prominent individuals.

trafficking

of

underage

girls

to

Ms. Giuffre’s defamation action against

Mr. Dershowitz alleges that Mr. Dershowitz was one of the prominent
individuals

who

took

trafficking

scheme

advantage

and

that

of

Ms.

Epstein

Giuffre

and

was

Ms.

forced

Maxwell’s
to

have

intercourse with Mr. Dershowitz when she was underage. Ms. Giuffre
alleges that Mr. Dershowitz’s false denial of such contact defamed
her.
the

To be sure, the two actions are related because they involve
alleged

behavior

of

individuals

who

were

in

Epstein’s

substantial orbit, but they are not coextensive, and Ms. Giuffre’s
action against Mr. Dershowitz relates primarily to a much narrower
range of conduct than what was at issue in her action against Ms.
Maxwell.

The Court is thus skeptical that judicial economy would

be served by handing Mr. Dershowitz a mountain of discovery from
a separate case that may not even be relevant to his defense or to
his counterclaims against Ms. Giuffre.
Furthermore, the requested modification might not serve the
interests of judicial economy because it would threaten to undercut
the ongoing unsealing process in Maxwell.

The Court spent months,

with substantial input from the parties, fashioning a procedure
for unsealing the Maxwell filings that properly takes into account
the privacy interests of the scores of third parties named in those
9
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documents.

(See dkt. nos. 1026-1044 in 15 Civ. 7433.)

That

process involves actively soliciting objections from non-parties
and extensive briefing from the parties in response to those
objections.

(See Unsealing Protocol, dated March 31, 2020 [dkt.

no. 1044 in 15 Civ. 7433].)

Critically, the agreed-upon unsealing

procedure can only work as intended if non-parties are willing to
participate.

Handing over to Mr. Dershowitz all of the materials

from Maxwell, which would necessarily include all of the sealed
filings that are the subject of the unsealing protocol, would
threaten that balance.

Non-parties may question the legitimacy of

that process if Mr. Dershowitz can obtain, without any regard
whatsoever for their interests, the sealed materials for the mere
reason

that

disclosure

would

make

mounting

his

defense

and

litigating his counterclaims against Ms. Giuffre more convenient.
The Court will not risk collateral damage to the Maxwell unsealing
process by modifying the protective order.6

6

Bubbling underneath the debate about modification of the Maxwell
Protective Order is a more practical concern: the temptation that
the Maxwell materials might inspire for a litigant in Mr.
Dershowitz’s position.
As a general matter, Mr. Dershowitz’s
battle with Ms. Giuffre has proceeded in very public--and
frequently toxic--fashion.
See, e.g., Alan Dershowitz Twitter
Posts
from
June
22,
2020,
available
at
https://twitter.com/AlanDersh (suggesting that Ms. Giuffre should
be “prosecuted and sent to prison” for perjury). More importantly,
and perhaps reflecting Mr. Derhsowitz’s desire to defend himself
in the public eye, Counsel for Mr. Dershowitz noted at oral
argument
that
“Professor
Dershowitz
obviously
wants
all
(Footnote continues on following page.)
10
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Finally, to the extent that an analysis of the EPDM factors
is necessary, see supra at 7, the Court concludes that the fourth
factor--the nature of reliance on the order by producing parties
--alone

justifies

modification.
Maxwell

rejecting

Mr.

Dershowitz’s

request

for

Integral to this conclusion is the fact that the

Protective

Order

prohibits

information

designated

as

CONFIDENTIAL from being “disclosed or used for any purpose except
for the preparation and trial of [the Maxwell] case.”

(Maxwell

Protective Order ¶ 4.) This provision functioned as a powerful
mechanism

for

inducing

contentious litigation.

parties

to

provide

discovery

in

a

Indeed, this Court has gone so far as to

describe similar clauses as “key provision[s]” of their respective
protective orders.

Jose Luis Pelaez, Inc. v. Scholastic, Inc.,

(Continued) information [contained in the Maxwell materials] to be
out there, to be public . . . because he believes it exonerates
him.” (Transcript at 21:21-24.)
This raises concerns for reasons that should be obvious.
While the Court does not believe that Mr. Dershowitz would do
anything so brazen as purposely to publicize the Maxwell sealed
materials, the fact that he is defending his reputation might
incent him, naturally, to be more cavalier with the sealed
materials where they are helpful to him. The potential for this
has already reared its head--Mr. Dershowitz’s June 12 letter
requesting
modification
arguably
contained
public
characterizations of the sealed materials, a fact that “troubled”
Ms. Giuffre, (Giuffre June 17 Letter).
Thus, given the public
character of this litigation and what is at stake for the
litigants, production of the Maxwell materials to Mr. Dershowitz
would raise additional risk of leakage from the materials at issue
in the Maxwell unsealing process into filings in the Dershowitz
action.
This would further undermine the unsealing process in
Maxwell.
11
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312 F. Supp. 3d 413, 417 (S.D.N.Y. 2018).
provisions

accordingly

proves

critical

The presence of such
to

the

modification

analysis--that producing parties are “justified in believing that
a protective order would not be modified for purposes external to
the lawsuit in which it was entered” may be a dispositive factor
in denying modification of a protective order. Nielsen Co. (U.S.),
LLC v. Success Sys., Inc., 112 F. Supp.3d 83, 121 (S.D.N.Y. 2015);
see also Jose Luis Pelaez, 312 F. Supp. 3d at 416-17.
Here, there is no question that the plain terms of the Maxwell
Protective Order would justify such an expectation.
Protective
information

Order
in

incentivized

discovery

by

parties
explicitly

to

The Maxwell

provide

promising

sensitive
that

said

information would only be wielded in connection with litigating
the claims at issue in that case and that case only.

Had the

parties producing discovery in Maxwell under the auspices of the
protective

order

anticipated

that

their

information

could

eventually be turned over to make litigation of a related, but
entirely separate, case more convenient, they may have never
produced information in the first place.

The Court accordingly

concludes that such reliance on the Maxwell Protective Order
precludes modification.

12
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CONCLUSION
For the reasons discussed above:
(1)

Cooper & Kirk shall destroy (a) all materials from
Giuffre v. Maxwell, No. 15 Civ. 7433, currently in its
possession, save for the transcript of Ms. Giuffre’s
deposition in that case and (b) all work product derived
from the Maxwell materials. Cooper & Kirk shall submit
to the Court an affidavit detailing the steps that it
took to destroy the materials. In addition, to the extent
it is doing so, Cooper & Kirk shall cease all use of the
Maxwell materials--outside of Ms. Giuffre’s deposition
transcript--in its work on Ms. Giuffre’s action against
Mr. Dershowitz.

(2)

Mr. Dershowitz’s request to modify the
Maxwell
Protective Order [dkt. no. 133 in 19 Civ. 3377] is
denied.

SO ORDERED.
Dated:

New York, New York
July 1, 2020
__________________________________
LORETTA A. PRESKA
Senior United States District Judge
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Haddon, Morgan and Foreman, P.C
Laura A. Menninger

PH

150 East 10th Avenue
Denver, Colorado 80203
303.831.7364 FX 303.832.2628
www.hmflaw.com
LMenninger@hmflaw.com

July 1, 2020
Honorable Loretta A. Preska
United States District Court
Southern District of New York
500 Pearl Street
New York, NY 10007
Re: Motion to File Under Seal
Giuffre v. Ghislaine Maxwell, No. 15 Civ. 7433 (LAP)
Dear Judge Preska:
This is a letter motion seeking leave to permit Ms. Maxwell to file a redacted Reply In
Support of Her Objections to Unsealing Sealed Materials and to file under seal Exhibits A-D
thereto.
The Protective Order governing this case states:
Whenever a party seeks to file any document or material containing CONFIDENTIAL
INFORMATION with the Court in this matter, it shall be accompanied by a Motion to
Seal pursuant to Section 6.2 of the Electronic Case Filing Rules & Instructions for the
Southern District of New York.
Doc. # 62 at 4. The Reply and Exhibits A-D contain information deemed CONFIDENTIAL
by the parties pursuant to the Protective Order. References to and discussion of specific
CONFIDENTIAL materials are necessary to support Ms. Maxwell’s request that these
materials remain under seal.
Ms. Maxwell intends to file the redacted version of the Reply publicly on ECF and seeks
leave only to file the unredacted version and Exhibits A-D under seal.

Respectfully submitted,

Laura A. Menninger
CC: Counsel of Record via ECF
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Introduction
This Court asked the parties to brief three issues: “(a) the weight of presumption of
public access that should be afforded to an item, (b) the identification and weight of any
countervailing interests supporting continued sealing/redaction of the item, and (c) whether the
countervailing interests rebut the presumption of public access to the item.” DE 1044 at 1.
Plaintiff and the Miami Herald’s responses improperly afford the highest level of presumption to
discovery dispute documents, deny that any countervailing interests exist, and protest that Ms.
Maxwell’s numerous proposed countervailing interests, and those of yet unheard-from NonParties, cannot possibly rebut the presumption of public access. Because their Responses ignore
both the law and the facts, Ms. Maxwell’s Objections to Unsealing various of the documents
should be granted.
Plaintiff’s ad hominem attacks -- that the Objections are intended to “stall the unsealing
process,” are “unjustified obstacles” or that the public will never have access to these documents
-- reflect unjustified criticisms of the Protocol itself and the Second Circuit’s decision in Brown,
both of which fairly outline the legal process for parties and Non-Parties alike to be heard with
respect to unsealing. Notably, many of the documents were sealed in the first instance at the
request of Plaintiff and her counsel. And as to, for example, Plaintiff’s medical records, no one
interposed any objection to their unsealing until Plaintiff’s belated request to do so in her
Response. As detailed in Ms. Maxwell’s Objection and further below, there are numerous
documents to which Ms. Maxwell does not interpose objections to unsealing, subject to NonParties’ opportunity for notice to be heard. That the process for review of literally thousands of
pages of sealed materials takes time to accomplish is not a reason to unseal. Rather, the
hundreds of interested Non-Parties together with Ms. Maxwell have every right and reason to
expect that the promises of confidentiality afforded by a Protective Order, to which Plaintiff and
2
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her counsel agreed, would be honored subject to the few very limited situations in which the
public right to access the court files overcomes the privacy interests at stake.

ARGUMENT
I. Weight of Presumption
Each of the Sealed Items currently under consideration relates to a resolved discovery
dispute. Brown held, yet Plaintiff and the Miami Herald dispute, that the “weight of presumption
of public access” afforded to discovery disputes, which “play only a negligible role in the
performance of Article III duties,” is “only a low presumption that ‘amounts to little more than a
prediction of public access absent a countervailing reason.’” 929 F.3d at 49-50 (quoting Amodeo
II, 71 F.3d at 1050); id. at 50 (describing these “remaining sealed materials” as “subject to at
least some presumption of public access”); id. at 53 (discovery motion materials “subject to a
lesser – but still substantial – presumption of public access”); see also Securities and Exchange
Comm’n v. Telegram Grp. Inc., Case No. 19-cv-9439 (PKC), 2020 WL 3264264 at *2 (S.D.N.Y.
June 17, 2020) (“The presumption attached to non-dispositive motions… ‘is generally somewhat
lower than the presumption applied to material introduced at trial, or in connection with
dispositive motions such as motions for dismissal or summary judgment.’”) (quoting Brown, 929
F.3d at 50).
A. Non-Response from Does 1 and 2 Not Dispositive of Countervailing Interests
Plaintiff argues that all documents mentioning Does 1 and 2 should be released because
neither requested excerpts nor interposed any objection. She also claims that some information,
specifically Doe 1’s name, has already been made public, or that a “Google search” reveals other
information about Doe 1 and 2. Obviously, the contested sections of the Sealed Materials are not
already public or no unsealing issue would exist. The fact that Doe 1’s name has already been

3
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made public is a different issue from whether there exist other substantially valid countervailing
reasons to keep Sealed Items mentioning Doe 1 or quoting from Doe 1 sealed. There are.
a.

There is no evidence that Doe 1 received or read the Notice from the Court,

nor even that Doe 1 is still living. The return receipt was signed for by someone other than
Doe 1. Ex. A.
b.

Doe 1 detailed during

Ex. B, 159:4 – 160:17.
c.

Doe 1 repeatedly testified that

did not like to be involved in this matter.

DE 204-3 at 5-13

Ex. B, 199:10-12
; Ex. B,
234:23-235:2
After this statement, Plaintiff’s
counsel agreed that it “made sense” to mark Doe 1’s entire deposition as “Confidential.” Id.
at Ex. B, 235:3-7. (CI-1 – Reliance on Protective Order; CI-3 Annoyance, embarrassment,
oppression, undue burden).

4
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d.

Regarding the fact that Doe 1’s name is already available via a Google

search, Doe 1

attributed false statements to

Ex. B, 198:4-199:19.
e.

There was no legitimate reason to attach Doe 1’s deposition to a garden-

variety request to exceed the presumptive 10-deposition limit. (CI-5 Improper submission
of papers).
f.

Plaintiff repeatedly misstated Doe 1’s testimony and misled the Court as to

its contents, either by omitting critical pieces of the testimony or out-right falsely relaying
its contents. By way of example, in DE 203 at page 5, Plaintiff’s counsel claimed that Doe
1
citing DE 204-3 at 36-41. In fact, Doe 1 testified in excerpts that were not attached to
pleadings that

Ex. B, 174:21-176:2.
Ex. B, 36:17-37:3.

Without including other portions of Doe 1’s
5
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testimony, Plaintiff’s counsel’s factually incorrect and misleading statements will be
presented without the necessary explanations provided by the witness. (CI-2; CI-6)
g.

Contrary to Plaintiff’s chart in her Response at 7-8, Ms. Maxwell identified

numerous reasons to keep those references to Doe 1 and 2 under seal. See DE 173-6 (Obj.
7-11).
h.

Plaintiff incorrectly claims that DE 152 “summarizes publicly available

statements.” Resp. at 8. This is not true. DE 152 selectively quotes from the deposition
testimony of a deceased individual, who Ms. Maxwell never had the opportunity to crossexamine, and who (contemporaneous with his deposition) was convicted of a felony and
sent to prison for stealing, and then trying to sell, documents related to Jeffrey Epstein. See
DE 679,

It also
quotes from Doe 1’s prior sworn statements and testimony, which he explained earlier, e.g.,
Given Doe 1’s further explanations, which are not included
among the Sealed Materials, countervailing interests CI-2 and CI-6 rebut the minimal
presumption of access attendant to these Sealed Items.
See SEC v. Telegram Grp., Inc., 2020 WL 3264264 at *3 (finding “privacy interests of nonparties … represents a legitimate basis for sealing judicial documents”).
B. Effect of Previous Unsealing of Documents by Second Circuit
Plaintiff claims that if a document is already public in another context, then it should be
unsealed. She cites no law for this proposition, which runs contrary to the Second Circuit’s
holding in Brown. The Circuit made clear that this District Court must engage in its own review
with respect to each document and provide notice to the Non-Parties for documents that were not
6
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entitled to the highest presumption of access, i.e., those attached to summary judgment
pleadings.

II. Identification and Weight of Any Countervailing Interests
A. DE 143 and Related Pleadings
Docket Entry 143 and its associated pleadings involve Plaintiff’s effort
which were not and should not
have been relevant to Plaintiff’s false claim that she was sexually abused by Epstein as a minor.
The Second Circuit in Brown itself redacted from the summary judgment pleadings and exhibits
all of Ms. Maxwell’s deposition answers involving her intimate, sexual matters, based on its
apparent finding that the selected questions involved “deposition responses concerning intimate
matters where the questions were likely only permitted – and the responses only compelled –
because of a strong expectation of continued confidentiality.” 929 F.3d at 48 n.22; Brown, 182868, DE 280 at 15 (redacting Plaintiff’s contention

; DE 283 at 195-201 (redacting four pages of
defendant’s deposition testimony concerning private, intimate matters).
Even though the Second Circuit itself found a countervailing interest on these matters
significant enough to remove the materials from summary judgment pleadings and exhibits,
which enjoy the highest presumption of public access, Plaintiff makes a number of frivolous
arguments that a Motion to Compel her to answer deposition questions
has insufficient countervailing interests, even though the dispute relates to a
judicial document with lesser presumptive access. Plaintiff’s Response represents a gross
distortion of the record in this case and highlights the substantial, countervailing need for the
Motion and all associated pleadings to remain sealed. DE 143 contains material
7
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misrepresentations of fact, and the attached portions of deposition testimony demonstrate that
Plaintiff’s questions themselves were packed with inadmissible, false representations.
1.

Reliance on a protective order by a party or non-party (CI-1)

As it pertains to DE 143 and related pleadings, the issue is not, as Plaintiff complains,
that Ms. Maxwell must demonstrate she relied on the protective order in answering every single
question during her deposition. Resp. at 10. The subject matter of DE 143, the representations
in the Motion and Reply, and the associated deposition excerpts attached, each pertain to the
topic of Ms. Maxwell’s refusal to answer irrelevant questions concerning her
That she relied on the Protective Order in answering questions, or refusing to
answer questions, is obvious from the procedural posture of the case:
•

March 2, 2016 (DE 38): Defendant moved for a Protective Order, citing Plaintiff’s
anticipated deposition of Ms. Maxwell would include questions “concerning her
personal and professional relationships as well as matters concerning her private
affairs.”

•

March 17, 2016 (DE 66 at 9): At hearing on the Protective Order, Ms. McCawley
stated “I can have the deposition of the defendant in this case and move this case
forward. I will agree to their protective order. I just want that deposition….It is that
important to me.”

•

March 22, 2016 (DE 63): Maxwell moves for a Protective Order regarding her
Deposition in part due to Plaintiff’s attempt to ambush her at her deposition without
having produced requested, responsive documents in advance.

•

April 22, 2016: At deposition of Ms. Maxwell, the excerpts of which are attached to
DE 143, 144-1, 144-2, 144-4, 144-5, 144-6, 144-7, 150-1, and 153-1, the first
substantive question posed to Ms. Maxwell was

Ex. C, at 1, 6-7.
Even a cursory review of the deposition excerpts at issue, as well as the redactions in the
associated pleadings, reveals that Ms. Maxwell reasonably relied on the Protective Order in
responding to the questions, which provides ample grounds (as the Brown court found with

8
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respect to other of her deposition answers) a sufficiently compelling countervailing interest to
maintain the records under seal.
Plaintiff and Miami Herald also complain the Protective Order at issue is “an umbrella
protective order” that only governed until trial and so there could have been no reasonable
reliance that the “documents would always be kept secret.” Resp. at 11; Miami Herald Resp. at
3. For the reasons recently briefed to the Court concerning Professor Dershowitz’s identical
argument, the position is without merit. See DE 892 (Judge Sweet’s May 2017 Order); DE 1059
(law of the case that parties and deponents reasonably relied on protective order); DE 1062 at 3-6
(protective order tracks permissible scope under Rule 26(c)(1), includes provisions to challenge
improper designation of confidentiality, contained no temporal limit, and appropriately limited
use of confidential materials to “preparation and trial of this case”).
2.

Prevention of the abuse of court records and files (CI-2) and
Untrustworthy, unreliable and incorrect information (CI-6)

Remarkably, Plaintiff claims as dicta the Circuit’s clear directive in Brown that a district
court should exercise the full range of its substantial powers to ensure their files do not become
vehicles for defamation. 929 F.3d at 51. Her position is nonsense. The Brown court described
the district court’s “supervisory function” not merely as within its “power, but also among its
responsibilities.” Id. The Circuit then described the “several methods” of fulfilling this function
to include “issu[ance of] protective order forbidding dissemination of certain materials to protect
a party or person from annoyance, embarrassment, oppression or undue burden” and “requir[ing]
that filings containing such materials be submitted under seal.” Id. That is precisely what
occurred in this case. To contend that the Brown court meant to strip this district court of such
power on remand of this case, to decide whether to un-seal documents which were sealed for that
very purpose, borders on the frivolous.

9
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Moreover, that Plaintiff hopes and intends for the court records and files in this case to be
abused by the media is readily apparent in DE 143 and its related pleadings combined with
Plaintiff and her counsel’s extensive media participation. For example, in DE 144-6 at 55,
Plaintiff’s counsel asked Ms. Maxwell the questions,

In fact,

in connection with her current

lawsuit filed a lawsuit against Mr. Epstein

failed

to produce

Similarly, in DE 144-4 at 62, Plaintiff’s
counsel insinuated during her questions
.
See

. Unsealing the deposition question posed by

Plaintiff’s counsel, which suggests that there was
, when in fact there was not, would promote a defamation-proof lie to be perpetuated
by the media. The deposition transcript also reflects numerous meritorious objections to the
questions, including foundation, asked and answered, form of the question, and otherwise
improper questions. Were this case to have gone to trial, many of the questions would never
have been admitted in a court of law; opening them up to the press presents an opportunity for
abuse and misuse of the court’s files. See United States v. Gatto, 17-CR-686 (LAK), 2019 WL
4194569, at *4 (S.D.N.Y. Sept. 3, 2019) (“documents merely shown to witnesses or otherwise
discussed in Court but not offered into evidence” do not constitute judicial documents because
“neither relevant to the performance of the judicial function nor useful in the judicial process”).

10
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Plaintiff’s counsel’s persistent and repeated statements to the press, including those that
on their face appear to violate Rule of Professional Conduct 3.6 given the ongoing litigation in
this district, also reflect her hope and intent that the misrepresentations, untested allegations and
other inadmissible evidence contained in the pleadings and their attachments will be abused by
the press. See, e.g., https://www.dailymail.co.uk/news/article-7896171/Lawyers-GhislaineMaxwell-Virginia-Giuffre-hash-plan-release-docs.html (Plaintiff’s counsel statements to the
press that the “document dump” would include evidence that would “expose that sex trafficking
scheme,” implying it contains evidence that young females “as young as 11” were abused,
despite absolute lack of any such evidence in the Sealed Materials); Kevin G. Hall, “Ghislaine
Maxwell says she was Epstein’s employee not his madam,” MIAMI HERALD (Mar. 18, 2020) (quoting
Sigrid McCawley, “It is absolutely appalling that Ghislaine Maxwell, who committed crimes with
Epstein against these victims, is seeking to drain funds from the very estate that should be paying the
Epstein victims’ claims...We view her actions as unconscionable but this is an individual who lost
sight of right from wrong a very long time ago.”).

The potential for abuse by the press is all the more acute because, as Judge Sweet noted,
this case did not go to trial, nor will it ever, given the settlement of the matter more than three
years ago. Were there a trial, then each of the allegations could be met with contrary evidence,
the witnesses would be subject to cross-examination, and inadmissible evidence (such as
deposition questions lacking a good faith foundation) would be excluded. Instead, by unsealing
materials that were never subject to cross examination or rebuttal will permit these inaccurate
and false statements to be widely publicized in the media without a fair opportunity to reply,
even if one takes the wholly unsupported leap to assume that the types of publications covering
this story are interested in the truth versus the salacious gossip that Plaintiff and her counsel
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peddle with great frequency. In the absence of continued Sealing these items, the Second
Circuit’s prediction that the court files will be “used to gratify private spite or promote public
scandal” is an assured result.
3.

Annoyance, embarrassment, oppression, undue burden (CI-3)

Although Rule 26(c) and Brown expressly permit continued sealing of materials that
cause a party or non-party “annoyance, embarrassment, oppression or undue burden,” Plaintiff
and Miami Herald dismiss these concerns as unspecific or, worse, suggest that the Sealed
Materials contain evidence of “misconduct.” Resp. at 13; Miami Herald Resp. at 4. To the extent
that Plaintiff makes this assertion, implying knowledge of the contents of the Sealed Materials,
that alone is a violation of the Protection Order.
As Plaintiff well knows, Ms. Maxwell was forced to answer substantial, numerous, illfounded questions regarding her private life, her

, her

residences, her friends, and her living arrangements. She is not citing this countervailing interest
because she believes there is any evidence of “misconduct” or the “sexual abuse of young girls at
the hands of the wealthy and powerful,” as the Miami Herald speculates. While the Court’s
review of the Sealed Materials will speak for itself on this score, to be specific, a few examples
the “annoying” and “embarrassing” items contained in DE 143 and its related documents to
which Ms. Maxwell asserts this countervailing interest are:
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These annoying, embarrassing, and highly personal questions are exactly the type that the Brown
court itself redacted and the very type of questions that Rule 26(c) shields via a protective order.
4.

Ongoing criminal investigation and other pending civil lawsuits warrant
continued sealing.

Feigned ignorance aside, Plaintiff and her counsel are well aware of the purportedly
ongoing criminal investigation into all persons surrounding Mr. Epstein; Plaintiff and her
counsel have been the primary instigators of such a prosecution.1 Indeed, Plaintiff’s counsel has
objected to production of responses and documents in another pending civil case “insofar as it
calls for information related to an ongoing criminal investigation.” See Ex. D.
Moreover, Plaintiff’s counsel also is well aware of the numerous civil actions pending in
this district against Ms. Maxwell and related to Ms. Giuffre’s claims; she is counsel of record in
one of them and filed another in which Plaintiff is a party, after which this Court disqualified her
from continued representation. See, e.g., Farmer v. Indyke, Case No. 19-cv-10475-LGS

See, e.g., Lee Brown, “Virginia Roberts Giuffre wants Ghislaine Maxwell to ‘rot in jail,’” NY
Post (Dec. 4, 2019); Andrew Denney and Bruce Golding, “Jeffrey Epstein’s no-bail ruling may
encourage more accusers to come forward,” NY Post (July 18, 2019) (“McCawley wouldn’t
identify her new clients but said she encouraged them to report their alleged abuse to the FBI.
McCawley declined to say if any had been interviewed by the feds, but Manhattan federal
prosecutor Alex Rossmiller … told Berman that the case against Epstein was ‘getting stronger
every day.’”); Mark Townsend, “Prince Andrew: US prosecutor leading inquiry into Epstein
links refuses to quit,” The Guardian (June 20, 2020) (“Geoffrey Berman says he will continue to
investigate duke’s relationship with sex offender despite pressure to resign.”).
1
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(S.D.N.Y.); Giuffre v. Dershowitz, Case No. 19-cv-3377-LAP. This Court recently presided over
a telephone conference in which Mr. Dershowitz has asserted that all of the pleadings in this
matter are relevant to his dispute with Ms. Giuffre because she has put her credibility at issue.
While Ms. Maxwell disagrees with that assertion, no doubt many of the same witnesses will be
relevant in both disputes and pre-trial publicity concerning exhibits and deposition testimony
could work to undermine the right to a fair and impartial trial based on the evidence for any of
the defendants, including Ms. Maxwell and Professor Dershowitz, should any of these pending
matters eventually be tried. Plaintiff’s efforts to publicize the court files, again, present a
countervailing interest to their unsealing.
5.

Privacy Rights of Non-Party Does 1 and 2

Doe 1 is mentioned in DE 152 at 6. Although many of the attachments (DE 153-4, 153-5
and 153-6) are unsealed, Plaintiff’s misrepresentations contained in DE 152 are countervailing
interests to the unsealing of that pleading. As described more fully above, see Section I(A)(f)
supra, Plaintiff’s counsel claimed in her Reply that

testified

Coupled with
repeated statements that
broken into

does not want to be hounded by the media, some of whom had

home, Doe 1’s privacy interests should be respected.

B. DE 164 and Related Pleadings
Ms. Maxwell does not assert any countervailing interests to the unsealing of DE 164 and
its related pleadings. However, the Court should be aware that DEs 165-3, 185-2 and 185-15 are
pleadings that were stricken pursuant to Rule 12(f) by U.S. District Court Judge Marra and thus
are not, as Plaintiff claims, “publicly available on the docket of Doe v. United States, 08-cv80736 (S.D.Fla.).” Resp. at 15 n.5. These three documents were “restricted/sealed until further
14
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notice” by U.S. District Court Judge Marra in that proceeding after he sua sponte found the
materials contained in those pleadings were “redundant, immaterial, impertinent, or scandalous.”
See Doe v. United States, 08-cv-80736 (S.D.Fla.), DE 324 at 4. Ex. F. Specifically as to Jane
Doe 3,

, Judge Marra found her allegations of being “sexually trafficked to

several high-profile non-party individuals” to be “lurid” and “unnecessary” to the determination
of whether she should be allowed to join the proceedings, particularly given that “these details
involve non-parties who are not related to the respondent Government” and “shall be stricken.”
Id. at 5. Therefore, although Ms. Maxwell does not object to their unsealing, this Court may
wish to preserve the seal on these documents, and any related argument contained in the
pleadings, in deference to Judge Marra’s findings. See also Brown, 929 F.3d at 51-52
(documents stricken per Rule 12(f) “not relevant to the performance of the judicial function,”
“not considered a judicial document” and enjoys “no presumption of public access.”).
Further, in addition to Doe 1, other Non-Parties are included in DE’s 185-3, 185-11, 18514 and 185-15 each of whom has not yet been notified or had the opportunity to object under this
Court’s Protocol. (CI-1)
C. DE 172 and Related Pleadings (CI-1 through CI-7)
In asking the Court to permit her to exceed the presumptive ten deposition limit, Plaintiff
attached 803 pages of exhibits including, as is pertinent, the complete 160-page deposition
transcript of Doe 162 (DE 173-5) and the complete 418-page deposition of Ms. Maxwell (DE
173-6). Plaintiff’s Reply and Corrected Replies additionally attached deposition transcripts of
Doe 151 (DE 204-2, 212-2), additional excerpts from Doe 162’s deposition (DE 204-1, 212-1),
and portions of Doe 1’s deposition (DE 204-3, 212-3). Additional sealed and related items
include DE 190-1 (portions of Plaintiff’s deposition) and redactions of the motion papers
consistent with the sealed materials.
15
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As to these Sealed Materials, Ms. Maxwell asserted countervailing interests that
overlapped with those she raised as to DE 144 and related pleadings (CI-1 through CI-6), as well
as asserting that the exhibits each are non-judicial documents (CI-7) because none “would
reasonably have the tendency to influence a district court’s ruling on a motion….” Brown, 929
F.3d at 49 (quoting Amodeo I, 44 F.3d at 145). In Response, Plaintiff makes no effort to explain
to this Court why the wholesale attachment of deposition transcripts “would reasonably have a
tendency to influence a district court’s ruling on a motion.” See Resp. at 15-18. Her silence is
unsurprising because there is no reasonable explanation for the attachment of entire deposition
transcripts. The failure to establish that the exhibits are “judicial documents” alone justifies their
continued sealing. See, e.g., United States v. Gatto, 17-CR-686 (LAK), 2019 WL 4194569, at *4
(S.D.N.Y. Sept. 3, 2019) (documents not offered into evidence not judicial documents); Newsday
LLC v. County of Nassau, 730 F.3d 156 (2d Cir. 2013) (report used to refresh witness’s
recollection not a judicial document).
1.

DE’s 204-3 and 212-3 are excerpts from Doe 1’s Deposition That Should
Remain Sealed (CI-1)

DEs 204-3 and 212-3 contain the same portions of Doe 1’s deposition discussed supra at
Section I(A)(f) and should remain sealed for the same reasons, as should the redactions at DE
203-5 and 211-5. Additionally, Plaintiff has not explained why excerpts from a deposition she
had already is something upon which a court would reasonably rely to determine whether
additional depositions of other witnesses are justified.
2.

DE 172 and 173-6 Should Remain Sealed (CI-1 through CI-6)

Ms. Maxwell incorporates by reference her argument, supra at Section II(A), as it
pertains to her deposition transcript (DE 173-6) and purported references to the transcript
contained in DE 172. At least with regard to DE 144 and its related pleadings, however, the
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deposition bore some relationship to the topic of the motion and Plaintiff only attached a few
excerpts. By contrast, regarding DE 172 and exhibit DE 173-6, Ms. Maxwell’s full deposition
bears no relationship to Plaintiff’s request to take additional depositions of other witnesses;
Plaintiff does not even attempt to explain how it might. In DE 172, Plaintiff purports to
summarize in sound-bites her spin on the content of Ms. Maxwell’s 7 ½ hour deposition, but as
is her wont, inaccurately summarizes the deposition and falsely claims that Ms. Maxwell refused
or failed to answer a number of questions concerning events purportedly occurring 15 years
prior. See DE 172 at 5-8. Ms. Maxwell pointed this out in her Response. DE 189 at 1 & n.1.
Further, Plaintiff’s argument that Ms. Maxwell did not rely on the Protective Order in sitting for
the 7 ½ hour deposition is belied by the record regarding the origins of the Protective Order and
the exclusion of non-entered attorneys from attending the deposition.
As a last gasp, Plaintiff claims that certain of her “summary” bullet points should be
unsealed because, she claims, the bullet points summarize citations to Ms. Maxwell’s deposition
transcript that the Second Circuit already unsealed. Resp. at 15-16. This is the proverbial cart
before the horse. Plaintiff’s inaccurate “summaries” are not judicial documents, nor are the
deposition pages to which they cite, and so it is of no moment that the excerpts may have been
unsealed by the Second Circuit as relates to a pleading which undisputedly was a “judicial
document.”
But DE 172 contains much more than summaries of Ms. Maxwell’s deposition. Plaintiff
fails to mention that DE 172’s redactions also include purported “summaries” of Doe 162’s
deposition and the purported anticipated deposition testimony of Doe 84 (whose name and
testimony the Second Circuit redacted in Brown). Both Does were represented by counsel and
requested and relied upon confidentiality pursuant to the Protective Order prior to their
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testifying. Obviously, any ruling on DE 172 is premature in advance of their participation in the
unsealing protocol.
3.

DE 203, 211 and 224

Plaintiff also seeks to unseal certain of the redactions that her counsel made at the time
she filed DE 203 (and corrected/amended versions at DE 211 and 224). All of the portions she
cites include either (a) argument of counsel purporting to summarize the testimony, or
anticipated testimony, of witnesses Non-Parties who have yet to receive notice or an opportunity
to be heard pursuant to the Court’s protocol, or (b) purport (but fail) to summarize Ms.
Maxwell’s deposition testimony. For the Countervailing Interests 1-4, as well as the fact that the
inclusion of these materials “would not have a tendency to influence” the court’s determination
of the motion and thus fail the “judicial documents” test, the cited redactions should remain
sealed.
4.

DE 173-5, 189, 190, 190-1, 204-1, 204-2, 204-3 (and related 211, 212, 212-1,
212-2, 212-3, 224)

Each of these documents include materials pertaining to other Does and any ruling would
be premature at this time.
D. DE 199’s Related Pleadings Should Remain Sealed Pending Notification to the
Referenced Non-Parties Pursuant to this Court’s Protocol
In DE 199’s related pleadings, the redactions and sealed exhibits contain numerous
references to Non-Parties who have yet to be provided notice or an opportunity to be heard
pursuant to his Court’s protocol. These include: DE 228 (numerous Non-Parties); 229-1
(excerpt of deposition of Doe 151); DE 229-4 (deposition of Plaintiff including multiple NonParty names); DE 229-10 (including Non-Parties); DEs 248, 249-4, 249-13, 249-15, 249-15
(same).
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Plaintiff contends that these DEs each should be immediately unsealed, without regard to
notice to the Non-Parties discussed therein. She cites no support for doing so and fails to
acknowledge that her request runs counter not only to this Court’s Protocol, but also the Second
Circuit’s requirement in Brown the District Court can “notify[] any outside parties whose privacy
interests might be implicated by the unsealing.” 929 P.2d at 51. Plaintiff’s request should be
denied.
E. DE 230 and Related Pleadings
Plaintiff’s response regarding DE 230 is largely the same as her response to DE 199
infra, with one significant exception: buried on page 19 of her Response to Ms. Maxwell’s
Objection to Unsealing, Plaintiff takes the position for the first time that she herself is objecting
to the unsealing of a number of pleadings because they contain her “medical records” or
“medical history.” Resp. at 19.
Of course, Plaintiff neglected to actually follow this Court’s Protocol and object to the
unsealing by the deadline to do so, June 10, 2020. See DE 1044 at 2(f). Nor did she seek leave
to file her objection to unsealing out of time, nor explain the “good cause” for failing to object on
a timely basis, nor explain why she is making such objection at the end of her response to Ms.
Maxwell’s objection. Without any such request, or leave, this Court should deem her untimely
objection to the unsealing of those records waived. See Mattel, Inc. v. Animefun Store, 18 CIV.
8824 (LAP), 2020 WL 2097624, at *1 (S.D.N.Y. May 1, 2020) (“By failing either to file their
reply papers or to request an extension to do so within the allotted time, Defendants waived their
right a reply.”). Because the records do not otherwise contain the names of Non-Parties (medical
providers having been excluded from the list), and no party has asserted a countervailing interest
with respect to those records, they may be released forthwith.
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With respect to the other DE’s related to DE 230, however, those contain the names and
references to numerous Non-Parties apart from Does 1 and 2, and any unsealing determination
should await notice and an opportunity to be heard by those Non-Parties.

Conclusion
For the foregoing reasons, Ms. Maxwell respectfully requests that the Court grant her
Objection to Unsealing the following DE’s:
1. 143, 144, 144-1, 144-2, 144-4, 144-5, 144-6, 144-7, 149, 150, 150-1, 152, 153,
153-1
2. 172, 173, 173-5, 173-6, 189, 190, 190-1, 203, 204-1, 204-2, 204-3, 211, 212, 2121, 212-2, 212-3, 224
Ms. Maxwell respectfully requests that the Court defer ruling on the following pleadings
pending notification to other Non-Parties referenced therein:
1. 164, 165, 165-3, 165-8, 165-10, 165-11, 184, 185, 185-2, 185-3, 185-11, 185-13,
184-14, 185-15, 185-16, 194-3.
2. (Related to 199) 228, 229-; 229-4, 229-10, 248, 249-4, 249-13, 249-15, 249-15.
3. 230, 235, 235-4, 235-5, 235-7, 235-11, 235-13, 235-14, 260, 268
Ms. Maxwell has no objection to the immediate unsealing of the following pleadings:
1. 235-8, 235-6, 235-8, 235-9, 260, 260-1, 260-2, 267, 268-1.
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Dated: July 1, 2020
Respectfully submitted,
/s/ Laura A. Menninger
Laura A. Menninger (LM-1374)
Jeffrey S. Pagliuca (pro hac vice)
Ty Gee (pro hac vice)
Haddon, Morgan and Foreman, P.C.
150 East 10th Avenue
Denver, CO 80203
Phone: 303.831.7364
Fax: 303.832.2628
lmenninger@hmflaw.com
Attorneys for Ghislaine Maxwell
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
--------------------------------------------------X

Plaintiff,
v.
GHISLAINE MAXWELL,
Defendant.

............................................
...

VIRGINIA L. GIUFFRE,

15-cv-07433-RWS

--------------------------------------------------X
Declaration Of Laura A. Menninger In Support Of Ms. Maxwell’s
Reply In Support of Her Objection to Unsealing Sealed Materials
I, Laura A. Menninger, declare as follows:

1. I am an attorney at law duly licensed in the State of New York and admitted to
practice in the United States District Court for the Southern District of New York. I am a
member of the law firm Haddon, Morgan & Foreman, P.C., counsel of record for Defendant
Ghislaine Maxwell (“Maxwell”) in this action. I respectfully submit this declaration in
support of Ms. Maxwell’s Reply In Support of Her Objection to Unsealing Sealed Material.

2. Attached as Exhibit A (filed under seal) are true and correct copies of the certified
mail return receipts for J. Doe 1 and J. Doe 2.

3. Attached as Exhibit B (filed under seal) are true and correct copies of excerpts
from the deposition of
Protective Order.

, designated Confidential under the
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4. Attached as Exhibit C (filed under seal) are true and correct copies of excerpts
from the deposition of

designated Confidential under

the Protective Order.

5. Attached as Exhibit D (filed under seal) is a true and correct copy of

6. Attached as Exhibit E is a true and correct copy of an Order Denying Motion to
Join Under Rule 21, Doe v. United States, No. 08-80736-Civ-Marra/Johnson (S.D. Fla. Apr.
7, 2016).
I declare under penalty of perjury that the foregoing is true and correct.
Executed on July 1, 2020.
By: /s/ Laura A. Menninger
Laura A. Menninger
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
CASE NO.:08-CV-80736-KAM
JANE DOE 1 and JANE DOE 2,
Petitioners,
vs.
UNITED STATES OF AMERICA,
Respondent.
______________________________/
ORDER DENYING PETITIONERS’ MOTION TO JOIN UNDER RULE 21 AND
MOTION TO AMEND UNDER RULE 15
This cause is before the Court on Jane Doe 3 and Jane Doe 4’s Corrected Motion
Pursuant to Rule 21 for Joinder in Action (“Rule 21 Motion”) (DE 280), and Jane Doe 1 and Jane
Doe 2’s Protective Motion Pursuant to Rule 15 to Amend Their Pleadings to Conform to
Existing Evidence and to Add Jane Doe 3 and Jane Doe 4 as Petitioners (“Rule 15 Motion”) (DE
311). Both motions are ripe for review. For the following reasons, the Court concludes that they
should be denied.
I. Background
This is an action by two unnamed petitioners, Jane Doe 1 and Jane Doe 2, seeking to
prosecute a claim under the Crime Victims’ Rights Act (CVRA), 18 U.S.C. § 3771. (DE 1).
Generally, they allege that the respondent Government violated their rights under the CVRA by
failing to consult with them before negotiating a non-prosecution agreement with Jeffrey Epstein,
who subjected them to various sexual crimes while they were minors. (Id.). Petitioners initiated
this action in July 2008. (Id.).
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On December 30, 2014, two other unnamed victims, Jane Doe 3 and Jane Doe 4, moved
to join as petitioners in this action pursuant to Federal Rule of Civil Procedure 21. (DE 280).
Petitioners (Jane Doe 1 and Jane Doe 2) support the Rule 21 Motion. (Id. at 11). Jane Doe 3 and
Jane Doe 4 argue that they “have suffered the same violations of their rights under the [CVRA]
as the” Petitioners, and they “desire to join in this action to vindicate their rights as well.” (Id. at
1). The Government vehemently opposes joinder under Rule 21. (DE 290). The Government
argues that Rule 15 is the proper procedural device for adding parties to an action, not Rule 21.
(Id. at 1).
“[O]ut of an abundance of caution,” Petitioners filed a motion to amend their petition
under Rule 15, conforming the petition to the evidence and adding Jane Doe 3 and Jane Doe 4 as
petitioners. (DE 311 at 2). The Government opposes the Rule 15 Motion as well. (DE 314).
Among other things, the Government argues that amending the petition to include Jane Doe 3
and Jane Doe 4 should be denied because of their undue delay in seeking to join the proceedings,
and the undue prejudice that amendment will cause. (Id.).
After considering the parties’ submissions and the proposed amended petition, the Court
finds that justice does not require amendment in this instance and exercises its discretion to deny
the amendment.
II. Discussion
“The decision whether to grant leave to amend a complaint is within the sole discretion of
the district court.” Laurie v. Ala. Ct. Crim. Apps., 256 F.3d 1266, 1274 (11th Cir. 2001). “The
court should freely give leave when justice so requires.” Fed. R. Civ. P. 15(a)(2). Justice does
not require amendment in several instances, “includ[ing] undue delay, bad faith, dilatory motive
2
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on the part of the movant, . . . undue prejudice to the opposing party by virtue of allowance of the
amendment, [and] futility of amendment.’” Laurie, 256 F.3d at 1274 (quoting Foman v. Davis,
371 U.S. 178, 182 (1962)). In addition to considering the effect of amendment on the parties, the
court must consider “the importance of the amendment on the proper determination of the merits
of a dispute.” 6 Wright & Miller, Fed. Prac. & Fed. P. § 1488, p. 814 (3d ed. 2010). Justice does
not require amendment where the addition of parties with duplicative claims will not materially
advance the resolution of the litigation on the merits. See Herring v. Delta Air Lines, Inc., 894
F.2d 1020, 1024 (9th Cir. 1989).
A.

Rule 21 Motion
Jane Doe 3 and Jane Doe 4’s first attempt to join in this proceeding was brought under

Rule 21. (DE 280). “If parties seek to add a party under Rule 21, courts generally use the
standard of Rule 15, governing amendments to pleadings, to determine whether to allow the
addition.” 12 Wright & Miller, Fed. Prac. & Fed. P., p. 432 (3d ed. 2013); see also Galustian v.
Peter, 591 F.3d 724, 729-30 (4th Cir. 2010) (collecting cases and noting that Rule 15(a) applies
to amendments seeking to add parties); Frank v. U.S. West, Inc., 3 F.3d 1357, 1365 (10th Cir.
1993) (“A motion to add a party is governed by Fed. R. Civ. P. 15(a) . . . .”).
Rule 21, “Misjoinder and Non-joinder of Parties,” provides the court with a tool for
correcting the “misjoinder” of parties that would otherwise result in dismissal. Fed. R. Civ. P.
21. Insofar as Rule 21 “relates to the addition of parties, it is intended to permit the bringing in
of a person, who through inadvertence, mistake or for some other reason, had not been made a
party and whose presence as a party is later found necessary or desirable.” United States v. Com.
Bank of N. Am., 31 F.R.D. 133, 135 (S.D.N.Y. 1962) (internal quotation marks omitted).
3
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In their Rule 21 Motion, Jane Doe 3 and Jane Doe 4 do not claim that they were omitted
from this proceeding due to any “inadvertence” or “mistake” by Petitioners; rather, they seek to
join this proceeding as parties that could have been permissively joined in the original petition
under Rule 20 (“Permissive Joinder of Parties”). As courts generally use the standards of Rule
15 to evaluate such circumstances, the Court will consider the joinder issue as presented in the
Rule 15 Motion.1 The Court will consider the arguments presented in the Rule 21 Motion as if
they are set forth in the Rule 15 Motion as well. Because the arguments are presented in the Rule
15 Motion (and because the Court is denying the Rule 15 Motion on its merits, as discussed
below), the Rule 21 Motion will be denied.
The Court also concludes that portions of the Rule 21 Motion—and related
filings—should be stricken from the record. Pending for this Court’s consideration is a Motion
for Limited Intervention filed by Alan M. Dershowitz, who seeks to intervene to “strike the
outrageous and impertinent allegations made against him and [to] request[] a show cause order to
the attorneys that have made them.” (DE 282 at 1). The Court has considered Mr. Dershowitz’s
arguments, but it finds that his intervention is unnecessary as Federal Rule of Civil Procedure
12(f) empowers the Court “on its own” to “strike from a pleading an insufficient defense or any
redundant, immaterial, impertinent, or scandalous matter.” Fed. R. Civ. P. 12(f).
Petitioners’ Rule 21 Motion consists of relatively little argumentation regarding why the
Court should permit them to join in this action: they argue that (1) they were sexually abused by

1

The Court notes that, regardless of which motion it considers, the same standard
governs the addition of parties under Rule 21 and Rule 15. See Goston v. Potter, No. 08-cv-478
FJS ATB, 2010 WL 4774238, at *5 (N.D.N.Y. 2010) (citing Bridgeport Music, Inc. v. Universal
Music Grp., Inc., 248 F.R.D. 408, 412 (S.D.N.Y. 2008)).
4
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Jeffrey Epstein, and (2) the Government violated their CVRA rights by concealing the nonprosecution agreement with them. (DE 280 at 3; see id. at 7-8). However, the bulk of the Rule
21 Motion consists of copious factual details that Jane Doe 3 and Jane Doe 4 “would prove” “[i]f
allowed to join this action.” (Id. at 3, 7). Specifically, Jane Doe 3 proffers that she could prove
the circumstances under which a non-party introduced her to Mr. Epstein, and how Mr. Epstein
sexually trafficked her to several high-profile non-party individuals, “including numerous
prominent American politicians, powerful business executives, foreign presidents, a well-known
Prime Minister, and other world leaders.” (Id. at 3-6). She names several individuals, and she
offers details about the type of sex acts performed and where they took place. (See id. at 5).2
At this juncture in the proceedings, these lurid details are unnecessary to the
determination of whether Jane Doe 3 and Jane Doe 4 should be permitted to join Petitioners’
claim that the Government violated their rights under the CVRA. The factual details regarding
with whom and where the Jane Does engaged in sexual activities are immaterial and impertinent
to this central claim (i.e., that they were known victims of Mr. Epstein and the Government owed
them CVRA duties), especially considering that these details involve non-parties who are not
related to the respondent Government. These unnecessary details shall be stricken.
The original Rule 21 Motion (DE 279) shall be stricken in its entirety, as it is wholly
superseded by the “corrected” version of the Rule 21 Motion (DE 280). From the corrected Rule
21 Motion, the Court shall strike all factual details regarding Jane Doe 3 between the following
sentences: “The Government then concealed from Jane Doe #3 the existence of its NPA from

2

Jane Doe 4’s proffer is limited to sexual acts between Mr. Epstein and herself. (See DE
280 at 7-8).
5
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Jane Doe #3, in violation of her rights under the CVRA” (id. at 3); and “The Government was
well aware of Jane Doe #3 when it was negotiating the NPA, as it listed her as a victim in the
attachment to the NPA” (id. at 6). As none of Jane Doe 4’s factual details relate to non-parties,
the Court finds it unnecessary to strike the portion of the Rule 21 Motion related to her
circumstances. Regarding the Declaration in support of Petitioners’ response to Mr.
Dershowitz’s motion to intervene (DE 291-1), the Court shall strike paragraphs 4, 5, 7, 11, 13,
15, 19 through 53, and 59, as they contain impertinent details regarding non-parties. Regarding
the Declaration of Jane Doe 3 in support of the Rule 21 Motion (DE 310-1), the Court shall strike
paragraphs 7 through 12, 16, 39, and 49, as they contain impertinent details regarding nonparties. Jane Doe 3 is free to reassert these factual details through proper evidentiary proof,
should Petitioners demonstrate a good faith basis for believing that such details are pertinent to a
matter presented for the Court’s consideration.
As mentioned, Mr. Dershowitz moves to intervene “for the limited purposes of moving to
strike the outrageous and impertinent allegations made against him and requesting a show cause
order to the attorneys that have made them.” (DE 282 at 1). As the Court has taken it upon itself
to strike the impertinent factual details from the Rule 21 Motion and related filings, the Court
concludes that Mr. Derschowitz’s intervention in this case is unnecessary. Accordingly, his
motion to intervene will be denied as moot.3 Regarding whether a show cause order should

3

This also moots Mr. Dershowitz’s Motion for Leave to File Supplemental Reply in
Support of Motion for Limited Intervention. (DE 317). Denying Mr. Dershowitz’s motion to
intervene also renders moot Petitioners’ motion (DE 292) to file a sealed document supporting its
response to Mr. Dershowitz’s motion. It will accordingly be denied as moot, and DE 293 (the
sealed response) will be stricken from the record.
6
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issue, the Court finds that its action of striking the lurid details from Petitioners’ submissions is
sanction enough. However, the Court cautions that all counsel are subject to Rule 11’s mandate
that all submissions be presented for a proper purpose and factual contentions have evidentiary
support, Fed. R. Civ. P. 11(b)(1) and (3), and that the Court may, on its own, strike from any
pleading “any redundant, immaterial, impertinent, or scandalous matter,” Fed. R. Civ. P. 12(f).
B.

Rule 15 Motion
Between their two motions (the Rule 21 Motion and Rule 15 Motion), Jane Doe 3 and

Jane Doe 4 assert that “they desire to join in this action to vindicate their rights [under the
CVRA] as well.” (DE 280 at 1). Although Petitioners already seek the invalidation of Mr.
Epstein’s non-prosecution agreement on behalf of all “other similarly-situated victims” (DE 189
at 1; DE 311 at 2, 12, 15, 18-19), Jane Doe 3 and Jane Doe 4 argue that they should be fellow
travelers in this pursuit, lest they “be forced to file a separate suit raising their claims” resulting
in “duplicative litigation” (DE 280 at 11). The Court finds that justice does not require adding
new parties this late in the proceedings who will raise claims that are admittedly “duplicative” of
the claims already presented by Petitioners.
The Does’ submissions demonstrate that it is entirely unnecessary for Jane Doe 3 and
Jane Doe 4 to proceed as parties in this action, rather than as fact witnesses available to offer
relevant, admissible, and non-cumulative testimony. (See, e.g., DE 280 at 2 (Jane Doe 3 and
Jane Doe 4 “are in many respects similarly situated to the current victims”), 9 (“The new victims
will establish at trial that the Government violated their CVRA rights in the same way as it
violated the rights of the other victims.”), 10 (Jane Doe 3 and Jane Doe 4 “will simply join in
motions that the current victims were going to file in any event.”), 11 (litigating Jane Doe 3 and
7
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Jane Doe 4’s claims would be “duplicative”); DE 298 at 1 n.1 (“As promised . . . Jane Doe No. 3
and Jane Doe No. 4 do not seek to expand the number of pleadings filed in this case. If allowed
to join this action, they would simply support the pleadings already being filed by Jane Doe No. 1
and Jane Doe No. 2.”); DE 311 at 5 n.3 (“[A]ll four victims (represented by the same legal
counsel) intend to coordinate efforts and avoid duplicative pleadings.”), 15 (Jane Doe 3 and Jane
Doe 4 “challenge the same secret agreement—i.e., the NPA that the Government executed with
Epstein and then concealed from the victims. This is made clear by the proposed amendment
itself, in which all four victims simply allege the same general facts.”)). As the Does argue at
length in their Rule 15 Motion, Jane Doe 1’s original petition “specifically allege[s] that the
Government was violating not only her rights but the rights of other similarly-situated victims.”
(DE 311 at 2). The Court fails to see why the addition of “other similarly-situated victims” is
now necessary to “vindicate their rights as well.” (DE 280 at 1).
Of course, Jane Doe 3 and Jane Doe 4 can participate in this litigated effort to vindicate
the rights of similarly situated victims—there is no requirement that the evidentiary proof
submitted in this case come only from the named parties. Petitioners point out as much, noting
that, regardless of whether this Court grants the Rule 15 Motion, “they will call Jane Doe No. 3
as a witness at any trial.” (DE 311 at 17 n.7). The necessary “participation” of Jane Doe 3 and
Jane Doe 4 in this case can be satisfied by offering their properly supported—and relevant,
admissible, and non-cumulative—testimony as needed, whether through testimony at trial
(see DE 280 at 9) or affidavits submitted to support the relevancy of discovery requests4 (see

4

The non-party Jane Does clearly understand how to submit affidavits. (See DEs 291-1,

310-1).
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id. at 10). Petitioners do not contend that Jane Doe 3 and Jane Doe 4’s “participation in this
case” can only be achieved by listing them as parties.
As it stands under the original petition, the merits of this case will be decided based on a
determination of whether the Government violated the rights of Jane Doe 1, Jane Doe 2, and all
“other similarly situated victims” under the CVRA. Jane Doe 3 and Jane Doe 4 may offer
relevant, admissible, and non-cumulative evidence that advances that determination, but their
participation as listed parties is not necessary in that regard. See Herring, 894 F.2d at 1024
(District court did not abuse its discretion by denying amendment where “addition of more
plaintiffs . . . would not have affected the issues underlying the grant of summary judgment.”); cf.
Arthur v. Stern, 2008 WL 2620116, at *7 (S.D. Tex. 2008) (Under Rule 15, “courts have held
that leave to amend to assert a claim already at issue in [another lawsuit] should not be granted if
the same parties are involved, the same substantive claim is raised, and the same relief is
sought.”).5 And, as to Jane Doe 4 at least, adding her as a party raises unnecessary questions
about whether she is a proper party to this action.6
Petitioners also admit that amending the petition to conform to the evidence—by
including references to the non-prosecution agreement itself—is “unnecessary” as the “existing
petition is broad enough to cover the developing evidence in this case.” (DE 311). The Court

5

The Court expresses no opinion at this time whether any of the attestations made by
Jane Doe 3 and Jane Doe 4 in support of their motion will be relevant, admissible, and noncumulative.
6

The Government contends that Jane Doe 4 is not a true “victim” in this case because
she was not known at the time the Government negotiated the non-prosecution agreement, and
accordingly she was not entitled to notification rights under the CVRA. (See DE 290 at 10).
Any “duplicative” litigation filed by Jane Doe 4 would necessarily raise the issue of whether she
has standing under the CVRA under these circumstances.
9
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agrees, and it concludes that justice does not require amending the petition this late in the
proceedings.
III. Conclusion
Accordingly, it is hereby ORDERED AND ADJUDGED as follows: the Rule 21 Motion
(DE 280) is DENIED; the Rule 15 Motion (DE 311) is DENIED; Intervenor Dershowitz’s
Motion for Limited Intervention (DE 282) and Motion for Leave to File Supplemental Reply in
Support of Motion for Limited Intervention (DE 317) are DENIED AS MOOT; Petitioners’
Motion to Seal (DE 292) is DENIED AS MOOT; the following materials are hereby
STRICKEN from the record:
•

DE 279, in its entirety.

•

DE 280, all sentences between the following sentences:
“The Government then concealed from Jane Doe #3 the
existence of its NPA from Jane Doe #3, in violation of her
rights under the CVRA” (DE 280 at 3); and “The
Government was well aware of Jane Doe #3 when it was
negotiating the NPA, as it listed her as a victim in the
attachment to the NPA” (DE 280 at 6).

•

DE 291-1, paragraphs 4, 5, 7, 11, 13, 15, 19 through 53,
and 59.

•

DE 310-1, paragraphs 7 through 12, 16, 39, and 49.

•

DE 293, in its entirety.

DONE AND ORDERED in chambers at West Palm Beach, Palm Beach County,
Florida, this 6th day of April, 2015.
____________________________________
KENNETH A. MARRA
United States District Judge
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
CASE NO.:08-CV-80736-KAM
JANE DOE 1 and JANE DOE 2,
Petitioners,
vs.
UNITED STATES OF AMERICA,
Respondent.
______________________________/
ORDER DENYING PETITIONERS’ MOTION TO JOIN UNDER RULE 21 AND
MOTION TO AMEND UNDER RULE 15
This cause is before the Court on Jane Doe 3 and Jane Doe 4’s Corrected Motion
Pursuant to Rule 21 for Joinder in Action (“Rule 21 Motion”) (DE 280), and Jane Doe 1 and Jane
Doe 2’s Protective Motion Pursuant to Rule 15 to Amend Their Pleadings to Conform to
Existing Evidence and to Add Jane Doe 3 and Jane Doe 4 as Petitioners (“Rule 15 Motion”) (DE
311). Both motions are ripe for review. For the following reasons, the Court concludes that they
should be denied.
I. Background
This is an action by two unnamed petitioners, Jane Doe 1 and Jane Doe 2, seeking to
prosecute a claim under the Crime Victims’ Rights Act (CVRA), 18 U.S.C. § 3771. (DE 1).
Generally, they allege that the respondent Government violated their rights under the CVRA by
failing to consult with them before negotiating a non-prosecution agreement with Jeffrey Epstein,
who subjected them to various sexual crimes while they were minors. (Id.). Petitioners initiated
this action in July 2008. (Id.).
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On December 30, 2014, two other unnamed victims, Jane Doe 3 and Jane Doe 4, moved
to join as petitioners in this action pursuant to Federal Rule of Civil Procedure 21. (DE 280).
Petitioners (Jane Doe 1 and Jane Doe 2) support the Rule 21 Motion. (Id. at 11). Jane Doe 3 and
Jane Doe 4 argue that they “have suffered the same violations of their rights under the [CVRA]
as the” Petitioners, and they “desire to join in this action to vindicate their rights as well.” (Id. at
1). The Government vehemently opposes joinder under Rule 21. (DE 290). The Government
argues that Rule 15 is the proper procedural device for adding parties to an action, not Rule 21.
(Id. at 1).
“[O]ut of an abundance of caution,” Petitioners filed a motion to amend their petition
under Rule 15, conforming the petition to the evidence and adding Jane Doe 3 and Jane Doe 4 as
petitioners. (DE 311 at 2). The Government opposes the Rule 15 Motion as well. (DE 314).
Among other things, the Government argues that amending the petition to include Jane Doe 3
and Jane Doe 4 should be denied because of their undue delay in seeking to join the proceedings,
and the undue prejudice that amendment will cause. (Id.).
After considering the parties’ submissions and the proposed amended petition, the Court
finds that justice does not require amendment in this instance and exercises its discretion to deny
the amendment.
II. Discussion
“The decision whether to grant leave to amend a complaint is within the sole discretion of
the district court.” Laurie v. Ala. Ct. Crim. Apps., 256 F.3d 1266, 1274 (11th Cir. 2001). “The
court should freely give leave when justice so requires.” Fed. R. Civ. P. 15(a)(2). Justice does
not require amendment in several instances, “includ[ing] undue delay, bad faith, dilatory motive
2
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on the part of the movant, . . . undue prejudice to the opposing party by virtue of allowance of the
amendment, [and] futility of amendment.’” Laurie, 256 F.3d at 1274 (quoting Foman v. Davis,
371 U.S. 178, 182 (1962)). In addition to considering the effect of amendment on the parties, the
court must consider “the importance of the amendment on the proper determination of the merits
of a dispute.” 6 Wright & Miller, Fed. Prac. & Fed. P. § 1488, p. 814 (3d ed. 2010). Justice does
not require amendment where the addition of parties with duplicative claims will not materially
advance the resolution of the litigation on the merits. See Herring v. Delta Air Lines, Inc., 894
F.2d 1020, 1024 (9th Cir. 1989).
A.

Rule 21 Motion
Jane Doe 3 and Jane Doe 4’s first attempt to join in this proceeding was brought under

Rule 21. (DE 280). “If parties seek to add a party under Rule 21, courts generally use the
standard of Rule 15, governing amendments to pleadings, to determine whether to allow the
addition.” 12 Wright & Miller, Fed. Prac. & Fed. P., p. 432 (3d ed. 2013); see also Galustian v.
Peter, 591 F.3d 724, 729-30 (4th Cir. 2010) (collecting cases and noting that Rule 15(a) applies
to amendments seeking to add parties); Frank v. U.S. West, Inc., 3 F.3d 1357, 1365 (10th Cir.
1993) (“A motion to add a party is governed by Fed. R. Civ. P. 15(a) . . . .”).
Rule 21, “Misjoinder and Non-joinder of Parties,” provides the court with a tool for
correcting the “misjoinder” of parties that would otherwise result in dismissal. Fed. R. Civ. P.
21. Insofar as Rule 21 “relates to the addition of parties, it is intended to permit the bringing in
of a person, who through inadvertence, mistake or for some other reason, had not been made a
party and whose presence as a party is later found necessary or desirable.” United States v. Com.
Bank of N. Am., 31 F.R.D. 133, 135 (S.D.N.Y. 1962) (internal quotation marks omitted).
3
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In their Rule 21 Motion, Jane Doe 3 and Jane Doe 4 do not claim that they were omitted
from this proceeding due to any “inadvertence” or “mistake” by Petitioners; rather, they seek to
join this proceeding as parties that could have been permissively joined in the original petition
under Rule 20 (“Permissive Joinder of Parties”). As courts generally use the standards of Rule
15 to evaluate such circumstances, the Court will consider the joinder issue as presented in the
Rule 15 Motion.1 The Court will consider the arguments presented in the Rule 21 Motion as if
they are set forth in the Rule 15 Motion as well. Because the arguments are presented in the Rule
15 Motion (and because the Court is denying the Rule 15 Motion on its merits, as discussed
below), the Rule 21 Motion will be denied.
The Court also concludes that portions of the Rule 21 Motion—and related
filings—should be stricken from the record. Pending for this Court’s consideration is a Motion
for Limited Intervention filed by Alan M. Dershowitz, who seeks to intervene to “strike the
outrageous and impertinent allegations made against him and [to] request[] a show cause order to
the attorneys that have made them.” (DE 282 at 1). The Court has considered Mr. Dershowitz’s
arguments, but it finds that his intervention is unnecessary as Federal Rule of Civil Procedure
12(f) empowers the Court “on its own” to “strike from a pleading an insufficient defense or any
redundant, immaterial, impertinent, or scandalous matter.” Fed. R. Civ. P. 12(f).
Petitioners’ Rule 21 Motion consists of relatively little argumentation regarding why the
Court should permit them to join in this action: they argue that (1) they were sexually abused by

1

The Court notes that, regardless of which motion it considers, the same standard
governs the addition of parties under Rule 21 and Rule 15. See Goston v. Potter, No. 08-cv-478
FJS ATB, 2010 WL 4774238, at *5 (N.D.N.Y. 2010) (citing Bridgeport Music, Inc. v. Universal
Music Grp., Inc., 248 F.R.D. 408, 412 (S.D.N.Y. 2008)).
4
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Jeffrey Epstein, and (2) the Government violated their CVRA rights by concealing the nonprosecution agreement with them. (DE 280 at 3; see id. at 7-8). However, the bulk of the Rule
21 Motion consists of copious factual details that Jane Doe 3 and Jane Doe 4 “would prove” “[i]f
allowed to join this action.” (Id. at 3, 7). Specifically, Jane Doe 3 proffers that she could prove
the circumstances under which a non-party introduced her to Mr. Epstein, and how Mr. Epstein
sexually trafficked her to several high-profile non-party individuals, “including numerous
prominent American politicians, powerful business executives, foreign presidents, a well-known
Prime Minister, and other world leaders.” (Id. at 3-6). She names several individuals, and she
offers details about the type of sex acts performed and where they took place. (See id. at 5).2
At this juncture in the proceedings, these lurid details are unnecessary to the
determination of whether Jane Doe 3 and Jane Doe 4 should be permitted to join Petitioners’
claim that the Government violated their rights under the CVRA. The factual details regarding
with whom and where the Jane Does engaged in sexual activities are immaterial and impertinent
to this central claim (i.e., that they were known victims of Mr. Epstein and the Government owed
them CVRA duties), especially considering that these details involve non-parties who are not
related to the respondent Government. These unnecessary details shall be stricken.
The original Rule 21 Motion (DE 279) shall be stricken in its entirety, as it is wholly
superseded by the “corrected” version of the Rule 21 Motion (DE 280). From the corrected Rule
21 Motion, the Court shall strike all factual details regarding Jane Doe 3 between the following
sentences: “The Government then concealed from Jane Doe #3 the existence of its NPA from

2

Jane Doe 4’s proffer is limited to sexual acts between Mr. Epstein and herself. (See DE
280 at 7-8).
5
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Jane Doe #3, in violation of her rights under the CVRA” (id. at 3); and “The Government was
well aware of Jane Doe #3 when it was negotiating the NPA, as it listed her as a victim in the
attachment to the NPA” (id. at 6). As none of Jane Doe 4’s factual details relate to non-parties,
the Court finds it unnecessary to strike the portion of the Rule 21 Motion related to her
circumstances. Regarding the Declaration in support of Petitioners’ response to Mr.
Dershowitz’s motion to intervene (DE 291-1), the Court shall strike paragraphs 4, 5, 7, 11, 13,
15, 19 through 53, and 59, as they contain impertinent details regarding non-parties. Regarding
the Declaration of Jane Doe 3 in support of the Rule 21 Motion (DE 310-1), the Court shall strike
paragraphs 7 through 12, 16, 39, and 49, as they contain impertinent details regarding nonparties. Jane Doe 3 is free to reassert these factual details through proper evidentiary proof,
should Petitioners demonstrate a good faith basis for believing that such details are pertinent to a
matter presented for the Court’s consideration.
As mentioned, Mr. Dershowitz moves to intervene “for the limited purposes of moving to
strike the outrageous and impertinent allegations made against him and requesting a show cause
order to the attorneys that have made them.” (DE 282 at 1). As the Court has taken it upon itself
to strike the impertinent factual details from the Rule 21 Motion and related filings, the Court
concludes that Mr. Derschowitz’s intervention in this case is unnecessary. Accordingly, his
motion to intervene will be denied as moot.3 Regarding whether a show cause order should

3

This also moots Mr. Dershowitz’s Motion for Leave to File Supplemental Reply in
Support of Motion for Limited Intervention. (DE 317). Denying Mr. Dershowitz’s motion to
intervene also renders moot Petitioners’ motion (DE 292) to file a sealed document supporting its
response to Mr. Dershowitz’s motion. It will accordingly be denied as moot, and DE 293 (the
sealed response) will be stricken from the record.
6
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issue, the Court finds that its action of striking the lurid details from Petitioners’ submissions is
sanction enough. However, the Court cautions that all counsel are subject to Rule 11’s mandate
that all submissions be presented for a proper purpose and factual contentions have evidentiary
support, Fed. R. Civ. P. 11(b)(1) and (3), and that the Court may, on its own, strike from any
pleading “any redundant, immaterial, impertinent, or scandalous matter,” Fed. R. Civ. P. 12(f).
B.

Rule 15 Motion
Between their two motions (the Rule 21 Motion and Rule 15 Motion), Jane Doe 3 and

Jane Doe 4 assert that “they desire to join in this action to vindicate their rights [under the
CVRA] as well.” (DE 280 at 1). Although Petitioners already seek the invalidation of Mr.
Epstein’s non-prosecution agreement on behalf of all “other similarly-situated victims” (DE 189
at 1; DE 311 at 2, 12, 15, 18-19), Jane Doe 3 and Jane Doe 4 argue that they should be fellow
travelers in this pursuit, lest they “be forced to file a separate suit raising their claims” resulting
in “duplicative litigation” (DE 280 at 11). The Court finds that justice does not require adding
new parties this late in the proceedings who will raise claims that are admittedly “duplicative” of
the claims already presented by Petitioners.
The Does’ submissions demonstrate that it is entirely unnecessary for Jane Doe 3 and
Jane Doe 4 to proceed as parties in this action, rather than as fact witnesses available to offer
relevant, admissible, and non-cumulative testimony. (See, e.g., DE 280 at 2 (Jane Doe 3 and
Jane Doe 4 “are in many respects similarly situated to the current victims”), 9 (“The new victims
will establish at trial that the Government violated their CVRA rights in the same way as it
violated the rights of the other victims.”), 10 (Jane Doe 3 and Jane Doe 4 “will simply join in
motions that the current victims were going to file in any event.”), 11 (litigating Jane Doe 3 and
7
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Jane Doe 4’s claims would be “duplicative”); DE 298 at 1 n.1 (“As promised . . . Jane Doe No. 3
and Jane Doe No. 4 do not seek to expand the number of pleadings filed in this case. If allowed
to join this action, they would simply support the pleadings already being filed by Jane Doe No. 1
and Jane Doe No. 2.”); DE 311 at 5 n.3 (“[A]ll four victims (represented by the same legal
counsel) intend to coordinate efforts and avoid duplicative pleadings.”), 15 (Jane Doe 3 and Jane
Doe 4 “challenge the same secret agreement—i.e., the NPA that the Government executed with
Epstein and then concealed from the victims. This is made clear by the proposed amendment
itself, in which all four victims simply allege the same general facts.”)). As the Does argue at
length in their Rule 15 Motion, Jane Doe 1’s original petition “specifically allege[s] that the
Government was violating not only her rights but the rights of other similarly-situated victims.”
(DE 311 at 2). The Court fails to see why the addition of “other similarly-situated victims” is
now necessary to “vindicate their rights as well.” (DE 280 at 1).
Of course, Jane Doe 3 and Jane Doe 4 can participate in this litigated effort to vindicate
the rights of similarly situated victims—there is no requirement that the evidentiary proof
submitted in this case come only from the named parties. Petitioners point out as much, noting
that, regardless of whether this Court grants the Rule 15 Motion, “they will call Jane Doe No. 3
as a witness at any trial.” (DE 311 at 17 n.7). The necessary “participation” of Jane Doe 3 and
Jane Doe 4 in this case can be satisfied by offering their properly supported—and relevant,
admissible, and non-cumulative—testimony as needed, whether through testimony at trial
(see DE 280 at 9) or affidavits submitted to support the relevancy of discovery requests4 (see

4

The non-party Jane Does clearly understand how to submit affidavits. (See DEs 291-1,

310-1).
8
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id. at 10). Petitioners do not contend that Jane Doe 3 and Jane Doe 4’s “participation in this
case” can only be achieved by listing them as parties.
As it stands under the original petition, the merits of this case will be decided based on a
determination of whether the Government violated the rights of Jane Doe 1, Jane Doe 2, and all
“other similarly situated victims” under the CVRA. Jane Doe 3 and Jane Doe 4 may offer
relevant, admissible, and non-cumulative evidence that advances that determination, but their
participation as listed parties is not necessary in that regard. See Herring, 894 F.2d at 1024
(District court did not abuse its discretion by denying amendment where “addition of more
plaintiffs . . . would not have affected the issues underlying the grant of summary judgment.”); cf.
Arthur v. Stern, 2008 WL 2620116, at *7 (S.D. Tex. 2008) (Under Rule 15, “courts have held
that leave to amend to assert a claim already at issue in [another lawsuit] should not be granted if
the same parties are involved, the same substantive claim is raised, and the same relief is
sought.”).5 And, as to Jane Doe 4 at least, adding her as a party raises unnecessary questions
about whether she is a proper party to this action.6
Petitioners also admit that amending the petition to conform to the evidence—by
including references to the non-prosecution agreement itself—is “unnecessary” as the “existing
petition is broad enough to cover the developing evidence in this case.” (DE 311). The Court

5

The Court expresses no opinion at this time whether any of the attestations made by
Jane Doe 3 and Jane Doe 4 in support of their motion will be relevant, admissible, and noncumulative.
6

The Government contends that Jane Doe 4 is not a true “victim” in this case because
she was not known at the time the Government negotiated the non-prosecution agreement, and
accordingly she was not entitled to notification rights under the CVRA. (See DE 290 at 10).
Any “duplicative” litigation filed by Jane Doe 4 would necessarily raise the issue of whether she
has standing under the CVRA under these circumstances.
9
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agrees, and it concludes that justice does not require amending the petition this late in the
proceedings.
III. Conclusion
Accordingly, it is hereby ORDERED AND ADJUDGED as follows: the Rule 21 Motion
(DE 280) is DENIED; the Rule 15 Motion (DE 311) is DENIED; Intervenor Dershowitz’s
Motion for Limited Intervention (DE 282) and Motion for Leave to File Supplemental Reply in
Support of Motion for Limited Intervention (DE 317) are DENIED AS MOOT; Petitioners’
Motion to Seal (DE 292) is DENIED AS MOOT; the following materials are hereby
STRICKEN from the record:
•

DE 279, in its entirety.

•

DE 280, all sentences between the following sentences:
“The Government then concealed from Jane Doe #3 the
existence of its NPA from Jane Doe #3, in violation of her
rights under the CVRA” (DE 280 at 3); and “The
Government was well aware of Jane Doe #3 when it was
negotiating the NPA, as it listed her as a victim in the
attachment to the NPA” (DE 280 at 6).

•

DE 291-1, paragraphs 4, 5, 7, 11, 13, 15, 19 through 53,
and 59.

•

DE 310-1, paragraphs 7 through 12, 16, 39, and 49.

•

DE 293, in its entirety.

DONE AND ORDERED in chambers at West Palm Beach, Palm Beach County,
Florida, this 6th day of April, 2015.
____________________________________
KENNETH A. MARRA
United States District Judge
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Because the Court finds that sealing would protect
confidential information, Counsel’s request to
file the unredacted reply papers and the exhibits
thereto under seal is granted. SO ORDERED.
7/2/2020

Re: Motion to File Under Seal
Giuffre v. Ghislaine Maxwell, No. 15 Civ. 7433 (LAP)
Dear Judge Preska:
This is a letter motion seeking leave to permit Ms. Maxwell to file a redacted Reply In
Support of Her Objections to Unsealing Sealed Materials and to file under seal Exhibits A-D
thereto.
The Protective Order governing this case states:
Whenever a party seeks to file any document or material containing CONFIDENTIAL
INFORMATION with the Court in this matter, it shall be accompanied by a Motion to
Seal pursuant to Section 6.2 of the Electronic Case Filing Rules & Instructions for the
Southern District of New York.
Doc. # 62 at 4. The Reply and Exhibits A-D contain information deemed CONFIDENTIAL
by the parties pursuant to the Protective Order. References to and discussion of specific
CONFIDENTIAL materials are necessary to support Ms. Maxwell’s request that these
materials remain under seal.
Ms. Maxwell intends to file the redacted version of the Reply publicly on ECF and seeks
leave only to file the unredacted version and Exhibits A-D under seal.

Respectfully submitted,

Laura A. Menninger
CC: Counsel of Record via ECF
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
VIRGINIA L. GIUFFRE,
Plaintiff,

No. 15 Civ. 7433 (LAP)

-against-

ORDER

GHISLAINE MAXWELL,
Defendant.

LORETTA A. PRESKA, Senior United States District Judge:
The

Court

will

rule

telephonically

on

the

unsealing

of

materials relevant to docket entries 143, 164, 172, 199, and 230,
with respect to Does 1 and 2, on July 23, 2020, at 11:30 a.m. EST.
The Court will communicate separately to counsel information for
joining the teleconference.

Members of the media and the general

public may join the teleconference using the following listen-only
line: (888) 363-4734, access code: 4645450.
SO ORDERED.
Dated:

New York, New York
July 21, 2020
__________________________________
LORETTA A. PRESKA
Senior United States District Judge
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
VIRGINIA L. GIUFFRE
Plaintiff,

15 Civ. 7433 (LAP)

-against-

ORDER

GHISLAINE MAXWELL,
Defendant.

LORETTA A. PRESKA, Senior United States District Judge:
The

parties

are

directed

to

prepare

for

unsealing

in

accordance with the Court’s order of July 23, 2020, (ECF Minute
Entry, dated July 23, 2020), the documents listed in Exhibit A to
Plaintiff Virginia Giuffre’s Opposition to Defendant Ghislaine
Maxwell’s Objections to Unsealing Docket Entries 143, 164, 172,
199, & 230, (dkt. no. 1068-1).

Counsel shall file those documents

on the public docket, under a heading of “Documents Ordered
Unsealed by Order of July 23, 2020,” no later than July 30, 2020.
The Court incorporates its rulings specific to each document-which are set forth in the transcript of the July 23 proceedings
--herein.
SO ORDERED.
Dated:

New York, New York
July 28, 2020

__________________________________
LORETTA A. PRESKA
Senior United States District Judge
1
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July 29, 2020
Honorable Loretta A. Preska
United States District Court
Southern District of New York
500 Pearl Street
New York, NY 10007
Re: Reconsideration of the Court’s July 23 Ruling
Giuffre v. Ghislaine Maxwell, No. 15 Civ. 7433 (LAP)
Dear Judge Preska:
As counsel for Ms. Maxwell we write to request that the Court vindicate its Protective Order
and punish its violation. Ms. Maxwell’s two deposition transcripts were designated
“Confidential” and subject to the protection of the Protective Order. Both transcripts ended
up in the hands of the government, which used them to bring an indictment against
Ms. Maxwell, charging her with, among other things, perjury in her deposition testimony.
This is a serious violation of the Protective Order, and merits the commencement of contempt
proceedings.
We also write to seek reconsideration of the Court’s July 23, 2020 ruling concluding that the
transcripts of Ms. Maxwell’s April 2016 deposition and Doe 1’s deposition should be unsealed
in their entirety (with the exception of non-party names). We recognize that a reconsideration
motion is an extraordinary request, but we suggest it is appropriate under the circumstances.
There are new facts since Ms. Maxwell lodged her objections to the unsealing of the transcript
of her deposition, and there is a need to correct clear error or prevent manifest injustice
relating to the unsealing of the transcript.
We respectfully request that the Court keep sealed Ms. Maxwell’s and Doe 1’s deposition
transcripts and any sealed or redacted order or paper that quotes from or discloses information
from the transcripts (“deposition material”). We do not seek unnecessary delay; however, if
the Court denies our request for reconsideration, we do wish to seek relief from the Second
Circuit. Accordingly, in the event the Court denies this reconsideration request, we ask that
the Court stay any unsealing of the deposition material for at least two business days to give us
time to apply to the Second Circuit for a stay of the unsealing order pending appeal. As the
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courts have recognized, temporary stays of unseal orders are appropriate so that “[t]he genie
is [not] out of the bottle,” Gambale v. Deutsche Bank AG, 377 F.3d 133, 144 (2d Cir. 2004),
before the interested parties have an opportunity to seek review of the orders. See, e.g., United
States v. Martoma, No. S1 12 CR 973 PGG, 2014 WL 164181, at *8 (S.D.N.Y. Jan. 9, 2014)
(“The Court stays immediate disclosure of these materials to permit Defendant to make
application to the U.S. Court of Appeals for the Second Circuit for a more extended stay.”);
Brown v. Maxwell, 929 F.3d 41, 54 (2d. Cir. 2019) (recognizing likelihood of future appeals in
this matter).
1. There are new, intervening and significant facts since briefing closed on the first round
of review of sealed materials. After many months of relentless negative media coverage of
Mr. Epstein and allegations that Ms. Maxwell was involved in his criminal activities, the
government secured an indictment against her. On July 2, one day after Ms. Maxwell filed her
reply in support of her objection to unsealing documents containing references to Does 1 and
2, the government staged a dramatic, forced entry at dawn into her home and arrested her.
Exhibit A, at 3.
Immediately after Ms. Maxwell’s arrest, Acting U.S. Attorney Audrey Strauss held a press
conference and made numerous comments attacking Ms. Maxwell’s credibility and expressing
her opinion of Ms. Maxwell’s guilt, e.g., that she was guilty of “l[ying]” in her deposition
“because the truth, as alleged, was almost unspeakable.” Id. Plaintiff’s counsel piled on,
offering their own opinions about Ms. Maxwell’s guilt. For example, Mr. Edwards opined that
Ms. Maxwell was “a main facilitator” of Mr. Epstein’s crimes who “started the whole thing.”
Id. Ms. McCawley praised the prosecutors: “[They] have done an incredible job and they’re
being very meticulous, they want to make sure that the Indictments stick. . . . They took a lot
of time to be very careful and thoughtful and that gives me a lot of hope that [Ms. Maxwell]
will remain in prison for the remainder of her life. . . . [Ms. Maxwell] was really the central
figure . . . .” Id. at 6.
Ms. Maxwell’s motion for an order barring such extrajudicial comments led Judge Nathan to
admonish “counsel for all involved parties [to] exercise great care to ensure compliance with
this Court’s local rules, including Local Criminal Rule 23.1, and the rules of professional
responsibility.” Exhibit B. She further “warn[ed] counsel and agents for the parties and
counsel for potential witnesses that going forward it will not hesitate to take appropriate action
in the face of violations of any relevant rules.” Id. Judge Nathan said she would ensure “strict
compliance” with the rules and “ensure that the Defendant’s right to a fair trial will be
safeguarded.” Id.
On July 8 the government filed a superseding indictment alleging that Ms. Maxwell “assisted,
facilitated, and contributed” to Mr. Epstein’s abuse of minors. The indictment quickly turned
to this civil action, alleging that in 2016 Ms. Maxwell made “efforts to conceal her conduct”
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by “repeatedly provid[ing] false and perjurious statements” in deposition testimony.
Exhibit C ¶ 8.
Quoting verbatim from Ms. Maxwell’s April 2016 deposition transcript, the indictment alleges
Ms. Maxwell gave false testimony (a) when she testified “I don’t know what you’re talking
about” in response to a question whether Mr. Epstein “ha[d] a scheme to recruit underage
girls for sexual massages . . . [i]f you know”; and (b) when she testified, “I’m not aware of
anybody that I interacted with [other than plaintiff] who was 17 at this point.” Id. ¶ 21. None
of these questions and answers was used in the summary judgment papers or released by the
Second Circuit. The transcript containing this testimony is sealed.
2. The Court should commence proceedings to vindicate the government and plaintiff’s
violation of the Protective Order. Only two parties—plaintiff and Ms. Maxwell—and their
counsel had proper access to the transcripts of Ms. Maxwell’s deposition. The transcripts,
which were designated “Confidential,” were the subject of the Protective Order strictly
limiting the persons to whom the parties may disclose “Confidential”-designated documents.
For example, the parties could only disclose such documents to “attorneys actively working
on this case” and “persons regularly employed or associated with the attorneys who are
working on this case.” Doc.62, quoted in Doc.1071 at 3. This language was negotiated by the
parties to specifically exclude an exception for investigations by law enforcement.
On February 26, 2016, counsel for plaintiff proposed protective order language that would
have allowed for a "law enforcement" exception: Paragraph I(a)4 of plaintiff's draft proposed
that: "CONFIDENTIAL information shall not be disclosed or used for any purpose except the
preparation and trial of this case and any related matter, including but not limited to,
investigations by law enforcement." See Exhibit D at 3. This language was rejected by Ms.
Maxwell because of her concerns that plaintiff and her lawyers were acting as either express or
de facto agents of the Government. The language agreed upon, and made an Order of this
Court specifically excluded an exception for law enforcement. Had the language not been
made an order of the Court, Ms. Maxwell would have proceeded in a different fashion. She
relied on this language and the protection afforded to her by this Court under established
Second Circuit law.
In its Order dated July 1, 2020, the Court said it was “troubled” to learn that plaintiff’s
successor counsel, Cooper & Kirk, had received from plaintiff’s former counsel, Boies Schiller
Flexner, various discovery materials that were subject to the Protective Order. Doc.1071 at 4.
The Court rejected Cooper & Kirk’s suggestion that it properly was a recipient of the material:
[W]hatever Cooper & Kirk’s intentions in requesting and obtaining the
Maxwell materials from Boies Schiller, the Maxwell Protective Order explicitly
provides that (1) discovery materials designated CONFIDENTIAL cannot be
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disclosed or used outside of the Maxwell action and (2) that properly designated
discovery materials may only be disclosed to specific groups of individuals,
including attorneys “actively working on” the Maxwell litigation.
Doc.1071 at 4-5 (emphasis supplied)
Five things are plain. One, as the indictment and superseding indictment establish, the
government has a copy of the transcripts from Ms. Maxwell’s April and July 2016 depositions,
both of which were designated “Confidential.” Two, the government had no ability legally to
obtain the deposition transcripts. In Martindell v. International Telephone and Telegraph Corp.,
594 F.2d 291, 293 (2d Cir. 1979), cited with approval in In re Teligent, Inc., 640 F.3d 53, 58 (2d
Cir. 2011), the government moved in a civil action to which it was not a party for access to
transcripts of depositions twelve witnesses, including some of the civil defendants. The
government said it was investigating possible violations of federal criminal laws, including
perjury, subornation of perjury, obstruction of justice and conspiracy. The government:
speculated that the pretrial deposition testimony might be relevant to its
investigation into matters similar to those that had been the subject of the
Martindell action and might be useful in appraising the credibility, accuracy and
completeness of testimony given by witnesses in the Government’s
investigation or might provide additional information of use to the
Government. The Government, moreover, feared that unless it could obtain
the deposition transcripts, it would be unable to secure statements from the
witnesses because they would claim their Fifth Amendment rights in any
investigative interviews by the Government.
594 F.2d at 293. The district court denied the government’s request, holding that “the
deposition testimony had been given in reliance upon the protective order, thus rendering
unnecessary invocation by the witnesses of their Fifth Amendment rights, that the requested
turnover would raise constitutional issues, and that principles of fairness mandated
enforcement of the protective order.” Id. The Second Circuit affirmed:
In the present case the deponents testified in reliance upon the Rule 26(c)
protective order, absent which they may have refused to testify. . . . [T]he
witnesses were entitled to rely upon the terms of a concededly valid protective
order and Judge Conner did not abuse his discretion in refusing to vacate or
modify that order.
Id. at 296-97.
Three, the government did not obtain a copy of the deposition transcripts from Ms. Maxwell
or her counsel. Four, following plaintiff’s counsel’s admitted violation of the Protective Order
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earlier this month, it is clear now that there has been a second violation of the Protective Order
in a manner consistent with the plaintiff’s intent and goals—namely, the prosecution of
Ms. Maxwell and the pursuit of a sentence that would imprison her “for the remainder of her
life,” Exhibit A, at 3. Five, no one should be permitted to violate this Court’s Protective
Order with impunity.
As it did in connection with plaintiff’s violation of the Protective Order via her attorneys, the
Court should enter orders to determine the nature and extent of the violation of the Order,
identify those persons who violated the Order, and impose appropriate sanctions. Until this
process is completed, the Court should stay any disclosure of the transcripts of Ms. Maxwell’s
deposition and deposition material. We respectfully submit that in the event the Court finds a
violation of the Protective Order, this Court should direct the government to return to the
Court any copies of the deposition transcripts and enter an order to show cause why the
person(s) who violated the Order should not be held in contempt. See, e.g., Blum v. Schlegel,
108 F.3d 1369 (2d Cir. 1997); Hunt v. Enzo Biochem, Inc., 904 F. Supp. 2d 337, 340 (S.D.N.Y.
2012).
3. The indictment provides a compelling reason not to unseal the transcript of
Ms. Maxwell’s deposition. That Ms. Maxwell was under criminal investigation, the Court
ruled, “is not entitled to much weight here.” Tr. of July 23 Hearing, at 5. The Court said
Ms. Maxwell had not explained how the sealed material could inappropriately influence
potential witnesses or victims. Id. The effect of Ms. Maxwell’s indictment, arrest, upcoming
trial and of Judge Nathan’s efforts to ensure a fair trial was not discussed in our objections
since none of these things had happened before briefing was closed.
Two cases are instructive. In each the courts indicated that in deciding whether to unseal
materials it was important to give weight to the impact on a criminal defendant’s right to a fair
trial. In Nixon v. Warner Communications, Inc., 435 U.S. 589 (1978), a number of media moved
the district court to release audio tapes admitted into evidence in the trial of four of President
Nixon’s former advisors. The media intended to copy the tapes for broadcasting and sale to
the public. District Judge Sirica denied the motion, principally on the ground that the rights of
the four defendants, who had been convicted and had filed notices of appeal, would be
prejudiced if they prevailed in their appeals. 435 U.S. at 595, 602 n.14. Judge Sirica noted that
the transcripts of the audio tapes had been released to the public. Id. at 595. The D.C. Circuit
Court of Appeals held Judge Sirica abused his discretion.
The Supreme Court reversed the court of appeals and rejected the media’s arguments that
release of the tapes was required under the common law right of access and the First
Amendment. The Court noted apparently with approval that (a) “Judge Sirica’s view” that
“the public’s ‘right to know’ did not . . . overcome the need to safeguard the defendants’
rights on appeal,” and (b) “Judge Sirica’s principal reason for refusing to release the tapes
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[was] fairness to the defendants, who were appealing their convictions.” Id. at 595, 602 n.14.
The Court indicated that the public interest in access to the tapes properly was balanced
against “the duty of the courts,” id. at 602, including the duty to ensure fairness to the
defendants, see id. at 602 n.14.
In In re New York Times Co., 828 F.2d 110 (2d Cir. 1987), cited with approval in United States v.
Longueuil, 567 Fed. App’x 13, 16 (2d Cir. 2014), Judge Weinstein denied the media’s motion
to unseal papers filed in connection with an unsuccessful defense motion to suppress evidence
obtained by electronic surveillance. He found that “defendants’ interest in a fair trial and the
interests of third parties [referenced in] the motion papers justified continued sealing of the
papers.” 828 F.2d at 112; see id. at 112 (defendants opposed unsealing on the grounds it would
prejudice their Sixth Amendment right to a fair trial, their privacy rights, and third parties’
privacy rights). The Second Circuit vacated the order in part because “the wholesale sealing”
of the motion papers was “more extensive than necessary to protect defendants’ fair trial
rights, their privacy rights, and the third persons’ privacy interests. Id. at 116. The court
noted, “now that the jury has been impaneled, defendants’ fair trial rights can certainly be
adequately protected by sequestration.” Id.
In Nixon and New York Times, the courts properly were concerned about the effect of
unsealing materials notwithstanding that they were core judicial documents—audio tapes
admitted into evidence at the merits trial and motion papers seeking suppression of evidence
which the judge denied. And the courts continued to hold these concerns even after the
defendants had been convicted and had launched appeals (Nixon) and after the petit jury had
been empaneled (New York Times).
The courts have recognized that the right to a fair criminal trial is a compelling interest in
“weighing the interests advanced by the parties in light of the public interests and the duty of
the courts,” Nixon, 435 U.S. at 602. See United States v. Cicale, No. 05-CR-60-2 (NGG), 2018
WL 388941, at *3 (E.D.N.Y. Jan. 11, 2018) (“Compelling interests warranting closure of a
courtroom—and, by extension, sealing of court documents—‘may include the defendant’s
right to a fair trial . . . .’”) (quoting with alterations United States v. Doe, 63 F.3d 121, 128 (2d
Cir. 1995)); United States v. Martoma, No. S1 12 CR 973 PGG, 2014 WL 164181, at *4
(S.D.N.Y. Jan. 9, 2014) (“A court’s conclusion that a qualified First Amendment right of
access to certain judicial documents exists does not end the inquiry, however. ‘Courts must
balance the right [of access] against other important values, like the Sixth Amendment right of
the accused to a fair trial . . . and the defendant’s . . . privacy interests.’”) (internal quotations
omitted; quoting United States v. Rajaratnam, 708 F. Supp. 2d 371, 374-75 (S.D.N.Y. 2010));
Travelers Indem. Co. v. Excalibur Reins. Corp., 3:11-CV-1209 CSH, 2013 WL 4012772, at *3 (D.
Conn. Aug. 5, 2013) (“The public’s right to access court documents is not, however, absolute
in that it may be surmounted by a party’s showing that sealing will further other substantial
interests, for example, a criminal defendant’s right to a fair trial or a third party’s privacy
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interests.”); United States v. McVeigh, 119 F.3d 806, 813 (10th Cir. 1997) (upholding district
court’s sealing of discovery materials deemed inadmissible at trial, holding that “disclosure of
such [materials] would play a negative role in the functioning of the criminal process, by
exposing the public generally, as well as potential jurors, to incriminating evidence that the law
has determined may not be used to support a conviction”), cited with approval in United States
v. Avenatti, (S1) 19 CR 373 PGG, 2020 WL 70952, at *3 (S.D.N.Y. Jan. 6, 2020).
Based on these cases, the Court may make specific findings supporting the sealing of
Ms. Maxwell’s deposition transcript: The Court may take judicial notice, as Judge Nathan
herself may have, of the widespread negative media publicity and speculation directed at
Mr. Epstein and Ms. Maxwell. See Condit v. Dunne, 317 F. Supp. 2d 344, 358 (S.D.N.Y. 2004).
We attach a compilation of such articles in Exhibit E. The Court also may take judicial
notice of Ms. Maxwell’s arrest and indictment, and the government’s charge against her based
on her answers in a deposition transcript that was subject to this Court’s Protective Order.
The unsealing of Ms. Maxwell’s deposition transcript would result in substantial negative
media publicity and speculation in an internet world in the same way that Judge Sirica found
release of the audio tapes in Nixon would generate publicity and affect those defendants’ right
to a fair trial. And the Court may take judicial notice of Judge Nathan’s own concerns about
the need for counsel for the parties and witnesses in the criminal case to comply with Local
Criminal Rule 23.1 to “safeguard” and “protect [Ms. Maxwell’s] right to a fair trial by an
impartial jury,” Exhibit C. The public’s right of access to Ms. Maxwell’s deposition
transcript is substantially outweighed by the compelling interest in ensuring her right to a fair
trial. Particularly is this true in light of the other countervailing interests discussed in our
objection papers and below.
4. The deposition transcripts obtained by the government and the indictment’s perjury
counts place in a new light plaintiff’s earlier litigation conduct—suggesting the planned
use of Ms. Maxwell’s deposition as a perjury trap. Throughout much of the first year of
this litigation plaintiff through her counsel had represented to the Court and defense counsel
that plaintiff was privy to and participating in an ongoing criminal investigation in which
Ms. Maxwell was a “person of interest.” Doc.101 at 2. Toward that end plaintiff withheld
documents responsive to defense discovery requests for any documents relating to such a
criminal investigation; plaintiff asserted such documents were subject to a law enforcement,
“investigative” or public interest “privilege.” Id. at 2-3. In response to Ms. Maxwell’s motion
to compel the production of documents, plaintiff submitted the “law enforcement materials”
ex parte and in camera to the Court. Doc.128. Ms. Maxwell objected to the submission of the
materials ex parte and in camera. Doc.130. The Court denied the motion to compel. Doc. 264-1.
The materials never have been produced to the defense.
Based on plaintiff’s claim of an ongoing investigation, Ms. Maxwell requested, prior to her
deposition, that plaintiff disclose any alleged "on-going criminal investigation by law
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enforcement" or alternatively to stay this action pending completion of any such investigation.
Doc.101. In part, Ms. Maxwell needed information concerning any such investigation to
assess "the impact on any 5th Amendment privilege." Id. at 2, 4-5. Judge Sweet denied that
motion. The day before Ms. Maxwell's deposition, the Court ordered that "[a]ny materials
that the plaintiff has with respect to any criminal investigations will be turned over [by
plaintiff] except for any statements made by plaintiff to law enforcement authority." Tr. of
Apr. 21, 2016 at 21. Plaintiff produced no such materials and Ms. Maxwell was deposed the
next day. In reliance on the protective order which included no exception for any law
enforcement need or subpoena and based on plaintiff's failure to disclose any "on-going
criminal investigation," she did not assert the 5th Amendment during that deposition.
This background is given a new context in light of (a) the provision of the sealed transcripts to
the government without court authorization and (b) the indictment and perjury charges lodged
against Ms. Maxwell based upon the transcripts. Under Martindell, decided forty years ago
and still binding precedent in this district, it is settled law that the government may not breach
a protective order to gain access to deposition transcripts in a civil lawsuit. As the Second
Circuit held in that case, the government “may not . . . simply by picking up the telephone or
writing a letter to the court . . . insinuate itself into a private civil lawsuit between others.” 594
F.2d at 294. The court rejected the government’s argument that the district court’s
“solicitude for the witnesses’ Fifth Amendment” over the government’s desire for the
deposition transcripts was an abuse of discretion. It held that “a more significant
counterbalancing factor” is the civil rules’ goal of encouraging witnesses to participate in civil
litigation:
Unless a valid Rule 26(c) protective order is to be fully and fairly enforceable,
witnesses relying upon such orders will be inhibited from giving essential
testimony in civil litigation, thus undermining a procedural system that has
been successfully developed over the years for disposition of civil differences.
In short, witnesses might be expected frequently to refuse to testify pursuant to
protective orders if their testimony were to be made available to the
Government for criminal investigatory purposes in disregard of those orders.
594 F.2d at 296. After balancing the interests at stake, the court held that absent improvidence
in issuing the protective order or some extraordinary circumstance or compelling need,
witnesses must be permitted to rely on the protective order’s enforceability. Id. The protective
order should not be vacated or modified “to accommodate the Government’s desire to inspect
protected testimony for possible use in a criminal investigation, either as evidence or as the
subject of a possible perjury charge.” Id. (emphasis supplied).
The procedural history of this litigation culminating in plaintiff’s gratuitously attaching the
entire transcripts of both Ms. Maxwell’s depositions to court submissions, and leaking or
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causing someone to leak the transcripts to the government, which then charged Ms. Maxwell
with perjury counts, suggest plaintiff in conjunction with the government sought to
circumvent Martindell: they set a perjury trap for Ms. Maxwell when plaintiff took her
deposition. Ms. Maxwell requests that this Court examine the law enforcement materials
submitted ex parte and in camera in connection with its vindication of the Protective Order. In
the meantime we respectfully submit it is appropriate to maintain the seal over the
depositions.
5. Ms. Maxwell’s reliance on the Protective Order is entitled to substantial weight. In its
July 23 ruling the Court did not address a substantial ground Ms. Maxwell asserted in support
of her objection to unsealing her deposition transcript. The first countervailing interest
Ms. Maxwell presented was that she reasonably relied on the Protective Order in disclosing
intimate information about her personal life. Doc.1057 at 4-5. As we pointed out, id. at 5, even
without any evidentiary or other showing from an interested party, the Second Circuit in
Brown v. Maxwell protected from disclosure “deposition responses concerning intimate
matters where the questions were likely only permitted—and the responses only compelled—
because of a strong expectation of continued confidentiality.”929 F.3d 41, 48 n.22 (2d Cir
2019). The Protective Order was entered before Ms. Maxwell’s deposition was taken; in fact
plaintiff’s counsel explicitly consented to the Order because “‘I just want [Ms. Maxwell’s]
deposition . . . . It is that important to me.’” Doc.1073 at 8 (quoting Doc.66 at 9). The Court
may make specific findings supporting the sealing of the transcript based on the information
Ms. Maxwell supplied from the court submissions. See id. We incorporate by reference here
the facts asserted and arguments made in the objection and reply in support of this
countervailing interest.
For the foregoing reasons we respectfully request that the Court reconsider its decision to
unseal (1) the transcripts of Ms. Maxwell’s and Doe 1’s depositions, and (2) court submissions
excerpting from, quoting from or summarizing the contents of the transcripts.
Very truly yours,

Ty Gee
C: Counsel of Record via ECF
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July 21, 2020
VIA ECF
The Honorable Alison J. Nathan
United States District Court
Southern District of New York
40 Foley Square
New York, NY 10007
Re:

United States v. Ghislaine Maxwell, Case No. 20 Cr. 330 (AJN), Local Criminal Rule 23.1

Dear Judge Nathan,
On behalf of our client, Ghislaine Maxwell, we write to request that the Court enter an
order prohibiting the Government, its agents and counsel for witnesses from making extrajudicial
statements concerning this case. Although Ms. Maxwell is presumed innocent, the Government,
its agents, witnesses and their lawyers have made, and continue to make, statements prejudicial
to a fair trial. The Sixth Amendment to the United States Constitution guarantees an accused the
right to an impartial jury. This fundamental guarantee is part of a criminal defendant’s basic right
to a fair trial, which requires that a defendant must be judged by a jury of her peers based on
evidence presented at trial, not in the media. The Court, to safeguard the due process rights of the
accused, has “an affirmative constitutional duty to minimize the effects of prejudicial pretrial
publicity.” Gannett Co. v. DePasquale, 443 U.S. 368, 378 (1979). This District has given effect
to this Sixth Amendment right through Local Criminal Rule 23.1. Accordingly, Ms. Maxwell
requests that the Court exercise its express power under Local Criminal Rule 23.1(h) and enter
an Order requiring compliance with that rule to prevent further unwarranted and prejudicial
pretrial publicity by the Government, its agents, and lawyers for alleged witnesses.
Legal Standard
More than fifty years ago, warning of the danger of pretrial publicity to fair trials, the
Supreme Court directed trial judges to take “such steps by rule and regulation that will protect
their processes from prejudicial outside interferences. Neither prosecutors, counsel for defense,
the accused, witnesses, court staff nor enforcement officers coming under the jurisdiction of the
court should be permitted to frustrate its function.” Sheppard v. Maxwell, 384 U.S. 333, 363
(1966) (emphasis added).
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In an effort to protect the trial process from “prejudicial outside interferences,” this Court
promulgated Local Criminal Rule 23.1(a) which provides, in relevant part, that:
It is the duty of the lawyer or law firm, … and government agents
and police officers, not to release or authorize the release of nonpublic information or opinion which a reasonable person would
expect to be disseminated by means of public communication, in
connection with pending or imminent criminal litigation with
which they are associated, if there is a substantial likelihood that
such dissemination will interfere with a fair trial or otherwise
prejudice the due administration of justice.
To avoid any confusion this Court identified seven “subject matters” that “presumptively
involve a substantial likelihood that their public dissemination will interfere with a fair trial or
otherwise prejudice the due administration of justice.” Id. at (d). Accordingly, lawyers for parties
and witnesses and their agents are prohibited from publicly disseminating information
concerning:
(1) The prior criminal record (including arrests, indictments or other charges of crime), or
the character or reputation of the accused…;
(2) The existence or contents of any confession, admission or statement given by the
accused, or the refusal or failure of the accused to make any statement;
(3) The performance of any examinations or tests or the accused’s refusal or failure to
submit to an examination or test;
(4) The identity, testimony or credibility of prospective witnesses, except that the lawyer
or law firm may announce the identity of the victim if the announcement is not otherwise
prohibited by law;
(5) The possibility of a plea of guilty to the offense charged or a lesser offense;
(6) Information the lawyer or law firm knows is likely to be inadmissible at trial and
would if disclosed create a substantial likelihood of prejudicing an impartial trial; and
(7) Any opinion as to the accused’s guilt or innocence or as to the merits of the case or
the evidence in the case.
Id. at (d)(1-7) (emphasis added).
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Recent Prejudicial Public Statements by the Government, its Agents and Counsel to
Prospective Witnesses
Recent public statements by the Government, its agents and counsel for prospective
witnesses have included presumptively prejudicial information.
On July 2, 2020 Ms. Maxwell was arrested without notice to her lawyers who had been in
active communication with the Government for one year. Because plain vanilla surrenders lack
the fanfare and attendant media coverage afforded to secret, armed, raids at dawn, the
Government chose to invade Ms. Maxwell’s New Hampshire residence, arrest her, and stage a
media presentation that included numerous statements that prejudice Ms. Maxwell’s right to a
fair trial.
Immediately following Ms. Maxwell’s arrest, Acting U.S. Attorney Audrey Strauss held
a press conference in which she commented on Ms. Maxwell’s credibility and her incorrect
opinions concerning “guilt or innocence or as to the merits of the case or the evidence in the
case” in violation of Local Rule 23.1(d)(1), (4) and (7):
Per the New York Law Journal:
‘Maxwell lied because the truth, as alleged, was almost unspeakable,’ Strauss said
at a press conference announcing the charges. ‘Maxwell enticed minor girls, got
them to trust her and then delivered them into the trap that that she and Epstein
had set for them. She pretended to be a woman they could trust, all the while she
was setting them up to be sexually abused by Epstein and, in some cases, by
Maxwell herself.’1
As reported in the Washington Post,
Strauss, the acting U.S. attorney in Manhattan, said the socialite told that lie and
others in deposition because the truth ‘was almost unspeakable.’
Acting U.S. Attorney Audrey Strauss called the sex abuse described in the
Maxwell case ‘the prequel’ to the charges they lodged against Epstein….
Maxwell played a critical role in helping Epstein to identify, befriend, and groom
minor victims for abuse’ … ‘In some cases Maxwell participated in the abuse
itself.’2

1

https://www.law.com/newyorklawjournal/2020/07/02/ghislaine-maxwell-arrested-inconnection-with-jeffrey-epstein-sex-trafficking-ring/?slreturn=20200614124921
2

https://www.washingtonpost.com/national-security/ghislaine-maxwell-arrested-jeffreyepstein/2020/07/02/20c74502-bc69-11ea-8cf5-9c1b8d7f84c6_story.html
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Although Ms. Strauss sprinkled her comments with the phrase “as alleged,” she presented
certain of her statements as fact.3 Regardless, after Ms. Strauss’s remarks, FBI Special Agent
William Sweeney went even further, calling Ms. Maxwell “one of the villains in this
investigation” and compared her to a snake that “slithered away to a gorgeous property in New
Hampshire.” Thus, Mr. Sweeney offers the Government’s, again flatly wrong, opinions about
character and guilt while, at the same time, invoking a semi-biblical reference involving a snake
slithering away to a garden in New Hampshire. These types of comments, which serve no
compelling law enforcement or investigatory purpose, are prohibited by the local rules of this
District.
New York attorney David Boies and his partner Sigrid McCawley, who represent several
witnesses in this matter, have also made public and presumptively prejudicial statements in
recent days, notwithstanding the fact that such conduct is prohibited by Local Rule 23.1, which
applies to lawyers practicing in this District, generally, and lawyers for witnesses, specifically.
See Rule 23.1(a) and (b).
As reported by the Washington Post, Mr. Boies expressed his views on the prohibited
subject of “the possibility of a plea of guilty to the offense charged or a lesser offense” in
violation of sections (d)(5) and (7) of the Rule:
Boies said he thinks Maxwell will be ‘under tremendous pressure to cooperate’ as
she looks for ways to shave time off what may be a significant prison sentence.
Maxwell could potentially help prosecutors shed light on Epstein’s dealings with
other wealthy and influential people who may have had encounters with
underaged victims, he said, adding ‘There were a lot of people with a lot of public
stature who were involved with Epstein.’4
Ms. McCawley echoed Mr. Boies, saying that, “The pain [Maxwell] has caused will never go
away but today is a step toward healing.” Id.
Bradley Edwards, another attorney representing witnesses in this matter made similar
presumptively prejudicial statements following Ms. Maxwell’s arrest:5
‘The reality of how this organization worked was that 99.9% of it was
orchestrated for Jeffrey Epstein’s personal sexual satisfaction. So to the degree
that um there was a main facilitator that started the whole thing, it was Ghislaine.
3

A purported transcript of the press conference is contained on the internet at
https://www.rev.com/blog/transcripts/announcement-transcript-of-charges-against-ghislainemaxwell-in-new-york-jeffrey-epstein-associate-arrested.
4

https://www.washingtonpost.com/national-security/ghislaine-maxwell-arrested-jeffreyepstein/2020/07/02/20c74502-bc69-11ea-8cf5-9c1b8d7f84c6_story.html
5

https://www.youtube.com/watch?v=mDKHdzix2kQ
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So to cooperate in the way that that kind of rumors out there would mean that
she’s cooperating downwards. She’d be cooperating with people who are much
less culpable than her. Will she name names to try to shave years off of what
would be a lengthy prison sentence maybe, I think you should probably expect
that if she’s going to share information that’s going to actually help her, it’s
probably gonna be about unrelated crimes that she may be aware about because
with respect to this particular operation, in terms of living people, she’s as high as
it gets. … I think like most of my clients would really hope that she does
cooperate, at least shares the information that she has. I mean I know that it
would only be to help herself but the public deserves to know who was involved
besides her and Jeffrey Epstein, and only she knows that.
The violations of Rule 23.1 did not stop after Ms. Maxwell’s arrest and detention.
Following the detention hearing on July 14, 2020, Mr. Boies, counsel for one of the accusers
who spoke at the hearing, commented on the content of the hearing. As reported by Bloomberg,
Mr. Boies offered his gratuitous critique of defense counsel, commented on the credibility of Ms.
Maxwell and his client, and commented on what Mr. Boies considers “evidence” in this case, all
in violation of subsections (1), (4), (6), and (7) of the Rule:
That’s a dangerous tactic that might backfire at trial, said David Boies, who
represents Farmer and several other women who say they were sexually abused
by Epstein and Maxwell. … It’s “a tone-deaf argument” that cost Maxwell her
credibility, said Boies, who listened to the hearing remotely.
‘To mount a ‘blame the victim’ defense, particularly in today’s world and trying
to blame these girls for what happened is so contrary to the evidence, is so
contrary to people’s normal sense of morality,’ Boies said. ‘I think that’s just
going to enrage a jury if she goes to trial -- which I would not do if I were
representing her.’
Boies said he was confident Farmer would stand up to cross-examination if
there’s a trial. Farmer, who addressed the court by telephone, urged the judge not
to grant Maxwell bail, calling her a ‘sexual predator who groomed and abused
me.’ Maxwell ‘lied under oath and tormented her survivors,’ Farmer said. Boies
said that Farmer was a 16-year-old who ‘wanted to go to college’ when she met
Maxwell. ‘Maxwell and Epstein tell Annie and her mother ‘we’re having a group
of high school students to this ranch to help them get into college,’ Boies said.
‘But when Annie gets there, there are no high school students, all these claims are
fraudulent and she’s in this isolated place in New Mexico.’6

6

https://www.bnnbloomberg.ca/ghislaine-maxwell-may-play-the-victim-card-in-trialdefense-1.1465631
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Mr. Boies and Ms. McCawley gave on-air interviews with ABC News following Ms.
Maxwell’s detention that contained repeated, presumptively prejudicial quotes, including: 7
Boies: Remember these girls were abused twice, once sexually years ago and then
a second time when Epstein and Maxwell and all their enablers began these
vicious attacks on their credibility. … No question about it. Maxwell knows
where a lot of the bodies are buried. If I was somebody who had participated in
their sex trafficking, um, I would not be sleeping easily tonight.
Boies: I think that [the accusers] want to see her go to trial. On the other hand,
the arrest and conviction that would come from a plea deal is an enormous step
and I think they also recognize that Jeffrey Epstein and Maxwell did not act alone.
There are lots of other people that need to be brought to justice.
McCawley: I think that the prosecutors in the Southern District of New York have
done an incredible job and they’re being very meticulous, they want to make sure
that the Indictments stick. …They took a lot of time to be very careful and
thoughtful and that gives me a lot of hope that she will remain in prison for the
remainder of her life. … This morning was a very joyful and tearful filled
morning, it was a wonderful moment in my journey with these survivors, to be
able to call them and tell them that the one person’s who’s been out in the public
without being held accountable was finally in prison….She was really, Ghislaine
was really the central figure, so she worked hand-in-hand with Jeffrey Epstein to
be able to facilitate these crimes over the course of more than two decades; and
she was the main person who assisted him and allowed him to be able to
perpetrate so many crimes against young females.
These comments violate subsections (6) and (7) of the Rule.
It appears that given any opportunity lawyers associated with the prosecution of this case
will offer any opinion that damages Ms. Maxwell’s opportunity for a fair trial. Entry of an order
prohibiting extrajudicial statements, therefore, is a necessary remedy to avoid further
dissemination of prejudicial information. The Court, under Local Criminal Rule 23.1(h) should
enter an Order, punishable by contempt, that all lawyers associated with this case, and their
agents, comply with the Rule and refrain from publicly commenting on the seven prohibited
topics identified in subsection (d).

7

https://abcnews.go.com/US/ghislaine-maxwell-epsteins-alleged-recruiter-private-battlepublic/story?id=71705375
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Respectfully Submitted,

Jeffrey S. Pagliuca
cc:
Alex Rossmiller
Allison Moe
Maurene Comey
U.S. Attorney’s Office for the Southern District of New York
Mark Cohen
Christian Everdell
Cohen & Gresser LLP
Laura A. Menninger
Haddon, Morgan & Foreman, P.C.
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7/23/2020

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

United States of America,
–v–
20-CR-330 (AJN)
Ghislaine Maxwell,
ORDER
Defendant.

ALISON J. NATHAN, District Judge:
The Defense has moved for an order “prohibiting the Government, its agents and counsel
for witnesses from making extrajudicial statements concerning this case.” Dkt. No. 27 at 1.
The Court firmly expects that counsel for all involved parties will exercise great care to
ensure compliance with this Court’s local rules, including Local Criminal Rule 23.1, and the
rules of professional responsibility. In light of this clear expectation, the Court does not believe
that further action is needed at this time to protect the Defendant’s right to a fair trial by an
impartial jury. Accordingly, it denies the Defendant’s motion without prejudice. But the Court
warns counsel and agents for the parties and counsel for potential witnesses that going forward it
will not hesitate to take appropriate action in the face of violations of any relevant rules. The
Court will ensure strict compliance with those rules and will ensure that the Defendant’s right to
a fair trial will be safeguarded.
SO ORDERED.
Dated: July 23, 2020
New York, New York
____________________________________
ALISON J. NATHAN
United States District Judge
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
X

UNITED STATES OF AMERICA

SUPERSEDING INDICTMENT

- v. -

Sl 20 Cr. 330 (AJN)

GHISLAINE MAXWELL,
Defendant.
X

COUNT ONE
(Conspiracy to Entice Minors to Travel to Engage in
Illegal Sex Acts)

The Grand Jury charges:
OVERVIEW

1.

The charges set forth herein stem from the role

of GHISLAINE MAXWELL, the defendant, in the sexual exploitation
and abuse of multiple minor girls by Jeffrey Epstein.

In

particular, from at least in or about 1994, up to and including
at least in or about 1997, MAXWELL assisted, facilitated, and
contributed to Jeffrey Epstein's abuse of minor girls by, among
other things, helping Epstein to recruit, groom, and ultimately
abuse victims known to MAXWELL and Epstein to be under the age
of 18.

The victims were as young as 14 years old when they were

groomed and abused by MAXWELL and Epstein, both of whom knew
that certain victims were in fact under the age of 18.
2.

As a part and in furtherance of their scheme to

abuse minor victims, GHISLAINE MAXWELL, the defendant, and
Jeffrey Epstein enticed and caused minor victims to travel to
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Epstein's residences in different states, which MAXWELL knew and
intended would result in their grooming for and subjection to
sexual abuse.

Moreover, in an effort to conceal 0er crimes ,

MAXWELL repeatedly lied when questioned about her conduct,
including in relation to some of the minor victims described
herein, when providing testimony under oath in 2016.
FACTUAL BACKGROUND

3.

During the time periods charged in this

Indictment, GHISLAINE MAXWELL, the defendant, had a personal and
professional relationship with Jeffrey Epstein and was among his
closest associates.

In particular, between in or about 1994 and

in or about 1997, MAXWELL was in an intimate relationship with
Epstein and also was paid by Epstein to manage his various
properties.

Over the course of their relationship, MAXWELL and

Epstein were photographed together on multiple occasions,
including in the below image:

2
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,,
4.

Beginning in at least 1994, GHISLAINE MAXWELL,

the defendant, enticed and groomed multiple minor girls to
engage in sex acts ~ith Jeffrey Epstein, through a variety of
means and methods, including but not limited to the following:
a.

MAXWELL first attempted to befriend some of

Epstein's minor victims prior to their abuse, including by
asking the victims about their lives, their schools, and their
families.

MAXWELL and Epstein would spend time building

friendships with minor victims by , for example, taking minor
victims to the movies or shopping.

Some of these outings would

involve MAXWELL and Epstein spending time together with a minor
victim, while some would involve MAXWELL or Epstein spending
time alone with a minor victim.
b.

Having developed a rapport with a victim,

MAXWELL would try to normalize sexual abuse for a minor victim
by, among other things , discussing sexual topics, undressing in
front of the victim, being present when a minor victim was
undressed, and/or being present for sex acts involving the minor
victim and Epstein.
c.

MAXWELL'S presence during minor victims'

interactions with Epstein, including interactions where the
minor victim was undressed or that involved sex acts with
Epstein, helped put the victims at ease because an adult woman
was present.

For example, in some instances, MAXWELL would

3
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massage Epstein in front of a minor victim.

In other instances,

MAXWELL encouraged minor victims to provide massages to Epstein,
including sexualized massages during which a minor victim would
be fully or partially nude.

Many of those massages resulted in

Epstein sexually abusing the minor victims.
d.

In addition , Epstein offered to help some

minor victims by paying for travel and/or educational
opportunities , and MAXWELL encouraged certain victims to accept
Epstein's assistance.

As a result, victims were made to feel

indebted and believed that MAXWELL and Epstein were trying to
help them.
e.

Through this process, MAXWELL and Epstein

enticed victims to engage in sexual activity with Epstein.

In

some instances, MAXWELL was present for and participated in the
sexual abuse of minor victims.

Some such incidents occurred in

the context of massages, which developed into sexual encounters.
5.

GHISLAINE MAXWELL, the defendant, facilitated

Jeffrey Epstein's access to minor victims knowing that he had a
sexual preference for underage girls and that he intended to
engage in sexual activity with those victims .

Epstein's

resulting abuse of minor victims included, among other things,
touching a victim's breast, touching a victim ' s genitals,
placing a sex toy such as a vibrator on a victim's genitals,

4
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directing a victim to touch Epstein while he masturbated, and
directing a victim to touch Epstein's genitals.
MAXWELL AND EPSTEIN'S VICTIMS

6.

Between approximately in or about 1994 and in or

about 1997, GHISLAINE MAXWELL, the defendant, facilitated
Jeffrey Epstein's access to minor victims by, among other
things, inducing and enticing, and aiding and abetting the
inducement and enticement of, multiple minor victims.

Victims

were groomed and/or abused at multiple locations, including the
following:
a.

A a multi-story private residence on the

Upper East Side of Manhattan, New York owned by Epstein (the
"New York Residence"), which is depicted in the following
photograph:

5
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b.

An estate in Palm Beach, Florida owned by

Epstein (the "Palm Beach Residence"), which is depicted in the
follo~ing photograph:

c.

A ranch in Santa Fe, New Mexico owned by

Epstein (the "New Mexico Residence") , which is depicted in the
following photograph:

6
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d.

MAXWELL'S personal residence in London,

England.
7.

Among the victims induced or enticeq by GHISLAINE

MAXWELL, the defendant, were minor victims identified herein as
Minor Victim-1, Minor Victim-2, and Minor Victim-3.

In

particular, and during time periods relevant to this Indictment,
MAXWELL engaged in the following acts, among others, with
respect to minor victims:
a.

MAXWELL met Minor Victim-1 when Minor

Victim-1 was approximately 14 years old.

MAXWELL subsequently

interacted with Minor Victim-1 on multiple occasions at
Epstein's residences, knowing that Minor Victim-1 was under the
age of 18 at the time.

During these interactions, which took

place between approximately 1994 and 1997, MAXWELL groomed Minor
Victim-1 to engage in sexual acts with Epstein through multiple
means .

First, MAXWELL and Epstein attempted to befriend Minor

Victim-1, taking her to the movies and on shopping trips.
MAXWELL also asked Minor Victim- 1 about school, her classes, her
family, and other aspects of her life.

MAXWELL then sought to

normalize inappropriate and abusive conduct by, among other
things, undressing in front of Minor Victim-1 and being present
when Minor Victim-1 undressed in front of Epstein.

Within the

first year after MAXWELL and Epstein met Minor Victim-1, Epstein
began sexually abusing Minor Victim-1.

7

MAXWELL was present for

Case
1:15-cv-07433-LAP
1078-3
Filed
07/29/20Page
Page
9 of
Case
1:20-cr-00330-AJNDocument
Document
17 Filed
07/08/20
8 of
1819

and involved in some of this abuse.

In particular, MAXWELL

involved Minor Victim-1 in group sexualized massages of Epstein.
During those group se~ualized massages, MAXWELL and/or Minor
Victim-1 would engage in sex acts with Epstein.

Epstein and

MAXWELL both encouraged Minor Victim-1 to travel to Epstein's
residences in both New York and Florida.

As a result, Minor

Victim-1 was sexually abused by Epstein in both New York and
Florida.

Minor Victim-1 was enticed to travel across state

lines for the purpose of sexual encounters with Epstein, and
MAXWELL was aware that Epstein engaged in sexual activity with
Minor Victim-1 after Minor-Victim-1 traveled to Epstein's
properties, including in the context of a sexualized massage.
b.

MAXWELL interacted with Minor Victim- 2 on at

least one occasion in or about 1996 at Epstein's residence in
New Mexico when Minor Victim-2 was under the age of 18.

Minor

Victim-2 had flown into New Mexico from out of state at
Epstein's invitation for the purpose of being groomed for and/or
subjected to acts of sexual abuse .

MAXWELL knew that Minor

Victim- 2 was under the age of 18 at the time.

While in New

Mexico, MAXWELL and Epstein took Minor Victim-2 to a movie and
MAXWELL took Minor Victim-2 shopping.

MAXWELL also discussed

Minor Victim-2's school, classes, and family with Minor Victim2.

In New Mexico, MAXWELL began her efforts to groom Minor

Victim-2 for abuse by Epstein by, among other things, providing

8
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an unsolicited massage to Minor Victim-2, during which Minor
Victim- 2 was topless.

MAXWELL also encouraged Minor Victim-2 to

massage Epstein.
c.

MAXWELL groomed and befriended Minor

Victim-3 in London, England between approximately 1994 and 1995,
including during a period of time in which MAXWELL knew that
Minor Victim-3 was under the age of 18.

Among other things,

MAXWELL discussed Minor Victim-3's life and family with Minor
Victim-3.

MAXWELL introduced Minor Victim-3 to Epstein and

arranged for multiple interactions between Minor Victim-3 and
Epstein.

During those interactions, MAXWELL encouraged Minor

Victim-3 to massage Epstein, knowing that Epstein would engage
in sex acts with Minor Victim-3 during those massages.

Minor

Victim- 3 provided Epstein with the requested massages, and
during those massages, Epstein sexually abused Minor Victim-3.
MAXWELL was aware that Epstein engaged in sexual activity with
Minor Victim-3 on multiple occasions , including at times when
Minor Victim- 3 was under the age of 18, including in the context
of a sexualized massage.
MAXWELL'S EFFORTS TO CONCEAL HER CONDUCT

8.

In or around 2016, in the context of a deposition

as part of civil litigation, GHISLAINE MAXWELL, the defendant,
repeatedly provided false and perjurious statements, under oath,
regarding, among other subjects, her role in facilitating the

9
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abuse of minor victims by Jeffrey Epstein, including some of the
specific events and acts of abuse detailed above.
STATUTORY ALLEGATIONS

9.

From at least in or about 1994, up to and

including in or about 1997, in the Southern District of New York
and elsewhere, GHISLAINE MAXWELL, the defendant, Jeffrey
Epstein, and others known and unknown, willfully and knowingly
did combine, conspire, confederate, and agree together and with
each other to commit an offense against the United States, to
wit, enticement, in violation of Title 18, United States Code,
Section 2422.
10.

It was a part and object of the conspiracy that

GHISLAINE MAXWELL, the defendant, Jeffrey Epstein, and others
known and unknown, would and did knowingly persuade, induce,
entice, and coerce one and more individuals to travel in
interstate and foreign commerce, to engage in sexual activity
for which a person can be charged with a criminal offense, in
violation of Title 18, United States Code, Section 2422.
Overt Acts
11.

In furtherance of the conspiracy and to effect

the illegal object thereof, the following overt acts, among
others, were committed in the Southern District of New York and
elsewhere:

10
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a.

Between in or about 1994 and in or about

1997, when Minor Victim-1 was under the age of 18, MAXWELL
participated in multiple gr9up sexual encounters with Epstein
and Minor Victim-1 in New York and Florida.
b.

In or about 1996, when Minor Victim-1 was

under the age of 18, Minor Victim-1 was enticed to travel from
Florida to New York for purposes of sexually abusing her at the
New York Residence, in violation of New York Penal Law, Section
130.55.
c.

In or about 1996, when Minor Victim-2 was

under the age of 1 8, MAXWELL provided Minor Victim-2 with an
unsolicited massage in New Mexico, during which Minor Victim-2
was topless.
d.

Between in or about 1994 and in or about

1995, when Minor Victim-3 was under the age of 18, MAXWELL
encouraged Minor Victim-3 to provide massages to Epstein in
London, England, knowing that Epstein intended to sexually abuse
Minor Victim-3 during those massages.
(Title 18, United States Code, Section 371 .)
COUNT TWO
(Enticement of a Minor to Travel to Engage in Illegal Sex Acts)

The Grand Jury further charges :
12.

The allegations contained in paragraphs 1

through 8 of this Indictment are repeated and realleged as if
fully set forth within.

11
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13.

From at least in or about 1994, up to and

including in or about 1997, in the Southern District of New York
and elsewhere, GHISLAINE MAXWELL, the defendant, knowingly did
persuade, induce, entice, and coerce an individual to travel in
interstate and foreign commerce to engage in sexual activity for
which a person can be charged with a criminal offense, and
attempted to do the same, and aided and abetted the same, to
wit, MAXWELL persuaded, induced, enticed, and coerced Minor
Victim-1 to travel from Florida to New York, New York on
multiple occasions with the intention that Minor Victim-1 would
engage in one or more sex acts with Jeffrey Epstein, in
violation of New York Penal Law, Section 130.55.
(Title 18, United States Code, Sections 2422 and 2.)
COUNT THREE
(Conspiracy to Transport Minors with Intent to
Engage in Criminal Sexual Activity)

The Grand Jury further charges:
14.

The allegations contained in paragraphs 1

through 8 of this Indictment are repeated and realleged as if
fully set forth within.
15.

From at least in or about 1994, up to and

including in or about L997, in the Southern District of New York
and elsewhere, GHISLAINE MAXWELL, the defendant, Jeffrey
Epstein, and others known and unknown, willfully and knowingly
did combine, conspire, confederate, and agree together and with
each other to commit an offense against the United States, to
12
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wit, transportation of minors, in violation of Title 18, United
States Code, Section 2423(a).
16.

It was a part and object of ~he conspiracy that

GHISLAINE MAXWELL, the defendant, Jeffrey Epstein, and others
known and unknown, would and did, knowingly transport an
individual who had not attained the age of 18 in interstate and
foreign commerce, with intent that the individual engage in
sexual activity for which a person can be charged with a
criminal offense, in violation of Title 18, United States Code,
Section 2423(a).
Overt Acts
17.

In furtherance of the conspiracy and to effect

the illegal object thereof, the following overt acts, among
others, were committed in the Southern District of New York and
elsewhere:
a.

Between in or about 1994 and in or about

1997, when Minor Victim-1 was under the age of 18, MAXWELL
participated in multiple group sexual encounters with EPSTEIN
and Minor Victim-1 in New York and Florida.
b.

In or about 1996, when Minor Victim-1 was

under the age of 18, Minor Victim-1 was enticed to travel from
Florida to New York for purposes of sexually abusing her at the

13
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New York Residence, in violation of New York Penal Law, Section
130.55.
c.

In or about 1996, when Minor Victim-2 was

under the age of 18, MAXWELL provided Minor Victim-2 with an
unsolicited massage in New Mexico, during which Minor Victim-2
was topless.
d.

Between in or about 1994 and in or about

1995, when Minor Victim-3 was under the age of 18, MAXWELL
encouraged Minor Victim-3 to provide massages to Epstein in
London, England,

knowing that Epstein intended to sexually abuse

Minor Victim-3 during those massages.
(Title 18, United States Code, Section 371.)
COUNT FOUR
(Transportation of a Minor with Intent to
Engage in Criminal Sexual Activity)

The Grand Jury further charges:
18.

The allegations contained in paragraphs 1

through 8 of this Indictment are repeated and realleged as if
fully set forth within.
19.

From at least in or about 1994, up to and

including in or about 1997, in the Southern District of New York
and elsewhere, GHISLAINE MAXWELL, the defendant, knowingly did
transport an individual who had not attained the age of 18 in
interstate and foreign commerce, with the intent that the
individual engage in sexual activity for which a person can be
charged with a criminal offense, and attempted to do so, and
14
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aided and abetted the same, to wit, MAXWELL arranged for Minor
Victim-1 to be transported from Florida to New York , New York on
multiple occasions with the intention that Minor Victim-1 wovld
engage in one or more sex acts with Jeffrey Epstein,

in

violation of New York Penal Law, Section 1 30.55.
(Title 18, United States Code , Sections 2423(a) and . 2 .)
COUNT FIVE
(Perjury)
The Grand Jury further charges:
20.

The allegations contained in paragraphs 1

through 8 of this Indictment are repeated and realleged as if
fully set forth within .
21.

On or about April 22 , 2016, in the Southern

District of New York, GHISLAINE MAXWELL, the defendant, having
taken an oath to testify truthfully in a deposition in
connection with a case then pendihg before the United States
District Court for the Southern District of New York under
docket number 15 Civ. 7433,

knowingly made false material

declarations, to wit, MAXWELL gave the following underlined
false testimony:
Q.

Did Jeffrey Epstein have a scheme to recruit
underage girls for sexual massages? If you know.

A.

I don't know what you're talking about.
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Q.

List all the people under the age of 18 that you
interacted with at any of Jeffrey's properties?

A.

I'm not aware of anybody that I interacted with,
other than obviovsly [the plaintiff] who was 17
at this point .

(Title 18, United States Code , Section 1623.)
COUNT SIX
(Perjury)

The Grand Jury further charges :
22 .

The allegations contained in paragraphs 1

through 8 of this Indictment are repeated and realleged as if
fully set forth within.
23.

On or about July 22 , 2016 , in the Southern

District of New York, GHI SLAINE MAXWELL, the defendant, having
taken an oath to testify truthfully in a deposition in
connect i on with a case then pending before the United States
District Court for the Southern District of New York under
docket number 15 Civ. 7433,

knowingly made false material

declarations, to wit, MAXWELL gave the following underlined
false testimony:
Q:

Were you aware of the presence of sex toys or
devices used in sexua l activities in Mr.
Epstein's Palm Beach house?

A:

No, not that I recall.

Q.

Do you know whether Mr. Epstein possessed sex
toys or devices used in sexual activities?

A.

No.
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Q.

Other than yourself and the blond and brunette
that you have identified as having been involved
in three-way sexual activities, with whom did Mr.
Epstein have sexual activities?

A.

I wasn't aware that he was having sexual
activities with anyone when I was with him other
than myself.

Q.

I want to be sure that I'm clear.
Is it your
testimony that in the 1990s and 2000s, you were
not aware that Mr. Epstein was having sexual
activities with anyone other than yourself and
the blond and brunette on those few occasions
when they were involved with you?

A.

That is my testimony, that is correct .

Q.

Is it your testimony that you've never given
anybody a massage?

A.

I have not given anyone a massage.

Q.

You never gave Mr. Epstein a massage,
your testimony?

A.

That is my testimony .

Q.

You never gave [Minor Victim-2] a massage is your
testimony?

A.

I never gave [Minor Victim-2] a massage.

is that

(Title 18, United States Code , Section 1623.)
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Socialite Ghislaine Maxwell 'groped a 16-year-old girl
during a naked massage,' victims' lawyer says
dailymail.co.uk/news/article-8163681/Socialite-Ghislaine-Maxwell-groped-16-year-old-girl-naked-massage-victimslawyer-says.html
March 28, 2020

Socialite Ghislaine Maxwell 'groped a 16-year-old girl during a
naked massage while Jeffrey Epstein watched,' lawyer who
dedicated his life to nailing Prince Andrew’s paedophile friend
claims in new book
Ghislaine Maxwell, 58, allegedly sexually assaulted 16-year-old Annie
Farmer
It reportedly happened at paedophile Epstein's 7,500-acre New Mexico
ranch
A lawyer for more than 20 of Epstein's victims has made the allegation

By Mark Hookham For The Mail On Sunday

Published: 18:03 EDT, 28 March 2020 | Updated: 15:59 EDT, 2 July 2020

e-mail

713 shares
Socialite Ghislaine Maxwell allegedly groped a teenage girl during a naked massage while
paedophile Jeffrey Epstein watched, a new book claims.

Maxwell, 58, allegedly sexually assaulted 16-year-old Annie Farmer at Epstein’s 7,500-acre
ranch in New Mexico, according to the book by Bradley Edwards, a lawyer for more than
20 of Epstein’s victims.

The book, from which we are summarising stories in The Mail on Sunday, details
Maxwell’s alleged role in recruiting and grooming underage girls for Epstein. According to
some accounts, she was even involved in some of the abuse herself.

1/6
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Ghislaine Maxwell, 58, attending to an Alzheimer's Association event in New York in 2010
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It raises serious questions as to why Maxwell, whose whereabouts have been a mystery for
months, has never been charged with any wrongdoing. She has always maintained that
allegations against her are abhorrent and untrue.
The book also claims that:
Maxwell, Epstein’s ex-girlfriend, was at the wedding of former US President Bill
Clinton’s daughter Chelsea in July 2010, a year after Epstein was released from jail as
a convicted sex offender;
She loved to take nude photographs of girls and allegedly took many of the pictures
displayed on the walls of Epstein’s mansions.
According to one witness, she felt ‘indebted’ to Epstein for helping her following the
mysterious death in 1991 of her father, disgraced tycoon Robert Maxwell;
Epstein ‘wasn’t beyond killing someone’ to keep his sex addiction alive, the witness
claimed.
Annie Farmer, now 40, helped keep Epstein behind bars last July after giving evidence
about her ordeal as a teenager during a bail hearing. The financier was found dead in his
cell the following month. Ms Farmer is now suing Epstein’s estate and Maxwell in the New
York district court for damages.
According to Ms Farmer’s testimony, detailed in the book, she was flown to the financier’s
vast Zorro Ranch after he offered to pay for her to attend a summer educational
programme in Thailand.

3/6
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Prince Andrew pictured with his arm around Virginia Roberts, who has accused the
Queen's 'favourite son' of having sex with her
4/6

The book sets out how Epstein and Maxwell took her shopping before returning to the
ranch, where the teenager modelled a pair of cowboy boots they bought her. She claims
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Ghislaine Maxwell felt no guilt in procuring girls for
Jeffrey Epstein, claims friend
dailymail.co.uk/femail/article-8384165/Ghislaine-Maxwell-felt-no-guilt-procuring-girls-Jeffrey-Epstein-claimsfriend.html
June 3, 2020

US_based Christina Oxenberg, 57, has spoken out in new documentary
Claims Ghislaine Maxwell felt 'no guilt' in procuring girls for Jeffrey Epstein
Maria farmer reveals she 'feared for her life' at the hands of Epstein and
Maxwell
Who Killed Jeffrey Epstein? premieres at 11pm Saturday 6th June on Quest
Red and dplay

e-mail

592 shares
Ghislaine Maxwell felt no guilt in procuring girls for Jeffrey Epstein to satisfy his
'incredible sex drive,' Prince Andrew's distant cousin has claimed - adding that 'if anything,
she was proud.'

In Quest Red's new true crime documentary special Who Killed Jeffrey Epstein? it is
alleged that socialite Ghislaine Maxwell - Epstein's former partner - procured girls for
Epstein to 'satisfy his insatiable sex drive.'

Socialite writer Christina Oxenberg, 57, from the US, who is a friend of Maxwell, notes that
Maxwell felt no guilt in procuring girls for his pleasure.
'She says he has an incredible sex drive, he has to have three orgasms a day, so I help him
out by bringing in the females,' explains Christina. 'She felt no compunction about telling
me this, if anything she was proud.'
Christina is the daughter of a Serbian princess and sister of the Hollywood actress,
Catherine Oxenberg - who rescued her eldest daughter India, now 28, from the Nxivm sex
cult run by its leader, Keith Raniere, after an 18 month battle.
India was among the women he recruited under the guise of offering them self-help
courses. Her actress mother pulled her out of it in 2018 after fighting relentlessly in the
press to expose Raniere and his practices.
1/12
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Christina Oxenberg claims that Ghislaine Maxwell felt no guilt in procuring girls for Jeffrey
Epstein to satisfy his 'incredible sex drive' in Quest Red's new true crime documentary
special Who Killed Jeffrey Epstein?

Jeffrey Epstein and Ghislaine Maxwell attend de Grisogono Sponsors The 2005 Wall
Street Concert Series Benefitting Wall Street Rising on March 15, 2005 in New York
2/12
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Prince Andrew and Virginia Roberts, aged 17 at Ghislaine Maxwell's townhouse in London,
Britain on March 13, 2001
The documentary dives headfirst into the Epstein story, examining the mysterious
circumstances surrounding the financier's death, aiming to answer one vital question: Did
Epstein take his own life, or was it something much more sinister?
On 10th August 2019, disgraced American financier Jeffrey Epstein was found dead in his
New York prison cell as he awaited his trial on sex trafficking charges.
3/12
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It was a dramatic end to one of the world's most mysterious billionaires, with the coroner
officially ruling the cause of death as suicide.

RELATED ARTICLES
Previous
1
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The Queen's official birthday will be marked with a 'small'... Oops I dyed
it again! Boyfriend ends up with black hands... From a luxury Hotel
Chocolat hamper to personalised... Meghan Markle detailed her
experience with racism and...

But it wasn't long before the circumstances surrounding Epstein's death were
called into question.
Having being linked with some of the world's most influential and powerful
celebrity figures – including Prince Andrew, Donald Trump and Bill Clinton –
some believe that Epstein may have been murdered.
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'I'm no Cruella de Vil': Ghislaine Maxwell insists she is
not an 'evil villain'
dailymail.co.uk/news/article-8513675/Im-no-Cruella-Vil-Ghislaine-Maxwell-insists-not-evil-villain.html
July 11, 2020

Maxwell says she is not the 'cartoon caricature of a villain’ she is portrayed
as
The 58-year-old is scheduled to appear before a judge in New York on
Tuesday
She will be charged with procuring girls as young as 14 for Jeffrey Epstein

e-mail

635 shares
Defiant Ghislaine Maxwell has rounded on her accusers, insisting that her portrayal as a
‘cartoon caricature of a villain’ is utterly false.

Friends say that the 58-year-old socialite, who is scheduled to appear before a judge in
New York on Tuesday to be formally charged with procuring girls as young as 14 for Jeffrey
Epstein – the serial paedophile and her former boyfriend – ‘is no Cruella de Vil’.

Referring to the glamorous but evil character from the Disney film One Hundred And One
Dalmatians, one friend told The Mail on Sunday: ‘This cartoon caricature of a villain she is
being painted as is utterly untrue and false.
'This is a real human being with real feelings.’

1/13
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Ghislaine Maxwell, 58, has rounded on her accusers, insisting that her portrayal as a
‘cartoon caricature of a villain’ is utterly false
Breaking a year-long silence since Epstein’s death, sources close to Maxwell have gone on
the offensive to put her side of the story.
After a year during which she was neither seen nor heard, her allies now reveal how she
intends to salvage her liberty and reputation against claims that she supplied depraved
Epstein with young girls.
Maxwell’s allies have told The Mail on Sunday that she:

Is not the person who introduced billionaire Epstein to Prince Andrew;
Fears dying of Covid-19 while in prison;
Insists she and Epstein had not met in person for 15 years;
Weeps over friends who have lost jobs because of their association with her;
Has not had a haircut in a year and is being moved ‘from cell-to-cell’ for her own
safety.
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Maxwell is scheduled to appear before a
judge in New York on Tuesday to be
formally charged with procuring girls as
young as 14 for Jeffrey Epstein – the serial
paedophile and her former boyfriend
The daughter of the late newspaper tycoon
Robert Maxwell will make global headlines
on Tuesday when she appears in court via
remote link from her New York jail cell.
She will be formally charged with sex
offences between 1994 and 1997 and will
plead not guilty to them all. Her lawyers will
argue for her release from the high-security
Metropolitan Detention Center in Brooklyn
on £4 million bail, arguing that her life is in
danger from coronavirus and ‘multiple and
credible’ death threats.
Maxwell, who is a long-time friend of Prince Andrew and who saw him most recently in
2019, was arrested at her £800,000 New Hampshire hideaway on July 2.
Prosecutor Audrey Strauss condemned her as ‘playing a critical role in finding and
grooming victims’, while scores of Epstein’s victims claim that she acted as his ‘madam’,
often driving from his £20 million mansion in Palm Beach, Florida, to nearby trailer parks
to ‘procure’ vulnerable young girls for the paedophile.
But last night a source close to Maxwell hit back, saying: ‘Ghislaine is no Cruella de Vil. She
is being portrayed as this evil character and a cartoon-like villain but she is nothing like
that. She is a real person and is determined to prove her innocence despite the fact that she
has been characterised as some sort of monster.’
Maxwell insists that her romance with Epstein ended in 2001 and that she did not see him
in person after 2005 when she was photographed with him at a party.
At the time, she was dating billionaire Gateway computer founder Ted Waitt.
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A source close to Maxwell hit back, saying: ‘Ghislaine is no Cruella de Vil'. Pictured: The
character played by Glenn Close in the 1996 film 101 Dalmatians
‘The reality is that Ghislaine’s relationship with Epstein ended in 2001,’ says the friend.
‘Starting in late 2002, early 2003, she was dating Ted and she loved him deeply. Epstein
kept trying to woo her back but she wasn’t interested.’
However, the friend adds, Maxwell continued to work for the twisted tycoon. ‘She hired
Epstein’s pool guys, the IT guys.
‘She managed his household. They weren’t that close. It was a professional relationship.’
When Epstein negotiated an infamous plea deal, pleading guilty to two child sex
prostitution charges in 2008 and serving just 13 months in prison – most on day release –
Maxwell did not visit him in jail, friends insist.
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Four more women accused of supplying young girls for
Epstein to abuse
dailymail.co.uk/news/article-8513823/Four-women-accused-supplying-young-girls-Epstein-abuse.html
July 12, 2020

Epstein's other 'recruiters': Four more women accused of
supplying young girls for him to abuse face probe as it's revealed
Ghislaine Maxwell moved house 36 times in a year before she was
caught
Sara Kellen, Adriana Ross, Lesley Groff and Nadia Marcinkova are
under investigation for their role in Epstein's sex-trafficking ring,
according to reports
The four women are accused of helping to procure and groom the girls
In one case a previous victim went on to help groom other young women
Ms Kellen, dubbed Maxwell's 'lieutenant', 'flew on the lolita express
almost as many times as the disgraced couple'
Reports suggest that Ms Maxwell moved 36 times before her arrest last
week

By Ryan Fahey For Mailonline

Published: 20:46 EDT, 11 July 2020 | Updated: 09:08 EDT, 12 July 2020

e-mail

21k shares
Four more women accused of supplying young girls for billionaire paedophile Jeffrey
Epstein to abuse are facing investigation as it's revealed Ghislaine Maxwell moved house
36 times in a year before she was caught by the FBI.
Sara Kellen, Adriana Ross, Lesley Groff and Nadia Marcinkova are being investigated for
their alleged role in Epstein's sex-trafficking ring, according to a report in the Sunday
Telegraph.
Ms Kellen, dubbed Ghislaine Maxwell's 'lieutenant' by Epstein's victims, is said to have
flown on the paedophile's 'lolita express' almost as many times as the disgraced couple.
1/11
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Ms Kellen, who is said to have taken a leading role in the sex ring, and the other three
women, have previously been accused of recruiting and grooming underage girls for
Epstein to sleep with.
One was also said to have been involved in a sexual relationship with the financier.
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Sarah Kellen worked as an assistant for Jefferey Epstein and was named in his 2008 plea
agreement as 'potential co-conspirators'

Nada Marcinkova who now goes by Nadia, was allegedly one of Epstein's victims according
to interviews with victims back in 2005, before she began procuring girls for the
paedophile herself
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Ghislaine Maxwell breaks down in
tears as she is DENIED bail and must
stay locked up until her July 2021 trial
as judge rules Epstein's 'madam' has
shown 'sophistication in hiding her
finances AND herself and poses
significant flight risk'










Ghislaine Maxwell cried as she was denied bail on Tuesday, with a judge ruling she
must stay locked up until her trial in July of 2021
The British socialite, 58, pleaded not guilty to the sex trafficking charges brought
against her
She hung her head as she learned her fate, wearing a prison-issued brown top and
with her normally short hair now long and swept back into a bun
Judge Alison Nathan ruled Maxwell was a significant flight risk, citing her
'substantial international' ties and 'extraordinary financial resources'
Maxwell appeared via video, accused of grooming girls as young as 14 for Jeffrey
Epstein to abuse between 1994 and 1997
She had offered a $5 million bond co-signed by two of her sisters and backed up
by more than $3.75 million in property in the UK
Prosecutors fought for no bail, presenting evidence that she is 'skilled at living in
hiding', citing her three passports and claimed she is worth more than $10M
They said Maxwell refused to open the front door to the FBI and tried to flee to
another room when they raided her $1 million home on July 2
A victim also argued she was a flight risk and wrote: 'Without Ghislaine, Jeffrey
couldn't have done what he did. She is a predator and a monster'
By CHEYENNE ROUNDTREE FOR DAILYMAIL.COM and DANIEL BATES FOR DAILYMAIL.COM
PUBLISHED: 13:21 EDT, 14 July 2020 | UPDATED: 17:20 EDT, 14 July 2020

Ghislaine Maxwell cried as she was denied bail on Tuesday and learned she must stay
locked up until her trial next summer, as Jeffrey Epstein's accused madam pleaded not
guilty to the sex trafficking charges brought against her.
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The 58-year-old wiped tears away and hung her head as she learned her fate, wearing a
prison-issued brown top and with her normally short hair now long and swept back into a
bun, appearing via video link.
U.S. District Judge Alison Nathan denied Maxwell's proposal of a $5 million bond cosigned by two of her sisters and backed up by more than $3.75 million in property in the
UK.
Maxwell's legal team had argued she would be confined to a 'luxury hotel' in the New
York area, surrender all her travel documents and be subject to GPS monitoring.
But Judge Nathan ruled the British socialite was a significant flight risk, citing her
'substantial international' ties and 'extraordinary financial resources', setting an anticipated
trial date for July 12, 2021.
Maxwell is accused of grooming girls as young as 14 for Epstein to abuse between 1994
and 1997, a period when she was his girlfriend.
She faces up to 35 years in prison if found guilty of the charges, as
prosecutors successfully argued that along with her three passports, connections to
some of the world's most powerful people and her own fortune of more than $10 million Maxwell had every incentive to try and flee.
Maxwell will now return to the fortress-like Metropolitan Detention Center in Brooklyn
where she has been given paper clothes to ensure she doesn't kill herself.

Case 1:15-cv-07433-LAP Document 1078-5 Filed 07/29/20 Page 69 of 161

+18
Ghislaine Maxwell cried as she was denied bail on Tuesday and learned she must stay locked
up until her trial next summer, as Jeffrey Epstein's accused madam pleaded not guilty to the
sex trafficking charges brought against her

+18
But Judge Nathan ruled the British socialite was a significant flight risk, citing her 'substantial
international' ties and 'extraordinary financial resources', setting an anticipated trial date for
July 12, 2021
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Maxwell is accused of grooming girls as young as 14 for Epstein to abuse between 1994 and
1997, a period when she was his girlfriend. She faces up to 35 years in prison if found guilty of
the charges, as prosecutors successfully argued that along with her three passports,
connections to some of the world's most powerful people and her own fortune of more than
$10 million - Maxwell had every incentive to try and flee

+18
Maxwell is currently in custody in the Metropolitan Detention Center in Brooklyn (pictured)
where she is wearing paper clothes to ensure she doesn't kill herself
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Maxwell is being closely watched as the Department of Justice wants to ensure she does
not kill herself like Epstein, who hanged himself last August while awaiting trial on sex
trafficking charges.
During the two hour and 20 minute hearing at Manhattan’s Federal Court, Maxwell
appeared via video from the Metropolitan Detention Center in Brooklyn.
The small room she was in had white walls, a white bed, a window with frosted glass and
a door at the back.
She was wearing a dark brown prison issued top and her dark hair was far longer than in
the past - she reportedly has not had a haircut in a year - and was swept behind her head
in a bun.
At the start of the hearing, Maxwell rested her elbows on a table in front of the camera
and put her head on her hands.
She appeared nervous and pensive and kept looking from side to side, as she leaned into
the camera.
Maxwell briefly spoke and only to confirm she could hear the judge and to enter her
plea by saying: ‘Not guilty, your honor’.
Her demeanor changed when prosecutor Alison Moe began outlining the allegations
against her, sitting back in her chair and bowing her head when Moe accused her of
‘sexual abuse of minors’.
With every allegation, Maxwell either scratched her face or moved her hair, but was
emotionless as victim impact statements were read aloud.
It wasn’t until Judge Nathan started reading her decision that Maxwell finally broke down.
She began moving uneasily in her chair as the judge said the evidence against her was
‘strong’.
When Judge Nathan said a ‘combination of factors’ showed she had the ‘motive and
opportunity’ to flee before her trial, Maxwell wiped a tear away.
The second tear fell as the judge said Maxwell was ‘sophisticated at hiding her financial
resources’.
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During the two hour and 20 minute hearing at Manhattan’s Federal Court, Maxwell appeared via
video from the Metropolitan Detention Center in Brooklyn. She was wearing a dark brown
prison issue top and her dark hair was far longer than in the past - she reportedly has not had a
haircut in a year - and was swept behind her head in a bun
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It wasn’t until Judge Nathan began reading her decision that Maxwell finally broke down. She
began moving uneasily in her chair as the judge said the evidence against her was ‘strong’.
When Judge Nathan said a ‘combination of factors’ showed she had the ‘motive and
opportunity’ to flee before her trial, Maxwell wiped a tear away
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For the rest of the decision, Maxwell rested her head in her hands as she had done at the
start of the hearing.
Maxwell sat though prosecutors detailing how she was 'skilled at living in hiding' and as
two victims argued she was a flight risk, with one writing: 'Without Ghislaine, Jeffrey
couldn't have done what he did. She is a predator and a monster.'
Prosecutors argued against Maxwell being granted bail, citing that due to holding both
French and British passports, she has the ability to 'live beyond the reach of extradition
indefinitely'.
Prosecutor Moe argued: 'She is good at living under an assumed identity. There really
can be no question that she can live in hiding.'
She revealed when Maxwell bought her $1 million home in Bradford, New Hampshire last
December, she toured the property with a real estate agent using an alias.
Moe said: 'The real estate agent told the FBI agent the buyers for the house introduced
themselves as Scott and Janet Marshall. Both had British accents.
'Scott Marshall told her he was retired from the British military and was currently working
on a book. Janet Marshall described herself as a journalist.'
Last summer, DailyMail.com previously tracked down Maxwell in Manchester-by-the-Sea,
living at a home owned by her tech CEO lover Scott Borgerson. It is unclear if the man
who toured the New Hampshire home with Maxwell was Borgerson.
Moe also read out a victim impact statement from a woman identified as Jane Doe, who
also made the case that Maxwell was a flight risk.
The victim said she knew Maxwell for 10 years and the socialite intended to 'deliver' her
to Epstein, all the while knowing the 'heinous dehumanization that awaited me'.
The woman claimed Maxwell 'was in charge' and 'egged' Epstein on.
She described Maxwell as 'sociopathic' and said she would 'have done anything to get
what she wanted - to satisfy Jeffrey Epstein'.
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+18
Victim Annie Farmer (pictured) also spoke at the hearing, detailing how she met Maxwell when
she was 16 years old. Farmer has previously gone on record with her claims against Maxwell

+18
Prosecutor Allison Moe said when Maxwell bought her $1 million Bradford, New Hampshire
home (pictured), she toured the home back in November of 2019 using the alias of Janet
Marshall and claimed to the real estate agent that she worked as a journalist

The victim added that 'if [Maxwell] is out, I need to be protected', citing a phone call she
received in the middle of the night threatening her two-year-old child.
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Annie Farmer also spoke at the hearing, detailing how she met Maxwell when she was 16
years old. Farmer has previously gone on record with her claims against Maxwell.
She said Maxwell 'has never shown any remorse [and] tormented her survivors... She has
associates across the globe, some of great means.'
Maxwell's attorney Mark Cohen tried to argue his client was not a flight risk, claiming she
has community ties and is 'part of a very large and close family'.
He said: 'Our client is not Jeffrey Epstein, and she has been the target of endless media
spin', leading prosecutor Moe to later shoot back: 'These are the facts. It is not dirt, it is
not spin, it is evidence to the court.'
Cohen claimed Maxwell had received numerous threats and denied she had refused to
open her front door to the FBI when they raided her home on July 2.
He claimed her front door was unlocked, the windows were open and she had
'surrendered' to the agents.
Addressing reports that Maxwell had wrapped her mobile phone in tin foil, which
prosecutors called a 'seemingly misguided effort to evade detection' by law enforcement,
Cohen claimed her phone had been hacked and she had to preserve the phone as
evidence.

MAXWELL'S LEGAL TEAM: Pictured l-r: Jeffrey S. Pagliuca,Christian R Everdell, Laura A.
Menninger and Mark Cohen. In their filings to the court Maxwell's lawyers had argued that she
is at increased risk of catching the coronavirus whilst in prison. They claim that the restrictions
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on access to her lawyers caused by the pandemic would mean it was impossible for her to get
a fair trial

+18
Also on the case is (l-r) Alex Rossmiller, Alison Moe and Maurene Comey, James Comey's
daughter

+18
Pictured: Acting United States Attorney for the Southern District of New York Audrey Strauss
speaks during a news conference to announce charges against Ghislaine Maxwell
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Cohen went above the issue of Maxwell being a flight risk to complain that the charges
against her are from 25 years ago, calling the indictment 'an effort to dance around' the
controversial non-prosecution sweetheart deal Epstein and his associates received in
Florida in 2007.
With her bail now denied, Maxwell will return to the Metropolitan Detention Center in
Brooklyn.
Journalists had started lining up outside the federal court in downtown Manhattan at 6am
to get a seat inside the courtroom.
They were allowed in at 11.45am and had to stand 6ft apart while they waited to ensure
social distancing.
The hearing took place in the jury assembly room which normally has space for hundreds
of people but had a dramatically reduced capacity of just 60 due to the coronavirus.
A dial-in phone line allowed 1,000 more people to listen in - the capacity was increased
from 500 due to world-wide interest.
Inside the room there were two projector screens, which showed the proceedings live.
All parties, including the judge, appeared remotely and no one was physically in court.
Maxwell’s lawyer was visible at all times in a box on the screen. Maxwell had her own
box, the judge had one and the prosecutors had another.
Maxwell’s mugshot has not been released by the federal authorities and the hearing
offered the first chance to see her in at least a year.
Maxwell's whereabouts had largely been unknown since Epstein's arrest last July.
Although DailyMail.com tracked her down to the New England coast last summer, she
vanished again, later popping up in a photo at an In-N-Out in Los Angeles.
The FBI managed to finally trace her down in the quiet and rural town of Bradford, New
Hampshire earlier this month, where she had been living since December.
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Maxwell’s mugshot has not been released by the federal authorities and the hearing offered the
first chance to see her in at least a year. Maxwell's whereabouts had largely been unknown
since Epstein's arrest last July. Although DailyMail.com tracked her down to the New England
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coast last summer, she vanished again, later popping up in a photo at an In-N-Out in Los
Angeles

+18
Maxwell was romantically involved with Jeffrey Epstein from around 1992, but then became his
'right-hand woman', managing his property empire and, it is alleged, his trafficking of minors

Officials said her conduct during the 8.30am raid at the property called 'Tuckedaway' was
'troubling'.
They wrote that when the FBI arrived they were confronted by a locked gate which they
forced their way through.
The filing said: 'As the agents approached the front door to the main house, they
announced themselves as FBI agents and directed the defendant to open the door.
'Through a window, the agents saw the defendant ignore the direction to open the door
and, instead, try to flee to another room in the house, quickly shutting a door behind her.
Agents were ultimately forced to breach the door in order to enter the house to arrest the
defendant, who was found in an interior room in the house.
'Moreover, as the agents conducted a security sweep of the house, they also noticed a
cell phone wrapped in tin foil on top of a desk, a seemingly misguided effort to evade
detection, not by the press or public, which of course would have no ability to trace her
phone or intercept her communications, but by law enforcement'.
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After Maxwell, the daughter of late newspaper tycoon Robert Maxwell, was arrested the
FBI spoke to a security guard who worked on the property who said that her brother had
hired him from a company staffed with former British military soldiers.
The filing states: 'The guard informed the FBI that the defendant had not left the property
during his time working there, and that instead, the guard was sent to make purchases for
the property using the credit card. As these facts make plain, there should be no question
that the defendant is skilled at living in hiding'.
In their filings to the court Maxwell's lawyers had argued that she is at increased risk of
catching the coronavirus whilst in prison. So far there have only been five cases and no
deaths at the prison.
They claim that the restrictions on access to her lawyers caused by the pandemic would
mean it was impossible for her to get a fair trial.
The prosecutors said that in fact the prison had made substantial efforts to accommodate
her and keep her safe.
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New York prosecutors said in a filing Monday this was evidence that Maxwell was 'skilled at
living in hiding' and should be denied bail

+18
Her bail request (pictured) was filed in the US District Court in Manhattan and claims she was
not 'hiding' from authorities, is not a flight risk and is at risk of contracting COVID-19 if she
continues to be held in the Brooklyn jail

The case against her is 'strong' and multiple victims have provided 'detailed, credible
evidence of the defendant's criminal conduct' - with more women coming forward in the
past week.
The victims have made clear they want Maxwell remanded in custody and say they were
'directly abused as a result of Ghislaine Maxwell's actions'.
The document states: 'While that conduct did take place a number of years ago, it is
unsurprising that the victims have been unable to forget the defendant's predatory
conduct after all this time, as traumatic childhood experiences often leave indelible marks.
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'The recollections of the victims bear striking resemblances that corroborate each other
and provide compelling proof of the defendant's active participation in a disturbing
scheme to groom and sexually abuse minor girls'.
The prosecutors said that it was 'curious' that Maxwell claimed to have access to millions
of dollars had not offered 'a single dime' as collateral for her bond.
They claimed that Maxwell's finances were 'completely opaque' and she had not even
indicated which properties she would use for her bond.
Some of the co-signers are 'themselves so wealthy that it would be no financial burden
whatsoever' if they lost their $5 million by Maxwell skipping bail, the document states.
Epstein's victims have long demanded Maxwell's arrest and lawyers for them say that a
slew of new accusers have come forward since she was apprehended.
Prosecutors will likely be looking to do a plea deal with Maxwell to lighten some of the six
charges against her, two of which are perjury for allegedly lying during depositions.
They will be questioning her about powerful men in Epstein's orbit including Bill Clinton
with whom she flew on Epstein's private jet, called the 'Lolita Express', on a tour of Africa
in 2002.
Maxwell was also good friends with Prince Andrew and one of Epstein's victims, Virginia
Roberts, claims she was loaned out to the Duke three times for sex when she was 17.
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Ghislaine Maxwell's attack-the-victim strategy may
backfire
bnnbloomberg.ca /ghislaine-maxwell-may-play-the-victim-card-in-trial-defense-1.1465631
July 15, 2020

Ghislaine Maxwell Photographer: Laura Cavanaugh/Getty Images , Photographer: Laura
Cavanaugh/Getty Images
The bail hearing for Ghislaine Maxwell ended with a judge ruling that she must spend the
next year behind bars awaiting trial on sex-trafficking charges tied to her former boyfriend
Jeffrey Epstein. But it also offered hints at her defense strategy.
During the two-hour video-conference hearing Tuesday, Maxwell’s lawyers questioned the
credibility of her accusers as well as the strength of the government’s case.
While the arguments were designed to win bail, they’ll likely be the same ones used at the
58-year-old’s trial, which is scheduled to start next July. The federal charges stem from
events that are more than two decades old, Maxwell’s lawyer, Mark Cohen, said, noting
that the government doesn’t have “tapes or video” or other such evidence to support the
allegations.
“Absolutely, the defense is telegraphing where they’re going,” said David Weinstein, a
former federal prosecutor who listened in on Maxwell’s hearing. “While the defense isn’t
putting all of their cards on the table, they showed they’re going to argue that she was as
1/3
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much a victim of Epstein -- much in the same way as these girls were -- and that she didn’t
know what was going on behind closed doors.”
Cohen briefly took aim at Annie Farmer, one of Maxwell’s accusers. He said she has sued
Maxwell and is seeking a payout from a fund set up for Epstein’s victims, Cohen said.
Established in May, Epstein’s victims can be compensated by the financier’s estate, valued
at more than US$600 million.
That’s a dangerous tactic that might backfire at trial, said David Boies, who represents
Farmer and several other women who say they were sexually abused by Epstein and
Maxwell.
It’s “a tone-deaf argument” that cost Maxwell her credibility, said Boies, who listened to the
hearing remotely.
“To mount a ‘blame the victim’ defense, particularly in today’s world and trying to blame
these girls for what happened is so contrary to the evidence, is so contrary to people’s
normal sense of morality,” Boies said. “I think that’s just going to enrage a jury if she goes
to trial -- which I would not do if I were representing her.”
Boies said he was confident Farmer would stand up to cross-examination if there’s a trial.
Farmer, who addressed the court by telephone, urged the judge not to grant Maxwell bail,
calling her a “sexual predator who groomed and abused me.” Maxwell “lied under oath and
tormented her survivors,” Farmer said.
Boies said that Farmer was a 16-year-old who “wanted to go to college” when she met
Maxwell.
“Maxwell and Epstein tell Annie and her mother ‘we’re having a group of high school
students to this ranch to help them get into college,”’ Boies said. “But when Annie gets
there, there are no high school students, all these claims are fraudulent and she’s in this
isolated place in New Mexico.”
Remote Hearing
Because of the pandemic, Maxwell’s hearing was held remotely with press and the public
permitted to hear arguments over the phone. About 60 members of the press were allowed
to watch the proceeding on monitors in a jury room in the Manhattan courthouse, with the
judge, lawyers and Maxwell all in different locations.
Prosecutors also offered detail on their evidence, saying they have travel records,
photographs and other documents that will support the charges.
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Along with Farmer’s remarks, Assistant U.S. Attorney Alison Moe read from a letter
written by another of Maxwell’s alleged victims, who asked to be identified only as Jane
Doe. It’s possible that the woman may testify at the trial as well.
“Without Ghislaine Maxwell, Jeffrey Epstein could not have done what he did; she egged
him on,” the woman said in the letter. She called Maxwell “a monster.”
The judge scheduled the trial for July 12. The defense must file its pretrial motions by Dec.
21.
--With assistance from Bob Van Voris.
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Ghislaine Maxwell's neighbours tried to make her leave
town
dailymail.co.uk/news/article-8525759/Neighbors-Ghislaine-Maxwell-lover-tried-ostracize-couple-make-leavetown.html
July 16, 2020

Ghislaine Maxwell had been living with her tech CEO lover Scott Borgerson
at his home in Manchester-by-the-Sea outside of Boston until last December
In February 2019 neighbors learned the quiet, well-dressed woman in their
midst had been accused of procuring young girls for pedophile Jeffrey Epstein
'They were absolutely appalled to learn who they were allowing to have the
run of their property,' one resident exclusively told DailyMail.com
Neighbors tried to harass and 'ostracize' Maxwell into leaving, and make her
and Borgerson 'feel they weren't welcome on Sharksmouth or in Manchester'
It led to a court case where Borgerson successfully fought the neighbors'
decision to stop them from using paths and a beach near the home that were
part of a 40-acre estate with other homes
A judge only made his ruling on March 11 this year, three months after
Maxwell had left Sharksmouth for good, moving to her hideaway in Bradford,
NH
Borgerson is believed to have met Maxwell six years ago through speaking
engagements connected to ocean preservation
They were both pictured speaking at the Arctic Circle Assembly in Reykjavik,
Iceland, in 2014
Ghislaine Maxwell 's neighbors were so disgusted when they discovered an accused sex
trafficker was living among them that they tried to harass her into leaving, DailyMail.com
has learned exclusively.

It led to a court case where Maxwell's 14-years-younger lover Scott Borgerson successfully
fought the neighbors' decision to prevent them from using paths and a beach near their
Massachusetts oceanfront property, part of the 40-acre estate shared by other owners.
But the decision was not handed down until after Maxwell, 58, had already left for her new
life of seclusion in neighboring New Hampshire.
The small-town dispute involving the woman who was among the most-wanted in America,
all played out in quaint Manchester-by-the-Sea, a well-to-do town 30 miles north of Boston
where Maxwell was holed up with wealthy tech CEO Borgerson.
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But in February 2019 neighbors learned the quiet, well-dressed woman in their midst had
been accused of procuring young girls for pedophile Jeffrey Epstein — and they decided to
act.
'They were absolutely appalled to learn who they were allowing to have the run of their
property,' one resident told DailyMail.com.
'The second they learned she was involved with Epstein they decided to try to limit how
much they could use their land.'
Ghislaine Maxwell and Scott Borgerson's
neighbors were so disgusted when they
discovered an accused sex trafficker was
living among them that they tried to harass
her into leaving. Borgerson is believed to
have met Maxwell six years ago through
speaking engagements connected to ocean
preservation, a subject on which they share
a passion. They were both pictured speaking
at the Arctic Circle Assembly in Reykjavik,
Iceland, in 2014 (left and right)
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It led to a court case where Maxwell's lover Scott Borgerson successfully fought the
neighbors' decision to prevent them from using paths and a beach near their
Massachusetts oceanfront property. Borgerson, 44, bought the Phippin House (pictured), a
7-bedroom property, for $2.4M in June 2016, using a limited liability company called
Tidewood
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Jeffrey Epstein's victim Maria Farmer claims it was the
British socialite who always set the trap
dailymail.co.uk/news/article-8535303/Jeffrey-Epsteins-victim-Maria-Farmer-claims-British-socialite-set-trap.html
July 17, 2020

'Ghislaine Maxwell was the mastermind': Jeffrey Epstein's victim
Maria Farmer who was the first to blow the whistle on him claims it
was the British socialite who always set the trap
By Tom Leonard for the Daily Mail

Published: 17:25 EDT, 17 July 2020 | Updated: 17:25 EDT, 17 July 2020

e-mail

337 shares
For talented young artist Maria Farmer, it was the night she’d been working towards for
months — her graduation show at the prestigious New York Academy of Art.
Maria, then 25, was ecstatic, having sold all three of her exhibited paintings for five-figure
sums.
Then a senior staff member appeared at her shoulder, took her arm and pointed out two
people she’d never seen before.
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Annie Farmer outside New York court on
July 15, 2019
‘This couple here are going to buy your art . .
. they’re very important benefactors of the
academy,’ she was told.
It was Jeffrey Epstein and Ghislaine
Maxwell, and they got the painting they
wanted — a semi-naked man observing a
sleeping girl, inspired by Edgar Degas’s The
Rape — for $6,000, half the price Maria had
been offered earlier.
Fast-forward 25 years and this week Maria’s
younger sister gave an emotional statement
to a Manhattan court about why Maxwell
should not be granted bail.
Speaking via an audio feed from her home
in Texas, psychotherapist Annie Farmer,
one of three women whose claims are the
basis for the criminal case against the
British socialite, said Maxwell was a ‘sexual
predator’ who had ‘never shown any
remorse for her heinous crimes or the
devastating, lasting effects her actions
caused’.
Maria, who says she feels guilty for
unwittingly bringing her then teenage sister
into the orbit of Maxwell and Epstein, was the first person to report the pair’s alleged
sexual abuse of underage girls in 1996. But her attempts to get the police and FBI to
investigate the attack on Annie, then 16, were ignored, leaving Epstein free to pursue his
depravity.
The sisters’ story is shocking and their determination to get justice remarkable. Now, at
last, their voices are being heard. Annie’s testimony was a key factor in the judge’s decision
to deny Maxwell bail and keep her in a New York jail cell before her trial next year — which
is as it should be, Maria told the Mail yesterday.
For her, Epstein — who was found dead in his remand jail cell last year — isn’t the worst
villain in this scandal.
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‘That woman was much more sinister than Epstein, and to me, much more dangerous,’ she
says. ‘She was definitely the mastermind. She was in charge.’
Maria worked for Epstein, a financial guru, for a year, during which time she says she saw
first hand Maxwell’s astonishing charm and her terrifying viciousness.
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Ghislaine Maxwell paid $25k to Jacob Wohl to 'smear
victims'
dailymail.co.uk/news/article-8531293/Ghislaine-Maxwell-paid-25K-Jacob-Wohl-smear-victims-AG-fired.html
July 21, 2020

EXCLUSIVE: Ghislaine Maxwell paid $25K to fake news purveyor
Jacob Wohl to 'smear Epstein victims and to get prosecutor
Geoffrey Berman fired in attempt to stall sex trafficking
investigation against her'
Ghislaine Maxwell hired Jacob Wohl to smear alleged victims of Jeffrey
Epstein and her, a former friend told DailyMail.com in an exclusive
interview
As part of a $25k deal, Wohl and his lobbyist colleague Jack Burkman
also allegedly pushed to get former New York US Attorney Geoffrey
Berman fired
Wohl and Burkman are far-right lobbyists who have become a laughing
stock in DC after several failed attempts to smear top political figures
Maryland paralegal Kristin Spealman claims she was initially contacted
by the duo to use her in a smear campaign against Nancy Pelosi and Ted
Cruz
Spealman told DailyMail.com they bragged to her they had been hired in
early June for $25,000 to dig up dirt on Maxwell's alleged sex trafficking
victims
Federal documents filed this month show a company linked to Maxwell
had hired Wohl and Burkman to lobby on ‘issues relating to US DOJ,
Senate Judiciary, House Judiciary,’ DailyMail.com can exclusively
reveal
Berman's removal was intended to stall or stop the criminal investigation
into Maxwell, Spealman said
Berman was ultimately pushed out by Barr in June, but two weeks later
Maxwell was charged as part of Epstein's sex trafficking ring

By Josh Boswell For Dailymail.com

Published: 09:15 EDT, 21 July 2020 | Updated: 02:55 EDT, 22 July 2020

e-mail
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6.7k shares
Ghislaine Maxwell hired fake news purveyor Jacob Wohl to smear her and Jeffrey Epstein 's
alleged victims, a former friend has told DailyMail.com in an exclusive interview.

As part of a $25,000 deal made in June, Wohl and his lobbyist colleague Jack Burkman
also allegedly pushed to get New York US Attorney Geoffrey Berman, who had led Epstein's
case, fired in order to stall or stop the criminal investigation into Maxwell.
Wohl and Burkman are far-right lobbyists who have become a laughing stock in DC after
several failed attempts to smear top political figures including Elizabeth Warren, Kamala
Harris, Nancy Pelosi, Ted Cruz, Robert Mueller and Dr. Anthony Fauci by paying women
to make false claims of sordid affairs and drug-dealing.

One of the women they tried to use for their smear plots, Maryland model and paralegal
Kristin Spealman, told DailyMail.com the men had been hired by Maxwell, who currently
faces trial over charges she and Epstein trafficked underage girls for sex.
Spealman, 36, said the lobbyists bragged to her they had been hired in early June for
$25,000 to dig up dirt on Maxwell's alleged sex trafficking victims and to get Berman fired
using Burkman’s supposed influence with Attorney General William Barr.
Berman ultimately stepped down after a push from Barr. But less than two weeks later,
Maxwell was charged on July 2 as being part of Epstein's sex trafficking ring and taken
into custody.
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Ghislaine Maxwell hired fake news purveyor and accused felon Jacob Wohl to smear
alleged victims of her and Jeffrey Epstein, Wohl's former friend has told DailyMail.com in
an exclusive interview
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As part of a $25,000 deal made in June,
Wohl (left) and his lobbyist colleague Jack
Burkman (right) also allegedly pushed to get
New York US Attorney Geoffrey Berman,
who had led Epstein's case, fired to stall or
stop the criminal investigation into Maxwell

4/21

Case 1:15-cv-07433-LAP Document 1078-5 Filed 07/29/20 Page 132 of 161

5/21

Case 1:15-cv-07433-LAP Document 1078-5 Filed 07/29/20 Page 133 of 161

6/21

Case 1:15-cv-07433-LAP Document 1078-5 Filed 07/29/20 Page 134 of 161

7/21

Case 1:15-cv-07433-LAP Document 1078-5 Filed 07/29/20 Page 135 of 161

8/21

Case 1:15-cv-07433-LAP Document 1078-5 Filed 07/29/20 Page 136 of 161

9/21

Case 1:15-cv-07433-LAP Document 1078-5 Filed 07/29/20 Page 137 of 161

10/21

Case 1:15-cv-07433-LAP Document 1078-5 Filed 07/29/20 Page 138 of 161

11/21

Case 1:15-cv-07433-LAP Document 1078-5 Filed 07/29/20 Page 139 of 161

12/21

Case 1:15-cv-07433-LAP Document 1078-5 Filed 07/29/20 Page 140 of 161

13/21

Case 1:15-cv-07433-LAP Document 1078-5 Filed 07/29/20 Page 141 of 161

14/21

Case 1:15-cv-07433-LAP Document 1078-5 Filed 07/29/20 Page 142 of 161

15/21

Case 1:15-cv-07433-LAP Document 1078-5 Filed 07/29/20 Page 143 of 161

16/21

Case 1:15-cv-07433-LAP Document 1078-5 Filed 07/29/20 Page 144 of 161

17/21

Case 1:15-cv-07433-LAP Document 1078-5 Filed 07/29/20 Page 145 of 161

18/21

Case 1:15-cv-07433-LAP Document 1078-5 Filed 07/29/20 Page 146 of 161

19/21

Case 1:15-cv-07433-LAP Document 1078-5 Filed 07/29/20 Page 147 of 161

20/21

Case 1:15-cv-07433-LAP Document 1078-5 Filed 07/29/20 Page 148 of 161

21/21

Case 1:15-cv-07433-LAP Document 1078-5 Filed 07/29/20 Page 149 of 161

Case 1:15-cv-07433-LAP Document 1078-5 Filed 07/29/20 Page 150 of 161

Case 1:15-cv-07433-LAP Document 1078-5 Filed 07/29/20 Page 151 of 161

Case 1:15-cv-07433-LAP Document 1078-5 Filed 07/29/20 Page 152 of 161

Ghislaine Maxwell latest news: Socialite and Jeffrey
Epstein said to have had ‘mysterious’ relationship over
the years
thesun.co.uk/news/12041691/ghislaine-maxwell-live-jeffrey-epstein-latest-news/
July 29, 2020

JAIL BIRD
- Who is Ghislaine Maxwell and where is she now?
- Is Scott Borgerson Ghislaine Maxwell's husband?
- Who was Ghislaine's famous father Robert Maxwell ?
- More news on Ghislaine Maxwell
Live Blog

Alex Winter
Debbie White

29 Jul 2020, 15:09
Updated: 29 Jul 2020, 15:09

Ghislaine Maxwell and Jeffrey Epstein are said to have had a “mysterious” relationship
over the years.
The two are thought to have linked up not long after she moved to New York in 1991.
One pal claims that Epstein and Maxwell were not linked romantically as has been often
reported, but instead their relationship was a financial one.

“I couldn’t work out at first how, the second Ghislaine landed in New York, she was all of a
sudden — overnight really — very chummy with Jeffrey,” the source said.
“Then he started spending on a different level, suddenly buying these extraordinary
townhouses.”
Meanwhile, Ghislaine Maxwell could strike a plea deal, exonerate Prince Andrew from any
wrongdoing and walk in a few years, according to a pal.
An anonymous friend told the Sunday Times that they expect her to get a good deal with
the prosecutors by turning on key members of the Epstein inner circle.
But the pal said Maxwell would use the deal to "exonerate" Prince Andrew of his alleged
links - with the Duke of York denying any wrongdoing.
Follow our live blog below for all the latest news and updates on the Ghislaine
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Jeffrey Epstein rape survivor, now 22, claims
paedophile was abusing girls right up to his death
thesun.co.uk/news/12220305/jeffrey-epstein-rape-survivor-claims-billionaire-abusing-girls-right-death/
Patrick
Knox

July 24, 2020

A JEFFREY Epstein rape survivor believes the warped financier was still abusing girls right
up until he was jailed and hanged himself.
The former model claimed this will leave behind a “second wave” of younger victims too
afraid to even tell their parents.
⚠️Click here for the latest news on Ghislaine Maxwell
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Jeffrey Epstein's mugshot after his arrest in 2019.... one of his victims claims he was abusing right up to
this pointCredit: AFP or licensors
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The girl alleges she was raped by Epstein in his Manhattan mansion — dubbed the House of Horrors by
many of his victimsCredit: Getty Images - Getty

The woman who was speaking to DailyMail.com says she was raped and molested during
two visits to Epstein's mansion in New York, in the summer of 2015.

She said: "I believe he was abusing young girls right up until the day he was arrested.
"There are likely to be multiple young victims out there who are still in their teens, perhaps
still living with their parents and too ashamed and confused to speak out.
"I know how it feels because I was one of them. I thought about suicide, I tried to cut my
wrists. These girls need support before it's too late.
"They need to know it's OK to tell their stories."
She contacted the FBI and police after Epsetin’s arrest last July 6 on federal sex trafficking
charges filed in the Southern District of New York because she knew Epstein was locked
up.
The 22-year-old, who is thought to be the youngest woman to come forward, wants to
remain anonymous because she fears reprisals from Epstein's powerful pals and
accomplices.
This is despite the 66-year-old being found hanged in a New York jail cell nearly a year
ago.
Marie was an aspiring 16-year-old model in the Autumn of 2014 when she met an older
woman called Madison in a bar.
The new friend was said to have introduced her to Epstein claiming he could help her
break into the fashion industry.
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There are likely to be multiple young victims out there who are still in their teens, perhaps
still living with their parents and too ashamed and confused to speak out
Epstein victim
Last week Ms Maxwell pleaded not guilty to charges that in the 1990s she recruited three
girls, one aged 14, for Epstein to sexually abuse.
It is also alleged that she sometimes participated in the abuse during massage sessions at
Epstein's Manhattan mansion and properties in Palm Beach, New Mexico and London. She
also denies this.
When Epstein brought her into a dimly lit room with red velvet curtains she claimed he
began fondling her, saying it was normal for young models to do "favours" for older men in
the fashion industry.
She was later raped by Epstein, who in doing so took her virginity.
Epstein was subject to two criminal indictments.
One focused largely on his activities in Palm Beach, Florida before 2008 when Epstein
signed a controversial non-prosecution deal to avoid federal charges.
The other cites abuse in New York, Florida and other locations between 2002 and “at least
in or about 2005”.
But civil lawsuits give a broader timeframe for his crimes..
A January 2020 suit filed by prosecutors in the US Virgin Islands alleges that Epstein
trafficked, raped and abused children on his private island as recently as 2019.
This was the year he was arrested and was later found dead last August 10.
Jeffrey Epstein accusers claim he rigged his New York mansion with CCTV and kept videos
to use as blackmail
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Ghislaine Maxwell latest news: Socialite and Jeffrey
Epstein said to have had ‘mysterious’ relationship over
the years
thesun.co.uk/news/12041691/ghislaine-maxwell-live-jeffrey-epstein-latest-news/
July 29, 2020

JAIL BIRD
- Who is Ghislaine Maxwell and where is she now?
- Is Scott Borgerson Ghislaine Maxwell's husband?
- Who was Ghislaine's famous father Robert Maxwell ?
- More news on Ghislaine Maxwell
Live Blog

Alex Winter
Debbie White

29 Jul 2020, 15:09
Updated: 29 Jul 2020, 15:09

Ghislaine Maxwell and Jeffrey Epstein are said to have had a “mysterious” relationship
over the years.
The two are thought to have linked up not long after she moved to New York in 1991.
One pal claims that Epstein and Maxwell were not linked romantically as has been often
reported, but instead their relationship was a financial one.

“I couldn’t work out at first how, the second Ghislaine landed in New York, she was all of a
sudden — overnight really — very chummy with Jeffrey,” the source said.
“Then he started spending on a different level, suddenly buying these extraordinary
townhouses.”
Meanwhile, Ghislaine Maxwell could strike a plea deal, exonerate Prince Andrew from any
wrongdoing and walk in a few years, according to a pal.
An anonymous friend told the Sunday Times that they expect her to get a good deal with
the prosecutors by turning on key members of the Epstein inner circle.
But the pal said Maxwell would use the deal to "exonerate" Prince Andrew of his alleged
links - with the Duke of York denying any wrongdoing.
Follow our live blog below for all the latest news and updates on the Ghislaine
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
VIRGINIA L. GIUFFRE,
Plaintiff,

No. 15 Civ. 7433 (LAP)

-against-

MEMORANDUM & ORDER

GHISLAINE MAXWELL,
Defendant.

LORETTA A. PRESKA, Senior United States District Judge:
The Court has reviewed Defendant Ghislaine Maxwell’s letter
requesting reconsideration of the Court’s July 23, 2020, decision
to

unseal

(1)

the

transcripts

of

Ms.

Maxwell’s

and

Doe

1’s

depositions, and (2) court submissions excerpting from, quoting
from, or summarizing the contents of the transcripts.

(See dkt.

no. 1078.)
Ms. Maxwell’s eleventh-hour request for reconsideration is
denied. As Ms. Maxwell acknowledges in her letter, reconsideration
is an “extraordinary remedy.”

In re Beacon Assocs. Litig., 818 F.

Supp. 2d 697, 701 (S.D.N.Y. 2011) (quoting In re Health Mgmt. Sys.
Inc. Sec. Litig., 113 F. Supp. 2d 613, 614 (S.D.N.Y. 2000)).

Such

motions “are properly granted only if there is a showing of: (1)
an intervening change in controlling law; (2) the availability of
new evidence; or (3) a need to correct a clear error or prevent
manifest injustice.”

Drapkin v. Mafco Consol. Grp., Inc., 818 F.

Supp. 2d 678, 696 (S.D.N.Y. 2011).
1

“A motion for reconsideration
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may not be used to advance new facts, issues or arguments not
previously presented to the Court, nor may it be used as a vehicle
for relitigating issues already decided by the Court.”

Bennett v.

Watson Wyatt & Co., 156 F. Supp.2d 270, 271 (S.D.N.Y. 2001).
Here, Ms. Maxwell’s request for reconsideration hinges on her
assertion that new developments, i.e., her indictment and arrest,
provide compelling reasons for keeping the deposition transcripts
sealed.

(See dkt. no. 1078 at 5.)

But, despite Ms. Maxwell’s

contention that she could not address the effect of those events
in

her

objections

briefing, (id.),

1

because

they

occurred

after

the

close

of

this is plowed ground. Indeed, in her original

objection to unsealing, Ms. Maxwell argued that the specter of
ongoing

criminal

investigations

into

unknown

individuals

associated with Jeffrey Epstein--a group that, of course, includes
Ms.

Maxwell--loomed

large

over

1

the

Court-ordered

unsealing

The Court notes as a practical matter that Ms. Maxwell was
arrested on July 2, 2020--that is, three weeks prior to the Court’s
July 23 decision to unseal the materials at issue. To the extent
that they relate to the to the Court’s balancing of interests in
the unsealing process, the issues that Ms. Maxwell raises in her
request were surely plain the day that Ms. Maxwell was apprehended.
Ms. Maxwell, however, did not seek to supplement her objections to
unsealing despite ample time to do so. In fact, the Court notified
the parties on July 21, 2020, that it would announce the unsealing
decision with respect to Ms. Maxwell’s deposition, together with
other documents, on July 23. (See dkt. no. 1076.) Even then, Ms.
Maxwell made no request for delay or to supplement her papers.
Ms. Maxwell did not raise her “vastly different position,”
(Transcript of July 23 Ruling at 16:2-3), until moments after the
Court had made its decision to unseal the relevant documents.
2
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process.
Ms.

(See dkt. no. 1057 at 5.)

Maxwell’s

concern

that

This argument, specifically

unsealing

would

“inappropriately

influence potential witnesses or alleged victims,” (id.), and her
reference

to

“publicly

reported

statements

by

Plaintiff,

Plaintiff’s counsel, the United States Attorney for the Southern
District of New York, and the Attorney General for the U.S. Virgin
Islands” about those investigations, (id.), carried with it the
clear implication that Ms. Maxwell could find herself subject to
investigation and, eventually, indictment.

The Court understood

that implication as applying to Ms. Maxwell and thus has already
considered any role that criminal charges against Ms. Maxwell might
play in rebutting the presumption of public access to the sealed
materials.

Ms. Maxwell’s request for reconsideration of the

Court’s July 23 ruling is accordingly denied.
Given

the

Court’s

denial

of

Ms.

Maxwell’s

request

for

reconsideration, the Court will stay the unsealing of Ms. Maxwell’s
and Doe 1’s deposition transcripts and any sealed or redacted order
or paper that quotes from or discloses information from those
deposition

transcripts

for

two

business

days,

i.e.,

through

Friday, July 31, 2020, so that Ms. Maxwell may seek relief from
the Court of Appeals.

Any sealed materials that do not quote from

or disclose information from those deposition transcripts shall be
unsealed on July 30, 2020, in the manner described by the Court’s
Order dated July 28, 2020. (See dkt. no. 1077.)
3

Ms. Maxwell’s and
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Doe 1’s deposition transcripts and any sealed materials that quote
or disclose information from them shall be unsealed in the manner
prescribed by the July 28 Order on Monday, August 3, 2020, subject
to any further stay ordered by the Court of Appeals.
SO ORDERED.
Dated:

New York, New York
July 29, 2020
__________________________________
LORETTA A. PRESKA
Senior United States District Judge

4
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July 29, 2020
VIA ECF
The Honorable Loretta A. Preska
District Court Judge
United States District Court
Southern District of New York
500 Pearl Street
New York, NY 10007
Re:

Giuffre v. Maxwell, Case No. 15-cv-7433-LAP

Dear Judge Preska,
We represent Plaintiff Virginia Giuffre in this matter and write in response to the Court’s
order directing the parties to prepare for unsealing the documents listed in Exhibit A to Plaintiff’s
Opposition to Defendant Ghislaine Maxwell’s Objections to Unsealing Docket Entries 143, 164,
172, 199, & 230 (ECF No. 1068-1).
At the July 23, 2020, hearing, the Court held that Defendant “fail[ed] to rebut the
presumption of public access to the motions at issue and the documents filed in connection with
those motions. Accordingly, those papers shall be unsealed.” July 23, 2020 Tr. 5:12-16. The Court
noted, however, that “personal identifying information as to any person mentioned in the
documents and the names of nonparties other than Does 1 and 2 and other portions related to such
nonparties’ specific conduct will be redacted from the materials being unsealed. Disclosure of the
additional nonparty names will await notice to those parties and an opportunity for them to be
heard.” Id. 5:20-6:1.
Plaintiff’s counsel sent defense counsel the documents with proposed redactions on a
rolling basis, beginning on July 25. On July 28, Defendant informed Plaintiff that she objects to
Plaintiff’s proposed redactions because, in her opinion, they were under-inclusive. The parties met
and conferred on July 29, and disagreed as to what constitutes “nonparties’ specific conduct”
requiring redaction. Plaintiff’s understanding of the Court’s order is that the documents are to be
unsealed unless it falls within the caveat of personal identifiers (email addresses, phone numbers,
addresses, etc.) and the names and conduct of nonparties yet to be noticed (i.e., the first and last
names of nonparties and their own deposition testimony).1
In contrast, Defendant’s position is that broad swaths of material should be redacted
because it is “nonparty specific conduct,” even if the nonparty is anonymized, and even if the
“conduct” could be attributed to any number of nonparties. Under this interpretation, Defendant
1

After the parties’ conference, Plaintiff amended certain of her proposed redactions to
accommodate Defendant’s concern that some details were so unique that a reader would be able
to discern who the nonparty is, despite the name being redacted.
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intends to shield large portions of her own deposition testimony from publication. Further, as the
Court recognized, Defendant’s deposition testimony consisted of “mostly nontestimony,” and her
answers provide virtually no information about affirmative conduct by any nonparty. July 23, 2020
Tr. 4:3-16. Plaintiff contends that Defendant’s approach contravenes the Court’s ruling, which (as
did the Second Circuit) unsealed the documents subject to limited redactions.
Given the parties’ disagreement, Plaintiff will send her proposed redactions to Chambers
(copying defense counsel) via a secure ShareFile, and respectfully requests that the Court order
that those versions be filed publicly in response to its July 28, 2020, order (ECF No. 1077).
Sincerely,
/s/

Sigrid S. McCawley

Sigrid S. McCawley, Esq.
cc: Counsel of Record (via ECF)
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
-------------------------------------------------X

Plaintiff,
v.
GHISLAINE MAXWELL,
Defendant.

.........................................
......

VIRGINIA L. GIUFFRE,

15-cv-07433-LAP

-------------------------------------------------X
NOTICE OF APPEAL
PLEASE TAKE NOTICE that Ghislaine Maxwell, Defendant in the above-captioned
case, hereby appeals to the United States Court of Appeals for the Second Circuit from the
district court’s Order of July 23, 2020, unsealing the deposition materials and the Order of July
29, 2020, denying Ms. Maxwell’s motion to reconsider.
Dated: July 29, 2020.
Respectfully submitted,
s/ Laura A. Menninger
Laura A. Menninger (LM-1374)
Jeffrey S. Pagliuca (pro hac vice)
Ty Gee (pro hac vice)
HADDON, MORGAN AND FOREMAN, P.C.
150 East 10th Avenue
Denver, CO 80203
Phone: 303.831.7364
Fax:
303.832.2628
lmenninger@hmflaw.com
Attorneys for Ghislaine Maxwell

1
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CERTIFICATE OF SERVICE
I certify that on July 29, 2020, I filed this Notice of Appeal with the Clerk of Court
through CM/ECF, which will send notice of the filing to all parties of record.
/s/ Nicole Simmons

2
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Haddon, Morgan and Foreman, P.C
Laura A. Menninger

PH

150 East 10th Avenue
Denver, Colorado 80203
303.831.7364 FX 303.832.2628
www.hmflaw.com
LMenninger@hmflaw.com

July 30, 2020
Honorable Loretta A. Preska
United States District Court
Southern District of New York
500 Pearl Street
New York, NY 10007
Re: Motion to File Under Seal
Giuffre v. Ghislaine Maxwell, No. 15 Civ. 7433 (LAP)
Dear Judge Preska:
This is a letter motion seeking leave to permit Ms. Maxwell to file a redacted Letter to the
Court and her proposed redactions to Sealed Materials under seal.
The Protective Order governing this case states:
Whenever a party seeks to file any document or material containing CONFIDENTIAL
INFORMATION with the Court in this matter, it shall be accompanied by a Motion to
Seal pursuant to Section 6.2 of the Electronic Case Filing Rules & Instructions for the
Southern District of New York.
Doc. # 62 at 4. The Letter to the Court and the proposed unredactions contain information
deemed CONFIDENTIAL by the parties pursuant to the Protective Order. References to and
discussion of specific CONFIDENTIAL materials are necessary to support Ms. Maxwell’s
request that certain materials remain under seal pending notification to other Nonparties.
Ms. Maxwell intends to file the redacted version of the Letter publicly on ECF and seeks
leave only to file the unredacted version and the proposed unredactions under seal.

Respectfully submitted,

Laura A. Menninger
CC: Counsel of Record via ECF
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Haddon, Morgan and Foreman, P.C
Laura A. Menninger

PH

150 East 10th Avenue
Denver, Colorado 80203
303.831.7364 FX 303.832.2628
www.hmflaw.com
LMenninger@hmflaw.com

July 30, 2020
Honorable Loretta A. Preska
United States District Court
Southern District of New York
500 Pearl Street
New York, NY 10007
Re: July 23 and July 29, 2020 Orders (Docs. 1077, 1079)
Giuffre v. Ghislaine Maxwell, No. 15 Civ. 7433 (LAP)
Dear Judge Preska:
This Court Ordered on July 23, 2020 (Doc. 1077) that the parties redact from those
pleadings to be unsealed three categories: 1) “personal identifying information as to any
person mentioned in the documents,” 2) “the names of nonparties other than Does 1 and 2,”
and 3) “other portions related to such nonparties’ specific conduct.” The rationale for
redacting categories 2 and 3, implicit in the Court’s Order and Protocol for Unsealing Decided
Motions, was to afford each Nonparty the opportunity for notice and the chance to be heard
prior to unsealing materials that implicate their privacy rights. (Doc. 1044).1 Nonparties on the
list include (a) persons who produced or answered discovery based on the understanding that
such discovery would be subject to the Protective Order, (b) persons who are identified as
allegedly having engaged in sex acts with Plaintiff or other alleged victims, or facilitated such
acts, (c) persons whose “intimate, sexual, or private conduct is described in the Sealed
Materials,” and (d) persons who allegedly have been victimized. Id. at 1.
The parties conferred on July 29, 2020. Plaintiff, after making some changes to
address these concerns, plaintiff nevertheless submitted to the Court late on July 29 numerous
proposed redactions which disregard the Court’s Order to redact “names of nonparties” and
“nonparties’ specific conduct.” Plaintiff proposes to unseal significant portions of the
testimony which would not only identify the Nonparty at issue, but also their alleged conduct,
both as alleged perpetrators of sexual misconduct and also as alleged victims of such conduct.
Because those Nonparties have yet to be heard, and many have already represented through
counsel their vociferous opposition to such unsealing, Ms. Maxwell objects to such unsealing

1

The Brown v. Maxwell court contemplated that Nonparties be given such notice and
opportunity to be heard. 929 F.3d 41, 54 (2d Cir. 2019).
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and will be submitting her own proposed redactions which account for the nonparties’ names
and “specific conduct.”
First, plaintiff’s proposed redactions contain errors which reveal the names of
Nonparties, including alleged victims. For example, in
, plaintiff proposes redacting
the name of alleged victims in some places (e.g., pages
) but not in others (e.g., page ).
Both of these two alleged victims are represented by counsel and sought confidentiality for
their depositions; neither has yet been afforded notice or an opportunity to be heard with
respect to this unsealing. Plaintiff’s error will result in their never having the opportunity to
be heard. As another example, in
at pages 39-40, plaintiff redacted some mentions
of the Nonparty’s
but left it in the lines three lines earlier. At page 63, plaintiff redacts
the phrase “
” but then the next line says
and the
are noted. The affected persons, through counsel, have requested
confidentiality and also the right to be heard regarding the unsealing of any excerpts that
mention them.
Defense counsel and staff currently are attempting to check each of plaintiff’s
proposed redactions uploaded late on July 29, 2020 to ensure that no such mistakes are
included in any publicly-filed versions. Because the July 29 submissions is different from that
received from plaintiff’s counsel on July 28, that review is not yet complete.
Second, plaintiff proposes to unseal information which will indirectly both identify a
Nonparty and also implicate such Nonparty either as an alleged perpetrator or victim of
misconduct. By way of example, in
, plaintiff proposes redacting the
name of an alleged victim of Mr. Epstein but includes all of the rest of the “specific conduct”
that would lead to the identity of the person (again, who requested confidentiality in the
discovery process) to be easily ascertained by the media. In the same deposition, plaintiff
proposes un-redacting at pages
et seq. the name of a Nonparty but leaving in the
allegation – widely reported in the press -- that is associated with the Nonparty (who has
through counsel requested an opportunity to be heard regarding unsealing), thereby assuring
that the identity will not be kept confidential. The same is true of pages
,
and many others.
To correct these errors and to ensure that the Protocol and this Court’s ruling on July
23 are accurately followed, Ms. Maxwell is finalizing her proposed redactions and will
provide them to the Court today under seal, as Ordered, together with a chart that shows those
pleadings for which she has no disagreement with plaintiff’s proposed redactions. Ms.
Maxwell seeks leave of the Court to submit her proposed redactions under seal because the
contents contain references to sealed or redacted materials.
Very truly yours,

Laura A. Menninger
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CC: Counsel of Record via ECF
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Sigrid S. McCawley
Telephone: (954) 356-0011
Email: smccawley@bsfllp.com

July 30, 2020
VIA ECF
The Honorable Loretta A. Preska
District Court Judge
United States District Court
Southern District of New York
500 Pearl Street
New York, NY 10007
Re:

Giuffre v. Maxwell,
Case No. 15-cv-7433-LAP

Dear Judge Preska,
I am in receipt of the redacted version of Ms. Menninger’s letter to you earlier today which
I received at 1:45 p.m. At 2:11 p.m. I emailed Ms. Menninger requesting a copy of the unredacted
letter so that we could respond to her objections to our proposed redactions. We have not yet
received those materials so I am not able to comment on them except as reflected in Ms.
Menninger’s letter itself. While I cannot determine the information in the redacted form, it may be
that those pages are pages that the Second Circuit has already released and thus the name remained
unredacted in the form set forth by the Second Circuit. Alternatively there could have been an
error, but we are unable to make that determination at this point without the unredacted copy. I
note that we had attempted to avoid burdening the court by requesting from Ms. Maxwell’s counsel
their proposed redactions so we could do a comparison, however, they never provided a copy of
their redactions and therefore we were required to proceed without them. We began providing Ms.
Maxwell’s counsel with our proposed redactions on Saturday, July 25, 2020 but still have not
received a set of redactions from Ms. Maxwell’s counsel other than a few examples she provided
via phone during our meet and confer of areas of testimony where she contended there should be
additional redactions. We await the Court’s guidance on how the Court would like us to proceed.
Sincerely,
/s/ Sigrid S. McCawley
Sigrid S. McCawley, Esq.
cc: Counsel of Record (via ECF)
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July 30, 2020
VIA ECF
The Honorable Loretta A. Preska
District Court Judge
United States District Court
Southern District of New York
500 Pearl Street
New York, NY 10007
Re:

Giuffre v. Maxwell,
Case No. 15-cv-7433-LAP

Dear Judge Preska,
Plaintiff files this letter motion seeking leave to file her second July 30, 2020 letter on the
public docket with redactions. The letter contains certain information deemed confidential
pursuant to the Protective Order and that Maxwell redacted in her July 30, 2020 letter. DE 1083.
Plaintiff intends to file the redacted version of the letter publicly on ECF and seeks leave only to
file the unredacted version under seal.
Sincerely,
/s/ Sigrid S. McCawley
Sigrid S. McCawley, Esq.
cc: Counsel of Record (via ECF)
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July 30, 2020
VIA ECF
The Honorable Loretta A. Preska
District Court Judge
United States District Court
Southern District of New York
500 Pearl Street
New York, NY 10007
Re:

Giuffre v. Maxwell,
Case No. 15-cv-7433-LAP

Dear Judge Preska,
As a follow up to my letter from earlier today, we are now in receipt of the unredacted
version of Ms. Menninger’s letter alleging that we made errors in our redactions. First, Ms.
Menninger claims that we erred in the redaction of DE 172 by redacting names at pages 9 and 15
but not at page i. But DE 172, page i is presently publicly available on the docket with no
redactions. Accordingly we did not redact what is already publicly available. Second, although
we disagree that the word “mother” that was not redacted on DE 173-6, page 39 identifies the
nonparty at issue, we will agree to redact the word “mother” in an abundance of caution. Third,
we disagree with the allegation that there is an error in the redactions on DE 173-6, page 63.
As to the remainder of the letter, we fundamentally disagree with Ms. Menninger’s
objections to our redactions (DE 173-6 at pages 59-63, 104, 117, 158-59, 166-67) because they do
not involve a nonparty’s identity or testimony as to any specific conduct in accordance with the
Court’s Order. We are of course not in a position to provide our views on Ms. Menninger’s
redactions because she has still not provided us with a set of the documents that are due to be
released today.
Again, Plaintiff stands ready to file the documents that this Court unsealed on July 23, 2020
at the Court’s direction.
Sincerely,
/s/ Sigrid S. McCawley
Sigrid S. McCawley, Esq.
cc: Counsel of Record (via ECF)
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
VIRGINIA L. GIUFFRE,
Plaintiff,

No. 15 Civ. 7433 (LAP)

-against-

ORDER

GHISLAINE MAXWELL,
Defendant.

LORETTA A. PRESKA, Senior United States District Judge:
The Court is in receipt of Defendant Ghislaine Maxwell’s
letter dated July 30, seeking to submit under seal her proposed
redactions to the materials ordered unsealed by the Court’s July
23 Order and raising issues with proposed redactions submitted by
Plaintiff Virginia Giuffre. (Dkt. no. 1083.)

The Court is also in

receipt of Ms. Giuffre’s response to that letter. (Dkt. no. 1084.)
Prior to receiving Ms. Maxwell’s latest last-minute request,
the Court conducted an in camera review of Plaintiff Virginia
Giuffre’s

proposed

redactions

to

the

materials,

which

are

described in Ms. Giuffre’s letter dated July 29 (dkt. no. 1080)
and which were provided to the Court late in the evening of July
29.

Having heard nothing from Ms. Maxwell late this morning, the

Court upon completing its review prepared an order for docketing
that (1) found Ms. Giuffre’s proposed redactions--which include
minimal redactions of personally identifiable information, the
names of nonparties, and descriptions of nonparty conduct that
1
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would allow readers to discern the identity of a given nonparty-to be appropriate and (2) ordered the parties to proceed with
unsealing the materials in the manner set forth by the Court’s
orders of July 28 and July 29.

(See dkt. nos. 1077, 1079.)

The

Court elected not to issue that order so that it could address the
requests contained in Ms. Maxwell’s letter and any additional
issues raised in Ms. Giuffre’s response.
First, Ms. Maxwell’s request to submit her own proposed
redactions to the Court under seal for in camera review is denied.
As Ms. Maxwell well knows, the Court on July 23 ordered the parties
to prepare the relevant materials for unsealing by today. While
Ms.

Maxwell

gripes

that

Ms.

Giuffre

submitted

her

proposed

redactions to the Court “late on July 29,” (dkt. no. 1083 at 1),
Ms. Giuffre at a minimum gave the Court time to conduct a review
of her proposed redactions while preserving the original schedule
for unsealing.

By contrast, Ms. Maxwell at 2:00 p.m. informed the

Court that she is “finalizing her proposed redactions” and that
she will be ready to provide them to the Court at some undefined
point “today.”

(Id. at 2.)

On top of this--and despite the

Court’s instruction that the parties work together to ensure that
the materials were properly redacted by the appointed time--Ms.
Maxwell apparently has not provided to Ms. Giuffre her proposed

2
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redactions, either. (Dkt. no. 1084.)

For reasons that should be

plain, this is entirely unworkable.1
Second, the Court adheres to its planned order, see supra at
1, and approves as appropriate Ms. Giuffre’s proposed redactions
to the sealed materials.

The Court does so, however, subject to

several caveats. Ms. Maxwell contends that Ms. Giuffre’s “proposed
redactions contain errors which reveal the names of [n]onparties,
including alleged victims.” (Id.)

Ms. Giuffre suggests in her

response that any unredacted nonparty names may have already been
released by the Court of Appeals, but otherwise acknowledges that
it is possible there were errors in her proposed redactions. (Dkt.
no. 1084.)

To the extent that nonparty names appear on pages that

have already been unsealed by the Court of Appeals they need not
be redacted.
that

have

redacted.

To the extent that nonparty names appear on pages

not

been

publicly

released,

those

names

shall

be

Names of nonparties’ family members that could be used

1

Just yesterday, the Court admonished Ms. Maxwell for filing an
“eleventh-hour request for reconsideration” on grounds that could
have been raised well before the Court ordered the relevant
documents unsealed. (Dkt. no. 1079.) The Court is troubled-but not surprised--that Ms. Maxwell has yet again sought to muddy
the waters as the clock ticks closer to midnight.
3
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to identify the nonparties, to the extent that they are not already
public, shall be redacted.2
Counsel shall accordingly proceed with unsealing the relevant
materials by the method prescribed in the Court’s July 28 Order
(dkt. no. 1077) and modified by this order and by the Court’s July
29 Order (dkt. no. 1079).3
SO ORDERED.
Dated:

New York, New York
July 30, 2020
__________________________________
LORETTA A. PRESKA
Senior United States District Judge

2

Ms. Maxwell further suggests that Ms. Giuffre “proposes to unseal
information which will indirectly both identify a [n]onparty and
also implicate such [n]onparty either as an alleged perpetrator or
victim of misconduct.” (Dkt. no. 1083 at 3.) The Court does not
share these concerns after reviewing Ms. Giuffre’s proposed
redactions.
However, the Court notes that Ms. Maxwell has
primarily raised issues related to nonparties named in Doe 1’s and
Ms. Maxwell’s depositions. As discussed in the Court’s July 29
Order (dkt. no. 1079), those deposition transcripts and documents
that quote from or disclose information contained in the
transcripts will not be unsealed until August 3. The parties are
free to confer and attempt to reach agreement on additional
redactions to those materials.
3

As discussed in the July 29 Order, counsel may today proceed with
posting on the public docket any materials that do not quote from
or disclose information from the deposition transcripts of Ms.
Maxwell and Doe 1. Those transcripts, along with materials that
quote from or disclose information contained in the transcripts,
will be unsealed on August 3, pending further order from the Court
of Appeals staying their release.
4
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Haddon, Morgan and Foreman, P.C
Laura A. Menninger

PH

150 East 10th Avenue
Denver, Colorado 80203
303.831.7364 FX 303.832.2628
www.hmflaw.com
LMenninger@hmflaw.com

July 30, 2020
Honorable Loretta A. Preska
United States District Court
Southern District of New York
500 Pearl Street
New York, NY 10007
Re: July 23 and July 29, 2020 Orders (Docs. 1077, 1079)
Giuffre v. Ghislaine Maxwell, No. 15 Civ. 7433 (LAP)
Dear Judge Preska:
Ms. Maxwell writes to request an emergency forthwith phone conference with the
Court regarding the materials ordered to be released. Many of the materials Plaintiff proposes
to release are subject to the Court’s stay of yesterday, July 29, 2020. If those materials are
released in violation of the stay, Ms. Maxwell and many non-parties’ rights will be irreparably
harmed. Counsel is available at any time convenient to the Court.
Very truly yours,

Laura A. Menninger
CC: Counsel of Record via ECF
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
VIRGINIA L. GIUFFRE,
Plaintiff,

No. 15 Civ. 7433 (LAP)

-against-

ORDER

GHISLAINE MAXWELL,
Defendant.

LORETTA A. PRESKA, Senior United States District Judge:
The Court has conferred with counsel regarding Defendant
Ghislaine Maxwell’s request for an emergency conference.
no. 1088.)

(Dkt.

At this juncture, the Court has determined that an

emergency conference is not necessary.

Counsel shall proceed

with unsealing as previously ordered.
SO ORDERED.
Dated:

New York, New York
July 30, 2020
__________________________________
LORETTA A. PRESKA
Senior United States District Judge

1
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July 30, 2020
VIA ECF
The Honorable Loretta A. Preska
District Court Judge
United States District Court
Southern District of New York
500 Pearl Street
New York, NY 10007
Re:

Giuffre v. Maxwell,
Case No. 15-cv-7433-LAP

Dear Judge Preska,
Pursuant to the Court’s orders dated July 28, 29, and 30, 2020 (ECF Nos. 1077, 1079, and
1087), Plaintiff files the documents listed in Exhibit A to Plaintiff Virginia Giuffre’s Opposition
to Defendant Ghislaine Maxwell’s Objections to Unsealing Docket Entries 143, 164, 172 199, and
230 (ECF No. 1068-1), as attachments hereto.
Plaintiff will file “Ms. Maxwell’s and Doe 1’s deposition transcripts and any sealed
materials that quote or disclose information from them . . . on Monday, August 3, 2020, subject to
any further stay ordered by the Court of Appeals.” ECF No. 1079 at 3-4.

Sincerely,
/s/ Sigrid S. McCawley
Sigrid S. McCawley, Esq.

cc: Counsel of Record (via ECF)
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
--------------------------------------------------X

Plaintiff,
v.
GHISLAINE MAXWELL,
Defendant.

............................................
...

VIRGINIA L. GIUFFRE,

15-cv-07433-RWS

--------------------------------------------------X
DECLARATION OF JEFFREY S. PAGLIUCA IN SUPPORT OF DEFENDANT’S
COMBINED RESPONSE TO PLAINTIFF’S MOTION TO COMPEL DEFENDANT
TO ANSWER DEPOSITION QUESTIONS FILED UNDER SEAL AND MOTION
TO TERMINATE OR LIMIT PURSUANT TO F.R.CIV.P. 30(d)(3)
I, Jeffrey S. Pagliuca, declare as follows:
1.

I am an attorney at law duly licensed in the State of Colorado and admitted to

practice in the United States District Court for the Southern District of New York pro hac vice. I
am a member of the law firm Haddon, Morgan and Foreman. P.C., counsel of record for
Defendant Ghislaine Maxwell (“Maxwell”) in this action. I respectfully submit this declaration
in support of Maxwell’s Combined Response to Plaintiff’s Motion to Compel Defendant to
Answer Deposition Questions Filed Under Seal and Motion to Terminate or Limit Pursuant to
F.R.Civ.P. 30(d)(3).
2.

Attached as Exhibit A is a true and correct copy of composite pages from

Defendant’s April 22 ,2016 Deposition Transcript.
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I declare under penalty of perjury that the foregoing is true and correct. Executed on
May 10, 2016 in Denver, Colorado.

By: /s/ Jeffrey S. Pagliuca
Jeffrey S. Pagliuca

CERTIFICATE OF SERVICE

I certify that on May 10, 2016, I electronically served this DECLARATION OF
JEFFREY S. PAGLIUCA IN SUPPORT OF DEFENDANT’S COMBINED RESPONSE TO
PLAINTIFF’S MOTION TO COMPEL DEFENDANT TO ANSWER DEPOSITION QUESTIONS
FILED UNDER SEAL AND MOTION TO TERMINATE OR LIMIT PURSUANT TO F.R.CIV.P.
30(d)(3)via ECF on the following:
Sigrid S. McCawley
Meridith Schultz
BOIES, SCHILLER & FLEXNER, LLP
401 East Las Olas Boulevard, Ste. 1200
Ft. Lauderdale, FL 33301
smccawley@bsfllp.com
mschultz@bsfllp.com

Paul G. Cassell
S.J. Quinney College of Law, University of
Utah
383 S. University Street
Salt Lake City, UT 84112
cassellp@law.utah.edu

Bradley J. Edwards
FARMER, JAFFE, WEISSING, EDWARDS,
FISTOS & LEHRMAN, P.L.
425 North Andrews Ave., Ste. 2
Ft. Lauderdale, FL 33301
brad@pathtojustice.com
/s/ Nicole Simmons
Nicole Simmons

2
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United States District Court
Southern District of New York
Virginia L. Giuffre,
Plaintiff,

Case No.: 15-cv-07433-RWS

v.
Ghislaine Maxwell,
Defendant.
______________________________/
DECLARATION OF SIGRID S. McCAWLEY IN SUPPORT OF
PLAINTIFF’S REPLY IN SUPPORT OF HER MOTION TO COMPEL DEFENDANT
TO ANSWER DEPOSITION QUESTIONS FILED UNDER SEAL
I, Sigrid S. McCawley, declare that the below is true and correct to the best of my
knowledge as follows:
1.

I am a partner with the law firm of Boies, Schiller & Flexner LLP and duly

licensed to practice in Florida and before this Court pursuant to this Court’s September 29,
2015 Order granting my Application to Appear Pro Hac Vice.
2.

I respectfully submit this Declaration in support of Plaintiff’s Reply in Support of

her Motion to Compel Defendant To Answer Deposition Questions Filed Under Seal.
3.

Attached hereto as Exhibit 1, is a true and correct copy of Excerpts from the

April 22, 2016 Deposition Transcript of Ghislaine Maxwell.
4.

Attached hereto as Composite Exhibit 2, are true and correct copies of the Flight

Logs of Jeffrey Epstein’s private planes and summary charts.
5.
Report.

Attached hereto as Exhibit 3, is a true and correct copy of the Palm Beach Police
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6.

Attached hereto as Exhibit 4, are true and correct copies of Excerpts from the

July 29, 2009 Deposition Transcript of Alfredo Rodriguez.
7.

Attached hereto as Exhibit 5, is a true and correct copy of Excerpts from Juan

Alessi’s November 21, 2005 Sworn Statement.
8.

Attached hereto as Exhibit 6, is a true and correct copy of Excerpts from the

September 8, 2009 Deposition Transcript of Juan Alessi.
9.

Attached hereto as Exhibit 7, is a true and correct copy of Excerpts from the

August 7, 2009 Deposition Transcript of Alfredo Rodriguez.
I declare under penalty of perjury that the foregoing is true and correct.

/s/ Sigrid S. McCawley_________
Sigrid S. McCawley, Esq.
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Dated: May 11, 2016.
Respectfully Submitted,
BOIES, SCHILLER & FLEXNER LLP
By: /s/ Sigrid McCawley________________
Sigrid McCawley (Pro Hac Vice)
Boies, Schiller & Flexner LLP 401 E.
Las Olas Blvd., Suite 1200 Ft.
Lauderdale, FL 33301
(954) 356-0011
David Boies
Boies, Schiller & Flexner LLP 333
Main Street
Armonk, NY 10504
Bradley J. Edwards (Pro Hac Vice)
FARMER, JAFFE, WEISSING,
EDWARDS, FISTOS & LEHRMAN, P.L.
425 North Andrews Avenue, Suite 2
Fort Lauderdale, Florida 33301
(954) 524-2820
Paul G. Cassell (Pro Hac Vice)
S.J. Quinney College of Law
University of Utah
383 University St.
Salt Lake City, UT 84112
(801) 585-52021

1

This daytime business address is provided for identification and correspondence purposes only and is
not intended to imply institutional endorsement by the University of Utah for this private representation.
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on May 11, 2016, I electronically filed the foregoing
document with the Clerk of Court by using the CM/ECF system. I also certify that the foregoing
document is being served this day on the individuals identified below via transmission of
Notices of Electronic Filing generated by CM/ECF.

Laura A. Menninger, Esq.
Jeffrey Paliuca, Esq.
HADDON, MORGAN & FOREMAN, P.C.
150 East 10th Avenue
Denver, Colorado 80203
Tel: (303) 831-7364
Fax: (303) 832-2628
Email: lmenninger@hmflaw.com
jpagliuca@hmflaw.com
/s/ Sigrid S. McCawley
Sigrid S. McCawley, Esq.
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Defendant Ghislaine Maxwell (“Ms. Maxwell”) files this Motion to Compel All
Attorney-Client Communications and Attorney Work Product Placed At Issue By Plaintiff and
Her Attorneys (“Motion”), and as grounds therefore states as follows:
CERTIFICATE OF CONFERRAL
Pursuant to Federal Rule of Civil Procedure 37(a)(1), undersigned counsel certifies that
she conferred with opposing counsel regarding the issues contained herein and was unable to
resolve the matter.
INTRODUCTION
Plaintiff and her attorneys have tied a Gordian knot of overlapping litigations, client
representations and joint defense agreements. Through these multiple litigations and
representations, they attempt to strategically leverage attorney-client communications and
attorney work product to their tactical advantage by selectively disclosing information.
Simultaneously, they desperately seek to avoid disclosure of related materials they know are
unfavorable, would destroy Plaintiff’s claim that she has been truthful, and reveal her attorneys’
knowledge of Plaintiff’s false statements in multiple sworn filings and her concerted media
campaign. The law, however, does not permit such a manipulation of the attorney-client and
work product privileges. Rather, the selective disclosure of privileged materials results in a
waiver of privilege as to all such material. This waiver is broad-sweeping when, as here, the
persons asserting the privileges have affirmatively put the subject matter of the materials at issue.
In the most recent of their serial litigations (apart from this case), Plaintiff’s own
attorneys Bradley Edwards (“Edwards) and Paul Cassell (“Cassell”) sued Harvard Law Professor
Alan Dershowitz (“Dershowitz”) for defamation in Florida state court. The subject matter of that
litigation concerned whether Mr. Dershowitz defamed Plaintiff’s attorneys by claiming
a) Plaintiff is lying; b) Edwards and Cassell knew Plaintiff is lying; c) Edwards and Cassell helped

1
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Plaintiff lie and helped her concoct her stories; d) Edwards and Cassell failed to properly
investigate Plaintiff’s allegations before filing pleadings and sworn statements on Plaintiff’s
behalf; and e) Edwards and Cassell were motivated to take these actions by a desire to achieve
personal economic gain. This litigation put at issue all communications between Plaintiff and
her attorneys as well as her attorneys’ complete work product in the investigations of Plaintiff’s
stories and accusations. The truth of the matters put at issue in the Dershowitz litigation can only
be tested by examination of privileged materials, resulting in a sweeping waiver.

BACKGROUND FACTS RELEVANT TO DISPUTE
In her privilege log, Plaintiff has “categorically” logged five separate groups of
documents she has withheld on the basis of “AC Privilege and Work Product/joint
defense/common interest.” The documents are identified as:

1.
Correspondence re: Jane Doe #1 and Jane Doe #2 v. United States, Case No. 0880736-CIV-Marra, pending in the Southern District of Florida. ("CVRA Case")
Plaintiff withheld documents purportedly to and from her attorneys (and others) related to
legal advice regarding the CVRA Case (to which Plaintiff is not a party), and documents
purportedly giving attorney mental impressions related to the CVRA Case and
“evidence” related thereto. Declaration of Laura A. Menninger (“Menninger Decl..”),
Exhibit A.
(i) The date range of the documents is 2011 – Present. Id.
(ii) Persons identified as involved in the communications are: Plaintiff Virginia
Giuffre (“Giuffre”), Brad Edwards (“Edwards”), Paul Cassell (“Cassell”),
Brittany Henderson (“Henderson”), Sigrid McCawley (“McCawley”),
Meredith Schultz (“Shultz”), David Boies (“Boies”), Jack Scarola (“Scarola”),
Stan Pottinger (“Pottinger”), Ellen Brockman (“Brockman”), Legal Assistants
(“Legal Assistants”), Professionals retained by attorneys to aid in the rendition
of legal advice and representation (“Other Professionals”). Id.
2.
Correspondence re: Giuffre v. Maxwell, 15-cv-07433-RWS, pending in the
Southern District of New York (“Maxwell Case”). Id.
(i) The date range of the documents is September 21, 2015– Present. Id.
2
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(ii) Persons identified as involved in the communications are: Giuffre, Edwards
Cassell, Henderson, McCawley, Schultz, Boies, Pottinger, Stephen Zach
(“Zach”), Brockman, Legal Assistants and Other Professionals. Id.
3.
Correspondence re: Bradley Edwards and Paul Cassell v. Alan Dershowitz
(“Dershowitz Case”), Case No. 15000072, pending in the Seventeenth Judicial Circuit,
Broward County, Florida. (“Dershowitz Case”). Id.
(i) The date range of the documents is January 2015 -Present. Id.
(ii) Persons identified as involved in the communications are: Giuffre, Edwards
Cassell, Henderson, McCawley, Schultz, Boies, Pottinger, Zach, Brockman,
Legal Assistants and Other Professionals. Id.
4.
Correspondence re: Jane Doe No. 102 v. Jeffrey Epstein (“Epstein Case”), Case
No. 09-80656-CIV-Marra/Johnson (Southern District of Florida) (“Epstein case”)
(i) The date range of the documents is 2009 – Present
(ii) Persons identified as involved in the communications are: Giuffre, Bob
Josefsberg, Katherine W. Ezell, Amy Ederi, other Podhurst attorneys, Legal
Assistants, and Professionals retained by attorneys to aid in the rendition of
legal advice. Id.
5.
“This categorical entry is regarding correspondence potential legal action against
entities and individuals.” (same description re potential litigation)
(i) The date range of the documents is from January 2015 –Present.
(ii) Persons identified as involved in the communications are: Giuffre, Edwards
Cassell, Henderson, McCawley, Schultz, Boies, Pottinger, Zach, Brockman,
Legal Assistants and Other Professionals.
Plaintiff is withholding “Approx. 1.3 kilobytes [of documents] overlapping with other
cases” based on the categorically logged entries in Paragraph 1.
According to her most recent interrogatory response, Plaintiff has been represented in
various litigation matters identified above as follows:
(a)
Pottinger, Boies, and McCawley (along with other Boies Schiller & Flexner LLP
(“Boies Schiller”) attorneys represent Ms. Giuffre as a non-party in the Dershowitz Case,
starting in February 2015.
(b)
Edwards (along with other Farmer, Jaffe, Weissing, Edwards, Fistos & Lehrman,
P.L. attorneys), Cassell, Pottinger, Boies and McCawley and Boies Schiller attorneys
represent Ms. Giuffre in the Maxwell case, “the complaint of which was filed in
September, 2015.” Id.
3
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(c)
Cassell represents Ms. Giuffre as a non-party in the CVRA Case, starting in May
of 2014. Id.
(d)
Edwards and other Farmer, Jaffe attorneys represent Ms. Giuffre as a non-party in
the CVRA Case, starting in 2011. Id.
(e)
Cassell provided Ms. Giuffre with legal advice concerning potential legal action
starting in early 2011. Id.
(f)
Cassell, Edwards and other Farmer, Jaffe attorneys, Pottinger, Boies (along with
other Boies Schiller attorneys) represent Ms. Giuffre regarding investigations into
potential legal action starting in the second half of 2014. Id.
(g)

According to Plaintiff, she has never been represented by Scarola.

Menninger Decl., Ex. B at 4.
The CVRA Case
In the CVRA Case, Edwards (starting in 2011) and Cassell (starting in May 2014) have
represented Plaintiff in attempting to obtain joinder in the pending action. On December 30,
2014, Cassell and Edwards filed a pleading titled "Jane Doe #3 and Jane Doe #4's Motion
Pursuant to Rule 21 for Joinder in Action" in the CVRA Case. Menninger Decl., Ex C (the
"Joinder Motion"). The Joinder Motion contained a number of allegations on behalf of “Jane
Doe # 3,” who is actually Ms. Giuffre, the Plaintiff in this case. The allegations include that
“Epstein also sexually trafficked the then-minor Jane Doe [#3], making her available for sex to
politically-connected and financially-powerful people." The "politically-connected and
financially powerful people" identified by Edwards and Cassell by name in the Joinder Motion
as having had sexual relations with Jane Doe #3 were Prince Andrew, Duke of York ("Prince
Andrew"), Ms. Maxwell, Jean Luc Brunel ("Brunel") and Alan Dershowitz (“Dershowitz”). Id.
at 3-6.1

1

The judge in the CVRA case subsequently struck these allegations, stating “[a]t this juncture in the proceedings,
these lurid details are unnecessary to the determination of whether Jane Doe 3 and Jane Doe 4 should be permitted
to join Petitioners’ claim that the Government violated their rights under the CVRA. The factual details regarding
with whom and where the Jane Does engaged in sexual activities are immaterial and impertinent to this central claim

4
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Following the Joinder Motion, Dershowitz made numerous public appearances in which
he vigorously denied the allegations, stated that Edwards and Cassell “are lying deliberately,”
and that if Cassell and Edwards “had just done an hours’ worth of work, they would have seen
she [Plaintiff] is lying through her teeth.” See Menninger Decl., Ex. E at 9-10.
The Dershowitz Case
On January 6, 2015, Edwards and Cassell initiated litigation against Dershowitz - the
Dershowitz Case. See Menninger Decl., Ex. F.
In the Dershowitz Case, Edwards and Cassell sued Dershowitz for defamation claiming
that Dershowitz’s public statements – that they and their client were lying and that they failed to
investigate their client’s claims – were false. The Complaint by Edwards and Cassell alleged that
“[i]mmediately following the filing of what Dershowitz knew to be an entirely proper and wellfounded pleading, Dershowitz initiated a massive public media assault on the reputation and
character of Bradley J. Edwards and Paul G. Cassell accusing them of intentionally lying in their
filing, of having leveled knowingly false accusations against the Dershowitz without ever
conducting any investigation of the credibility of the accusations, and of having acted unethically
to the extent that their willful misconduct warranted and required disbarment.” Menninger Decl.,
Ex. F, ¶ 17.
Edwards and Cassell claimed as false Dershowitz’s statements that “Edwards and Cassell
failed to minimally investigate the allegations advanced on behalf of their client [Virginia
Giuffre] and even that they sat down with her to contrive the allegations.” Menninger Decl., Ex.
E at 9. During the Dershowitz litigation, Edwards and Cassel responded to interrogatories and
requests for production issued by Dershowitz. Menninger Decl., Ex. G. Interrogatory No.1 asked:
(i.e., that they were known victims of Mr. Epstein and the Government owed them CVRA duties), especially
considering that these details involve non-parties who are not related to the respondent Government. These
unnecessary details shall be stricken.” See Menninger Decl., Ex. D.

5
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“State verbatim or as close as possible Each statement by Dershowitz that You assert defamed You,”
to which Edwards and Cassel responded with nine pages of statements made by Dershowitz in the
press where Dershowitz states: 1) Plaintiff is lying; 2) Edwards and Cassel know Plaintiff is lying; 3)
Edwards and Cassel helped Plaintiff lie and “put words in her mouth”; and 4) Edwards and Cassel
failed to properly investigate Plaintiff’s allegations before publicizing Plaintiff’s statements.
Menninger Decl., Ex. G at 3-11.
Edwards and Cassell further stated that the listed Dershowitz press statements were
defamatory because “[t]he factual assertions contained or implied in the statements quoted in

answer to Interrogatory Number 1 were not true, notably with regard to claims that Edwards and
Cassell were deliberately lying, had failed to conduct an investigation of the allegations before
filing them, had manipulated or conspired with Jane Doe No. 3 to make intentionally false
allegations about Mr. Dershowitz, and that Plaintiffs were motivated to participate in the filing of
knowingly false accusations against the Defendant by a desire to achieve personal economic
gain.” Menninger Decl., Ex. G at 11, Response to Interrog. 2.
At the time the Dershowitz Case was filed, Edwards, Cassell and Boies represented
Plaintiff regarding “potential litigations.” See supra at ¶ 3f.
Plaintiff, Edwards and Cassell claim to be in a joint defense or common interest
agreement relating to the Dershowitz Case (Menninger Decl., Ex. H at 205:19-206:7), although
no such agreement has ever been produced.
Plaintiff and her counsel actively participated in the Dershowitz Case. Plaintiff provided
a declaration in the Dershowitz Case in support of the claims against Dershowitz. Menninger
Decl., Ex. I. Plaintiff also sat for a deposition in the Dershowitz Case and testified in a manner
expected to support Edwards’ and Cassell’s claims. Menninger Decl., Ex. H. Her counsel filed
12 pleadings in that matter.
6
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I.

The Attorney-Client and Work Product Privilege Standards and Limitations
a. The Attorney-Client Privilege
“The attorney-client privilege protects communications (1) between a client and his or

her attorney (2) that are intended to be, and in fact were, kept confidential (3) for the purpose of
obtaining or providing legal advice.” United States v. Mejia, 655 F.3d 126, 132 (2d Cir. 2011).
The purpose of the privilege “is to encourage full and frank communication between attorneys
and their clients and thereby promote broader public interests in the observance of law and
administration of justice.” Upjohn Co. v. United States, 449 U.S. 383, 389 (1981). “In order to
balance this protection of confidentiality with the competing value of public disclosure, however,
courts apply the privilege only where necessary to achieve its purpose and construe the privilege
narrowly because it renders relevant information undiscoverable.” Mejia, 655 F.3d at 132.
Because the privilege “stands in derogation of the search for truth so essential to the effective
operation of any system for justice ... the privilege must be narrowly construed.” Calvin Klein
Trademark Trust v. Wachner, 198 F.R.D. 53, 55 (S.D.N.Y. 2000) (citing United States v. Nixon,
418 U.S. 683, 710 (1974)). “The party invoking the privilege also has the burden to show that the
privilege has not been waived.” Wultz v. Bank of China Ltd., 304 F.R.D. 384, 391
(S.D.N.Y.2015).

b. Work Product Privilege
The work-product privilege protects documents either created by counsel or at counsel's
directive, in anticipation of litigation. See In re Grand Jury Subpoenas Dated March 19, 2002 &
August 2, 2002, 318 F.3d 379, 383 (2d Cir. 2003). The attorney work-product privilege “shelters
the mental processes of the attorney, providing a privileged area within which he can analyze and
prepare his client's case.” United States v. Nobles, 422 U.S. 225, 238 (1975). Again, the party
7
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asserting the work-product privilege “bears the heavy burden of establishing its applicability.” In
re Grand Jury Subpoena Dated July 6, 2005, 510 F.3d 180, 183 (2d Cir. 2007). Work product
“includes both opinion work product, such as an attorney's mental impressions or legal theories,
and fact work product, such as factual investigation results.” Koumoulis v. Indep. Fin. Mktg.
Grp., Inc., 295 F.R.D. 28, 39-40 (E.D.N.Y. 2013), aff'd, 29 F. Supp. 3d 142 (E.D.N.Y. 2014).
“Both the attorney-client and work-product privileges may be waived if a party puts the
privileged communication at issue by relying on it to support a claim or defense.” Id.

II.

Plaintiff and her Attorneys Waived Attorney-Client and Work Product Privileges
by Putting Plaintiff’s Representation At Issue in the Dershowitz Case
“The [attorney-client] privilege may implicitly be waived when [a party] asserts a claim

that in fairness requires examination of protected communications.” United States v. Bilzerian,
926 F.2d 1285, 1292 (2d Cir.1991); see also McGrath v. Nassau Cty. Health Care Corp., 204
F.R.D. 240, 244 (E.D.N.Y. 2001) (“Parties may waive any work product protection by putting
the privileged information at issue”). Courts determine whether a subject matter has been placed
at issue based on whether “(1) assertion of the privilege was a result of some affirmative act,
such as filing suit, by the asserting party; (2) through this affirmative act, the asserting party put
the protected information at issue by making it relevant to the case; and (3) application of the
privilege would have denied the opposing party to information vital to his defense.” Bank
Brussels Lambert v. Credit Lyonnais (Suisse), S.A., 210 F.R.D. 506, 509-10 (S.D.N.Y. 2002)
(quoting Hearn v. Rhay, 68 F.R.D. 574, 581 (E.D.Wash.1975)). “[C]ourts have generally
applied the Hearn [at issue] doctrine liberally, finding a broad waiver of attorney-client privilege
where a party asserts a position “the truth of which can only be assessed by examination of the
privileged communication.” Bank Brussels Lambert, 210 F.R.D. at 508.

8
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After a party voluntarily discloses attorney-client communications or work-product
information “to an adversary in one proceeding, it cannot withhold the same documents on the
basis of privilege in a subsequent proceeding, even if that subsequent proceeding involves a
different adversary.” Chevron Corp. v. Salazar, 275 F.R.D. 437, 445-46 (S.D.N.Y. 2011); see
also In re Steinhardt Partners, 9 F.3d 230, 235 (2d. Cir. 1993) (“The waiver doctrine provides
that voluntary disclosure of work product to an adversary waives the privilege as to other parties
[in a subsequent proceeding].”); Urban Box Office Network, Inc. v. Interfase Managers, L.P.,
No. 01 Civ. 8854, 2004 WL 2375819, at *3–4 (S.D.N.Y. Oct. 21, 2004) (applying same principle
to waive attorney-client privilege). This, of course, makes sense because “where a party
voluntarily undertakes actions that will predictably lead to the disclosure of [a] document, then
waiver will follow.” Chevron Corp., 275 F.R.D. at 445-46 (internal citations omitted).
“The scope of the attorney-client privilege waiver is determined on a case by case basis
by considering the context of the waiver and the prejudice caused to the other party by permitting
partial disclosure of privileged communications.” McGrath, 204 F.R.D. at 244 (E.D.N.Y. 2001)
(citing In re Grand Jury Proceedings, 219 F.3d 175, 190 (2d Cir.2000)). “As in the attorneyclient context, fairness and prejudice concerns define the scope of any work product waiver.” Id.
at 192. Factors considered by the Second Circuit to find a broad waiver appropriate include
“(1) whether substantive information has been revealed; (2) prejudice to the opposing party
caused by partial disclosure; (3) whether partial disclosure would be misleading to a court; (4)
fairness; and (5) consistency.” Id.

9
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a. Plaintiff’s Waiver of the Attorney-Client Privilege
Edwards and Cassell sued Dershowitz for defamation claiming that Dershowitz’s public
statements about their representation of client were false. At the time those claims were filed,
Edwards and Cassell represented Plaintiff in the CVRA Case. She was also represented by
Edwards, Cassell and Boies regarding “potential litigation.” The statements Edwards and
Cassell claimed as false included that “Edwards and Cassell failed to minimally investigate the
allegations advanced on behalf of their client [Virginia Giuffre] and even that they sat down with
her to contrive the allegations.” The allegations Edwards and Cassell failed to minimally
investigate and/or contrived where the allegations made by Plaintiff in the CVRA Joinder
Motion. Dershowitz counterclaimed against Edwards and Cassell suing them for 1) the
publication of the false allegations of Giuffre in the Joinder Motion and 2) defamation for their
extra-judicial false statements concerning Dershowitz and his alleged involvement with Giuffre.
Plaintiff and her counsel McCawley actively participated in the Dershowitz Case and
affirmatively waived any attorney-client privilege over Plaintiff’s communications. Plaintiff
produced documents, sat for a deposition (Menninger Decl., Ex. H) and provided a sworn
declaration (Menninger Decl., Ex. I). Through her participation in the case, Plaintiff specifically
discussed her communications with Edwards and Cassell. In her sworn declaration, she
discussed the following attorney communications:


Her conversation with Brad Edwards in 2011 when she first told him her story. This was
followed by a telephone conversation with Edwards and his attorney, Scarola, which was
recorded with her knowledge and consent and which has been filed in multiple court
papers and given to the press2 (Menninger Decl., Ex I at ¶ 55-56);

2

Edwards participated in this call as Plaintiff’s attorney. Plaintiff believed that the conversation was covered by
attorney-client privilege. See Menninger Decl., Ex. J, (email between Plaintiff and Sharon Churcher crafting
communication to Edwards regarding publication of privileged communication). Yet, when the conversation was
sent to the press, and used in later court filings, Plaintiff did nothing to stop the publication of this privileged
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Her discussions with Edwards and Cassell of her representation in the CVRA Case (id. at
¶ 61);



Her directions to counsel to pursue criminal charges (id. at ¶ 65);



In her conversations with her attorneys “no one” has “pressured” her to identify
Dershowitz as a person who allegedly abused her (id. at ¶ 67);



Her authorization to her attorney to file various affidavits including her stories (id. at
¶ 67);



Her attorneys’ belief in the truth of her statements (id. at ¶ 68).

Plaintiff’s waiver of her attorney-client privilege was solidified during her deposition in
the Dershowitz Case. At the conclusion of questioning by Dershowitz’s counsel, and after off
the records discussions between and among McCawley, Edwards, Cassell and Jack Scarola
(counsel for Edwards and Cassell), Mr. Scarola then asked Plaintiff a series of questions directly
discussing her communications with her counsel. McCawley made no objection and Plaintiff
responded to each question. Scarola asked if Edwards pressured or encouraged her to lie:

Q. Has Brad [Edwards] ever pressured you or encouraged you in any way or under any
circumstances at any time to provide false information about Jeffrey Epstein?
A. Never.
Q. Has he ever pressured you or encouraged you at any time or in any way, under any
circumstances to provide false information about anyone or anything?
A. Never.
Menninger Decl., Ex. H at 202:5-202:12. Scarola asked similar questions concerning Cassell.
Id. at 202-03. The questioning, however, was not limited to Plaintiff’s conversations with
Edwards and Cassell. Scarola’s final question, again answered without objection by McCawley,
was:
communication. This alone is sufficient to waive the attorney-client privilege communication as between Edwards
and Plaintiff. See infra, p. 19-20.
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Q. Apart from any efforts made by Jeffrey Epstein or agents on behalf of Jeffrey Epstein to
silence you or to have you refrain from providing true and accurate information about the
interactions that you had with Jeffrey Epstein and others to whom you were trafficked by Jeffrey
Epstein, has anyone apart from that circumstance pressured you or encouraged you to provide
false information about any of the topics that were covered during the course of your
examination? . . .
A. No.
Menninger Decl., Ex. H at 203:18-204:7.
There is no mechanism by which Plaintiff could respond to any of these questions with
the answer “never” unless she is recollecting and relying on the content of each and every
communication she had with Edwards, Cassell and any other person (including each and every
one of her attorneys) about the “topics covered” in the deposition. The topics covered in the
deposition were wide ranging including the full breadth of statements she and her counsel had
made in the CVRA Case, identification of the “high powered” individuals with whom she claims
to have had sexual relations, when and how she allegedly met Epstein, the timing and specifics
of her alleged encounters with Dershowitz, Prince Andrew, Maxwell and others, and her
interviews with and statements to media outlets. In other words, the topics included every story
Plaintiff has ever told concerning the time she claims she was a “sex slave.”
Notably, the Special Master overseeing Plaintiff’s deposition in the Dershowitz Case
immediately recognized the waiver. On re-direct, the following colloquy occurred:
Q BY MS. BORJA (Dershowitz’ counsel): Now, I understand from your testimony that Mr.
Edwards did not pressure you to give false information about this matter, is that fair?
A. That's fair.
Q. Tell me everything that Mr. Edwards told you about this matter?
MS. MCCAWLEY: Objection, that's privileged and she has not waived any privilege. She's not
here testifying as to what she discussed with her lawyers.

12
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SPECIAL MASTER: You know, it's an interesting point. I'm going to grant your motion for
privilege, but I'm going to suggest to you that there might be a strong argument to be made that
those questions opened some of the door. I'm going to let the judge decide that. But you can go
ahead, ask the questions, we'll put it on the record for later determination, and it's going to force,
to be blunt, this among other things may force the witness to come back and complete the
deposition. Just let's be aware of that.
Menninger Decl., Ex. H at 205:15-206:10.
This testimony directly placed Plaintiff’s attorney-client communications and work
product at issue in the Dershowitz Case. Edwards and Cassell took the affirmative position that
Dershowitz’s statements that Edwards and Cassell helped Plaintiff fabricate her stories were
false and defamatory. See Menninger Decl., Ex E, p. 2 (“Dershowitz went so far as to repeatedly
accuse Edwards and Cassell of criminal misconduct in actively suborning perjury and fabricating
the allegations of misconduct against him - acts that would warrant their disbarment from the
legal profession. . . . Put simply, Dershowitz has made highly defamatory allegations that have
no basis in fact”). Communications between Plaintiff and her attorney were a central issue in the
claims brought by Edwards and Cassell, and Plaintiff voluntarily testified regarding those
communications.
Plaintiff was acutely aware of how the information was being utilized in the Dershowitz
Case. According to Plaintiff, she is a party to a joint defense or common interest agreement with
Messrs. Edwards and Cassell. When the Dershowitz Case was filed, a mere week after the filing
of the Joinder Motion on Plaintiff’s behalf, Edwards and Cassell represented Plaintiff, who
Dershowitz had also threatened to sue. Thus, Edwards and Cassell allegedly act both as
Plaintiff’s attorneys and her joint-defense or common interest partners. Plaintiff was aware that
what was, or in this case was allegedly not, said between her and her attorney would be
affirmatively used by her counsel/joint defense partners in support of their claims. She
authorized the disclosure and testified, both with the assistance of McCawley.
13
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Plaintiff, on behalf of her joint defense partners, provided evidence to support the factual
claim neither Edwards or Cassell (nor anyone else) asked Plaintiff to lie about her stories of
alleged sexual abuse and trafficking. The only way the truth of that issue can be tested is
through the examination of all her communications about her stories, with attorneys or
otherwise. See Bowne v. AmBase Corporation, 150 F.R.D. 465, 488 (S.D.N.Y.1993), aff'd by
161 F.R.D. 258 (S.D.N.Y.1995) (otherwise privileged communications put in issue where party
“asserts a factual claim the truth of which can only be assessed by examination of a privileged
communication”); United States v. Bilzerian, 926 F.2d 1285, 1292 (2d Cir.1991) (“[a] defendant
may not use the privilege to prejudice his opponent's case or to disclose some selected
communications for self-serving purposes. Thus, the privilege may implicitly be waived when
defendant asserts a claim that in fairness requires examination of protected communications.”);
In re von Bulow, 828 F.2d at 101–02 (“[I]t has been established law for a hundred years that
when the client waives the privilege by testifying about what transpired between her and her
attorney, she cannot thereafter insist that the mouth of the attorney be shut. From that has grown
the rule that testimony as to part of a privileged communication, in fairness, requires production
of the remainder.”); United States v. Schmidt, 105 F.3d 82, 89 (2d Cir. 1997) (criminal defendant
who testified that she was never advised by her attorney of the fifth amendment implications of
proceeding pro se put at issue all communications with her former attorney and her knowledge
of the law as informed by her attorney-client communications).
“[T]he attorney-client privilege cannot at once be used as a shield and a sword. . . . A
defendant may not use the privilege to prejudice his opponent's case or to disclose some selected
communications for self-serving purposes.” Bilzerian, 926 F.2d 1285, 1292 (2d Cir. 1991)
(internal citations omitted); Locascio, 357 F.Supp.2d 536, 550 (E.D.N.Y. 2004) (“The privilege
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may not simultaneously be used as a shield and a sword; where a defendant opens the door by
waiving the attorney-client privilege, . . . the [party] cannot open the door only to the information
he would like to admit.”) Plaintiff has used her attorney communications as a sword on behalf of
her joint defense partners, and therefore her communications with her attorneys are no longer
shielded.
Plaintiff also testified that she shared her conversations and communications with
Edwards to unrelated third parties. In particular, she shared her communications with a reporter
for the Daily Mail Online, Sharon Churcher. See Menninger Decl., Ex. K, at 297:5-300:6. There
is no doubt that sharing attorney-client communications with a third-party, particularly when that
third party is a member of the press, acts to waive any claim of privilege. Schaeffler v. United
States, 806 F.3d 34, 40 (2d Cir.2015). (“A party that shares otherwise privileged communications
with an outsider is deemed to waive the privilege by disabling itself from claiming that the
communications were intended to be confidential.”).
b. Edwards and Cassell’s Waivers of Attorney-Client and Work Product Privilege in
the Dershowitz Case
In addition to Plaintiff’s direct waiver, Plaintiff’s counsel/joint defense partners Edwards
and Cassell waived both attorney-client privilege and protection of their work product by putting
those matters at issue in the Dershowitz Case. The scope of the subject matter put at issue in the
Dershowitz Case could not be broader. Edwards and Cassell pleaded and argued at every
conceivable turn that: 1) they had a good faith belief that Ms. Giuffre’s allegations –
communicated to them by Giuffre -- were true; 2) they conducted a thorough investigation of
Ms. Giuffre’s claims (their work product regarding Plaintiff and her allegations); 3) that Ms.
Giuffre and her story were credible; 4) they did not have any communications or encourage
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Plaintiff to fabricate facts or portions of her stories; and 5) they were not motivated in taking
their actions by potential financial gain . Edwards and Cassell point to both communications
with Plaintiff and their own work product in an attempt to prove their claims.
By way of example, in the Motion for Summary Judgement in the Dershowitz Case,
Edwards and Cassell make the following assertions, citing attorney-client-privileged
communications and work product documents in support of their claims and defenses:


“Ms. Giuffre has submitted a sworn affidavit, not only attesting to the truthfulness of her
allegations against Dershowitz but also about the fact that she told her lawyers about
these claims.” (emphasis supplied) (attorney-client communications);



“The assertions of sexual abuse are more than adequately corroborated by compelling
circumstantial evidence which is detailed at length by Cassell in his deposition.” (work
product/investigations);



“Regardless of whether Dershowitz sexually abused Ms. Giuffre, Edwards and Cassell
clearly had a good faith basis for relying on the sworn representations of their client.”
(attorney-client communications, attorney thought process);



“Edwards and Cassell had clearly conducted extensive investigation into the basis for Ms.
Giuffre's allegations” (work product);



“the undisputed record evidence establishes that Edwards and Cassell had every right
following their detailed investigation to rely on Ms. Giuffre's credibility” (attorney-client
communication, work-product and investigations, thought process and credibility
assessments);



“The good faith basis for Edwards and Cassell's reliance on Giuffre's allegations is laid
out in detail by Professor Cassell in more than 50 pages of sworn testimony during his
deposition. See Depo. Transcript of Paul Cassell (Oct. 16 & 17, 2015), at 61-117 (Exhibit
#3)” (attorney investigative activities, work-product and attorney thought process based
on what they “knew” through attorney-client communications).



“Edwards and Cassell clearly had a powerful basis for believing their client's allegation
that she had been sexually abused by Dershowitz, particularly where she had made this
allegation to them as far back as 2011” (attorney-client communications)



“Dershowitz made false and defamatory statements by alleging that two experienced and
capable attorneys who thoroughly investigated and believed Ms. Giuffre's allegations in
good faith should be disbarred” (work-product, investigation of alleged acts and
investigation of credibility).

Menninger Decl., Ex E, at 1-13.
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In addition to the Motion for Summary Judgment, Mr. Cassell in his deposition spent
more than 50 pages detailing the investigations and assessment of all of the evidence used as a
factual basis for the Joinder Motion in the CVRA Case on behalf of Plaintiff. Menninger Decl.,
Ex. L at 61-117. During this soliloquy, Cassell details his and Edwards thought processes in
assessing the claims, their evaluation of the evidence they reviewed, and all other information
that he had to believe Plaintiff’s stories. He specifically refers to Plaintiff, their evaluation of the
evidence in light of the information they “knew” about Plaintiff, and their evaluation and thought
process of how the evidence supported her stories. Of course, the information they “knew”
about Plaintiff was a direct result of her attorney-client communications with them, and their
evaluation of that evidence in the case is clearly work product. In reciting the work product he
believes supports “Virginia’s” story, Cassell states that this is “important to Virginia” and “I
want to do a good job for Virginia Roberts on -- on representing all the -- the evidence that is
available to support her.” Menninger Decl.., Ex. L at 102:1-3 & 118:7-8. Having put these
matters directly at issue, and utilizing both their work-product and attorney-client
communications in support of the claims, there is a complete waiver of protection over 1) the
content of communications between Plaintiff and her attorneys, and 2) her attorneys’ work
product and thought process in investigating and “reasonable belief” in the claims.3

3

In a joint press release relating to the settlement of the Dershowitz Case, Plaintiff and her attorneys again
affirmatively cite to Plaintiff’s communications with them, their investigation of her statements, and their
assessment of her credibility. The references include the time frame prior to their initial filing as well as information
discovered throughout the course of the Dershowitz Cases. In that press release, Edwards and Cassel stated
“Edwards and Cassell maintain that they filed their client's allegations in good faith and performed the necessary
due diligence to do so, and have produced documents detailing those efforts.” Menninger Decl., Ex. M, p.1. The
press release continues in stating that it was a “mistake” to have filed sexual misconduct allegations against
Dershowitz citing, among other things, “the records and other documents produced by the parties.” Id. at 2. These
public statements provide a further waiver over the work product that led to the public acknowledgement that filing
the lawsuit and reliance on Plaintiff’s allegations was a “mistake.”
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c. The elements for finding an at issue waiver are satisfied
As discussed above, “courts have generally applied the [at issue] doctrine liberally,
finding a broad waiver of attorney-client privilege where a party asserts a position “the truth of
which can only be assessed by examination of the privileged communication.” Bank Brussels
Lambert, 210 F.R.D. at 508. All of the factors for waiver have been met: “(1) assertion of the
privilege was a result of some affirmative act, such as filing suit, by the asserting party; (2)
through this affirmative act, the asserting party put the protected information at issue by making
it relevant to the case; and (3) application of the privilege would have denied the opposing party
to information vital to his defense.” Id. 210 F.R.D. at 509-10. Here, Edwards and Cassell, with
the full knowledge and consent of Plaintiff, took the affirmative act of filing and participating in
the Dershowitz Case. Through this affirmative act, they put at issues what Plaintiff told her
attorneys, whether it was true, whether her attorneys helped her concoct additional allegations
that would help her position, whether they adequately investigated her claims, their basis for
believing Plaintiff was credible, and if they and their client were motivated to file false claims by
a desire for financial gain.
As discussed above, Plaintiff voluntarily and affirmatively waived the attorney-client
privilege through her testimony. That alone is sufficient to find an at issue waiver. Plaintiff also
permitted the waiver of the attorney-client privilege by permitting Edwards and Cassell to put
her communications with them and her attorneys’ work product at issue with her full knowledge
and consent. Plaintiff is a party to a joint defense agreement with Edwards and Cassell. She and
her attorneys were involved in communication about the Dershowitz Case beginning in January
2015. The case was preemptively filed to beat Dershowitz to the courthouse, before he could act
on his public statements that he intended to sue both Plaintiff and her attorneys for, among other
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things, defamation. Plaintiff did nothing to stop her counsel from filing the Complaint, despite
the fact that it would necessarily put her communications with her counsel at issue. And, she
actively participated in the litigation. Indeed, the testimony of Cassell makes clear that the
purpose of the litigation was for Plaintiff’s benefit, and that he wanted to do a “good job” for her.
Normally, an attorney cannot waive the attorney-client privilege without his client’s
knowledge and consent. In re von Bulow, 828 F.2d at 101. But, “[a] client may nonetheless by
his actions impliedly waive the privilege or consent to disclosure.” Id., 828 F.2d 94, 101 (2d Cir.
1987) (citing See United States ex rel Edney v. Smith, 425 F.Supp. 1038, 1052 (E.D.N.Y. 1976)
(implied waiver), aff'd, 556 F.2d 556 (2d Cir.), cert. denied, 431 U.S. 958 (1977); Drimmer v.
Appleton, 628 F.Supp. 1249, 1252 (S.D.N.Y.1986) (implied consent); Wigmore, supra, § 2327)).
In certain circumstances, an attorney may have “an implied authority to waive the privilege on
behalf of his client.” Drimmer, 628 F.Supp. at 1251; see also In re von Bulow, 828 F.2d at 101.
“It is the client's responsibility to ensure continued confidentiality of his communications.” Id.
If a client is aware of her attorney’s waiver of privilege and takes no action to preserve
confidentiality, the privilege is lost. Id.; In re Horowitz, 482 F.2d 72, 82 (2d Cir.), cert. denied,
414 U.S. 867 (1973) (“[i]t is not asking too much to insist that if a client wishes to preserve the
privilege under such circumstances, he must take some affirmative action to preserve
confidentiality”).
This situation is analogous to a client asserting advice of counsel as a defense, a situation
in which an at issue waiver of the full scope of attorney-client communications is automatic. See
Bilzerian, 926 F.2d at 1292 (defendant’s testimony that he thought his actions were legal would
have put his knowledge of the law and the basis for his understanding of what the law required
into issue, directly implicating his conversations with counsel); Chin v. Rogoff & Co., P.C., No.
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05 CIV. 8360(NRB), 2008 WL 2073934, at *6 (S.D.N.Y. May 8, 2008) (in suit for damages
against tax advisor for negligence in providing tax advice, reliance and causation could only be
assessed through invading the attorney-client privilege and examining the nature of counsel’s
advice to determine different advice was given by attorneys). The at issue waiver is complete
“even if a party does not attempt to make use of a privileged communication” Bowne of New
York City, Inc. v. AmBase Corp., 150 F.R.D. 465, 488 (S.D.N.Y. 1993) (discussing Bilzerian,
926 F.2d 1285); Chin, 2008 WL 2073934, at *6 (waiver occur even where client does not
reference attorney communications if review of communications is necessary to establish an
element of a claim). Here, Edwards and Cassell put the issue of their “good faith” reliance on
Plaintiff’s communications to them affirmatively at issue, as well as their investigation of what
she told them in those communications. Having done so with Plaintiff’s knowledge and consent,
and without her protest, the waiver is complete.
The application of the privilege here, after it has been selectively waived, denies Ms.
Maxwell information vital to her defense. By way of very limited example, in the case at bar,
Plaintiff claims that she was defamed when Ms. Maxwell stated that the allegations Plaintiff
made in the Joinder Motion, included allegations regarding Dershowitz, Ms. Maxwell and Prince
Andrew, were false. In the Joinder Motion Edwards and Cassell boldly state “Epstein required
Jane Doe #3 to have sexual relations with Dershowitz on numerous occasions while she was a
minor, not only in Florida but also on private planes, in New York, New Mexico, and the U.S.
Virgin Islands.” Menninger Decl., Ex. C at 4. Edwards and Cassell, however, had doubts about
Plaintiff’s allegations based on their own investigation, including whether Dershowitz and
Plaintiff were ever on Epstein’s plane together. Cassell identified flight logs Edwards and he
reviewed as supporting the allegations made by Plaintiff. Menninger Decl., Ex. L at 69-70. He
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admits, however, that there is not a single log entry that put Dershowitz and Plaintiff on the same
plane.4 Having put at issue their investigation and “good faith belief” in Plaintiff’s stories, they
must provide all information about anything that both supports and undermines Plaintiff’s story
and their own belief in the credibility of that story.
Plaintiff will undoubtedly attempt to prop-up her claims that she was telling the truth
through use of the investigative material, work product, mental impressions and opinions on her
credibility offered by her attorneys/joint defense partners, Edwards and Cassell. Ms. Maxwell
cannot be denied access to information showing her attorney’s work and investigation shows
Plaintiff’s stories were fabricated, including the details uncovered demonstrating Plaintiff’s lack
of credibility.
Each of the factors considered by the Second Circuit to find a broad waiver weighs in
favor of finding such a waiver here. The factors are “(1) whether substantive information has
been revealed; (2) prejudice to the opposing party caused by partial disclosure; (3) whether
partial disclosure would be misleading to a court; (4) fairness; and (5) consistency.” McGrath v.
Nassau Cty. Health Care Corp., 204 F.R.D. 240, 244.
Cassell and Edwards have revealed in extensive detail their work-product demonstrating
why they believed Plaintiff’s allegations and incorporated them in the Joinder Motion. It would
be prejudicial for Plaintiff to be able to support her claim in this case that she is not a liar using
her attorney’s testimony and work product, while preventing discovery of work-product and
communications that would prove otherwise or cast doubts on Plaintiff’s credibility. It would be
4

My question, Mr. Cassell, is: You reviewed the flight logs, correct?
A. Correct.
Q. You reviewed them in some detail, correct?
A. Correct.
Q. Is there any entry on those flight lines -- logs that you read as putting Professor Dershowitz and Miss Roberts on
the same plane?
A. No.
Menninger Decl., Ex. L 206:3-11.
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misleading to the court or any jury to hear testimony from Plaintiff’s counsel about all the factual
basis, work product and thought process on which they relied in making the allegations in the
Joinder Motion, but refusing to permit Ms. Maxwell discovering or presenting contradicting
information that Plaintiff’s attorneys had, including information that led them to conclude that it
was a “mistake” to have filed sexual misconduct allegations against Dershowitz. Fairness and
consistency require that Plaintiff and her attorneys be required to disclose all work product and
attorney-client communications relating their investigations of Plaintiff’s statements and story as
alleged in the CVRA Case, their investigations of the allegations, their assessment of the
credibility of the allegations, and contradictory evidence uncovered.
III.

There is No Privilege as to Communications with Scarola
Plaintiff listed on her privilege log Jack Scarola, Edwards and Cassell’s attorney, as an

individual who received or sent communications or documents relating to the CVRA Case. The
log does not state what these documents are, instead including them as part of the “categorical”
logging. The “Types of Privileges” identified are Attorney Client, Work Product, and Joint
Defense/Common Interest. It is entirely unclear how any of these protections can be invoked
regarding communications including Scarola or over documents provided by or to him.

a. There is no Attorney-Client Relationship

Plaintiff specifically states in her interrogatory responses that Scarola is not and has never
been her attorney. Thus, there can be no attorney-client-communications between Plaintiff and
Scarola. If there were, Plaintiff has clearly and voluntarily waived any privilege.
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b. Work Product Privilege has been Waived
In 2011, Scarola acted as Edward’s attorney in a case captioned Epstein v. Edwards, Case
No. 502009CA040800XXXMB, in the Circuit Court for the Fifteenth Judicial Circuit, Palm
Beach County, Florida (the “Epstein v. Edwards Case.”). That action is still pending. According
to the most recent discovery responses, Edwards represented Plaintiff in the CVRA Case at the
same time. SOF, ¶(d).
On April 7, 2011, Edwards, Scarola and Plaintiff had a telephone conversation, recorded
with the knowledge and consent of Plaintiff. Menninger Decl., Ex N at 1. The content of the
conversation is a detailed interview of Plaintiff recounting her story of her time with Epstein.
The transcript of that conversation, clearly marked “Work Product,” has been produced widely
and attached to multiple court filings. It was used affirmatively in the Epstein v. Edwards Case
and filed on May 17, 2011 in that case. See Menninger Decl., Ex. O (Notice of Filing). It was
also used affirmatively in the CVRA Case. See Menninger Decl., Ex. P, DE #290, Exhibit 3. It
was produced in this case and in the Dershowitz Case by Plaintiff and her counsel. See
Menninger Decl., Ex. Q. It apparently was also transmitted to the press. See Menninger Decl.,
Ex. J.
As discussed above, putting information contained in this “work product” document at
issue waives of any protection and extends to any and all work product of Scarola related to
Plaintiff or her claims and stories.

c. There is no basis to claim common interest or joint defense privilege
It bears repeating that “[t]he party asserting the privilege ... bears the burden of
establishing its essential elements.” Mejia, 655 F.3d at 132; see also Wultz v. Bank of China Ltd.,
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304 F.R.D. 384, 391 (S.D.N.Y.2015) (“The party invoking the privilege also has the burden to
show that the privilege has not been waived.”).
Plaintiff provides no basis for claiming a common interest or joint defense with anyone
related to the CVRA case. The only two people Scarola represents, to Ms. Maxwell’s
knowledge, are Edwards and Cassell. They are the attorneys in the CVRA case, and by
definition should not have a personal or common interest with the parties in that litigation.
Regardless, it is Plaintiff’s burden to establish that such and interest exists, who is involved, and
Scarola’s role. Having failed to provide any of the information necessary to establish the
applicability of these privileges, they are waived. See S.E.C. v. Yorkville Advisors, LLC, 300
F.R.D. 152, 162 (S.D.N.Y. 2014) (failure to provide adequate descriptions of the subject matter,
authors and recipients of the withheld documents resulted in waiver of privilege). There is
simply no basis for withholding any communication with or work product of Scarola.

CONCLUSION
Plaintiff and her lawyers waived any privilege as to their communications related to the
subject matters of (a) the CVRA litigation and (b) the Edwards and Cassell v. Dershowitz Case.
Similarly, Plaintiff’s lawyers waived any claim of work product to material gathered in relation
to those litigations.
Accordingly, Ms. Maxwell requests that the Court enter an order finding (a) a waiver of
the attorney-client privilege as to the subject matter of the CVRA and Dershowitz litigations and
(b) a work product exemption for materials gathered in relation to those matters. She further
requests an Order directing Plaintiff to provide Ms. Maxwell with all documents as to which
such the attorney-client privilege and work product have been waived.

Dated: May 26, 2016.
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Respectfully submitted,

/s/ Laura A. Menninger
Laura A. Menninger (LM-1374)
Jeffrey S. Pagliuca (pro hac vice)
HADDON, MORGAN AND FOREMAN, P.C.
150 East 10th Avenue
Denver, CO 80203
Phone: 303.831.7364
Fax:
303.832.2628
lmenninger@hmflaw.com
Attorneys for Ghislaine Maxwell

CERTIFICATE OF SERVICE
I certify that on May 26, 2016, I electronically served this Motion to Compel all
Communications and Work Product Put At Issue by Plaintiff and Her Attorneys via ECF on the
following:
Sigrid S. McCawley
Meridith Schultz
BOIES, SCHILLER & FLEXNER, LLP
401 East Las Olas Boulevard, Ste. 1200
Ft. Lauderdale, FL 33301
smccawley@bsfllp.com
mschultz@bsfllp.com

Paul G. Cassell
383 S. University Street
Salt Lake City, UT 84112
cassellp@law.utah.edu

Bradley J. Edwards
FARMER, JAFFE, WEISSING, EDWARDS,
FISTOS & LEHRMAN, P.L.
425 North Andrews Ave., Ste. 2
Ft. Lauderdale, FL 33301
brad@pathtojustice.com
/s/ Nicole Simmons
Nicole Simmons
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
--------------------------------------------------X

Plaintiff,
v.
GHISLAINE MAXWELL,
Defendant.

..........................................

VIRGINIA L. GIUFFRE,

15-cv-07433-RWS

--------------------------------------------------X
Declaration Of Laura A. Menninger In Support Of
Motion To Compel All Attorney-Client Communications and Attorney
Work Product Placed At Issue by Plaintiff and Her Attorneys

I, Laura A. Menninger, declare as follows:

1.

I am an attorney at law duly licensed in the State of New York and admitted to

practice in the United States District Court for the Southern District of New York. I am a
member of the law firm Haddon, Morgan & Foreman, P.C., counsel of record for Defendant
Ghislaine Maxwell (“Maxwell”) in this action. I respectfully submit this declaration in support of
Ms. Maxwell’s Motions to Compel All Attorney-Client Communications and Attornty Work
Product Placed At Issue by Plaintiff and Her Attorney.

2.

Attached as Exhibit A is a true and correct copy of excerpts categorically logged

entries from Plaintiff Giuffre's Revised Supplemental Privilege Log dated April 29, 2016.

3.

Attached as Exhibit B is a true and correct copy of Plaintiff Giuffre’s Discovery

Second Amended Supplemental Response to Interrogatory No. 3 concerning her attorney
representations, dated April 29, 2016.
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12.

Attached as Exhibit K (filed under seal) is a true and correct copy of excerpts

from the Deposition of Virginia Giuffre taken in the above captioned matter on May 3, 2016, and
designated by Plaitniff as Confidential under the Protective Order.

13.

Attached as Exhibit L is a true and correct copy of the October 16, 2015

Deposition of Paul G. Cassell taken in the Edwards and Cassell v. Dershowitz, In and for the
Seventeenth Judicial District, Broward County, Florida matter.

14.

Attached as Exhibit M is a true and correct copy of the press release issued by the

parties in the Dershowitz Case on April 8, 2016.

15.

Attached as Exhibit N is a true and correct copy of the interview of Virginia

Roberts by Edwards and Scarola in the Epstein v. Rothstein, Edwards, and L.M, In and for the
Fifteenth Judicial District, Palm Beach County, Florida (“Epstein Case”).

16.

Attached as Exhibit O is a true and correct copy of the May 17, 2011 Notice of

Filing of the interview in the Epstein Case.

17.

Attached as Exhibit P is a true and correct copy of a portion of the ECF Docket

Sheet in the CVRA Case.

18.

Attached as Exhibit Q is a true and correct copy of the document produced by

Plaintiff in this matter as GIUFFRE000862-000887.

By: /s/ Laura A. Menninger
Laura A. Menninger
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CERTIFICATE OF SERVICE
I certify that on May 26, 2016, I electronically served this Declaration Of Laura A.
Menninger In Support Of Motion To Compel All Attorney-Client Communications and Attornty
Work Product Placed At Issue by Plaintiff and her Attorney via ECF on the following:
Sigrid S. McCawley
Meridith Schultz
BOIES, SCHILLER & FLEXNER, LLP
401 East Las Olas Boulevard, Ste. 1200
Ft. Lauderdale, FL 33301
smccawley@bsfllp.com
mschultz@bsfllp.com

Paul G. Cassell
S.J. Quinney College of Law, University of
Utah
383 S. University Street
Salt Lake City, UT 84112
cassellp@law.utah.edu

Bradley J. Edwards
FARMER, JAFFE, WEISSING, EDWARDS,
FISTOS & LEHRMAN, P.L.
425 North Andrews Ave., Ste. 2
Ft. Lauderdale, FL 33301
brad@pathtojustice.com
/s/ Nicole Simmons
Nicole Simmons
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
Case No. 08-80736-Civ-Marra/Johnson
JANE DOE #1 and JANE DOE #2
v.
UNITED STATES
__________________________/

JANE DOE #3 AND JANE DOE #4’S MOTION PURSUANT TO RULE 21 FOR
JOINDER IN ACTION
COME NOW Jane Doe #3 and Jane Doe #4 (also referred to as “the new victims”), by and
through undersigned counsel, to file this motion pursuant to Federal Rule of Civil Procedure 21
to join this action, on the condition that they not re-litigate any issues already litigated by Jane
Doe #1 and Jane Doe #2 (also referred to as “the current victims”). The new victims have
suffered the same violations of their rights under the Crime Victims’ Rights Act (CVRA) as the
current victims. Accordingly, they desire to join in this action to vindicate their rights as well.
Because the new victims will not re-litigate any issues previously litigated by the current victims
(and because they are represented by the same legal counsel as the current victims), the
Government will not be prejudiced if the Court grants the motion. The Court may “at any time”
add new parties to the action, Fed. R. Civ. P. 21. Accordingly, the Court should grant the
motion. 1

1

As minor victims of sexual offenses, Jane Doe #3 and Jane Doe #4 desire to proceed by
way of pseudonym for the same reasons that Jane Doe #1 and Jane Doe #2 proceeded in this
1
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FACTUAL BACKGROUND
As the Court is aware, more than six years ago, Jane Doe #1 filed the present action
against the Government, alleging a violation of her rights under the CVRA, 18 U.S.C. § 3771.
DE1. She alleged that Jeffrey Epstein had sexually abused her and that the United States had
entered into a secret non-prosecution agreement (NPA) regarding those crimes in violation of her
rights. At the first court hearing on the case, the Court allowed Jane Doe #2 to also join the
action. Both Jane Doe #1 and Jane Doe #2 specifically argued that the government had failed to
protect their CVRA rights (inter alia) to confer, to reasonable notice, and to be treated with
fairness. In response, the Government argued that the CVRA rights did not apply to Jane Doe #1
and Jane Doe #2 because no federal charges had ever been filed against Jeffrey Epstein.
The Court has firmly rejected the United States’ position. In a detailed ruling, the Court
concluded that the CVRA extended rights to Jane Doe #1 and Jane Doe #2 even though federal
charges were never filed.

DE 189.

The Court explained that because the NPA barred

prosecution of crimes committed against them by Epstein, they had “standing” to assert
violations of the CVRA rights. Id. The Court deferred ruling on whether the two victims would
be entitled to relief, pending development of a fuller evidentiary record. Id.
Two other victims, who are in many respects similarly situated to the current victims,
now wish to join this action. The new victims joining at this stage will not cause any delay and
their joinder in this case is the most expeditious manner in which to pursue their rights. Because
the background regarding their abuse is relevant to the Court’s assessment of whether to allow
them to join, their circumstances are recounted here briefly.
fashion. Counsel for the new victims have made their true identities known to the Government.
2
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Jane Doe #3’s Circumstances
As with Jane Doe #1 and Jane Doe #2, Jane Doe #3 was repeatedly sexually abused by
Epstein. The Government then concealed from Jane Doe #3 the existence of its NPA from Jane
Doe #3, in violation of her rights under the CVRA. If allowed to join this action, Jane Doe #3
would prove the following:
In 1999, Jane Doe #3 was approached by Ghislaine Maxwell, one of the main women
whom Epstein used to procure under-aged girls for sexual activities and a primary co-conspirator
in his sexual abuse and sex trafficking scheme. In fact, it became known to the government that
Maxwell herself regularly participated in Epstein’s sexual exploitation of minors, including Jane
Doe #3. Maxwell persuaded Jane Doe #3 (who was then fifteen years old) to come to Epstein’s
mansion in a fashion very similar to the manner in which Epstein and his other co-conspirators
coerced dozens of other children (including Jane Doe #1 and Jane Doe #2). When Jane Doe #3
began giving Epstein a “massage,” Epstein and Maxwell turned it into a sexual encounter, as
they had done with many other victims. Epstein then became enamored with Jane Doe #3, and
with the assistance of Maxwell converted her into what is commonly referred to as a “sex slave.”
Epstein kept Jane Doe #3 as his sex slave from about 1999 through 2002, when she managed to
escape to a foreign country and hide out from Epstein and his co-conspirators for years. From
1999 through 2002, Epstein frequently sexually abused Jane Doe #3, not only in West Palm
Beach, but also in New York, New Mexico, the U.S. Virgin Islands, in international airspace on
his Epstein’s private planes, and elsewhere.
Epstein also sexually trafficked the then-minor Jane Doe, making her available for sex to
politically-connected and financially-powerful people. Epstein’s purposes in “lending” Jane Doe
3
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(along with other young girls) to such powerful people were to ingratiate himself with them for
business, personal, political, and financial gain, as well as to obtain potential blackmail
information.
One such powerful individual that Epstein forced then-minor Jane Doe #3 to have sexual
relations with was

, a close friend of Epstein’s
.

relations with

Epstein required Jane Doe #3 to have sexual

on numerous occasions while she was a minor, not only in Florida but

also on private planes, in New York, New Mexico, and the U.S. Virgin Islands. In addition to
being a participant in the abuse of Jane Doe #3 and other minors,

was an eye-witness

to the sexual abuse of many other minors by Epstein and several of Epstein’s co-conspirators.
would later play a significant role in negotiating the NPA on Epstein’s behalf.
Indeed,

helped negotiate an agreement that provided immunity from federal

prosecution in the Southern District of Florida not only to Epstein, but also to “any potential coconspirators of Epstein.” NPA at 5. Thus,

helped negotiate an agreement with a

provision that provided protection for himself against criminal prosecution in Florida for
sexually abusing Jane Doe #3. Because this broad immunity would have been controversial if
disclosed,

(along with other members of Epstein’s defense team) and the

Government tried to keep the immunity provision secret from all of Epstein’s victims and the
general public, even though such secrecy violated the Crime Victims’ Rights Act.
Ghislaine Maxwell was another person in Epstein’s inner circle and a co-conspirator in
Epstein’s sexual abuse. She was someone who consequently also appreciated the immunity
granted by the NPA for the crimes she committed in Florida. In addition to participating in the
4
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sexual abuse of Jane Doe #3 and others, Maxwell also took numerous sexually explicit pictures
of underage girls involved in sexual activities, including Jane Doe #3.

She shared these

photographs (which constituted child pornography under applicable federal laws) with Epstein.
The Government is apparently aware of, and in certain instances possesses some of these
photographs.
Perhaps even more important to her role in Epstein’s sexual abuse ring, Maxwell had
direct connections to other powerful individuals with whom she could connect Epstein. For
instance, one such powerful individual Epstein forced Jane Doe #3 to have sexual relations with
was

Jane Doe #3

was forced to have sexual relations with

when she was a minor in three separate

geographical locations: in London (at Ghislaine Maxwell’s apartment), in New York, and on
Epstein’s private island in the U.S. Virgin Islands (in an orgy with numerous other under-aged
girls). Epstein instructed Jane Doe #3 that she was to give

whatever he demanded and

required Jane Doe #3 to report back to him on the details of the sexual abuse. Maxwell
facilitated

acts of sexual abuse by acting as a “madame” for Epstein, thereby

assisting in internationally trafficking Jane Doe #3 (and numerous other young girls) for sexual
purposes.
Another person in Epstein’s inner circle of friends (who becomes apparent with almost
no investigative effort) is
many times.

. Epstein sexually trafficked Jane Doe #3 to
was another of Epstein’s closest friends and a regular traveling

companion, who had many contacts with young girls throughout the world.

has been a

model scout for various modeling agencies for many years and apparently was able to get U.S.
5
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passports for young girls to “work” as models. He would bring young girls (ranging to ages as
young as twelve) to the United States for sexual purposes and farm them out to his friends,
especially Epstein.

would offer the girls “modeling” jobs. Many of the girls came from

poor countries or impoverished backgrounds, and he lured them in with a promise of making
good money. Epstein forced Jane Doe #3 to observe him,

and Maxwell engage in illegal

sexual acts with dozens of underage girls. Epstein also forced Jane Doe #3 to have sex with
on numerous occasions, at places including Epstein’s mansion in West Palm Beach, Little
St. James Island in the U.S. Virgin Islands (many including orgies that were comprised of other
underage girls), New York City, New Mexico, Paris, the south of France, and California.
Epstein also trafficked Jane Doe #3 for sexual purposes to many other powerful men,
including numerous prominent American politicians, powerful business executives, foreign
presidents, a well-known Prime Minister, and other world leaders. Epstein required Jane Doe #3
to describe the events that she had with these men so that he could potentially blackmail them.
The Government was well aware of Jane Doe #3 when it was negotiating the NPA, as it
listed her as a victim in the attachment to the NPA. Moreover, even a rudimentary investigation
of Jane Doe #3’s relationship to Epstein would have revealed the fact that she had been
trafficked throughout the United States and internationally for sexual purposes. Nonetheless, the
Government secretly negotiated a non-prosecution agreement with Epstein precluding any
Federal prosecution in the Southern District of Florida of Epstein and his co-conspirators. As
with Jane Doe #1, and Jane Doe #2, the Government concealed the non-prosecution agreement
from Jane Doe #3

all in violation of her rights under the CVRA

to avoid Jane Doe #3 from

raising powerful objections to the NPA that would have shed tremendous public light on Epstein
6
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and other powerful individuals and that would likely have been prevented it from being
concluded in the secretive manner in which it was.
Jane Doe #4’s Circumstances
If permitted to join this action, Jane Doe #4 would allege, and could prove at trial, that
she has CVRA claims similar to those advanced by Jane Doe #1 and Jane Doe #2, based on the
following:
As with the other Jane Does, Jane Doe #4 was repeatedly sexually abused by Epstein. In
or around the summer of 2002, Jane Doe #4, an economically poor and vulnerable sixteen-yearold child, was told by another one of Epstein’s underage minor sex abuse victims, that she could
make $300 cash by giving an old man a massage on Palm Beach. An acquaintance of Jane Doe
#4 (also a minor sexual abuse victim of Epstein) telephoned Epstein and scheduled Jane Doe #4
to go to Epstein’s house to give him a massage. During that call, Epstein himself got on the
phone (a means of interstate communication) with Jane Doe #4, asking her personally to come to
his mansion in Palm Beach.
Jane Doe #4 then went to Epstein’s mansion and was escorted upstairs to Epstein’s large
bathroom by one of Epstein’s assistants. Shortly thereafter Jeffrey Epstein emerged and lay face
down on the table and told Jane Doe #4 to start massaging him. Epstein asked Jane Doe #3 her
age and she told him she had recently turned sixteen. Epstein subsequently committed illegal
sexual acts against Jane Doe #4 on many occasions.
Epstein used a means of interstate communication (i.e., a cell phone) to arrange for these
sexual encounters. Epstein also frequently travelled in interstate commerce (i.e., on his personal
jet) for purposes of illegally sexually abusing Jane Doe #4.
7
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January.

In the meantime, however, counsel for the victims believe that it is no longer

appropriate to delay filing this motion and accordingly file it at this time.

Because the

Government is apparently opposing this motion, Jane Doe #3 and Jane Doe #4 have described
the circumstances surrounding their claims so that the Court has appropriate information to rule
on the motion.
CONCLUSION
Jane Doe #3 and Jane Doe #4 should be allowed to join this action, pursuant to Rule 21
of the Federal Rules of Civil Procedure. Their joinder should be conditioned on the requirement
that they not re-litigate any issues previously litigated by Jane Doe #1 and Jane Doe #2.
proposed order to that effect is attached to this pleading.
DATED: December 30, 2014
Respectfully Submitted,
/s/ Bradley J. Edwards
Bradley J. Edwards
FARMER, JAFFE, WEISSING,
EDWARDS, FISTOS & LEHRMAN, P.L.
425 North Andrews Avenue, Suite 2
Fort Lauderdale, Florida 33301
Telephone (954) 524-2820
Facsimile (954) 524-2822
E-mail: brad@pathtojustice.com
And
Paul G. Cassell
Pro Hac Vice
S.J. Quinney College of Law at the
University of Utah
332 S. 1400 E.
Salt Lake City, UT 84112
Telephone: 801-585-5202
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Facsimile: 801-585-6833
E-Mail: cassellp@law.utah.edu
Attorneys for Jane Doe #1 and Jane Doe #2

CERTIFICATE OF SERVICE
I certify that the foregoing document was served on December 30, 2014, on the following
using the Court’s CM/ECF system:
Dexter Lee
A. Marie Villafaña
500 S. Australian Ave., Suite 400
West Palm Beach, FL 33401
(561) 820-8711
Fax: (561) 820-8777
E-mail: Dexter.Lee@usdoj.gov
E-mail: ann.marie.c.villafana@usdoj.gov
Attorneys for the Government
/s/ Bradley J. Edwards
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1

IN THE CIRCUIT COURT OF THE 17TH JUDICIAL CIRCUIT
IN AND FOR BROWARD COUNTY, FLORIDA
CASE NO. 15-000072

2
3
4

BRADLEY J. EDWARDS and PAUL G.
CASSELL,

5

Plaintiffs,
CONFIDENTIAL

6

-vs-

7

ALAN M. DERSHOWITZ,

8

Defendant.
/

9
10

VIDEOTAPED DEPOSITION OF VIRGINIA ROBERTS GIUFFRE

11
12

Saturday, January 16, 2016
9:07 a.m. - 2:48 p.m.

13
14

401 East Las Olas Blvd., Suite 1200
Fort Lauderdale, Florida 33301

15
16
17
18

Reported By:

19

Deborah A. Harris, Court Reporter
Notary Public, State of Florida
Phone - 305.651.0706

20
21

Job No. JO277789
22
23
24
25
CONFIDENTIAL
GIUFFRE005093
CONFIDENTIAL
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1

raises.

2

Do you understand that?

MS. MCCAWLEY:

I do.

So let's take a

3

break.

4

discuss with these folks and we'll come back.

5
6

It's a moment to take a break and I'll

THE VIDEOGRAPHER:

Going off video record

2:25 p.m.

7

(A recess was taken.)

8

THE VIDEOGRAPHER:

9

We're now back on video

record 2:32 p.m.
SPECIAL MASTER:

10

Just for the record,

through counsel examined the witness

11
12

for four hours and seven minutes and there was a

13

request and it appears to be in agreement to

14

allow.

15

MR. SCOTT:

16

SPECIAL MASTER:

No agreement.
Hang on one second.

Hang

17

on.

18

allow Mr. Scarola a couple questions on

19

examination on cross and then my ruling is going

20

to be as follows:

21

whatever questions you want, Mr. Scarola, at which

22

time I will give opportunity for re-direct based

23

upon the topics that you've raised.

24
25

Between Mr. Scarola and Ms. McCawley, to

MR. SCAROLA:

You can go ahead and ask

With the understanding that

re-direct is going to be limited to the area of
CONFIDENTIAL
GIUFFRE005292
CONFIDENTIAL
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inquiry that I am about to conduct.

2

conduct an inquiry.

3
4

SPECIAL MASTER:

I am about to

That is the understanding.

My understanding of my ruling, I know that

5

team has objected to that.

.

I also

6

understand that there might be -- this is no

7

impact or their right or anybody else's right to

8

go back to Judge Lynch and ask for more time from

9

this witness based upon my ruling or my reading of

10

the original order.

11

MS. MCCAWLEY:

And there's also the motion

12

to strike the testimony that you allowed over the

13

ruling.

14

SPECIAL MASTER:

And there's a series of

15

those things that might need to be cleaned up in a

16

subsequent sitting.
MR. SCOTT:

17

It's my understanding this is

18

going to be limited to five minutes or less; is

19

that correct?

20

MR. SCAROLA:

21

MR. SCOTT:

22

SPECIAL MASTER:

25

Over our objection, okay.
Let's rock and roll.

CROSS-EXAMINATION

23
24

That's what I anticipate.

BY MR. SCAROLA:
Q.

Virginia, has Brad Edwards ever pressured
CONFIDENTIAL
GIUFFRE005293
CONFIDENTIAL

Case 1:15-cv-07433-LAP Document 1090-7 Filed 07/30/20 Page 5 of 11
202
1

you or encouraged you in any way whatsoever at any time

2

and under any circumstances to provide false information

3

about

4

A.

Never.

5

Q.

Has Brad Edwards ever pressured you or

6

encouraged you in any way or under any circumstances at

7

any time to provide false information about Jeffrey

8

Epstein?

9

A.

Never.

10

Q.

Has he ever pressured you or encouraged you

11

at any time or in any way, under any circumstances to

12

provide false information about anyone or anything?

13

A.

Never.

14

Q.

Has Paul Cassell ever pressured you or

15

encouraged you in any way, at any time, under any

16

circumstances to provide false information about

17
18

A.

Never.

19

Q.

Has he ever pressured or encouraged you in

20

any way at any time, under any circumstances to provide

21

false information about Jeffrey Epstein?

22
23
24
25

A.

Never.
MS. BORJA:

Objection.

I couldn't follow

who he was.
BY MR. SCAROLA:
CONFIDENTIAL
GIUFFRE005294
CONFIDENTIAL

Case 1:15-cv-07433-LAP Document 1090-7 Filed 07/30/20 Page 6 of 11
203
1

Q.

Mr. Cassell, Professor Cassell?

You

2

understood that I was asking you that question about

3

Professor Cassell, right?

4
5

A.

And he's never pressured me or encouraged

me in any way to talk --

6

MS. MCCAWLEY:

I don't want you to go into

7

discussions with them if you're saying something

8

didn't happen --

9

SPECIAL MASTER:
MS. MCCAWLEY:

10

Just -I'm preserving privilege.

I

11

just want to make sure if something didn't happen

12

she can say that.

13
14

BY MR. SCAROLA:
Q.

Has Professor Cassell ever pressured you or

15

encouraged you in any way to provide false information

16

about anyone or anything at any time?

17

A.

Never.

18

Q.

Apart from any efforts made by Jeffrey

19

Epstein or agents on behalf of Jeffrey Epstein to silence

20

you or to have you refrain from providing true and

21

accurate information about the interactions that you had

22

with Jeffrey Epstein and others to whom you were

23

trafficked by Jeffrey Epstein, has anyone apart from that

24

circumstance pressured you or encouraged you to provide

25

false information about any of the topics that were
CONFIDENTIAL
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1

covered during the course of your examination?

2

MS. BORJA:

Objection.

3

form.

4

compound, misleading.

5

SPECIAL MASTER:

Leading, assumes facts not in evidence,

6

be reserved.

7

A.

Your form objection will

You can answer.

No.

8

MR. SCAROLA:

9

further questions.

10

Objection to the

MR. SCOTT:

Thank you.

I don't have any

Judge, excuse me, none of this

11

was covered on direct examination so we move to

12

exclude and strike the entire testimony because

13

none of this was covered on our direct.

14

would like to request a two-minute recess because

15

these are completely new areas.

16
17
18
19

SPECIAL MASTER:

I'll grand your two-minute

recess.
THE VIDEOGRAPHER:

Going off video record

2:37 p.m.

20

(A recess was taken.)

21

THE VIDEOGRAPHER:

22
23
24
25

But we

We are now back on video

record 2:41 p.m.
MR. SCAROLA:

Could we have a reading how

much time is used in my examination.
SPECIAL MASTER:

That's going to be

CONFIDENTIAL
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irrelevant at this point, but you can ask.

2

THE VIDEOGRAPHER:

3

eight minutes, seven minutes of change.

4

MR. SCAROLA:

5

Hard for me to believe that

but if the counter says what the counter says.

6

SPECIAL MASTER:

7

The overtime got three

minutes, let's go.

8
9

It's going to be about

REDIRECT EXAMINATION
BY MS. BORJA:
Q.

10

Before you were scheduled here under oath

11

today by Mr. Scarola, did you talk to him in the break

12

before that?

13

MS. MCCAWLEY:

Objection to the extent you

14

discussed privileged information with your lawyers

15

you don't have to reveal.

16

BY MS. BORJA:
Q.

17
18

Scott?
MS. MCCAWLEY:

19
20
21
22
23
24
25

I'm asking what she talked about with Mr.

She's in a joint defense

agreement with Mr. Scarola.
BY MS. BORJA:
Q.

Are you in a joint defense agreement with

Mr. Scarola?
MR. SCAROLA:

I will tell you that there is

a joint defense, a common interest privilege
CONFIDENTIAL
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1

agreement between the witness and my clients, yes.

2
3

SPECIAL MASTER:

Are you asserting that

privilege then?

4

MR. SCAROLA:

Yes, we are asserting that

5

privilege and instructing the witness not to

6

answer on the basis of the privilege that exists

7

for Bradley Edwards and Professor Cassell.

8
9

SPECIAL MASTER:

So with that I'm going to

grant the motion similar to what I did the other

10

day when

11

the reservation that that can be dealt with later

12

in front of the judge or in front of me, whichever

13

you choose.

14
15

was testifying and under

BY MS. BORJA:
Q.

Now, I understand from your testimony that

16

Mr. Edwards did not pressure you to give false

17

information about this matter, is that fair?

18

A.

That's fair.

19

Q.

Tell me everything that Mr. Edwards told

20
21

you about this matter?
MS. MCCAWLEY:

Objection, that's privileged

22

and she has not waived any privilege.

23

here testifying as to what she discussed with her

24

lawyers.

25

SPECIAL MASTER:

She's not

You know, it's an

CONFIDENTIAL
GIUFFRE005298
CONFIDENTIAL
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1

interesting point.

2

for privilege, but I'm going to suggest to you

3

that there might be a strong argument to be made

4

that those questions opened some of the door.

5

going to let the judge decide that.

6

go ahead, ask the questions, we'll put it on the

7

record for later determination, and it's going to

8

force, to be blunt, this among other things may

9

force the witness to come back and complete the

10

deposition.

I'm

But you can

Just let's be aware of that.

MS. BORJA:

11

I'm going to grant your motion

And I can't make a proffer to

12

all of my questions because some of them will

13

depend on this witness' answers.

14

SPECIAL MASTER:

15

MS. BORJA:

I'm aware of that.

I want the record to be clear

16

that although I'm being asked for a proffer, I'm

17

constrained based on my inability to follow up.

18

SPECIAL MASTER:

I understand that, but I'm

19

sure that you have a couple questions that you'd

20

like to proffer to give the record an idea of

21

where you might have gone without restraint to

22

what the answer might be and then a subsequent

23

question might lead from the answer, I understand

24

that.

25

BY MS. BORJA:
CONFIDENTIAL
GIUFFRE005299
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1

Q.

2

anything regarding

3

Did Mr. Edwards ever suggest to you

MS. MCCAWLEY:

Objection.

Hang on, I'm

4

objecting.

5

make my objection on the record.

6

Objection, attorney/client privilege.

7
8
9
10
11

SPECIAL MASTER:

16

So I'm going to grant

BY MS. BORJA:
Q.

Did Paul Cassell ever tell you anything

about the topics that were covered in today's deposition?
MS. MCCAWLEY:

Objection, attorney/client

privilege.

14
15

Do not answer.

within the reservation it be brought back later.

12
13

She's making a proffer and I need to

SPECIAL MASTER:

Same ruling.

BY MS. BORJA:
Q.

Did anyone from Boise, Schiller ever tell

17

you anything about the topics that were covered in

18

today's deposition?
MS. MCCAWLEY:

19
20

product.
SPECIAL MASTER:

21
22
23
24
25

Objection, privileged work

Same ruling.

BY MS. BORJA:
Q.

Did Mr. Scarola ever tell you anything

about the topics that were covered in today's deposition?
MS. MCCAWLEY:

Objection, attorney/client

CONFIDENTIAL
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1 HPDLOLQJDQGVSHDNLQJZLWK6KDURQ&KXUFKHULQ

1 $,EHOLHYHWKHUHZDVDQGWKLVLVMXVW

2 DERXWWKH9DQLW\)DLUSRVVLEO\SXUFKDVLQJ\RXU

2 JRLQJRIIP\UHFROOHFWLRQ

3 SKRWRJUDSK

3 48PKXP

4 $8PKXP

4 $,EHOLHYHWKHUHZDVDWLPHZKHQVKHZDV

5 4GR\RXUHFDOOZKHWKHU\RXVKDUHGZLWK

5 RK*RG,FDQ WUHPHPEHU,UHDOO\FDQ WUHPHPEHU

6 6KDURQ&KXUFKHUDQ\WKLQJWKDW\RXKDGGLVFXVVHGZLWK

6 DQGGRQ WZDQWWRVD\DQ\WKLQJZLWKRXWORRNLQJDW

7 \RXUDWWRUQH\0U(GZDUGV"

7 WKDWH[DFWHPDLO'R\RXKDYHLWWRVKRZPH"

8 $,QUHODWLRQVKLSWRZKDW"/LNHKDYH,

8 4:HOO, PVXUHLW VSUREDEO\LQWKHUHEXW

9 LGHQWLILHGSHRSOHWRKHU"

9 ,GRQ WZDQWWRWDNHWKHWLPHWRORRNIRULWQRZ

10 45LJKW

10 $2ND\

11 $<HV

11 46R,XQGHUVWDQG\RX UHMXVWUHSHDWLQJZKDW

12 42ND\6R\RX\RXLGHQWLILHGSHRSOHWR

12 \RXUHFDOOIURP\RXUPHPRU\

13 KHUDQG\RXWKHQORRSHGEDFNWRKHUDERXW\RXU

13 $<HV

14 FRQYHUVDWLRQVZLWK0U(GZDUGVFRUUHFW"

14 4$QGLWPD\QRWEHDFFXUDWHEHFDXVH\RX UH

15 05(':$5'62EMHFWWRWKHIRUP

15 QRWORRNLQJDWWKHGRFXPHQW, YHJRWWKDWFDYHDW

16 $, PVRUU\FDQ\RXUHSKUDVH",GRQ W

16 :KDWGR\RXUHFDOOMXVWDV\RX UHVLWWLQJ

17 XQGHUVWDQG

17 WKHUH"

18 4 %<060(11,1*(5 $OOULJKW6R\RX

18 $,NQRZWKHUHZDVHPDLOVWKDW6KDURQVHQW

19 ZHUHHPDLOLQJZLWKKHU

19 WRPHVXJJHVWLQJWRVD\WR%UDG(GZDUGV,NQRZWKDW

20 $8PKXP

20 ,GRQ WUHPHPEHURUUHFDOOH[DFWO\ZKDWZDVLQWKRVH

21 4JHWWLQJKHUDGYLFHDERXWZKHWKHURUQRW

21 VWDWHPHQWV

22 WRVHOO\RXU

22 42ND\$QGGLG\RXVHQGWKRVHHPDLOVWR

SLFWXUHWR9DQLW\)DLU"

23 $5LJKW

23 0U(GZDUGVDV\RXUHFDOOWRGD\"

24 46KHDVNHG\RXWRUXQVRPHLQIRUPDWLRQE\

24 $,GRQ WNQRZ, PVRUU\

25 %UDG

25 4$QGGR\RXNQRZLI\RXZHQWEDFNWR6KDURQ

3DJH

3DJH

1 $<HV

1 &KXUFKHUDQGWROGKHUDERXWWKHFRQYHUVDWLRQVRU

2 4(GZDUGV$QG\RXVDLGWKDW\RXZHUH

2 HPDLOV\RXKDGZLWK0U(GZDUGV"

3 JRLQJWRGRWKDW"

3 $6RPHRIWKHP, PVXUH\HV

4 $8PKXP

4 4%HFDXVH\RXZHUHLQIDLUO\UHJXODUFRQWDFW

5 4$QGWKHQ\RXVSRNHWR0U(GZDUGV

5 ZLWK6KDURQ&KXUFKHUDWWKDWWLPHFRUUHFW"

6 FRUUHFW"

6 $5LJKWDWWKDWWLPH

7 $,GRQ WNQRZLI,VSRNHWRKLPRULI,

7 4$OOULJKW,ZDQWWRLQWURGXFHWR\RX

8 HPDLOHGKLP

8 'HIHQGDQW V([KLELW

9 42ND\$QGWKHQGLG\RXUHSRUWEDFNWR

9  ([KLELWPDUNHG
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10 4 %<060(11,1*(5 +DYH\RXVHHQWKLV

11 0U(GZDUGV"

11 GRFXPHQWEHIRUH"
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14 LPSRVVLEOHIRUPHWRNQRZ

14 ,WKLQN

15 46R\RXZHUHKDYLQJDORWRIFRPPXQLFDWLRQV

15 4$OOULJKW'R\RXVHHWKHGDWHRQWKH

16 ZLWK6KDURQ&KXUFKHULQ"

16 GRFXPHQW"

17 $,Q\HV

17 $0DUFKWK

18 4$OOULJKW$QG0U(GZDUGVZDV\RXU

18 40DUFKWK"

19 DWWRUQH\LQFRUUHFW"

19 $,VHH0DUFKWKVRUU\

20 $<HV

20 4+PP

21 4$QGGLG\RXHYHUKDYH6KDURQ&KXUFKHU

21 $/RQGRQ0DUFKWK

22 GUDIWIRU\RXHPDLOWRVHQGWR0U(GZDUGV"

22 05(':$5'6%RWKGDWHVDUHWKHUH

23 $<HV,EHOLHYH,EHOLHYHVKHGLG

23 060(11,1*(5, PVXUHWKH\DUH, P

24 4$QGZK\GLGVKHGUDIWHPDLOVIRU\RXWR
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United States District Court
Southern District of New York
Virginia L. Giuffre,
Plaintiff,

Case No.: 15-cv-07433-RWS

v.
Ghislaine Maxwell,
Defendant.
______________________________/
NON-REDACTED DECLARATION OF SIGRID S. McCAWLEY IN SUPPORT OF
PLAINTIFF’S MOTION TO EXCEED PRESUMPTIVE TEN DEPOSITION LIMIT IN
FEDERAL RULE OF CIVIL PROCEDURE 30(A)(2)(a)(ii), FILED UNDER SEAL
I, Sigrid S. McCawley, declare that the below is true and correct to the best of my
knowledge as follows:
1.

I am a partner with the law firm of Boies, Schiller & Flexner LLP and duly

licensed to practice in Florida and before this Court pursuant to this Court’s September 29,
2015 Order granting my Application to Appear Pro Hac Vice.
2.

I respectfully submit this Declaration in support of Plaintiff’s Motion to Exceed

Presumptive Ten Deposition Limit In Federal Rule of Civil Procedure 30(A)(2)(a)(ii), Filed
Under Seal.
3.

Attached hereto as Composite Exhibit 1, is a true and correct copy of the May 17,

2016 Email Correspondence from Sigrid McCawley.
4.

Attached hereto as Exhibit 2, is a true and correct copy of the May 27, 2016

Email Correspondence from Laura Menninger.
5.

Attached hereto as Exhibit 3, is a true and correct copy of the Notice of Service
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Dated: May 27, 2016.
Respectfully Submitted,
BOIES, SCHILLER & FLEXNER LLP
By: /s/ Sigrid McCawley________________
Sigrid McCawley (Pro Hac Vice)
Meredith Schultz (Pro Hac Vice)
Boies, Schiller & Flexner LLP 401 E.
Las Olas Blvd., Suite 1200 Ft.
Lauderdale, FL 33301
Tel: (954) 356-0011
David Boies
Boies, Schiller & Flexner LLP 333
Main Street
Armonk, NY 10504
Bradley J. Edwards (Pro Hac Vice)
FARMER, JAFFE, WEISSING,
EDWARDS, FISTOS & LEHRMAN, P.L.
425 North Andrews Avenue, Suite 2
Fort Lauderdale, Florida 33301
Tel: (954) 524-2820
Paul G. Cassell (Pro Hac Vice)
S.J. Quinney College of Law
University of Utah
383 University St.
Salt Lake City, UT 84112
Tel: (801) 585-52021

1

This daytime business address is provided for identification and correspondence purposes only and is
not intended to imply institutional endorsement by the University of Utah for this private representation.
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on May 27, 2016, I electronically filed the foregoing
document with the Clerk of Court by using the CM/ECF system. I also certify that the foregoing
document is being served this day on the individuals identified below via transmission of
Notices of Electronic Filing generated by CM/ECF.

Laura A. Menninger, Esq.
Jeffrey Paliuca, Esq.
HADDON, MORGAN & FOREMAN, P.C.
150 East 10th Avenue
Denver, Colorado 80203
Tel: (303) 831-7364
Fax: (303) 832-2628
Email: lmenninger@hmflaw.com
jpagliuca@hmflaw.com
/s/ Sigrid S. McCawley
Sigrid S. McCawley, Esq.
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United States District Court
Southern District of New York
Virginia L. Giuffre,
Plaintiff,

Case No.: 15-cv-07433-RWS

v.
Ghislaine Maxwell,
Defendant.
______________________________/
NON-REDACTED DECLARATION OF SIGRID S. MCCAWLEY IN SUPPORT OF
PLAINTIFF VIRGINIA GIUFFRE’S RESPONSE TO MOTION TO COMPEL
ATTORNEY-CLIENT COMMUNICATIONS AND ATTORNEY WORK PRODUCT
MATERIALS
I, Sigrid S. McCawley, declare that the below is true and correct to the best of my
knowledge as follows:
1.

I am an associate with the law firm of Boies, Schiller & Flexner LLP and duly

licensed to practice in Florida and before this Court pursuant to this Court’s Order granting my
Application to Appear Pro Hac Vice.
2.

I respectfully submit this Declaration in support of Plaintiff Virginia Giuffre’s

Response in Opposition to Defendant’s Motion to Compel Attorney Client Communications and
Attorney Work Product Materials.
3.

Attached hereto as Exhibit 1, is a true and correct copy of Emergency Petition

(CVRA Complaint) filed in Jane Doe 1 v. United States, No. 9:08-cv-80736 (S.D. Fla. July 7,
2008.
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4.

Attached hereto as Exhibit 2, is a true and correct copy of the Jane Does’ 3 and 4

Corrected Joinder Motion (filed under seal).
5.

Attached hereto as Exhibit 3, Response to Motion to Intervene (filed under seal).

6.

Attached hereto as Exhibit 4, Order denying Jane Doe 3’s motion to join.

7.

Attached hereto as Exhibit 5, is a true and correct copy of the Complaint in

Edwards and Cassell v. Dershowitz.
8.

Attached hereto as Exhibit 6 is a true and correct copy of Motion to Compel.

9.

Attached hereto as Exhibit 7 is a true and correct copy of Response in Opposition

to Motion to Compel.
10.

Attached hereto as Exhibit 8 is a true and correct copy of Reply in Support of

Motion to Compel.
11.

Attached hereto as Exhibit 9 is a true and correct copy of Sur-Reply in Support

Opposition to Motion to Compel
12.

Attached hereto as Exhibit 10 is a true and correct copy of Order Denying Motion

to Compel.
13.

Attached hereto as Exhibit 11 is a true and correct copy of Composite Exhibit of

Deposition Excerpts from the Deposition of Virginia Giuffre, at 22-23, 131-32; 173-74; 183; 20012 (filed under seal).
14.

Attached hereto as Exhibit 12 is a true and correct copy of Notice of Withdrawal of

Summary Judgment Motion.
15.

Attached hereto as Exhibit 13 is a true and correct copy of Affidavit of Ms. Giuffre

(May 30, 2016).
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16.

Attached hereto as Exhibit 14 is a true and correct copy of Deposition excerpt of

Paul Cassell, Volume I, dated Oct. 16, 2015, at 39:24 – 40:2.
17.

Attached hereto as Exhibit 15 is a true and correct copy of Transcript of

Scarola/Edwards interview on April 7, 2011.
18.

Attached hereto as Exhibit 16 is a true and correct copy of Common interest

agreement.

I declare under penalty of perjury that the foregoing is true and correct.
/s/ Sigrid McCawley
Sigrid McCawley
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Dated: June 1, 2016
Respectfully Submitted,
BOIES, SCHILLER & FLEXNER LLP
By: /s/ Sigrid McCawley
Sigrid McCawley (Pro Hac Vice)
Meredith Schultz (Pro Hac Vice)
Boies, Schiller & Flexner LLP
401 E. Las Olas Blvd., Suite 1200
Ft. Lauderdale, FL 33301
Tel: (954) 356-0011
Email: smccawley@bsfllp.com

David Boies
Boies, Schiller & Flexner LLP
333 Main Street
Armonk, NY 10504

Paul G. Cassell (Pro Hac Vice)
Ronald N. Boyce Presidential Professor of
Criminal Law
S.J. Quinney College of Law at the
University of Utah
383 S. University St.
Salt Lake City, UT 84112-0730
(801) 585-5202 (phone)
(801) 585-2750 (fax)
Email: cassellp@law.utah.edu

Bradley Edwards (Pro Hac Vice)
Farmer, Jaffe, Weissing, Edwards,
Fistos & Lehrman, P.L.
425 North Andrews Avenue, Suite 2
Fort Lauderdale, Florida 33301
Tel: (954) 524-2820
Fax: (954) 524-2822
Email: brad@pathtojustice.com
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on May 4, 2016, I electronically filed the foregoing document
with the Clerk of Court by using the CM/ECF system. I also certify that the foregoing document
is being served this day on the individuals identified below via transmission of Notices of
Electronic Filing generated by CM/ECF.

Laura A. Menninger, Esq.
Jeffrey Paliuca, Esq.
HADDON, MORGAN & FOREMAN, P.C.
150 East 10th Avenue
Denver, Colorado 80203
Tel: (303) 831-7364
Fax: (303) 832-2628
Email: lmenninger@hmflaw.com
/s/ Sigrid S. McCawley
Sigrid S. McCawley, Esq.
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9LGHR ,QF

$JUHQ %ODQGR &RXUW 5HSRUWLQJ

1
2
3
4

A

9LGHR ,QF

I believe this is when I was hoping to

join the CVRA case.
Q

All right.

And do you know when this

document was filed?

5

And actually, just to be clear, about

6

halfway there's actually a second document that was

7

filed.

8

very clear.

So this is a composite exhibit.

Let me be

9

So after page 14 -- I'm sorry, 13, there's

10

a second document that is styled Jane Doe #3 and Jane

11

Doe #4's Corrected Motion Pursuant to Rule 21 for

12

Joinder In Action.

13

Do you see that?

14

A

Did you say page 14?

15

Q

It is on the 14th page of this document.

16

Do you see that?

17

A

I do.

18

Q

And so this composite Exhibit 2 has both a

19

motion and a corrected motion.

20

Do you see that?

21

A

Yes.

22

Q

And were both of those pleadings

23

authorized by you to be filed?

24

A

Yes.

25

Q

In other words, you wanted to join the
9,5*,1,$ *,8))5( 



$JUHQ %ODQGR &RXUW 5HSRUWLQJ

1
2

CVRA action in or about December 30th, 2014, correct?
A

I -- I'm not aware of the exact dates.

3

There's no dates on this.

4

motion, yes.

5
6

9LGHR ,QF

Q

All right.

But I did try to join the

If you can look at the top

line of the document.

7

A

Yes.

8

Q

Does it say, Entered on FLSD --

9

A

Oh, it does, too, I'm sorry, yes.

10

Q

That's all right.

So does that refresh

11

your memory as to about when you first sought to join

12

the CVRA action?

13

A

Yes.

14

Q

December 30th, 2014, correct?

15

A

Yes.

16

Q

And the corrected motion was filed a few

17

days later, correct?

18

A

Yes, correct.

19

Q

If I could turn to Defendant's Exhibit 3,

20

which was January 21st.

21

(Exhibit 3 marked.)

22

MR. EDWARDS:

23
24
25

Q

Thank you.

(BY MS. MENNINGER)

Do you recognize this

document?
A

Yes, I do.
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$JUHQ %ODQGR &RXUW 5HSRUWLQJ

1
2

9LGHR ,QF

physical features of Ghislaine Maxwell?
A

I can tell you that she had very large

3

natural breasts.

4

was dark brown, nearly black.

5

specific birthmarks or moles that I could point out

6

that would be relevant.

I can tell you that her pubic hair
I don't remember any

7

Q

Any scar?

8

A

I don't remember any scars.

9

Q

Any tattoos?

10

A

No tattoos.

11

Q

When did you next go to the El Brillo

12

house?

13

A

I believe it would have been the next day.

14

Q

You believe it would have been or was it?

15
16

MR. EDWARDS:
A

Form.

I know that it was consecutive, that I

17

continued to go there after my first -- the first

18

time that the abuse took place there.

19

consecutive that I was there, I believe, over the

20

next course of weeks.

21
22

Q

(BY MS. MENNINGER)

It was

What day of the week

was the first time you went?

23

A

I don't know.

24

Q

Do you know whether you went the very next

25

day or not?
9,5*,1,$ *,8))5( 



$JUHQ %ODQGR &RXUW 5HSRUWLQJ

1

A

I believe I did.

2

Q

All right.

3

9LGHR ,QF

How did you get there the very

next day?

4

MR. EDWARDS:

Form.

5

A

I believe my dad dropped me off again.

6

Q

(BY MS. MENNINGER)

When you say you

7

believe, do you recall him doing that or are you

8

guessing?

9

A

I don't -- well, this is how I figure

10

this.

11

Mar-a-Lago.

12

way I could have really gotten there would have been

13

my dad picking me up -- I mean, sorry, dropping me

14

off.

15

I don't remember Ghislaine picking me up from

Q

I didn't have my own car.

So the only

Do you have a distinct recollection of

16

your father dropping you off there more than one day

17

in a row?

18

A

Yes.

19

Q

You do not recall the car he was driving?

20

A

Like I said, he always drove trucks.

21
22
23

That's as good as I can get.
Q

And so -- and you worked on weekends as

well at Mar-a-Lago or no?

24

A

No.

25

Q

So the second day would have had to be
9,5*,1,$ *,8))5( 
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1

A

I wouldn't say directly.

2

Q

How --

3

A

I'd say I stayed with my parents for --

4

like, I think I finished school at Crestwood.

5

would have been in, I don't know, I guess eighth

6

grade, finished eighth grade.

7

know.

I really don't know.

So I

And then -- I don't
Around eighth grade.

8

Q

You went to Growing Together?

9

A

I think -- I think it was then.

10

Q

And how many years did you live at Growing

11

Together?

12

A

Over a year.

13

Q

Were you ever in foster care?

14

A

What Growing Together was, was like a

15

group home that sent you away to foster parents every

16

night.

17

Q

So you lived in other people's homes

18

during the period of time you were assigned to

19

Growing Together?

20

A

Well, you stayed at Growing Together

21

during the day and then at night you get sent home

22

with parents.

23
24
25

Q

Did you go to school while you were at

Growing Together?
A

Yeah, they offer education there.
9,5*,1,$ *,8))5( 
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1

Q

So the education was at Growing Together?

2

A

Yeah.

3

Q

You did not attend a Palm Beach County --

4

A

I did, but you had to earn your levels up

5

to be able to go outside.

6

level you have to get up to, to go out to another

7

school.

8

something.

9

to be able to go to outside school.

10

Q

So I don't remember what

I think there was like seven levels or
And you had to make it to, like, level 4

So for some period of time you were

11

assigned to Growing Together and you were going to

12

school at Growing Together.

13

time you were going to other schools and coming back

14

to Growing Together?

And for some period of

15

A

Correct.

16

Q

And then when you came back to Growing

17

Together, you were sent to spend the night at a

18

family's home?

19

A

Yes.

20

Q

So you never slept at Growing Together?

21

A

No.

22

Q

Did you live -- other than living at or

23

staying at Growing Together during the day and

24

sleeping at these other homes at night, is there

25

anywhere else that you recall living in the period
9,5*,1,$ *,8))5( 
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1

a 3.

I think it's

2
3

.

Q

Okay.

Do you see Relationship?

Can you

read that?

6

A

Friend.

7

Q

Okay.

8

I really can't make out

the telephone number.

4
5

9LGHR ,QF

Do you see just below that there's

a line that says number 21?

9

A

Do not stop -- sorry, Do not sign

10

application until requested to do so by

11

administrating an oath.

12

Q

Okay.

13

A

Applicant's signature age 13 or older.

14

Q

Oh, it's by the signature line?

15

A

Yeah.

16

Q

And that's your signature?

17

A

Yes.

18

Q

All right.

19

And this is the document that

you recall filling out for your first passport?

20

A

I don't recall doing it, but yes, it's in

21

my handwriting and it's got all of my information on

22

it.

23
24
25

Q

Okay.

And on line -- box 23 it's got your

driver's license checked off, right?
A

July 23.

Yeah, I really can't make out
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1

And when they say massage, that means erotic, okay?

2

That's their term for it.

3

of other witnesses that can attest to what massage

4

actually means.

5

And I'm telling you that Ghislaine told me

6

to go to

7

means sex.

8
9

I think there are plenty

Q

and give him a massage, which

Okay.

So

-- Ghislaine Maxwell told

you to go give a massage to

10

A

Correct.

11

Q

That's your testimony?

12

A

That is my testimony.

13

Q

All right.

14

?

Ghislaine Maxwell told you to

go give a massage to

, correct?

15

A

Correct.

16

Q

Ghislaine Maxwell told you to give a

massage to

, correct?

17
18

A

Correct.

19

Q

Ghislaine Maxwell told you to give a

20

massage to

, correct?

21

A

Correct.

22

Q

When did Ghislaine Maxwell tell you to

23

give a massage to

24

A

I don't know dates.

25

Q

Where were you?
9,5*,1,$ *,8))5( 
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1

A

When it happened?

2

Q

When Ghislaine Maxwell used the words, Go

3

give a massage to Bill Richardson, where were you?

4
5

MR. EDWARDS:

Mischaracterizes her testimony.

6

A

I can't tell you where we were.

7

where I was sent to.

8

she told me to do that.

9
10

Object to the form.

Q

I don't know where we were when

(BY MS. MENNINGER)

Where were you sent

to --

11

A

New Mexico.

12

Q

-- by Ghislaine Maxwell?

13
14

I know

MR. EDWARDS:

Object to the form.

Mischaracterizes her testimony again.

15

A

Are you smiling at me because --

16

Q

(BY MS. MENNINGER)

17
18
19

No, I'm asking you to

answer the question.
A

I have answered the question.

to New Mexico.

20

Q

Okay.

21

A

I already answered that.

22

I was sent

Where were you sent from?
I don't know

where I was sent from.

23

Q

Okay.

24

A

I was flying everywhere with these people.

25

Q

Where were you sent by Ghislaine Maxwell
9,5*,1,$ *,8))5( 
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1

to have sex with

2
3

MR. EDWARDS:

?
Object to the form.

Mischaracterized her testimony.

4

A

Many places.

5

Q

(BY MS. MENNINGER)

6

9LGHR ,QF

Ghislaine Maxwell sent

you to many places to have sex with

7

MR. EDWARDS:

?

Object to the form.

8

A

It happened at many places, yes.

9

Q

(BY MS. MENNINGER)

10
11
12
13
14
15
16

You had sex with

at many places is what you're saying,
correct?
A

I was sent to

at many

places to have sex with him.
Q

When did Ghislaine Maxwell send you to a

place to have sex with
A

17

?

You are asking -MR. EDWARDS:

Form.

18

A

-- me to answer the impossible.

19

Q

(BY MS. MENNINGER)

All right.

When did

20

Ghislaine Maxwell send you to have sex with the owner

21

of a large hotel chain?

22

MR. EDWARDS:

23
24
25

Object to the form.

Mischaracterization.
A

I'm going to keep answering the questions

the same way that I keep answering them.
9,5*,1,$ *,8))5( 
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1
2
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know where it was when she said to go do this.
Q

(BY MS. MENNINGER)

Okay.

Where were you

3

sent to have sex with the owner of a large hotel

4

chain by Ghislaine Maxwell?

5

MR. EDWARDS:

Object to the form.

6

A

I believe that was one time in France.

7

Q

(BY MS. MENNINGER)

8

A

I believe it was around the same time that

9
10

Which time in France?

Naomi Campbell had a birthday party.
Q

Where did you have sex with the owner of a

11

large hotel chain in France around the time of Naomi

12

Campbell's birthday party?

13

A

In his own cabana townhouse thing.

It was

14

part of a hotel, but I wouldn't call it a hotel.

15

Jeffrey was staying there.

Ghislaine was

16

staying there.

Emmy was staying there.

17

staying there.

This other guy was staying there.

18

don't know his name.

19
20

I was

I was instructed by Ghislaine to go and
give him an erotic massage.

21

Q

She used the words erotic massage?

22

A

No, that's my word.

23
24
25

I

what they would use.
Q

The word massage is

That's their code word.

Was she in the room when you gave this

erotic massage to the owner of a large hotel chain?
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3

A

9LGHR ,QF

No, she was not in the room.

She was in

another cabana.
Q

And other than telling you to go give the

4

owner of this large hotel chain a massage, do you

5

remember any other words she used to you to direct

6

you in what you should do?

7

A

Not at the time, no.

8

Q

Where did -- where were you and where was

9
10

Ms. Maxwell when she directed you to go have sex with
Marvin Minsky?

11

MR. EDWARDS:

Object to the form.

12

A

I don't know.

13

Q

(BY MS. MENNINGER)

14
15

Where did you go to

have sex with Marvin Minsky?
A

I believe it was the U.S. Virgin Islands,

16

Jeff's -- sorry, Jeffrey Epstein's island in the U.S.

17

Virgin Islands.

18

Q

And when was that?

19

A

I don't know.

20

Q

Do you have any time of year?

21

A

No.

22

Q

Do you know how old you were?

23

A

No.

24

Q

Other than Glenn Dubin, Stephen Kaufmann,

25

Prince Andrew, Jean Luc Brunel, Bill Richardson,
9,5*,1,$ *,8))5( 
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1

another prince, the large hotel chain owner and

2

Marvin Minsky, is there anyone else that Ghislaine

3

Maxwell directed you to go have sex with?

4
5

A

I am definitely sure there is.

remember everybody's name?

6

Q

7

about them?

8

A

9

Okay.

No.

Can you remember anything else

now.

Look, I've given you what I know right
I'm sorry.

This is very hard for me and very

10

frustrating to have to go over this.

11

don't recall all of the people.

12

amount of people that I was sent to.

13
14

But can I

Q

I don't -- I

There was a large

Do you have any notes of all these people

that you were sent to?

15

A

No, I don't.

16

Q

Where are your notes?

17

A

I burned them.

18

Q

When did you burn them?

19

A

In a bonfire when I lived at Titusville

20
21

because I was sick of going through this shit.
Q

Did you have lawyers who were representing

22

you at the time you built a bonfire and burned these

23

notes?

24

A

25

I've been represented for a long time, but

it was not under the instruction of my lawyers to do
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1

this.

2

and we believed that these memories were worth

3

burning.

4

My husband and I were pretty spiritual people

Q

So you burned notes of the men with whom

5

you had sex while you were represented by counsel in

6

litigation, correct?

7

MR. EDWARDS:

8
9
10

A
document.

12

This wasn't anything that was a public
This was my own private journal, and I

didn't want it anymore.

11

Q

Object to the form.

So we burned it.

(BY MS. MENNINGER)

When did you write

that journal?

13

A

Just over time.

I started writing it

14

probably in, I don't know, I can't speculate, 2012,

15

2011.

16
17

Q

So you did not write this journal at the

time it happened?

18

A

No.

19

Q

You started writing this journal

20

approximately a decade after you claim you finished

21

being sexually trafficked, correct?

22

A

Yes.

23

Q

And you started writing a journal after

24
25

you had a lawyer, correct?
A

Correct.
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1
2

Q

9LGHR ,QF

Including Mr. Edwards, who is sitting

right here, correct?

3

A

Correct.

4

Q

What did that journal look like?

5

A

It was green.

6

Q

And what else?

7

A

It was just a spiral notebook.

8

Q

Okay.

9
10

And what did you put into that

green spiral notebook?
A

Bad memories.

Things that I've gone

11

through, lots of things, you know.

12

There was a lot of pages.

13

that book.

14
15

Q

I can't tell you.

It was over 300 pages in

Did you ever show that book to your

lawyers?

16

A

No.

17

Q

Did you show that book to anyone?

18

A

My husband.

19

Q

Did you show it to anyone else besides

20

your husband?

21

A

No.

22

Q

Did you tear out pages and give them to

23
24
25

Sharon Churcher?
A

No, I wrote -- those pages that you're

talking about, I wrote for her specifically.
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wanted to know about the Prince Andrew incident.

2

Q

So that's a different piece of paper?

3

A

Yeah, that's just random paper.

4

Q

So you had a green spiral notebook that

5

you began sometime in 2011 or 2012 in which you wrote

6

down your recollections about what had happened to

7

you, and you burned that in a bonfire in 2013.

8

Did I get that right?

9

A

You got that right.

10

Q

And do you have no other names of people

11

to whom you claim Ghislaine Maxwell directed you to

12

have sex, correct?

13

A

At this time, no.

14

Q

Is there any document that would refresh

15
16

your recollection that you could look at?
A

If you have a document you'd like to show

17

me, I would be glad to look at it and tell you the

18

names I recognize off of that.

19
20

Q

I'm just asking you if there's a document

you know of that has this list of names in it?

21

A

Not in front of me, no.

22

Q

Where is the original of the photograph

23

that has been widely circulated in the press of you

24

with Prince Andrew?

25

A

I probably still have it.
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possession right now.

2

Q

Where is it?

3

A

Probably in some storage boxes.

4

Q

Where?

5

A

In Sydney.

6

Q

Where in Sydney?

7

A

At some family's house.

We got the boxes

8

shipped to Australia, and they were picked up off the

9

porch by my nephews and brought to their house.

10

Q

Which is where?

11

A

In Sydney.

12

Q

Where in Sydney?

13

A

14

Q

And who lives in that house?

15

A

Well, it's owned by my mother-in-law and

16

.

father-in-law, but my nephews live in the house.

17

Q

What are their names?

18

A

I'm not giving you the names of my

19

nephews.

20

Q

What's the address of the house?

21

A

Why would you want that?

22

Q

I want to know where the photograph is.

23

I'm asking you where the photograph is.

24

just told me it's somewhere in

25

A

And you've

Yes.
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Q

9LGHR ,QF

So where in

is the photograph

located?

3

A

If I can't 100 percent say that the

4

photograph is there, it could be at my house that I

5

presently live in.

6

address of my nephews' residence.

7
8

Q

I'm not going to give you the

When is the last time you saw the

photograph in person?

9

A

When I packed and left America.

10

Q

Colorado?

11

A

Yes.

12

Q

All right.

13

So you had that photograph

here with you in Colorado?

14

A

Yes.

15

Q

What's on the back of the photograph?

16

A

I'm sorry?

17

Q

Is there anything on the back of the

18

photograph?

19

A

20

There's like the date it was printed, but

no writing or anything.

21

Q

Okay.

22

A

I don't believe so.

23

don't remember.

24

it.

25

Q

Does it say where it was printed?
I think it just -- I

I just remember there's a date on

Whose camera was it taken with?
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1

A

My little yellow Kodak camera.

2

Q

Who took the picture?

3

A

Jeffrey Epstein.

4

Q

And where did you have it developed?

5

A

I believe when I got back to America.

6

Q

So where?

7

A

I don't know.

8

Q

Palm Beach?

9

A

I don't know.

10

Q

What is the date the photograph was

11

printed?

12

A

I believe it's in March 2001.

13

Q

Okay.

14

A

But that's just off of my photographic

15

memory.

16

think it's March 2001.

I don't -- it could be different, but I

17

Q

You have a photographic memory?

18

A

I'm not saying I have a photographic

19

memory.

20

I remember what it says, I believe it was March 2001.

21
22

Q

But if I'd look at the back of the photo and

Did the photograph ever leave your

possession for a while?

23

A

I gave it to the FBI.

24

Q

Okay.

25

A

When they took copies of it.

And when did you get it back?
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1

Q

When was that?

2

A

2011.

3

Q

When they came to interview you?

4

A

Yes.

5

Q

So from 2011 until you left Colorado it

6

was in your personal possession?

7

A

Yes.

8

Q

What other documents related to this case

9

are in that, storage boxes in Australia?

10
11

MR. EDWARDS:
A

Object to the form.

Documents related to this case -- there --

12

I don't know.

13

there's seven boxes full of Nerf guns, my kids' toys,

14

photos.

15

in there.

16

Q

I really can't tell you.

I mean,

I don't know what other documents would be

(BY MS. MENNINGER)

Did anyone search

17

those documents after you received discovery requests

18

from us in this case?

19

A

I haven't been able to obtain those boxes.

20

I can't get them sent back up to me.

21

cost me a large amount of money.

22

trying to look after my family, so I'm not able to

23

afford to get them up.

It's going to

And right now I'm

24

Q

You live in Australia, correct?

25

A

I do.
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1

read it.

2
3

MS. MENNINGER:

6
7
8

We're going off the

record.

4
5

9LGHR ,QF

MR. EDWARDS:

Yeah, that's fine.

She'll

read.
THE VIDEOGRAPHER:
proceedings.

That concludes today's

We're off the record at 5:28.

(Proceedings concluded at 5:28 p.m.)

9
10

* * * * * * *

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
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United States District Court
Southern District of New York
Virginia L. Giuffre,
Plaintiff,

Case No.: 15-cv-07433-RWS

v.
Ghislaine Maxwell,
Defendant.
________________________________/
AFFIDAVIT OF VIRGINIA GIUFFRE
I, Virginia Giuffre, swear and affirm as follows:
1. In around March 2011, I began discussions with attorney Bradley J. Edwards for the
purpose of retaining him as my legal counsel. It was my understanding that I was obtaining legal
services from him at that time.
2. In around March 2014, I hired attorneys Bradley J. Edwards and Paul G. Cassell to
represent me on legal matters, including a Crime Victims’ Rights Act (CVRA) action then
pending in Florida court in Florida. They have represented me (along with other attorneys)
continuously since then.
3. I have had confidential communications with Mr. Edwards and Mr. Cassell for the
purpose of seeking and receiving legal advice from them. I did not intend for any of my
confidential communications with them to be disclosed.
4. With regard to the defamation case known as Edwards and Cassell v. Dershowitz, I
did not authorize Mr. Edwards and Mr. Cassell to disclose any of my confidential
communications with them.
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

--------------------------------------------------X

Plaintiff,
v.
GHISLAINE MAXWELL,
Defendant.

.........................................

VIRGINIA L. GIUFFRE,

15-cv-07433-RWS

--------------------------------------------------X

DEFENDANT’S RESPONSE IN OPPOSITION TO
MOTION TO EXCEED PRESUMPTIVE TEN DEPOSITION LIMIT

Laura A. Menninger
Jeffrey S. Pagliuca
HADDON, MORGAN, AND FOREMAN, P.C.
East 10th Avenue
Denver, CO 80203
303.831.7364
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Defendant Ghislaine Maxwell (“Ms. Maxwell” ) files this Response in Opposition to
Plaintiff’s Motion to Exceed Presumptive Ten Deposition Limit, and states as follows:

INTRODUCTION
Despite having taken only three depositions to date, Plaintiff prematurely requests
permission to exceed the presumptive ten deposition limit imposed by Fed. R. Civ. P.
30(a)(2)(A)(i) and to conduct 17 separate depositions, almost twice the limit. Without legal
support, Plaintiff attempts to conflate the presumptive time limitation for each deposition of
seven hours with a right to take a total of 70 hours of depositions. This is an absurd reading of
the Federal Rules. The presumptive ten deposition limitation is an independent limitation, and
speaks to the number of separate deponents, not deposition time. Indeed, the two independent
limitations do not even appear in the same section of the rules.
The heart of Plaintiff’s argument is that Ms. Maxwell inconveniently testified and denied
Plaintiff’s claims, rather than invoking the Fifth Amendment. This dashed Plaintiff’s apparent
hope to obtain an adverse inference, rather than actually having to prove her case against Ms.
Maxwell. Instead, Ms. Maxwell fully testified for the entire 7 hours, responded to all questions
posed to her,1 and testified based on her actual knowledge. Ms. Maxwell’s testimony simply
bears no relevance to Plaintiff’s request to take more than 10 depositions of non-party witnesses.
Conspicuously absent from Plaintiff’s motion are (a) any actual information she believes
these witnesses may provide which is neither cumulative nor duplicative of other information
already disclosed in this case, (b) the fact the information can be obtained from other sources,

1

Plaintiff flatly mis-represents to the Court that Ms. Maxwell “refused” to answer the questions posed to
her, as the actual transcript amply demonstrates. Ms. Maxwell did not avoid any questions and answered
all questions to the best of her recollection relating to alleged events 15 years ago. The majority of the
bullet point “summary” of the matters about which Ms. Maxwell could not testify were based either on a
lack of any personal knowledge or the fact that the events claimed by Plaintiff did not actually happen.

1
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and (c) facts demonstrating that the burden and expense of the discovery is justified by the needs
of this case. Indeed, she has not established that the testimony is even relevant to the actual
issues in this matter. Plaintiff’s inability to establish these factors requires denial of the motion.

I.

PLAINTIFF’S REQUEST IS PREMATURE
First, the request to exceed the presumptive ten-deposition limit is premature. “[C]ourts

generally will not grant leave to expand the number of depositions until the moving party has
exhausted the ten depositions permitted as of right under Rule 30(a)(2)(A) or the number
stipulated to by the opposing party.” Gen. Elec. Co. v. Indem. Ins. Co. of N. Am., No. 3:06-CV232 (CFD), 2006 WL 1525970, at *2 (D. Conn. May 25, 2006).
This guideline makes sense because a “moving party must not only justify those
depositions it wishes to take, but also the depositions it has already taken.” Id. (citing Barrow v.
Greenville Indep. Sch. Dist., 202 F.R.D. 480, 482 (N.D.Tex. 2001)). This rule is in place because
“a party could indirectly circumvent the cap on depositions by exhausting the maximum allotted
number to those that she could not justify under the Rule 26(b)(2) standards, and then seek[ ]
leave to exceed the limit in order to take depositions that she could substantiate.” Id. at 483.
Here, Plaintiff seeks a pre-emptive determination that she should be permitted 17
depositions, almost twice the presumptive limit, yet her proposed depositions are not calculated
to lead to admissible evidence in this case. By way of example, Plaintiff identifies Nadia
Marcinkova, Sarah Kellen (a/k/a Sarah Kensignton or Sarah Vickers), and Jeffrey Epstein as
alleged “co-conspirators” with each other. She requests the depositions of each. Plaintiff
anticipates each will invoke the Fifth Amendment –in other words, she will not obtain any
discoverable information from them.

2
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Plaintiff makes a bizarre argument that somehow this testimony can be used to create an
adverse inference against Ms. Maxwell,2 despite the fact that Ms. Maxwell did not invoke the
Fifth Amendment and she testified fully and answered every question posed to her with the only
exception the irrelevant and harassing questions Plaintiff posed to her concerning her adult,
consensual sexual activities. In other words, depositions of Marcincova, Kellen and Epstein
would serve Plaintiff’s goal to make a convoluted legal argument, not to actually seek
discoverable information. In light of this, the “burden or expense of the proposed discovery
outweighs its likely benefit, considering the needs of the case, the parties' resources, the
importance of the issues at stake in the action, and the importance of the discovery in resolving
the issues.” Atkinson v. Goord, No. 01 CIV. 0761 LAKHBP, 2009 WL 890682, at *1 (S.D.N.Y.
Apr. 2, 2009); Fed. R. Civ. P. 26(b)(1). If Plaintiff chooses to use her depositions in this manner,
she risks utilizing three of her available 10 depositions for an illegitimate purpose. She should
not be rewarded with a pre-emptive carte blanche in advance to take additional depositions.

II.

THE PROPOSED DEPOSITIONS ARE CUMULATIVE, DUPLICATIVE, AND
NOT RELEVANT TO THE CENTRAL ISSUES OF THE DISPUTE
Plaintiff has not met the requisite showing to permit in excess of 10 depositions. In

Sigala v. Spikouris, 00 CV 0983(ILG), 2002 WL 721078 at *3 (E.D.N.Y. Mar. 7, 2002), the
Court set forth the general principles relevant to a party's application to conduct more than ten
depositions:

2

Invocation of the Fifth Amendment by a third party witness cannot be used to create an adverse
inference against a party in a civil action. See United States v. Dist. Council of New York City & Vicinity
of United Bhd. of Carpenters & Joiners of Am., No. 90 CIV. 5722 (CSH), 1993 WL 159959, at *5
(S.D.N.Y. May 12, 1993) (“the general rule [is] that an individual's claim of Fifth Amendment protection
is personal, and does not give rise to adverse inferences against others.” ); Brenner v. World Boxing
Council, 675 F.2d 445, 454 n. 7 (2d Cir.), cert denied, 459 U.S. 835 (1982) (“Furthermore, since King
was a non-party witness, no adverse inference against appellees could have been drawn from his refusal
to testify.” ).

3
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The Federal Rules presumptively limit the number of depositions that each side
may conduct to ten. See Fed.R.Civ.P. 30(a)(2) (A) (“A party must obtain leave of
court, which shall be granted to the extent consistent with the principles stated in
Rule 26(b)(2), if ... a proposed deposition would result in more than ten
depositions being taken ....” ); accord Universal City Studios v. Reimerdes,104
F.Supp.2d 334, 342 (S.D.N.Y.2000); Landry v. St. James Parish Sch. Bd., No.
Civ. A 99-1438, 2000 WL 1741886, at *2 (E.D.La. Nov. 22, 2000). The purpose
of Rule 30(a)(2)(A) is to “enable courts to maintain a ‘tighter rein’on the extent
of discovery and to minimize the potential cost of ‘[w]ide-ranging discovery’. . .
.” Whittingham v. Amherst Coll., 163 F.R.D. 170, 171-72 (D.Mass.1995) (citation
omitted). Accordingly, “[t]he mere fact that many individuals may have
discoverable information does not necessarily entitle a party to depose each such
individual.” Dixon v. Certainteed Corp., 164 F.R.D. 685, 692 (D.Kan.1996).
“The factors relevant to determining whether a party should be entitled to more than ten
depositions are now set forth in Fed.R.Civ.P. 26(b)(2)(C)3 and include whether (1) the discovery
sought is unreasonably cumulative or duplicative or can be obtained from some other source that
is more convenient, less burdensome, or less extensive, (2) the party seeking discovery has had
ample opportunity to obtain the information by discovery in the action, and (3) the burden or
expense of the proposed discovery outweighs its likely benefit, considering the needs of the case,
the parties' resources, the importance of the issues at stake in the action, and the importance of
the discovery in resolving the issues.” Atkinson, 2009 WL 890682, at *1 (S.D.N.Y. Apr. 2, 2009)
(internal quotations omitted).

3

Rule 26(b)(1) has since been modified to read “(i) the discovery sought is unreasonably cumulative or duplicative,
or can be obtained from some other source that is more convenient, less burdensome, or less expensive; (ii) the party
seeking discovery has had ample opportunity to obtain the information by discovery in the action; or (iii) the
proposed discovery is outside the scope permitted by Rule 26(b)(1).” The scope of discovery permitted by 26(b)(1)
is “non-privileged matter that is relevant to any party's claim or defense and proportional to the needs of the case,
considering the importance of the issues at stake in the action, the amount in controversy, the parties’relative access
to relevant information, the parties’resources, the importance of the discovery in resolving the issues, and whether
the burden or expense of the proposed discovery outweighs its likely benefit.” Thus, the factors to be considered
have simply been moved to a new number with cross reference.

4
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Weighing these factors, there is no basis for permitting more than the presumptive ten
deposition limit. First, as highlighted by the motion, the information purportedly sought is
cumulative and duplicative. By way of example, Plaintiff has already deposed Johanna Sjoberg
(a former Epstein employee), Juan Alessi (a former Epstein employee), and David Rodgers4
(former Epstein Pilot). She further seeks to depose Maria Alessi and Jo Fontanella (former
Epstein household employees), as well as Dana Burns and Emmy Taylor (identified as assistants
to Ms. Maxwell or Mr. Epstein). The information Plaintiff claims each of the witnesses may
have is identical to that of each other –what they observed while working for Epstein. Plaintiff
goes so far as to state that Maria Alessi’s deposition is expected to “corroborate” the
observations of her husband’s.
Plaintiff admits that the purpose in seeking the additional depositions is “obtaining
witnesses, like Ms. Sjoberg, who can corroborate that [Plaintiff] is telling the truth.” Yet, Ms.
Sjoberg did not “corroborate that [Plaintiff] is telling the truth.” Instead, she testified that

Regardless, Plaintiff is looking in vain for more testimony of exactly the same character,
precisely the type of testimony the presumptive limit is intended to prevent.
Similarly, the expected deposition testimony of former Palm Beach Detective Joe
Recarey and former Palm Beach Police Chief Michael Reiter are duplicative of each other.
4

Mr. Rodgers deposition, held last Friday and requiring a separate trip to Florida for Colorado counsel after the
scheduled court hearing on Thursday, served simply to authenticate flight logs. There are far more convenient, less
burdensome, and less expensive methods by which such information could have been obtained, such as a verifying
affidavit, yet Plaintiff chose to unnecessarily burden counsel, the witness and counsel for the witness with a 3 hour
deposition to accomplish the same end.

5
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Putting aside the admissibility of this testimony, it appears that both men were involved in the
investigation of Mr. Epstein and are expected to testify about their investigation. Plaintiff’s
allegations were not a part of their investigation, which took place years after Plaintiff left the
country. Moreover, their investigation did not involve Ms. Maxwell. Again, such duplicative
and irrelevant deposition testimony speaks to the intended purpose of the ten-deposition limit,
not a reason to exceed that limit.
The same holds true for Nadia Marcinkova, Sarah Kellen (a/k/a Sarah Kensignton or
Sarah Vickers) and Jeffrey Epstein, each of whom Plaintiff anticipates will not respond to
questions and invoke their Fifth Amendment right. As discussed above, such invocation has no
bearing on the issues in this matter. Moreover, it is obviously cumulative and duplicative.
Plaintiff also identifies Rinaldo Rizzo and Jean Luc Brunel but fails to provide any
information from which Ms. Maxwell or the Court could identify the subject matter of their
expected testimony. Thus, it is unclear how these individuals have information that differs from
or would add to the other proposed deponents. It is the Plaintiff’s burden to explain to the Court
why these depositions should be permitted if they exceed the presumptive limit, why the
information would not be cumulative, and its relevance to the important issues in the action, or
the importance of the discovery in resolving those issues. She simply fails to provide any
information by which the Court can assess these factors, and thus should not be permitted to
exceed the deposition limit based on her proffer.

III.

THE TESTIMONY SOUGHT IS IRRELEVANT TO THIS SINGLE COUNT
DEFAMATION CASE
This case is a simple defamation case. Plaintiff, through her counsel, filed a pleading

making certain claims regarding “Jane Doe No. #3” –the Plaintiff –and her alleged

6
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“circumstances.” See Complaint. Ms. Maxwell denied the allegations made stating they were
“untrue” and “obvious lies.” Plaintiff claims these statements are defamatory because she has
been called a “liar.”
“A public figure claiming defamation under New York law must establish that ‘the
statements ... complain[ed] of were (1) of and concerning [the plaintiff], (2) likely to be
understood as defamatory by the ordinary person, (3) false, and (4) published with actual
malice.’” Biro v. Conde Nast, 963 F. Supp. 2d 255, 276 (S.D.N.Y. 2013), aff'd, 807 F.3d 541
(2d Cir. 2015), and aff'd, 622 F. App'x 67 (2d Cir. 2015).
If Ms. Maxwell’s statements are essentially true –Plaintiff lied –Plaintiff cannot
establish her claim, and it is an absolute defense.5 Further, if Plaintiff cannot prove actual malice
by Ms. Maxwell, her claim fails. See Contemporary Mission, Inc. v. New York Times Co., 842
F.2d 612, 621 (2d Cir. 1988) (limited purpose public figure must establish by clear and
convincing evidence that the defendant published the alleged defamatory statement with actual
malice, “that is, with knowledge that it was false or with reckless disregard of whether it was
false or not” ) (quoting New York Times, 376 U.S. 241, 280 (1964)). That is, Plaintiff must prove
that Ms. Maxwell permitted the publication of the statement knowing it to be untrue.
None of the witnesses identified are listed as having discoverable information regarding
any of the elements of this claim. None is claimed to have direct knowledge to confirm the truth
of Plaintiff’s claims about what happened to her, that the acts she claims she participated in
5

There is only one public statement that existed on January 2, 2015 to which Ms. Maxwell was responding in the
statement by her press agent. The document is the Joinder Motion filed in the Crime Victims’Rights Act case on
behalf of Plaintiff by her attorneys, Bradley Edwards and Paul Cassell. Menninger Decl., Ex. A, p. 4. The very first
line describing Jane Doe #3 Circumstances is false, as Plaintiff now concedes. It read: “In 1999, Jane Doe #3 was
approached by Ghislaine Maxwell,” and continuing that “Maxwell persuaded Jane Doe # 3 (who was only fifteen
years old) to come to Epstein's mansion . . .” Plaintiff now concedes that she did not meet Ms. Maxwell or Mr.
Epstein in 1999, and she was not 15 years old. Menninger Decl., Ex. A at 26-29. No amount of “circumstantial
evidence” can overcome the fact that Ms. Maxwell’s statement was correct and that statements in the Joinder
Motion were untrue.

7
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occurred or that they occurred with the people she claims to have been involved. Rather, each
witness identified as being able to provide their observations regarding “other” allegedly
underage girls, their own personal experience,6 or beliefs about Plaintiff’s credibility. None of
this is relevant. This is not a case about Jeffery Epstein or the alleged “modus operandi of the
Epstein organization.” This is a simple case of if Ms. Maxwell’s denial of the allegations made
by Plaintiff about Plaintiff’s own interactions with Maxwell was defamatory, and if Ms. Maxwell
acted with actual malice in issuing the denial. Plaintiff’s attempt to amplify this proceeding into
something broader should not be condoned.
Because the evidence sought is nothing more than extraneous inadmissible
“circumstantial evidence” 7 irrelevant to proving the essential elements of the claim, “the burden
or expense of the proposed discovery outweighs its likely benefit, considering the needs of the
case, the parties' resources, the importance of the issues at stake in the action, and the importance
of the discovery in resolving the issues.” Atkinson, 2009 WL 890682, at *1. As such, the
request for the additional depositions should be denied.
WHEREFORE, Ms. Maxwell requests that the Motion to permit in excess of the
presumptive ten deposition limit be denied; alternatively, if in excess of ten depositions are
permitted, Ms. Maxwell requests that Plaintiff be required to pay all costs and attorney’s fees
6

The information sought is also inadmissible. Plaintiff seeks testimony from witness who she claims will testify to
experience similar to her stories and this will “corroborate Ms. Giuffre's account description of the motive, way in
which Epstein and his co-conspirators created opportunity, intent, plan, knowledge, and to the specifics that make up
the criminal signature of Epstein and his co-conspirators.” Motion at 15-16. Such evidence is prohibited by

FRE 404(b), which states “Evidence of a crime, wrong, or other act is not admissible to prove a person’s
character in order to show that on a particular occasion the person acted in accordance with the character.”
Furthermore, no other witness has claimed as Plaintiff does that Ghislaine Maxwell sexually abused them, sexually
trafficked them, or that she partook in daily sex with any underage girls. Plaintiff’s claim stands in isolation because
it is fictional.
7

This “circumstantial evidence” has no bearing on the truthfulness of the stories published by Plaintiff. It is equally
likely to show that Plaintiff became aware of the allegations of others and decided to hop on the band wagon. She
then made up similar claims for the purpose of getting paid hundreds of thousands of dollars by the media for
publicizing her allegations and identifying well know public figures whose names she has seen documents that she
reviewed or other stories she had read.

8
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associated with attending any deposition occurring outside 100 miles of the Courthouse for the
Southern District of New York pursuant to S.D.N.Y L.Civ.R. 30.1.
Dated: June 6, 2016.

Respectfully submitted,

/s/ Laura A. Menninger
Laura A. Menninger (LM-1374)
Jeffrey S. Pagliuca (pro hac vice)
HADDON, MORGAN AND FOREMAN, P.C.
150 East 10th Avenue
Denver, CO 80203
Phone: 303.831.7364
Fax:
303.832.2628
lmenninger@hmflaw.com
Attorneys for Ghislaine Maxwell

9
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CERTIFICATE OF SERVICE
I certify that on June 6, 2016, I electronically served this Defendant’s Response in Opposition to
Motion to Exceed Presumptive Ten Deposition Limit via ECF on the following:
Sigrid S. McCawley
Meridith Schultz
BOIES, SCHILLER & FLEXNER, LLP
401 East Las Olas Boulevard, Ste. 1200
Ft. Lauderdale, FL 33301
smccawley@bsfllp.com
mschultz@bsfllp.com
Bradley J. Edwards
FARMER, JAFFE, WEISSING, EDWARDS,
FISTOS & LEHRMAN, P.L.
425 North Andrews Ave., Ste. 2
Ft. Lauderdale, FL 33301
brad@pathtojustice.com

Paul G. Cassell
383 S. University Street
Salt Lake City, UT 84112
cassellp@law.utah.edu

J. Stanley Pottinger
49 Twin Lakes Rd.
South Salem, NY 10590
StanPottinger@aol.com

/s/ Nicole Simmons
Nicole Simmons
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
--------------------------------------------------X

Plaintiff,
v.
GHISLAINE MAXWELL,
Defendant.

..........................................
......

VIRGINIA L. GIUFFRE,

15-cv-07433-RWS

--------------------------------------------------X
Declaration Of Laura A. Menninger In Support Of
Defendant’s Response in Opposition to Motion To Exceed
Presumptive Ten Deposition Limit
I, Laura A. Menninger, declare as follows:

1.

I am an attorney at law duly licensed in the State of New York and admitted to

practice in the United States District Court for the Southern District of New York. I am a
member of the law firm Haddon, Morgan & Foreman, P.C., counsel of record for Defendant
Ghislaine Maxwell (“Maxwell” ) in this action. I respectfully submit this declaration in support of
Ms. Maxwell’s Response in Opposition to Motion To Exceed Presumptive Ten Deposition
Limit.

2.

Attached as Exhibit A (filed under seal) is a true and correct copy of excerpts

from the Deposition of Virginia Giuffre taken in the above captioned matter on May 3, 2016, and
designated by Plaitniff as Confidential under the Protective Order.
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By: /s/ Laura A. Menninger
Laura A. Menninger

CERTIFICATE OF SERVICE
I certify that on June 6, 2016, I electronically served this Declaration Of Laura A.
Menninger In Support Of Response in Opposition to Motion To Exceed Presumptive Ten
Deposition Limit via ECF on the following:
Sigrid S. McCawley
Meridith Schultz
BOIES, SCHILLER & FLEXNER, LLP
401 East Las Olas Boulevard, Ste. 1200
Ft. Lauderdale, FL 33301
smccawley@bsfllp.com
mschultz@bsfllp.com
Bradley J. Edwards
FARMER, JAFFE, WEISSING, EDWARDS,
FISTOS & LEHRMAN, P.L.
425 North Andrews Ave., Ste. 2
Ft. Lauderdale, FL 33301
brad@pathtojustice.com

Paul G. Cassell
383 S. University Street
Salt Lake City, UT 84112
cassellp@law.utah.edu

J. Stanley Pottinger
49 Twin Lakes Rd.
South Salem, NY 10590
StanPottinger@aol.com

/s/ Nicole Simmons
Nicole Simmons
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EXHIBIT A
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
--------------------------------------------------X

Plaintiff,
v.
GHISLAINE MAXWELL,
Defendant.

..........................................
......

VIRGINIA L. GIUFFRE,

15-cv-07433-RWS

--------------------------------------------------X
DECLARATION OF LAURA A. MENNINGER IN SUPPORT OF REPLY IN SUPPORT
OF MOTION TO COMPEL ALL ATTORNEY-CLIENT COMMUNICATIONS AND
ATTORNEY WORK PRODUCT
PLACED AT ISSUE BY PLAINTIFF AND HER ATTORNEYS

I, Laura A. Menninger, declare as follows:

1.

I am an attorney at law duly licensed in the State of New York and admitted to

practice in the United States District Court for the Southern District of New York. I am a
member of the law firm Haddon, Morgan & Foreman, P.C., counsel of record for Defendant
Ghislaine Maxwell in this action. I respectfully submit this declaration in support of Reply in
Support of Motion To Compel All Attorney-Client Communications and Attorney Work Product
Placed At Issue By Plaintiff And Her Attorneys.

2.

Attached as Exhibit Q is a true and correct copy of portions of Defendant

Ghislaine Maxwell’s Responses and Objections to Plaintiff’s Second Request for Production of
Documents, served May 16, 2016.
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3.

Attached as Exhibit R is a true and correct copy the Complaint filed in Jane Doe

102 v. Epstein, Case 9:09-cv-80656-KAM, in the United States District Court for the Southern
District of Florida, filed on May 1, 2009.

4.

Attached as Exhibit S (filed under seal) is a true and correct copy of excerpts from

the Deposition of Virginia Giuffre taken in the above captioned matter on May 3, 2016, and
designated by Plaintiff as Confidential under the Protective Order.

By: /s/ Laura A. Menninger
Laura A. Menninger

CERTIFICATE OF SERVICE
I certify that on June 6, 2016, I electronically served this Declaration Of Laura A. Menninger In
Support Of Reply In Support Of Motion To Compel All Attorney-Client Communications And
Attorney Work Product Placed At Issue By Plaintiff And Her Attorneys via ECF on the
following:
Sigrid S. McCawley
Meridith Schultz
BOIES, SCHILLER & FLEXNER, LLP
401 East Las Olas Boulevard, Ste. 1200
Ft. Lauderdale, FL 33301
smccawley@bsfllp.com
mschultz@bsfllp.com

Paul G. Cassell
383 S. University Street
Salt Lake City, UT 84112
cassellp@law.utah.edu

Bradley J. Edwards
FARMER, JAFFE, WEISSING, EDWARDS,
FISTOS & LEHRMAN, P.L.
425 North Andrews Ave., Ste. 2
Ft. Lauderdale, FL 33301
brad@pathtojustice.com
/s/ Nicole Simmons
Nicole Simmons
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United States District Court
Southern District of New York
Virginia L. Giuffre,
Plaintiff,

Case No.: 15-cv-07433-RWS

v.
Ghislaine Maxwell,
Defendant.
____________________________/
DECLARATION OF SIGRID S. McCAWLEY IN SUPPORT OF PLAINTIFF’S
REPLY TO MOTION TO EXCEED PRESUMPTIVE TEN DEPOSITION LIMIT
I, Sigrid S. McCawley, declare that the below is true and correct to the best of my
knowledge as follows:
1.

I am a partner with the law firm of Boies, Schiller & Flexner LLP and duly

licensed to practice in Florida and before this Court pursuant to this Court’s September 29, 2015
Order granting my Application to Appear Pro Hac Vice.
2.

I respectfully submit this Declaration in Support of Plaintiff’s Reply to Motion to

Exceed Presumptive Ten Deposition Limit.
3.

Attached hereto as Exhibit 1 is a true and correct copy of

Deposition Transcript excerpts dated May 18, 2016.
4.

Attached hereto as Exhibit 2 is a true and correct copy of

Deposition Transcript excerpts dated June 10, 2016.
5.

Attached hereto as Exhibit 3 is a true and correct copy of Juan Alessi’s

Deposition Transcript excerpts dated June 1, 2016.
I declare under penalty of perjury that the foregoing is true and correct.
/s/ Sigrid S. McCawley
Sigrid S. McCawley, Esq.

Rough

Case 1:15-cv-07433-LAP Document 1090-23 Filed 07/30/20 Page 2 of 3

Dated: June 13, 2016.
Respectfully Submitted,
BOIES, SCHILLER & FLEXNER LLP
By: /s/ Sigrid McCawley
Sigrid McCawley (Pro Hac Vice)
Meredith Schultz (Pro Hac Vice)
Boies Schiller & Flexner LLP
401 E. Las Olas Blvd., Suite 1200
Ft. Lauderdale, FL 33301
(954) 356-0011
David Boies
Boies Schiller & Flexner LLP
333 Main Street
Armonk, NY 10504
Bradley J. Edwards (Pro Hac Vice)
FARMER, JAFFE, WEISSING,
EDWARDS, FISTOS & LEHRMAN, P.L.
425 North Andrews Avenue, Suite 2
Fort Lauderdale, Florida 33301
(954) 524-2820
Paul G. Cassell (Pro Hac Vice)
S.J. Quinney College of Law
University of Utah
383 University St.
Salt Lake City, UT 84112
(801) 585-52021

1

This daytime business address is provided for identification and correspondence purposes only and is
not intended to imply institutional endorsement by the University of Utah for this private representation.
2
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 13th day of June, 2016, I electronically filed the
foregoing document with the Clerk of Court by using the CM/ECF system. I also certify that the
foregoing document is being served this day on the individuals identified below via transmission
of Notices of Electronic Filing generated by CM/ECF.
Laura A. Menninger, Esq.
Jeffrey Pagliuca, Esq.
HADDON, MORGAN & FOREMAN, P.C.
150 East 10th Avenue
Denver, Colorado 80203
Tel: (303) 831-7364
Fax: (303) 832-2628
Email: lmenninger@hmflaw.com
jpagliuca@hmflaw.com

/s/ Sigrid S. McCawley
Sigrid S. McCawley

3
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5.

Attached hereto as Exhibit 3 is a true and correct copy of Juan Alessi’s

Deposition Transcript excerpts dated June 1, 2016.
I declare under penalty of perjury that the foregoing is true and correct.
/s/ Sigrid S. McCawley
Sigrid S. McCawley, Esq.
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Dated: June 14, 2016.
Respectfully Submitted,
BOIES, SCHILLER & FLEXNER LLP
By: /s/ Sigrid McCawley
Sigrid McCawley (Pro Hac Vice)
Meredith Schultz (Pro Hac Vice)
Boies Schiller & Flexner LLP
401 E. Las Olas Blvd., Suite 1200
Ft. Lauderdale, FL 33301
(954) 356-0011
David Boies
Boies Schiller & Flexner LLP
333 Main Street
Armonk, NY 10504
Bradley J. Edwards (Pro Hac Vice)
FARMER, JAFFE, WEISSING,
EDWARDS, FISTOS & LEHRMAN, P.L.
425 North Andrews Avenue, Suite 2
Fort Lauderdale, Florida 33301
(954) 524-2820
Paul G. Cassell (Pro Hac Vice)
S.J. Quinney College of Law
University of Utah
383 University St.
Salt Lake City, UT 84112
(801) 585-52022

2

This daytime business address is provided for identification and correspondence purposes only and is
not intended to imply institutional endorsement by the University of Utah for this private representation.
3
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 14th day of June, 2016, I electronically filed the
foregoing document with the Clerk of Court by using the CM/ECF system. I also certify that the
foregoing document is being served this day on the individuals identified below via transmission
of Notices of Electronic Filing generated by CM/ECF.
Laura A. Menninger, Esq.
Jeffrey Pagliuca, Esq.
HADDON, MORGAN & FOREMAN, P.C.
150 East 10th Avenue
Denver, Colorado 80203
Tel: (303) 831-7364
Fax: (303) 832-2628
Email: lmenninger@hmflaw.com
jpagliuca@hmflaw.com

/s/ Sigrid S. McCawley
Sigrid S. McCawley

4
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
--------------------------------------------------X

Plaintiff,
v.
GHISLAINE MAXWELL,
Defendant.

............................................

VIRGINIA L. GIUFFRE,

15-cv-07433-RWS

--------------------------------------------------X
Declaration Of Laura A. Menninger In Support Of Defendant’s Response in
Opposition to Extending Deadline to Complete Depositions and
Motion for Sanctions for Violations of Rule 45
I, Laura A. Menninger, declare as follows:

1.

I am an attorney at law duly licensed in the State of New York and admitted to

practice in the United States District Court for the Southern District of New York. I am a
member of the law firm Haddon, Morgan & Foreman, P.C., counsel of record for Defendant
Ghislaine Maxwell (“Maxwell”) in this action. I respectfully submit this declaration in support of
Defendant’s Response in Opposition to Extending Deadline to Complete Depositions and
Motion for Sanctions for Violations of Rule 45.

2.

Attached as Exhibit A (filed under seal) is a true and correct copy of excerpts

from the Deposition of Rinaldo Rizzo on June 10, 2016, and designated by Plaintiff as
Confidential under the Protective Order.

3.

Attached as Exhibit B (filed under seal) is a true and correct copy of The

Billionaire Playboys Club book manuscript drafted by Plaintiff, designated by Plaintiff as
Confidential under the Protective Order
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13.

Attached as Exhibit L (filed under seal) is the certificate of service for

14.

Attached as Exhibit M is a true and correct copy of my correspondence to

Plaintiff’s counsel of May 25, 2016.

15.

Attached as Exhibit N is a Notice of Subpoena and Deposition for Sharon

Churcher on June 16, and the certificate of service dated June 4.

By: /s/ Laura A. Menninger
Laura A. Menninger

CERTIFICATE OF SERVICE
I certify that on June 20, 2016, I electronically served this Declaration Of Laura A.
Menninger In Support Of Defendant’s Response in Opposition to Extending Deadline to
Complete Depositions and Motion for Sanctions for Violations of Rule 45 via ECF on the
following:
Sigrid S. McCawley
Meridith Schultz
BOIES, SCHILLER & FLEXNER, LLP
401 East Las Olas Boulevard, Ste. 1200
Ft. Lauderdale, FL 33301
smccawley@bsfllp.com
mschultz@bsfllp.com
Bradley J. Edwards
FARMER, JAFFE, WEISSING, EDWARDS,
FISTOS & LEHRMAN, P.L.
425 North Andrews Ave., Ste. 2
Ft. Lauderdale, FL 33301
brad@pathtojustice.com

Paul G. Cassell
383 S. University Street
Salt Lake City, UT 84112
cassellp@law.utah.edu

J. Stanley Pottinger
49 Twin Lakes Rd.
South Salem, NY 10590
StanPottinger@aol.com

/s/ Nicole Simmons
Nicole Simmons
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Fromm:

jeffeyE ^jeevacation@gmaiicom^

Sent

Wednesday, January 21, 20l51Z:O1PK4

To:

Gmax

I have never been a party in any criminal action pertaining to JE

Every story in the press innuendo and comment has been taken from civ
depositions against JE, which were settled many years ago. None of the
depositions were ever subject to cross examination,

not one.

any

PRK0LEGED8M_ 00iU85

CONFIDENTIAL

I
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due to.. VR ..lack

of credibility "

The new interest in this old settled case results from lawyers representing
some of JE victims filed a suit against the US government not JE .

They

contend that the Us govt violated their rights.

The document and deal that JE negotiated with the government was given
to the lawyers 6 years ago and is a public document.

z

PRN| LEGEDGM_ U01080

CONFIDENTIAL
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11- reserve my right to file complaint and sue for defamation and slander

please note

The information contained in this communication is

confidential, may be attorney- client privileged, may
constitute inside information, and is intended only for
the use of the addressee. It is the property of
JEE

Unauthorized use, disclosure or copying of this
communication or any part thereof is strictly prohibited
and may be unlawful. If you have received this
communication in error, please notify us immediately by
return e- mail or by e- mail to ' eevacation c Umail. com, and
destroy this communication and all copies thereof,
including all attachments. copyright -all rights reserved

PRIVILEGED GM 001087
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From:

Sent:

jeffrey E. < jeevacation@gmail. com>
Sunday, January 25, 2015 4:41 AM

To:

G Maxwell

Subject:

Re:

ok, with me,

You have done nothing wrong and i woudl urge you to start acting like it.

not as an esacping convict.

go to parties. deal with it..

go outside, head high,

i had lisa svenson the swedish ocean

ambassador yesteady she said no one on her ocean panel takes this stuff seriously and you would be welcoe to
the ocean conferenec water conference etc.

On Sat, Jan 24, 2015 at 1: 22 PM, G Maxwell < GMax 1

ellmax. corn> wrote:

I would appreciate it if shelley would come out and say she was your gTriend - I think she was from end 99 to
2002

THE TERRAMAR PROJECT
FACEBOOK

TWITTER

G+
PINTEREST

INSTAGRAM
PLEDGE

THE DAILY CATCH

please note

The information contained in this communication is

confidential, may be attorney- client privileged, may
constitute inside information, and is intended only for
the use of the addressee. It is the property of
JEE

Unauthorized use, disclosure or copying of this
communication or any part thereof is strictly prohibited
and may be unlawful. If you have received this
communication in error, please notify us immediately by
mail. com, and
return e- mail or by e- mail to ieevacation
destroy this communication and all copies thereof,
including all attachments. copyright -all rights reserved

PRIVILEGED GM_ 001098
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EXHIBIT K
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From:
To:
Cc:
Subject:
Date:
Attachments:

Meredith Schultz
Laura Menninger
Sigrid McCawley; Paul Cassell (cassellp@law.utah.edu); "brad@pathtojustice.com" (brad@pathtojustice.com);
Jeff Pagliuca
Notice of Subpoena
Tuesday, May 17, 2016 5:10:02 AM
2016-05-16 Notice of Service & Subpoena for Deposition to

Laura,
Please see the attached.
Thanks,
Meredith

Meredith L. Schultz
BOIES, SCHILLER & FLEXNER LLP
401 East Las Olas Blvd., Suite 1200
Fort Lauderdale, FL 33301
Phone: 954-356-0011 ext. 4204
Fax: 954-356-0022
http://www.bsfllp.com

The information contained in this electronic message is confidential information intended only for the use of the named recipient(s) and
may contain information that, among other protections, is the subject of attorney-client privilege, attorney work product or exempt from
disclosure under applicable law. If the reader of this electronic message is not the named recipient, or the employee or agent responsible
to deliver it to the named recipient, you are hereby notified that any dissemination, distribution, copying or other use of this
communication is strictly prohibited and no privilege is waived. If you have received this communication in error, please immediately
notify the sender by replying to this electronic message and then deleting this electronic message from your computer. [v.1]

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

--------------------------------------------------X

Plaintiff,
v.
GHISLAINE MAXWELL,
Defendant.

.............................................

VIRGINIA L. GIUFFRE,

15-cv-07433-RWS

--------------------------------------------------X

MOTION TO REOPEN DEPOSITION OF PLAINTIFF VIRGINIA GIUFFRE

Laura A. Menninger
Jeffrey S. Pagliuca
HADDON, MORGAN, AND FOREMAN, P.C.
East 10th Avenue
Denver, CO 80203
303.831.7364
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Pursuant to Federal Rule of Civil Procedure 30(a)(2), Defendant Ghislaine Maxwell
seeks leave of the Court to reopen the deposition of Plaintiff Virginia Giuffre, and as grounds
therefore states as follows:
INTRODUCTION
Plaintiff has engaged in an active effort to hide relevant information and prevent the fair
examination of Plaintiff on her claims. Due to these multiple and repeated discovery violations,
key information and documents were unavailable to Ms. Maxwell prior to Plaintiff’s depositions
on May 3, 2016. Some obviously relevant documents and disclosures remain concealed and are
the subject of pending frivolous efforts by Plaintiff to evade her discovery obligations.
Recently, Plaintiff completely changed her Rule 26(a) initial disclosures and added
multiple new witnesses while deleting many others. In addition, in the initial deposition,
Plaintiff’s counsel improperly prevented Plaintiff from testifying regarding key relevant nonprivileged information without basis or justification.
Finally, Plaintiff has now provided an errata sheet to her sworn depositions testimony in
which she materially and substantially contradicts her own testimony. For these reasons,
Plaintiff’s depositions must be reopened to examine her on newly discovered evidence and her
contradictory statements.
ARGUMENT
“A person who has previously been deposed in a matter may be deposed again, but only
with leave of the court.” Official Comm. of Unsecured Creditors of Exeter Holdings, Ltd. v.
Haltman, No. CV135475JSAKT, 2016 WL 1180194, at *3 (E.D.N.Y. Mar. 25, 2016) (quoting
Sentry Ins. v. Brand Mgmt. Inc., No. 10 Civ. 347, 2012 WL 3288178, at *8 (E.D.N.Y. Aug. 10,
2012); Fed. R. Civ. P. 30(a)(2)(B). Under Rule 30(a)(2)(B), courts “frequently permit a
1

deposition to be reopened where the witness was inhibited from providing full information at the
first deposition” or “where new information comes to light triggering questions that the
discovering party would not have thought to ask at the first deposition.” Vincent v. Mortman,
No. 3:04 CV 491 (JBA), 2006 WL 726680, at *1 (D. Conn. Mar. 17, 2006) (quoting Keck v.
Union Bank of Switzerland, 1997 WL 411931, at *1 (S.D.N.Y. July 22, 1997). “Leave should be
granted to the extent that doing so is consistent with the factors set forth in Rule 26(b)(2), such as
'whether the second deposition of the witness would be unnecessarily cumulative, whether the
party requesting the deposition has had other opportunities to obtain the same information, and
whether the burden of a second deposition outweighs its potential benefit.’” Official Comm. of
Unsecured Creditors of Exeter Holdings, Ltd., 2016 WL 1180194, at *3 (quoting Sentry Ins.,
2012 WL 3288178, at *8).
“Courts will typically re-open a deposition where there is new information on which a
witness should be questioned.” Id. (quoting Ganci v. U.S. Limousine, Ltd., No. 10-3027, 2011
WL 4407461, at *2 (E.D.N.Y. Sept. 21, 2011)). This encompasses situations in which other
discovery has disclosed conflicting evidence on which a party should be questioned, when
discovery responses and relevant information are produced after the previous deposition, and
when affidavits produced conflict with the deponent’s previous testimony. See, e.g, Vincent v.
Mortman, No. 04 Civ. 491, 2006 WL 726680, at *1–2 (D. Conn. Mar. 17, 2006) (allowing
plaintiff to reopen deposition when one witness' deposition contradicted defendants' deposition
and medical records); Keck, 1997 WL 411931, at *2 (S.D.N.Y. July 22, 1997) (deposition
reopened where affidavit provided evidence conflicting with witness testimony); Sentry Ins.,
2012 WL 3288178, at *8 (permitting reopening of deposition based on production of document
deponent unjustifiably failed to produce prior to deposition).
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Requests to reopen depositions routinely are granted after a deponent materially changes
her prior testimony in contradiction to previous sworn testimony. Miller v. Massad-Zion Motor
Sales Co., No. 3:12 CV 1363, 2014 WL 4979349, at *2 (D. Conn. Oct. 6, 2014); Hlinko v. Virgin
Alt. Airways, No. 96 Civ. 2873(KMW)(THK), 1997 WL 68563, at *1 (S.D.N.Y. Feb. 19, 1997).
“In addition, courts will also re-open a deposition ‘where the witness was inhibited from
providing full information at the first deposition.’” Official Comm. of Unsecured Creditors of
Exeter Holdings, Ltd., 2016 WL 1180194, at *3 (quoting Miller, 2014 WL 4979349, at *2 (D.
Conn. Oct. 6, 2014)). All of these factors are present in this case, necessitating the re-opening of
Plaintiff’s deposition.
I.

PLAINTIFF’S PRODUCTION OF KEY DOCUMENTS AFTER HER
DEPOSITION NECESSITATES ADDITIONAL EXAMINATION
A.

Plaintiff failed to identify her health care providers and produce their
records prior to her deposition, despite this Court’s order

On April 21, 2016 this Court ordered Plaintiff to produce her medical records and
identify all of her health care providers from 1999 to present and produce their medical records.
Menninger Decl., Ex. A at 20-21. Undersigned counsel diligently followed up via phone and
correspondence and requested that all information relating to Plaintiff’s medical treatment be
provided prior to Plaintiff’s May 3, 2016 deposition precisely so that the deposition would not
need to be reopened. Menninger Decl., Ex. B. On April 29, 2016, after telling this Court that
she had disclosed all of her health care providers, Plaintiff served Second Amended
Supplemental Responses & Objections, identifying 15 new health care providers. Menninger
Decl., Ex. C at 18-20.1 For some providers, records were produced; for many, they were not. Id.

1

Treatment providers identified included 1) Dr. Steven Olson, 2) Dr. Chris Donahue, 3) Dr. John Harris 4) Dr.
Majaliyana 5) Dr. Wah, 6) Dr. Sellathuri, 7) Royal Oaks Medical Center, 8) Dr. Carol Hayek, 9) NY Presbyterian
Hospital, 10) Campbelltown Hospital, 11) Sydney West Hospital, 12) Westmead Hospital, 13) Dr. Karen Kutikoff,
14) Wellington Imaging Associates, and 15) Growing Together.
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light, and the information that has yet to be produced, justifies the reopening of Plaintiff’s
deposition.
B.

Plaintiff failed to produce emails form her iCloud and hotmail accounts

By interrogatory, Plaintiff was asked to identify “email address, email account, cellphone
number and cellphone provider, social media account and login or screen name, text or instant
messaging account name and number, that You have used, applied for or been supplied between
1998 and the present.” Menninger Decl., Ex. C at 8-9. Plaintiff responded, identifying a single
email address and three telephone numbers. Plaintiff’s counsel verified those discovery requests
pursuant to Rule 33(b)(5).
Through a detailed review of the documents produced by Plaintiff in discovery, Ms.
Maxwell uncovered Plaintiff has used at least three other email accounts – one on iCloud, one on
live.com, and one on hotmail.com during the relevant time periods. Plaintiff’s counsel confesses
that prior to being confronted on the issue, they never reviewed the emails in the accounts for
relevant information. Menninger Decl., Ex. J. The claims that counsel did not know these email
accounts exist is belied by the fact that they have now included “privileged” communications
from at least one of the accounts on their privilege log demonstrating and indicating there are
probably privileged communications in the account they have not reviewed. Thus, they both
knew about the accounts and corresponded with Plaintiff using those accounts, yet failed to
disclose the accounts or to review them for relevant information.
It was not until Ms. Maxwell subpoenaed records from Apple on June 8, 2016, that – two
days later – Plaintiff finally produced emails from the iCloud account. Menninger Decl., Ex. K.
Plaintiff still has failed to review or produce any documents from her live.com account or her
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hotmail account.3 Plaintiff’s attorneys claim they cannot access these accounts, or that those
accounts have been closed. See Doc. #207. Through the service of a subpoena on Microsoft,
Ms. Maxwell’s counsel has learned this is untrue. The hotmail account remains “active” and
Microsoft has preserved the information in that account. Ms. Maxwell’s counsel provided the
release from Microsoft so that the emails can be accessed. Menninger Decl. Ex. L. Plaintiff has
refused to execute the release to permit the document production. The hotmail account is active,
can be accessed, and Plaintiff has simply failed to review these accounts for relevant information
or permit discovery of relevant evidence.
The limited information produced from the iCloud account shows that responsive
information exists. The production includes Plaintiff’s communications with FBI agent Jason
Richards in 2014 and suggests that Plaintiff was in regular communication with him at various
times, particularly in mid-2014. Despite this, few pieces of correspondence with Agent Richards
have been produced. Plaintiff also produced an email to Christina Pyror of the FBI but not any
response to that email.
The iCloud account also discloses a previously undisclosed potential witness, Sharon
Rikard, a person working at a not-for-profit relating to sexual trafficking victims. Apparently, in
March 2015 (well after the alleged defamatory statement), Plaintiff for the first time was doing
something to attempt to make Victims Refuse Silence look like a real organization. This timing
is important because it demonstrates Plaintiff was not in the purported profession of helping
victims prior to the alleged defamatory statements (January 2015), and therefore cannot claim
that the alleged defamatory statement related to her profession at the time the statement occurred.

3

Ms. Maxwell has issued subpoena for records from all of these accounts. Plaintiff had filed a motion for protective
order, and thus is still trying to prevent access to relevant discovery.

7

It is completely unknown what other relevant and probative information will be
uncovered in Plaintiff’s previously hidden accounts, including her hotmail account. What is
clear is that Ms. Maxwell has had no opportunity to depose Plaintiff about these issues,
necessitating the reopening of her deposition.
C.

Plaintiff has failed to produce her employment records

In the April 21, 2016, hearing, the Court also ordered that Plaintiff produce records
relating to her employment history, including identifying her employer, dates of employment,
nature of employment and earnings. Menninger Decl., Ex. A at 25. These documents are
directly related to Plaintiff’s damages claims for lost earnings and loss of earning potential – i.e.
Plaintiff’s own actual historic earnings necessarily informs the basis for any claimed loss of
earnings. Based on the resumes provided by Plaintiff in discovery, Ms. Maxwell also requested
personnel record releases for all employers listed on Plaintiff’s resume, which were provided on
April 29, 2016. Prior to Plaintiff’s deposition, no employment records had been produced.
At Plaintiff’s deposition, Plaintiff admitted that much of her resume was fabricated and
replete with lies. Menninger Decl., Ex. D at 67-90. At least 3 of the employers included on the
resume were jobs she never held – she researched the internet to find places where she might
have worked, listed them as actual jobs, and then fictionalized her job description. With respect
to other employers, she expanded the end date of employment to fabricate a continual work
history. Plaintiff ultimately admitted that she has not held a single paid employment position
since 2006.
After Plaintiff’s deposition, Plaintiff provided additional documentation concerning her
employment history. Through employment records releases (requested well before Plaintiff’s
deposition), Ms. Maxwell obtained employment records from Employment and Training
Australia, one of Plaintiff’s non-fabricated employers. Those records include pay history,
8

showing that Plaintiff’s wage rate was under $28,000 per year.4 Until now, Ms. Maxwell has not
had the information necessary to examine Plaintiff on this lost income aspect of her damages
claims.
D.

Plaintiff has failed to produce her education records

In the April 21, 2016, hearing, the Court also ordered Plaintiff to turn over her education
records. Again, this information, or forms to permit the release of the information, were
provided well in advance of the Plaintiff’s scheduled deposition, specifically February 12, to
permit full examination on these issues. Again, Plaintiff did not provide the releases until mere
days before her deposition, and only after this Court’s order. Since Plaintiff’s deposition,
various education documents have been obtained through those releases, specifically documents
from Plaintiff’s various high schools, including Wellington High School, Royal Palm High, and
Survivor’s Charter School. The records contain substantial information conflicting with
Plaintiff’s previous testimony. Ms. Maxwell is entitled to examine Plaintiff on this previously
undisclosed evidence.
E.

Plaintiff has filed amended Rule 26 disclosures identifying new witnesses

Finally, on June 1, 2016, weeks after her deposition and in the final month of the fact
discovery period, Plaintiff filed her “Third Revised” Rule 26 disclosures. She has expanded her
list of witnesses with relevant information from 69 specific witnesses to 87. She curiously
removed witnesses previously disclosed. With regard to all of these witnesses, she fails to
identify who they are and what information they allegedly have that is relevant to the case. The
stock description for each person is “Has knowledge of Ghislaine Maxwell and Jeffery Epstein’s
sexual trafficking conduct and interaction with underage minors.” Menninger Decl, Ex. N at 14.
4

Plaintiff’s Rule 26(a) disclosure claims lost income as “estimated lost income of $180,000 annually, Present value
of $3,461,000 to $5,407,000. This is based solely on the “average” earning of a woman Plaintiff’s age. Obviously,
any actual lost earnings must be based on Plaintiff’s own earning history and work records, which is vastly different.
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These disclosures provide no actual information, such as the type of alleged knowledge, basis of
the knowledge or how the information is in any way relevant to this single count defamation
case. She also has amended her document disclosures list but has failed to produce any of the
new documents she has identified, despite repeated requests for these documents. Id. at 16.
These late disclosures are clearly improper and should be stricken under Rule 37(c), a
matter for a different motion. Nevertheless, these material changes include witnesses that were
obviously known to Plaintiff since the inception of the case. Ms. Maxwell is entitled to question
Plaintiff on these disclosures to determine what, if any, relevant information these newly
disclosed witnesses might have.
In total, Plaintiff has produced over 256 additional documents since her deposition, and
other documents have been obtained through previously withheld releases. As will be briefed
separately, there are multiple additional documents that have still not been produced. Of the
information uncovered, much of it directly contradicts Plaintiff’s previous sworn discovery
responses and her sworn deposition testimony. This is precisely the type of situation that
requires reopening Plaintiff’s deposition.
II.

PLAINTIFF’S COUNSEL INSTRUCTED PLAINTIFF NOT TO ANSWER
RELEVANT, NON-PRIVILEGED QUESTIONS IN HER FIRST DEPOSITION
Plaintiff was instructed by her attorney not to answer certain questions during her

deposition without basis. The questions did not seek privileged information, were completely
appropriate, and directly relevant to issues in case.
It is axiomatic that counsel at a deposition “may instruct a deponent not to answer only
when necessary to preserve a privilege, to enforce a limitation ordered by the court, or to present
a motion under Rule 30(d)(3).” Fed. R. Civ. P. 30(c)(2); Redwood v. Dobson, 476 F.3d 462,
467-68 (7th Cir. 2007) (“Counsel for the witness may halt the deposition and apply for a
10

protective order, see [Rule 30(d)(3)], but must not instruct the witness to remain silent.”);
Quantachrome Corp. v. Micromeritics Instrument Corp., 189 F.R.D. 697, 701 (S.D. Fla. 1999)
(counsel “may instruct the witness not to answer or may halt the deposition. Fed.R.Civ.P.
30(d)(3). Counsel may do so, though, only if he intends to move for a protective order under
Rule 30(d)(3)”); Harris v. Bornhorst, 513 F.3d 503, 525-26 (6th Cir. 2008) (“despite the lack of
relevancy of the questions to the claims asserted, absent a privilege or protective order, a
deponent must answer questions posed at a discovery deposition”). Where counsel improperly
instructs a witness not to answer, courts routinely require the deposition to be reopened. Keck,
1997 WL 411931, at *1.
At Plaintiff’s first deposition, Plaintiff was instructed not to answer three different areas
of inquiry where there was simply no basis for claiming any privilege or right to protection.
Plaintiff has never moved for a protective order on these lines of inquiry because there is no
basis for prohibiting the discovery.
First, Plaintiff was asked to identify any statements printed or published by Sharon
Churcher, the Daily Mail reporter who spent several days meeting with Plaintiff and published
numerous stories regarding Plaintiff in 2011 and thereafter. Plaintiff testified that despite her
very close relationship with Ms. Churcher, she no longer trusts Ms. Churcher and that Churcher
did not accurately report portions of what Plaintiff told her. Menninger Decl., Ex. D at 216-26.
When Plaintiff was asked to describe the statements Ms. Churcher reported that were inaccurate,
Plaintiff’s counsel refused to allow testimony unless Plaintiff was given all of Ms. Churcher’s
articles and had a chance to review them. Menninger Decl., Ex. D at 215-26. He refused to let
Plaintiff testify based on her own independent recollection. Id. This is simply improper, and
alone serves as a valid basis for reopening the deposition.
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The second area of inquiry on which Plaintiff was prohibited from testifying was her
communications with law enforcement since 2014, in particular regarding Ms. Maxwell.
Menninger Decl. Ex. D at 244-45. Counsel refused to let Plaintiff answer these questions despite
this Court’s order that Plaintiff was to turn over all documents concerning communications with
law enforcement, excepting only Plaintiff’s own statements to law enforcement which would be
provided for in camera review. Menninger Decl., Ex. A at 24. Rather than complying with this
very clear order, Plaintiff’s counsel refused to provide any documents regarding communications
with law enforcement agencies (including their own), and submitted all documents for in camera
review. Ms. Maxwell is entitled to all documents concerning contacts with law enforcement
(both her attorney’s communications, which have been ordered to be produced, and her own
statements, which the Court should order be produced), and to question Plaintiff regarding the
same.
The third question Plaintiff was prohibited from answering concerned her consultations
with an undisclosed psychiatrist sometime after 2015. Plaintiff’s counsel indicated this is a
consulting expert. Even if that is the case, Ms. Maxwell is entitled to the identity of this health
care provider. Manzo v. Stanley Black & Decker Inc., No. CV 13-3963 JFB SIL, 2015 WL
136011, at *2 (E.D.N.Y. Jan. 9, 2015) (identity of non-testifying experts discoverable); Baki v.
B.F. Diamond Constr. Co., 71 F.R.D. 179, 181–82 (D. Md. 1976) (same); Eisai Co. v. Teva
Pharm. USA, Inc., 247 F.R.D. 440, 441–42 (D.N.J. 2007) (same).
In light of the clearly improper instructions not to answer non-privileged relevant
questions, Plaintiff’s deposition must be reopened.
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III.

PLAINTIFF MADE MATERIAL CHANGES TO HER DEPOSITION THAT
COMPLETELY CONTRADICT HER SWORN TESTIMONY
The final and perhaps most compelling reason to reopen Plaintiff’s deposition is the fact

that Plaintiff filed an errata sheet for her deposition in which she materially contradicts her prior
sworn testimony. Menninger Decl., Ex. M. A court may reopen a deposition if the changes to
the transcript are made without adequate reasons, or if they are so substantial as to render the
transcript incomplete or useless. See Hlinko, 1997 WL 68563, at*1 (citing Allen & Co. v.
Occidental Petroleum Corp., 49 F.R.D. 337, 341 (S.D.N.Y.1970)); see also Miller, 2014 WL
4979349, at *2.
Plaintiff’s errata changes are astounding, literally reflecting complete contradictions of
her actual sworn testimony by changing “yes” answers to “no,” and indicating “clarification of
answer” as the basis for total revision. A vast majority of the 20 changes regard a very specific
date testified to by Plaintiff in her deposition that has a profound impact in this matter, as her
attorneys are fully aware. Specifically, Plaintiff was confronted with the fact that on no less than
10 occasions she has sworn under oath she met Ms. Maxwell in 1999, when she was 15 years
old. This is a lie. Plaintiff pinpoints this date based on the fact that she was working at the MarA-Lago spa. Discovery has uncovered that Plaintiff did not work for the Mar-A-Lago until
2000, and Plaintiff’s self-prepared resume states that it was not until August of 2000 when she
was 17 years old. Plaintiff had been well coached on how to answer to the prior perjured
testimony, being prompted to claim that her sworn statements were a “mistake,” and that she
only learned her dates of employment at the Mar-A-Lago through discovery. Menninger Decl.,
Ex. D at 26. The question was then posed about when she “learned” of her mistake based on
discovery, to which Plaintiff clearly and unequivocally responded on no less than six occasions
that she learned her dates of employment at Mar-A-Lago in mid-2015 – before many of her
13

sworn statements. After a break in the deposition and being coached by her counsel, Plaintiff
pulled back on her conviction regarding the date, and became less certain of the time frame, but
still put the time frame in late 2015. Id. at 66. After her deposition, she completely changed the
date she “learned” she was employed at Mar-A-Lago in 2000 to a firm date of mid-February
2016, over six months later than the date to which she originally testified based on her own
independent recollection. Menninger Decl., Ex. M.
This is not the only substantive and completely contradictory change in the testimony.
Plaintiff revised her very clear and distinct answer that she traveled to France three times to
claims that she travelled to France “a few” times, and modified the credentials of her mental
health care provider – the previously undisclosed Dr. Judith Lightfoot – from psychiatrist to
psychologist.
The impact of the original (presumably true) testimony is a matter for another motion, as
is the effect of the true reasons the changes were made. For purposes of this motion, what is
important is that substantive contradictory changes by errata require that, at a minimum, Plaintiff
be examined on the revisions.
WHEREFORE, for the foregoing reasons, Ms. Maxwell requests that the Court permit
Plaintiff’s deposition to be reopened for up to seven additional hours of examination, and order
that Plaintiff pay the costs and fees associated with deposition pursuant to Fed. R. Civ. P.
30(d)(2).
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Dated: June 20, 2016

Respectfully submitted,

/s/ Laura A. Menninger
Laura A. Menninger (LM-1374)
Jeffrey S. Pagliuca (pro hac vice)
HADDON, MORGAN AND FOREMAN, P.C.
150 East 10th Avenue
Denver, CO 80203
Phone: 303.831.7364
Fax:
303.832.2628
lmenninger@hmflaw.com
Attorneys for Ghislaine Maxwell
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Set of Discovery Requests to
Plaintiff

47

Exhibit 13 Mrs. Virginia Giuffre resume

67

Exhibit 14 Compilation of e-mails re Open
Position - Virginia Giuffre

PROCEEDINGS

2
3

46

Exhibit 11 Undated Declaration of Virginia
Giuffre re Plaintiff's
Supplemental Response and
Objections to Defendant's First
Set of Discovery Requests served
on March 22, 2016
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269

Exhibit 20 Compilation of e-mails between
Virginia Roberts and Jason
Richards

276

9

excuse me, 10th Ave., in Denver, Colorado.

10

Our court reporter is Kelly Mackereth.

11

The videographer is Nicholas F. Borgia, CLVS.
Will counsel please introduce yourselves

12
13

for the record.
MR. EDWARDS: Sure. Brad Edwards and

14
15

Sigrid McCawley on behalf of the plaintiff,

16

Ms. Giuffre.
MS. MENNINGER: Laura Menninger and

17
18

Jeffrey Pagliuca on behalf of the defendant,

19

Ghislaine Maxwell.
THE VIDEOGRAPHER: And will our court

20
21

reporter please swear in the deponent.
VIRGINIA GIUFFRE,

22

25

23

being first duly sworn in the above cause, was

24

examined and testified as follows:
MR. EDWARDS: Just before we get started,

25
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11
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among Sharon Churcher, Virginia
Giuffre, Paulo Silva and others
Exhibit 24 Compilation of June 2011 e-mails 289
between Virginia Giuffre and
Sharon Churcher
Exhibit 26 PR Hub Statement on Behalf of
Ghislaine Maxwell article

300

Exhibit 27 1/2/15 e-mail from
To Whom It May Conce

309
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1

I just wanted to make sure that we're clear, and I

2

think that we are, that this deposition in total will

3

be treated as confidential until such time as we are

4

able to review and de-designate.

5

MS. MENNINGER: Yes.

6

MR. EDWARDS: Okay.
EXAMINATION

7
8

BY MS. MENNINGER:

9

Q

Good morning, Ms. Giuffre.

10

A

Good morning, Laura.

11

Q

Can you please state your full name?

12

A

Virginia Lee Giuffre.

Q

And where do you live right now,

13
14

Ms. Giuffre?
A

15

15

16

16

17

17

18

18

19

19

20

20

21

21

22

22

23

23

24

24

Q

Okay. And who traveled with you?

25

25

A

Myself.

Q

All right. And who lives with you there?

A

My son, my other son, my daughter, my

husband and my in-laws.
Q

And when did you return to the U.S. for

this visit?
A

I believe it was around Thursday, the

29th, I think.
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under oath?

1

Q

Yourself?

1

2

A

Yes.

2

A

3

Q

Are you able to travel freely between the

3

Q

What does it mean to you?

4

A

To tell the truth, the whole truth and

4

U.S. and Australia?

Yes.

nothing but the truth.

5

A

Yes.

5

6

Q

Are you married?

6

7

A

Yes.

7

8

Q

To whom?

8

A

To be honest.

9

A

9

Q

Is there more than one truth?

10

Q

A

Is there more than -- no, there's no more

11

All right. And did Mr. Giuffre travel

with you back to the U.S.?

10
11

12

A

No.

13

Q

All right. Have you taken any medications 13

14
15
16

in the last 24 hours?
A

14

I have taken -- I have a cold, but I have

taken non-drowsy cold tablets and some DayQuil.

17

Q

18

A

19

Q

20

12

15
16

All right. And what does the word truth

mean to you?

than one truth.
Q

If you are confused by a question, you

need to let me know that so I can clarify the
question, okay?
A

Okay.

Q

For example, if I asked you the question

All right. Anything else?

17

were you sexually trafficked to foreign presidents,

No.

18

do you understand what that question means?

All right. And what is your current

19

A

Yes.

20

Q

What does it mean?

A

Was I lent out for the purposes of sex to

profession, Ms. Giuffre?

21

A

I'm a housewife.

21

22

Q

All right. And how long have you been a

22

23

Q

housewife?

23

For the last ten years, since I've had

a foreign person -- president.
Q

All right. And what is the answer to that

question?

24

A

25

kids.

1

Q

2

in 2014?

2

presidents, do you understand what that question

3

A

A housewife.

3

means?

4

Q

All right. Any other profession?

4

A

Yes.

5

A

No.

5

Q

And what is the answer to that question?

Q

All right. You understand that you're

6

A

Yes.

7

Q

All right. And if I asked you which

24
25

A

Yes.

1

Q

And if I ask you have you met any foreign

Page 10

6
7
8
9
10

All right. And what was your profession

under oath today?
A

Yes.

Q

And you understand that if you don't

understand a question, you need to let me know that.

Page 12

8

foreign presidents have you met, do you understand

9

what that question means?

10

A

Yes.

11

A

Okay.

11

Q

What is the answer to that question?

12

Q

And ask for clarification.

12

A

What is the name of the person?

13

A

Um-hum.

13

Q

Yes. Who are the foreign presidents that

14

Q

Do you understand?

14

15

A

Yes.

15

16

Q

You also understand, I'm assuming, that

16

17

you have to say yes or no in answer to a question, or

18
19

you have met?
A

I honestly can't remember his name at this

time. I'm a very visual person so -Q

All right. Can you describe him, then?

you have to make a verbal response and not just shake 18

A

Yes. He's Spanish.

your head or something --

Q

Okay.

17

19

20

A

Yes.

20

A

Tall, dark hair.

21

Q

-- so the court reporter can get it.

21

Q

All right. Anything else?
And he's got a foreign tongue, accent.

22

A

23

correct?

23

Q

And what age, approximately?

24

A

Yes.

24

A

Was I or was he?

25

Q

Do you understand what it means to be

25

Q

Was he.

You have -- you have been deposed before,

22
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I'd say in his 40s.

1

A

Q

Okay. And where did you meet him?

2

Q

And which ones did you review?

A

I believe it was New Mexico.

3

A

I'd have to see which ones you're

Q

New Mexico?

4

specifically talking about. There's quite a lot of

A

statements I've made.

1

A

2
3
4

Yes.

Possibly New Mexico. I'm sorry. It's

5

6

really hard to go back and remember lots of different

6

7

events with lots of different people.

7

having reviewed before you attended this deposition

8

today?

5

8
9
10

Q

Okay. And is that the only foreign

president that you have met?
A

9

I've met a lot of very high, powerful

Q

A

Right. And which ones do you recall

I've reviewed my affidavit. I'm not a

10

lawyer so I really don't know legal terms to half of

11

people and I wasn't just introduced to them as who

11

the, you know, legal jargon of statements, which they

12

they were. It's only going back through photos in

12

are. If you showed me, I'd be able to tell you if

13

time to be able to realize who they are and what they

13

I've seen it or not.

14

are now. So it's hard for me to distinguish who I've

14

15

actually met and when and where I've met them.

15

identify any sworn statement you reviewed before

16

attending the deposition today?

16
17

Q

So to your knowledge, you have only met

one foreign president?

Q

17

A

Okay. So to your knowledge, can you

Could I name what the statement is?

18

A

To my knowledge at this time, yes.

18

Q

Right.

19

Q

And is there anything that might change

19

A

The actual piece of paper that has the

20

your knowledge at a different time?
A

20

If I were to see more photos of other

title at the top?

21

Q

Right.

22

people. I mean, I've been able to distinguish the

22

A

No, I don't.

23

majority of the people I've been lent out to, but

23

Q

Can you describe it in any other fashion?

24

who's to say there's not more.

24

A

I don't understand. I'm sorry.

25

Q

That's all right. You have to tell me if

21

25

Q

All right. If I were to ask you the

Page 16

Page 14
1

question how many times have you had sex with
do you know what that question means?

2
3
4
5

Do you have any reason to believe that any

2

I believe so.

3

of your previous sworn statements that you have made

Q

All right. And what is the answer to that

4

are not true?

question?

5

A

I believe I was with

7

Q

Okay. I would like to ask you about your

once.

A

You understand you're under oath today,

No.
MR. EDWARDS: I just object and ask that

6

prior sworn statement.

9

7

if we're going to ask the witness questions about any

8

of her statements in whole or in part that the

9

witness be allowed to see the statement, review the

correct?

10

11

A

Yes.

11

12

Q

All right. You've previously made

12

10

you don't.

A

6

8

1

statement and then answer your questions.
Q

(BY MS. MENNINGER) You may answer the

question.

13

A

Can you reask the question? I'm sorry.

14

A

Yes.

14

Q

Do you have any reason to believe that any

15

Q

And you've previously authorized pleadings

15

13

16

statements under oath, correct?

to be filed on your behalf, correct?

17

A

18
19

16

Yes.

17

Q

By various attorneys, right?

18

A

Yes.

19

Q

All right. You have included in your

of your prior sworn statements are untrue?
A

I have no reason to believe that my prior

statements are untrue.
Q

Has anyone told you to say something that

was not true in connection with this case?

20

A

No, ma'am.

21

sworn statement allegations about my client,

21

Q

All right. I'd like to start with a

22

Ghislaine Maxwell, correct?

20

22

lawsuit that you filed under the caption Jane Doe

23

A

Yes.

23

versus Jeffrey Epstein.

24

Q

And did you review any of those prior

24

25

sworn statements before appearing here today?

25

Do you recall that lawsuit?
A

I believe so.
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(Exhibit 1 marked.)

1
Q

1

(BY MS. MENNINGER) I'm going to show you

Q

No. I'm just -- did you find it?

2

A

I can see paragraph 23.

3

an exhibit that we are marking as Defendant's

3

Q

Okay. And do you see that there are

4

Exhibit 1.

4

allegations about a Ms. Maxwell contained in that
complaint?

2

5

MR. EDWARDS: Can I see that for a second?

5

6

I'd just like to make an objection on the

6

7

record for the misidentification of this document.

7

8

While there was a lawsuit filed under the

8

style of Jane Doe versus Jeffrey Epstein, Jane Doe

A

Yes, I do.

Q

All right. And do you understand that to

be Ghislaine Maxwell, my client?

9

A

Yes.

10

was not Virginia Giuffre. And the lawsuit that's now

10

Q

All right. And Ms. Maxwell was not sued

11

being handed to this witness is Jane Doe 102 versus

11

12

Jeffrey Epstein.

9

13
14

as a part of this case, correct?

12

MR. EDWARDS: Object to the form.

Is that the document we're talking about?

13

THE DEPONENT: Does that mean I can

MS. MENNINGER: Counsel, if you have an

14

answer?

15

objection, you should state the basis for your

15

MR. EDWARDS: Sure, you can answer.

16

objection in a non-leading, non-suggestive manner.

16

MS. MENNINGER: Right.

17

MR. EDWARDS: If you understand the

If you have any other record to make, you

17
18

can do so in a pleading filed with the Court.

18

MR. EDWARDS: Sure. My objection is

19

question, answer it.

19

A

Yes, Ms. Maxwell -- sorry, repeat the

question.

20

you've misrepresented what you've handed the witness.

20

21

I want to make sure that the witness is holding what

21

Q

22

you actually want her to be holding as opposed to the

22

in this --

23

lawsuit you said that you were going to hand her.

(BY MS. MENNINGER) Was Ms. Maxwell sued

23

A

No, she wasn't.

24

That's it.

24

Q

-- in the case that's represented by

25

MS. MENNINGER: Counsel, I will ask the

25

Defendant's Exhibit 1?

Page 18

Page 20

1

witness questions about the document. I did not ask

1

2

you any questions about the document.

2

interrupting you. But no, she was not sued at this

3

time, no.
Q

3

Q

(BY MS. MENNINGER) Ms. Giuffre, could you

A

No, she wasn't. I'm sorry for

4

please take a look at what we have marked as

4

5

Defendant's Exhibit 1.

5

MR. EDWARDS: I'd object and ask the

6

witness not answer that question because that would

7

be privileged, attorney-client privileged,

8

information that was between Ms. Giuffre and the

9

Podhurst Orseck firm at that time.

Do you recognize that document,

6
7
8
9

Ms. Giuffre?
A

I believe so. Yes. Yes, I do.

Q

And do you see that the counsel on the

And why not?

10

last page -- I'm sorry, not the last page, but the

10

11

third from the last page are Mr. Josefsberg and

11

12

Ms. Ezell from Podhurst Orseck?

12

Ms. Giuffre, did you make a decision yourself whether

So I'm instructing you not to answer.
Q

(BY MS. MENNINGER) All right.

13

A

Yes.

13

or not to sue Ms. Maxwell as a part of this lawsuit

14

Q

Were those your lawyers?

14

against -- Jane Doe 102 versus Jeffrey Epstein?

15

A

Yes, they were.

15

16

Q

And did you authorize them to file Jane

16

17

Doe 102 versus Epstein on your behalf?

17

A

I think I've been advised not to answer

that question.
Q

This is a different question.

18

A

Yes, I did.

18

A

Oh, okay.

19

Q

And is that this complaint that's been

19

Q

So your counsel can assert a privilege,

20
21
22

marked as Defendant's Exhibit 1?

20

but that question did not call for privileged

A

I believe so.

21

information.

Q

In that document, if I could ask you to

22

MR. EDWARDS: I --

23

turn to page -- well, I'll turn to page 9 and

23

24

paragraph 23.

24

-- what you decided to do. Whether you decided to

25

sue Ms. Maxwell or not at the time Jane Doe 102

25

A

Would you like me to read it?

Q

(BY MS. MENNINGER) I'm asking about what

VIRGINIA GIUFFRE 5/3/2016

5 (17 - 20)

Agren Blando Court Reporting & Video, Inc.
Page 21
1

versus Epstein was filed?
MR. EDWARDS: And I disagree. And I

2

Page 23
1
2

CVRA action in or about December 30th, 2014, correct?
A

I -- I'm not aware of the exact dates.

3

object to this invading the attorney-client

3

There's no dates on this. But I did try to join the

4

privilege.

4

motion, yes.

And I'm instructing you not to answer.

5
6

Q

5

(BY MS. MENNINGER) Can you answer that

6

Q

All right. If you can look at the top

line of the document.

7

question without revealing any attorney-client

7

A

Yes.

8

communications, whether you made a decision to file a

8

Q

Does it say, Entered on FLSD --

9

lawsuit or not?

9

A

Oh, it does, too, I'm sorry, yes.

10

Q

That's all right. So does that refresh

10
11
12

A

I'm going to have to listen to my attorney

and not answer the question.
Q

All right. I would like to show you some

11

your memory as to about when you first sought to join

12

the CVRA action?

13

documents that were filed in what we'll call the CVRA

13

A

14

case, the Crime Victims' Rights Act case.

14

Q

December 30th, 2014, correct?

15

A

Yes.

Q

And the corrected motion was filed a few

Do you know what I mean by that reference?

15

Yes.

16

A

I am familiar with that.

16

17

Q

Okay. I'm going to start with one on or

17

18

about December 30th, 2014. We will mark it as

18

A

Yes, correct.

19

Defendant's Exhibit 2.

19

Q

If I could turn to Defendant's Exhibit 3,

20
21
22
23

Q

days later, correct?

(Exhibit 2 marked.)

20

MR. EDWARDS: Thank you.

21

(Exhibit 3 marked.)

22

MR. EDWARDS: Thank you.

(BY MS. MENNINGER) All right.

Ms. Giuffre, do you recognize Defendant's Exhibit 2?

23

which was January 21st.

Q

24

A

Yes.

24

25

Q

And what do you understand it to be?

25

A

1

A

I believe this is when I was hoping to

1

Q

(BY MS. MENNINGER) Do you recognize this

document?
Yes, I do.

Page 22
2
3
4

join the CVRA case.
Q

2

All right. And do you know when this

document was filed?

3
4

And actually, just to be clear, about

5

Page 24

5

What do you understand this document to

be?
A

It's a rough background of the years that

I was abused by Ghislaine and Jeffrey.
Q

All right. And this is something I

6

halfway there's actually a second document that was

6

7

filed. So this is a composite exhibit. Let me be

7

A

Just let me have a look.

8

very clear.

8

Q

Sure.

A

I think I'm actually missing page 15. Oh,

So after page 14 -- I'm sorry, 13, there's

9

9

believe that you on page 15 signed; is that true?

10

a second document that is styled Jane Doe #3 and Jane

10

11

Doe #4's Corrected Motion Pursuant to Rule 21 for

11

12

Joinder In Action.

12

top right. I apologize. I believe there was some

13

cover page or something that was excluded.

Do you see that?

13
14

A

15

Q

17
18
19

22
23

Sorry. I'm looking at the numbers on the

MR. EDWARDS: And just for the record, I'm

14

It is on the 14th page of this document.

15

going to object to the relevance of this document.

16

I'm going to allow the witness to answer the
question, but I want my objection on the record.

A

I do.

17

Q

And so this composite Exhibit 2 has both a

18

motion and a corrected motion.

19

Do you see that?

MS. MENNINGER: Okay. Simple objection,
relevance.

20

A

Are we talking about this page?

A

Yes.

21

Q

(BY MS. MENNINGER) Yes, the one with the

Q

And were both of those pleadings

22

black box, yes. Do you believe that to have

23

contained your signature?

20
21

Q

Did you say page 14?

Do you see that?

16

here we go.

authorized by you to be filed?

24

A

Yes.

24

A

Yes.

25

Q

In other words, you wanted to join the

25

Q

All right. And you executed that on
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1
2
3
4
5

January 19th, 2015?
A

A

7
8
9

11
12
13

filed under oath is no longer true, correct?
MR. EDWARDS: Object to the form.

2
3

The date it was filed. Is there a date

just above the signature block?

6

10

At the very top of the page it says

January 21st, 2015.
Q

Page 27
1

4
5

A

I wouldn't say that it wasn't true. I was

just unaware of the times and the dates.
Q

(BY MS. MENNINGER) Again, is there more

than one truth, Ms. Roberts?

Oh, yes, sorry. Yes, there is.

6

Q

And what date -- what date was that?

7

A

No, there's no more than one truth.

A

The 19th day of January, 2015.

8

Q

All right. So a document in which you

Q

Okay. And this document is something that

you believe contains the truth, correct?
A

To the best of my knowledge at the time,

yes.
Q

9

swore that you were 15 years old when you met

10

Ms. Ghislaine Maxwell is an untrue statement,

11

correct?
MR. EDWARDS: Object to the form.

12
All right. Did something change between

13

A

It's not that it's an untrue statement.

14

the time then and today that makes you believe that 14

It was a mistake. So it wasn't intentionally trying

15

it's not all accurate?

15

to say something that wasn't true. It was to my best

Well, as you can see, in line 4 on page 1,

16

knowledge that I thought it was 1999. And when I got

17

I wasn't aware of my dates. I was just doing the

17

my records from Mar-a-Lago I was able to find out

18

best to guesstimate when I actually met them.

18

that it was 2000. And this was entered before I

19

found out the actual dates that I did work at
Mar-a-Lago.

16

A

Since then I've been able to find out that

19
20

through my Mar-a-Lago records that it was actually

20

21

the summer of 2000, not the summer of 1999.

21

Q

(BY MS. MENNINGER) Okay. So a document

Q

Oh, I'm sorry. Are you back on page 1?

22

23

A

On the first page.

23

A

Um-hum.

24

Q

Okay.

24

Q

-- is now, you believe to be untrue,

25

A

Yes.

25

correct?

1

Q

And you're talking about line 4?

1

2

A

Line 4.

2

3

Q

Paragraph 4 or line 4?

3

A

Oh, sorry. Number 4, the paragraph

4

22

that you filed under oath --

Page 26

4
5
6
7
8

number 4.
Q

In approximately -You can answer.

10

12

Okay. And what part of paragraph 4 do you

MR. EDWARDS: Object to the form.

9

11

5

now believe to be untrue?
A

A

Page 28
MR. EDWARDS: Objection. Asked and
answered.
Q

MR. EDWARDS: Answer again.
A

In approximately 1999 when I was 15 years

Again, I wouldn't say it's untrue. Untrue

6

would mean that I would have lied. And I didn't lie.

7

This was my best knowledge at the time. And I did my

8

very best to try to pinpoint time periods going back

9

such a long time ago.
It wasn't until I found the facts that I

10

old I met Ghislaine Maxwell.

(BY MS. MENNINGER) You may answer.

11

worked at Mar-a-Lago in 2000 that I was able to

12

figure that out.
Q

(BY MS. MENNINGER) And approximately when

13

Q

(BY MS. MENNINGER) Okay.

13

14

A

I now know that it was 2000, that I was 16

14

did you learn those facts about the dates you worked

15

at Mar-a-Lago?

15
16

years old when I met Ghislaine Maxwell.
Q

So when you signed this document under

16

A

I would say it was mid-2015.

Q

Mid-2015 is the first time you became

17

penalty of perjury stating that it was true, you no

17

18

longer believe that to be true, correct?

18

19

A

It was an honest mistake. We had no idea

aware of the dates --

19

A

I don't know the exact --

20

how to pinpoint without any kind of records or dates

20

Q

If you could just let me finish.

21

or anything like that. I was just going back

21

A

I'm sorry.

22

chronologically through time. And that's the best

22

Q

That's all right. Approximately mid-2015

23

time that I thought it was. And now I know the

23

when you learned the true dates that you had worked

24

facts, so it's good to know.

24

at Mar-a-Lago?

25

Q

So you now believe that a document you

25

A

That's correct. Sorry.
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Page 29
Q

Page 31

And based on the fact that you learned the

1

2

fact you had worked at Mar-a-Lago in 2000 -- you

2

an exhibit filed on, I believe on or about

3

became aware in mid-2015 --

3

February 6th of 2015. Defendant's Exhibit 4.

1

Q

(BY MS. MENNINGER) I'm going to show you

A

Um-hum.

4

5

Q

-- that you had met Ms. Maxwell in 2000,

5

6

correct?

6

7

A

7

attention to the heading line that says, Entered on

8

the docket February 6th, 2015.

4

That's -MR. EDWARDS: Object to the form.

8
9

A

That's correct.

10

Q

(BY MS. MENNINGER) All right. And you

(Exhibit 4 marked.)
MR. EDWARDS: Thank you.
Q

(BY MS. MENNINGER) And drawing your

Do you see that?

9
10

A

Yes.

Q

All right. And Declaration of Jane Doe 3,

11

became aware in mid-2015 that you were not 15 years

11

12

old when you met Ghislaine Maxwell, correct?

12

13

MR. EDWARDS: Object to the form.

13

14

A

That's correct.

14

15

Q

(BY MS. MENNINGER) Okay. And who

15

do you see that on the first page?
A

Yes.

Q

And it's in the CVRA case, correct, Jane

Doe 1 and Jane Doe 2 versus United States of America?

16

provided you those Mar-a-Lago records in

16

A

Yes.

17

approximately mid-2015?

17

Q

All right. And do you recognize this

18

MR. EDWARDS: I'm going to object.

18

19

And to the extent that this invades the

19

A

Yes.

Q

And what do you understand this document

20

attorney-client privilege, if it was your attorneys

20

21

that you spoke to and learned this information or

21

22

received this information from, then you're

22

23

instructed not to answer.

23

24

A

I cannot answer that question.

24

25

Q

(BY MS. MENNINGER) Did you yourself look

25

document?

to be?
A

I believe it's more reason to why I should

have been added to the CVRA case.
MR. EDWARDS: Objection to the relevance,
Counsel.

Page 30

Page 32

1

at records in the middle of 2015 regardless of who

1

2

showed them to you?

Q

(BY MS. MENNINGER) Okay. And again, if

2

you look to the last page of the document,

3

MR. EDWARDS: Objection. And to the

3

paragraph 67 --

4

extent that they were showed to you or shared by any

4

A

The last page?

5

of your lawyers, you're instructed not to answer the

5

Q

Yes, the very last.

6

question. It invades the attorney-client privilege.

6

A

67, yes.

7

Q

All right. It says in paragraph 67: I

7
8

Q

Mar-a-Lago records in the middle of 2015 yourself?
MR. EDWARDS: She's not answering the

9
10

question.

answering the question?

14

the attorney-client privilege. If she learned -I will instruct her if she learned by some

15

declare under penalty of perjury that the foregoing

9

is true and correct, right?

11
12

MR. EDWARDS: I just told you it invades

13

8

10

MS. MENNINGER: On what grounds is she not

11
12

(BY MS. MENNINGER) Did you look at

And it was executed on or about the

A
like a 5.

15
16

17

with her, then she can answer the question.

17

(BY MS. MENNINGER) I'm asking you not to

Q

5th day of February, 2015, correct?

14

other way than her attorneys sharing the information

Q

Yes.

13

16

18

A

18

Q

It's a bit smudged, but it kind of looks

All right. And then there's a signature

block that's redacted that says Jane Doe 3, correct?
A

Correct.

Q

Do you believe that you signed this

19

tell me whether your attorneys showed you the record. 19

20

I'm asking you not to tell me the source of the

20

A

Yes.

21

record.

21

Q

All right. And again, is there anything

22
23

I'm asking you if you personally in the
middle of 2015 looked at Mar-a-Lago records?

document and it was later covered up by that block?

22

in this document that you believe today to not be

23

true?

24

MR. EDWARDS: Same objection.

24

25

Same instruction.

25

MR. EDWARDS: I just ask that you read
through the entire document and answer the question.
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Page 33
1
2
3
4
5

Q

document before, Ms. Giuffre?
A
Q
A

8

over.

9

11
12

All right.
(Pause.)

7

Q

Page 35
1

Thank you for giving me time to read that

4

don't have to --

5

A

No, I just don't know if I'm allowed --

6

Q

That's all right.

A

-- to say certain things about that. But,

7

Certainly. So have you had a chance to

9
10

A

Yes.

11

Q

All right. And what parts of this

12

document sworn by you under penalty of perjury are

13

14

not true?

14

A

It's your understanding. You don't have
to look at your lawyer if you don't understand. You

8

read it now?

Again, the only thing that I see is the

; is that your understanding?

3

13

15

against

2

I'm sure I have, but it's always good to

refresh your memory just looking over something.

6

10

(BY MS. MENNINGER) Have you seen this

yes, I believe they were in a lawsuit.
Q

Okay. And that's against

,

right?
A

Correct.
MR. EDWARDS: Object to the form. I

object to the relevance of the document.
Q

(BY MS. MENNINGER) All right.

15

Ms. Giuffre, again, if you could turn to the last

16

mistake that I made, I first met Epstein when I was

16

page of this document. And do you see a signature on

17

15 years old.

17

that page?

18

Q

Okay. And that's in paragraph 5?

18

A

I do.

19

A

That's in paragraph 5 on the first page.

19

Q

Whose signature is that?

20

Q

All right. And everything else you

20

A

That is mine.

Q

And approximately when did you sign that

21
22
23
24

believe to be true?

21

document?

A

Yes.

22

Q

Okay. If I could now turn to what I'll

23

A

Executed this 20th day of November, 2015.

24

Q

All right. So you signed that on

mark as Defendant's Exhibit 5.
(Exhibit 5 marked.)

25

25

November 20th, 2015, correct?

Page 36

Page 34
A

Correct.

Q

All right. And that was under penalty of

1

THE DEPONENT: Thank you.

1

2

MR. EDWARDS: Thank you.

2

3

MS. MENNINGER: I think I have one more.

3

4

MS. McCAWLEY: It's okay if you don't.

4

A

Correct.

5

MS. MENNINGER: I don't think I have all

5

Q

All right. If I could now turn to what

perjury, correct?

6

of them.

6

7

Q

7

(Exhibit 6 marked.)

8

MR. EDWARDS: Thank you.

8

(BY MS. MENNINGER) All right. Do you

recognize Defendant's Exhibit 5?

9

A

Yes.

10

Q

What is the title of that document?

10

11

A

Declaration of Virginia Giuffre.

11

12

Q

And that's you, correct?

12

13

A

Yes.

13

14

Q

And do you recognize which case this

14

15
16
17
18
19
20
21

A
Q

15

Yes. Bradley Edwards and Paul Cassell,
.

All right. And who do you understand

Mr. Edwards and Mr. Cassell to be?
A

MS. McCAWLEY: Thanks.

9

declaration was filed in?
Plaintiff versus

we'll mark as Defendant's Exhibit 6.

Mr. Edwards is my lawyer sitting next to

me.

16
17

(BY MS. MENNINGER) Do you recognize this

document, Ms. Giuffre?
A

I do.

Q

All right. What do you believe this

document to be?
A

I believe this is when I spoke to the FBI.

Q

Okay. And do you remember about when you

spoke to the FBI?

18

A

It says, Date of entry July 5th, 2013.

19

Q

Do you believe that you spoke to the FBI

20

in 2013?

21

A

22

Q

All right.

22

23

A

And Mr. Cassell is another one of my

23

24

lawyers.

25

Q

24

All right. And they are in a lawsuit

Q

25

I thought it was 2011 when I talked to

them.
Q

Okay. I'm going to direct your attention

to the bottom of that page.
A

Yes.
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Page 37

Page 39
Q

Okay. And have you reviewed any -- have

Q

The first page. Do you see that?

1

2

A

Yes.

2

you at any time reviewed this document without those

3

Q

The last few lines there have another

3

portions whited out?

4

date.

1

4

5

A

Oh, yes, investigation of, yes.

5

6

Q

All right.

6

7

A

So that makes sense, okay.

7

8

Q

Okay. What do you understand that to be?

8

9
10
11
12
13
14
15

And if it refreshes your recollection about when you
spoke to the FBI, just let us know.
A

Yeah, March 17th, 2011 sounds more right

than 2013.

9

without the portions.
Q

Okay. So you don't know, for example,

what's behind those, other than what you recall -A

No.

Q

-- having told the FBI at the time,

correct?

11

A

That's correct.

Q

Okay. I'm going to show you a new

12

document.

Q

Okay. And where did you speak to them?

13

A

I believe this was in the office of the

14

A

Okay.

15

Q

You can just put that to the side.

consulate, American Consulate, in Sydney.
Q

Sydney, Australia?

16

17

A

Sydney, Australia.

17

18

Q

Okay. And you were there in person with

18

these FBI agents?

Defendant's Exhibit 7.
(Exhibit 7 marked.)
Q

Correct.

20

21

Q

And were they taking notes when they spoke

21

22

to you?

(BY MS. MENNINGER) All right.
MR. EDWARDS: Thanks.

19

A

20

I don't believe I've seen this document

10

16

19

A

Q

(BY MS. MENNINGER) And do you recognize

this document?

22

A

Yes.

23

A

Yes.

23

Q

And what do you understand it to be?

24

Q

Were they recording the interview, to your

24

A

This was a phone conversation that I had

25

knowledge?

25

between Jack Scarola and Brad Edwards.

Page 40

Page 38
1
2
3

A

I believe they were.

1

Q

Okay. Have you had a chance to review

2

this report?

3

And I will make note for the record that

4

4

5

there are obviously many places that are blacked

5

6

out --

Q

Okay. And do you see a date reflected on

the front page?
A

April 7, 2011.

Q

Is that when you had that phone

conversation with them?

6

A

If it's dated like that, it must be, yes.

7

A

Yeah.

7

Q

Well, I just need you to say from your

8

Q

-- or whited out. Is that fair?

8

memory, does that sound about right in terms of what

9

A

Yes.

9

you recall having been the phone conversation?

10

Q

All right. Have you had a chance to

10

A

I'm sure it's correct.

11

review this one with whited-out portions of it before

11

Q

Okay.

12

today?

12

A

I don't have a good calendar in my brain.

So, yes, I'm sure that that's the correct date.

13

A

Yes.

13

14

Q

All right. And you understood when you

14

Q

15

were speaking to the FBI that they were federal

15

correct?

16

agents, correct?

16

A

Yes.

Q

Okay. Have you listened to the recording

17
18
19

A

Yes.

17

Q

And that you were supposed to tell them

18

the truth, correct?

19

20

A

Absolutely.

20

21

Q

And do you believe that you did, in fact,

21

22
23

tell them the truth?
A

To the best of my knowledge. Again, when

Did you understand it was being recorded,

of that phone call?
A

I don't believe I listened to the

recording, but I have seen the document.
Q

All right. And again, you were speaking

22

the truth at the time you were speaking to them as

23

lawyers and officers of the court, correct?

24

it comes to dates and times, I was obviously off.

24

25

But everything else is absolutely 100 percent true.

25

A

Yes. And again, to the best of my

knowledge when it comes to dates.
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Page 41
1
2

Q

Okay. And then the last -- the last

document, I hope, is --

Page 43
1

as you sit here right now, is there anything in that

2

manuscript about Ghislaine Maxwell that is untrue?

3

MS. MENNINGER: The big one.

3

4

(Exhibit 8 marked.)

4

I don't believe so. Like I said, there is

a lot of stuff that I actually have left out of here.

(BY MS. MENNINGER) All right. Do you

5

Q

Um-hum.

6

recognize -- I'm going to -- I'm sorry, if I didn't

6

A

So there is a lot more information I could

7

say it already. This is Defendant's Exhibit 8.

7

put in there. But as far as Ghislaine Maxwell goes,

8

I would like to say that there is 99.9 percent of it

9

would be to the correct knowledge.

5

Q

A

Do you recognize this document?

8
9

A

Yes, I do.

10

Q

And what is this document?

10

11

A

This is a manuscript that I was writing, I

11

and I understand you're doing this from memory. Is

Q

All right. Is there anything that you --

12

believe, back in 2011 regarding some of my life

12

there anything that you recall, as you're sitting

13

story. And just to make it known, this is a based on

13

here today, about Ghislaine Maxwell that is contained

14

true events. But I wouldn't say fictional, but just

14

in that manuscript, that is not true?

15

based on true events.

15

Not everything in it is -- not everything

A

You know, I haven't read this in a very

16

long time. I don't believe that there's anything in

17

is in there and not everything is, you know, correct.

17

here about Ghislaine Maxwell that is not true.

18

So there's a few mistakes in there.

18

16

19

Q

Okay. Off the top of your head, do you

MR. EDWARDS: I'd just ask, Counsel, if

19

you have anything specific to show her about
Ghislaine Maxwell --

20

recall any mistakes that are in there now without

20

21

reading the 140-page document?

21

MS. MENNINGER: I'll ask questions.

22

MR. EDWARDS: -- I'll have her look at it.

23

MS. MENNINGER: I'll ask questions.

24

MR. EDWARDS: I know, but I want the

MR. EDWARDS: We're going to be here a

22
23
24
25

long time.
A

Yeah, we could be here a very long time.

I mean, I'd like to say a majority of it is correct.

25

record clear that if she hasn't read it in a long

Page 42

Page 44

1

Some names have been changed in order to protect

1

2

other people.

2

3

time, she -MS. MENNINGER: She made the record very

Q

(BY MS. MENNINGER) Protect their privacy?

3

clear. Thank you. She doesn't need you to make a

A

record.

Protect their privacy, yeah, I would say,

4

5

just not getting them involved in, if this were to

5

6

ever go public.

6

you're making this last longer. There's no need for

7

this. This doesn't have to be an unpleasant process.

8

I want her to help you.

4

7
8
9
10
11
12

Q

Well, again, without rereading the whole

manuscript -A

Reading it, yeah. I'm trying to see if I

can -- see something in here.
Q

Let me narrow my question and maybe that

MS. MENNINGER: I don't find it

9
10

will help.

MR. EDWARDS: I'm not making records, but

unpleasant. I'm sorry if you do.
MR. EDWARDS: Okay. Well, then, I object

11
12

to that last series of questions to the extent that

13

A

Yes.

13

she was unable to look at what you wanted her to look

14

Q

Is there anything -- well, first of all,

14

at.

15

did you author that entire manuscript?

16

A

17

Q

18

15

Q

(BY MS. MENNINGER) I would like to next

Yes, I did.

16

turn to a document filed on March 16th of this year.

Did anyone else author part of that

17

Or actually, let me rephrase that. A document dated

18

March 16th of this year, which we will mark as

19

Defendant's Exhibit 9.

manuscript?

19

A

Do you mean did anyone else write this

20

with me?

20

21

Q

Right.

21

22

A

No.

22

23

Q

That's all your writing?

23

A

Yes, I do.

24

A

This is my writing.

24

Q

All right. And what is your understanding

25

Q

Okay. To the best of your recollection,

25

(Exhibit 9 marked.)
Q

(BY MS. MENNINGER) Do you recognize this

document, Ms. Giuffre?

of what this document represents?
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Page 45
A

Page 47

Based upon the title, it is Plaintiff's

1

2

Response and Objections to Defendant's First Set of

2

3

Discovery Requests to Plaintiff.

3

A

I do.

Q

All right. And then looking at

1

Do you see your attorney's signature and
the date, March 22nd, 2016, correct?

Q

And are you the plaintiff?

4

5

A

I am the plaintiff, yes.

5

Defendant's Exhibit 11, that's your declaration,

6

Q

All right. So it's your response to

6

correct?

4

7
8
9

Ms. Maxwell's discovery request, correct?
A

Correct.

Q

All right. And if you look at the last

7

A

Yes, it is.

8

Q

And declaring under penalty of perjury as

9

of March 22nd, 2016 that the supplemental response

10

page -- or, I'm sorry, it would be the second to last

10

11

page -- you might see signatures of your attorney,

11

A

12

correct?

12

Q

And you -- that's your signature?

13

A

I see printed names.

13

A

That is mine.

14

Q

Printed. Electronic signature --

14

Q

And you are swearing under penalty of

15

A

Okay.

15

perjury that Defendant's Exhibit 10 is true and

16

Q

-- will have a little S in front of it.

16

correct?

17

A

All right.

17

A

Yes.

18

Q

Do you see that?

18

Q

As of March 22nd, 2016, right?

19

A

I can see the, yeah the printed names. So

19

A

Yes.

20

Q

All right. And then one more on that.

20
21
22

if it's electronic signature, then yes.
Q

All right. And the date on that is

21

March 16th of 2016?

and objections are true and correct, right?
Correct.

Defendant's Exhibit 12.
(Exhibit 12 marked.)

22

23

A

Correct.

23

24

Q

All right. And so without revealing the

24

content of your conversations, you assisted in

25

A

Yes.

1

Q

Okay. And what is this document?

A

Plaintiff's Second Amended Supplemental

25

Q

(BY MS. MENNINGER) And do you recognize

this document?

Page 46
1

preparing responses to discovery requests, correct?

Page 48

2

A

Yes.

2

3

Q

All right. I'm going to show you a

3

Response and Objections to Defendant's First Set of
Discovery Requests to Plaintiff.

4

subsequent one marked Defendant's Exhibit 10 and

4

5

dated March 22nd.

5

(Exhibit 10 marked.)

6
7

Q

(BY MS. MENNINGER) If you can take a look

8

at that.

9

A

Thank you.

Q

And while we're at it, I'm going to give

All right. And again, turning to the very

6

rear section, I think you'll see your attorney's

7

signatures again and the date of April 29th, 2016?

8

10

Q

9
10

A

I do see that.

Q

All right. And again, you authorized this

document to be filed, correct?

11

you Defendant's Exhibit 11 so you can look at them

11

A

Correct.

12

together.

12

Q

And the statements contained therein are

(Exhibit 11 marked.)

13

13

true, to the best of your knowledge, correct?

14

Q

(BY MS. MENNINGER) All right.

14

A

Correct.

15

A

Thank you.

15

Q

And that's -- April 29th is just a few

16

Q

All right. So looking at Defendant's

16

17
18

Exhibit 10, do you recognize that document?
A

Plaintiff's Supplemental Response and

17
18

19

Objections to Defendant's First Set of Discovery

19

20

Requests to Plaintiff.

20

I've seen a lot of documents, and they all

21
22
23

look the same. But I'm sure I've seen it.
Q

All right. And looking, again, at the

days ago, correct?
A

Yes.

Q

All right. Did you review this April 29th

document before it was filed or served?
A

Like I said, I've seen a lot of documents

21

and they all look alike, but I'm sure I've seen this

22

one.

23

Q

Okay. And if it's something that was

24

last page -- or I'm sorry, this time it will be the

24

served last Friday, does that refresh your

25

third to last page.

25

recollection that you reviewed it before it was
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Page 49
1

served on April 29th, 2016?

Page 51
1

Q

Written from Taco Bell?

A

You know, I don't know, sorry. I just --

2

A

I believe I have seen this.

2

3

Q

And you were here in the U.S. last Friday?

3

I remember he asked me to come in and help him out,

4

A

Yes.

4

and that's -- I didn't really consider myself an

5

Q

So you saw it in person, correct?

5

employee there, but --

6

A

Yes, I was looking at a lot of documents

6

7

on Friday.

8

Q

Okay.

9

A

I believe this could definitely be one I

10
11
12

Q

employee?

attention to -- let me see, in that document --

12

Well -MR. EDWARDS: Object to the form.

Mischaracterizes her testimony.
A

Yeah, I know. I mean, it was my

MR. EDWARDS: Exhibit 12?

13

boyfriend. I was helping him out. So that's the way

MS. MENNINGER: Um-hum, Defendant's

14

I looked at it.

Exhibit 12.
Q

A

10
11

14
15

paycheck didn't cause you to think you were an

8

All right. If I could direct your

13

Just wearing the shirt and getting a

7

9

looked at.

Q

15

(BY MS. MENNINGER) -- to page -- sorry.

Q

(BY MS. MENNINGER) Is there any other

16

place that you wore a uniform and got a check from in

17

You're not the only one who's seen a lot of

17

the years from '96 to 2000?

18

documents.

18

16

19

Well, without asking you to look at a

19

20

page, can you tell me what your -- between 1996

20

21
22
23
24
25

A

I did work at Publix as a bag girl, but

that was only for a couple weeks, I think.
Q

Which Publix was that?

and -- well, in 1996 to 2002, what was the first job 21

A

I believe it was in Loxahatchee.

that you held?

Q

Okay. Do you remember the street?

23

A

No.

24

Q

All right. Anywhere else you wore a

A

22

I believe the first job that I held was in

the year 2000, and that was at Mar-a-Lago.
Q

Okay. And is that the first job you held

25

uniform and got a paycheck?

Page 50

Page 52

1

as a teenager or at any point in time, that you

1

A

2

recall?

2

Q

What was the name of that?

3

A

Yes, that I recall.

3

A

I don't know the name of it. But it

4

Q

All right. Did you ever work at Taco

4

5

Bell?
A

5
My ex-boyfriend used to work there and I

I volunteered at a bird aviary.

was -- I'm an animal lover. So -Q

Okay.

6

A

-- it's something I enjoyed doing.

7

would help him out. I was never really -- I don't

7

Q

Okay. Did you get a check from them?

8

think I was employed there. He was my boyfriend so I

8

A

I volunteered. I think they eventually

9

stayed there with him all the time.

6

10
11
12
13
14

9

Q

What was his name?

10

A

I called him

11

but I think his real

name was
Q

Okay. And so he was employed there, but

you were not employed there?

put me on some kind of payroll. I don't think it was
much, though.
Q

Okay. So what year were you in helping

12

out in a Taco Bell wearing the uniform and getting a

13

check?

14

A

I have no idea when it comes to years.

15

A

I used to go there and help him out.

15

Q

Was it before or after Mar-a-Lago?

16

Q

Did you have a uniform?

16

A

Before Mar-a-Lago.

17

A

I would have to wear a shirt when I was

17

Q

Okay. And how --

18

A

Mar-a-Lago was my first real job so --

Q

Oh, a Taco Bell shirt?

19

Q

What's that?

20

A

Yes.

20

A

Mar-a-Lago was like my first real job.

21

Q

Okay. And did you get a paycheck from

21

Q

What do you mean by real job?

22

A

Like, you know, fully employed, sit down

18
19

22

there, yes. He was the manager, so --

them?

23

A

I believe

paid me.

24

Q

How did he pay you?

24

25

A

With a check.

25

23

for an interview and, you know.
Q

Okay. So Taco Bell, was Taco Bell the

first place you got a paycheck from?
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MR. EDWARDS: Object to the form.

1

Page 55
1

2

A

Uhm, I don't know, to be honest.

2

3

Q

(BY MS. MENNINGER) And in what order did

3

4

Taco Bell, Publix and Mar-a-Lago go, and the aviary,

4

5

sorry?

5

6

A

7
8

Oh, I would have to guess. Do you want me

Q

you had immediately prior to Mar-a-Lago?
A

If I were correct, it would be the aviary

that I volunteered at.
Q

Okay. And you believe you were living

6

with your parents at the time you worked at the

to guess?

7

aviary?

Q

Sure.

8

A

Yes.

A

Okay. And not living with

Um, I would say Publix. And then, I think

9

Q

10

that's when I helped my boyfriend out at Taco Bell

10

A

11

and then I think the aviary.

11

9

Months. And what was the job you believe

might have been living with me and

my parents.

12

Q

And where was the Taco Bell?

12

13

A

I was living in Fort Lauder -- I think it

13

with you and your parents at the time you worked at
the aviary?

Q

Okay. So you recall

was living

14

was Fort Lauderdale. Don't quote me on that, but

14

15

somewhere in Florida, Broward County, something like

15

16

that.

16

17

Q

And who were you living with at that time?

17

18

A

Michael. His name is James, but Michael.

18

19

Q

So you were living with Michael when you

19

with you and your parents at the time you started at

20

Mar-a-Lago?

20

worked at the Taco Bell, right?

A

Yes.
MS. McCAWLEY: Objection.

Mischaracterizes testimony.
Q

(BY MS. MENNINGER) And was

21

A

Yes, I was living with him.

21

A

Yes.

22

Q

And you worked with Michael when you

22

Q

And what address was

worked at the Publix, correct?

living

living with

23

you and your parents at the time you started at

24

A

No.

24

Mar-a-Lago?

25

Q

Okay. So Publix came after Taco Bell or

25

A

My parents' address?

before?

1

Q

Whatever address you were living at, at

A

2

23

Page 54
1
2
3
4
5

I think it came -- like I said, don't

quote me on it, but I think Publix came before it.
Q

And who were you living with when you

worked at Publix?

Page 56

3
4
5

6

A

My mom and my dad.

6

7

Q

And who were you living with when you

7

8

worked at the aviary?

9

A

My mom and my dad.

10

Q

Anywhere else that you got a paycheck from

11

before 2000?

the time you started at Mar-a-Lago.
A

, Loxahatchee, Florida

33470.
Q

How is it that you came to work at

Mar-a-Lago?
A

My dad is a maintenance manager or

8

supervisor, I don't know what you call it. But he

9

worked in the maintenance department, mostly on

10

tennis courts, working on the air conditioning,

11

helping set up for functions. And he got me a summer

No, not that I can think of.

12

job there.

Q

Okay. Anywhere else you wore a uniform?

13

Q

Okay. And you said you were on a break?

A

Besides Mar-a-Lago and -- yeah, that's it.

14

A

Yes.

Q

Okay. And so how long was it between

12

A

13
14

15

Q

What were you on a break from?

16

working at any of those three places and the time

16

A

I think like -- this is going back so long

17

that you worked at Mar-a-Lago?

17

now, but I was attempting to get my GED. And it,

15

18

A

I have no idea. I'm sorry. Um --

18

summer came, so school stops during the summertime

19

Q

Years? Months?

19

here in America, and I got a summer job.

A

Oh, we're going to go back

20

Q

All right. And where were you in school?

21

chronologically. I was trying to get my GED and I --

21

A

I don't actually know the name of the

22

there was a summer break. And that's when I started

22

23

working for Mar-a-Lago. So that Mar-a-Lago we know

23

Q

A GED place?

24

now is in the year 2000. So I would have to say a

24

A

Yeah, it was, like, I was previously in

25

month.

25

20

place. It's -- yeah, I know.

Royal Palm Beach High School, but, I mean, because of
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Page 59
Q

Locker room attendant was the name?

2

A

Of the position?

3

Q

Yes.

4

A

Yes.

1

a lot of the circumstances that I had been subjected

1

2

to, I decided I wanted to get my GED.

3
4

Q

Okay. So you were going to an actual

school to get your GED, that's what you're saying?

5

A

Yes.

5

Q

And did they give you any training?

6

Q

And that school, whatever it was, where

6

A

No.

7

you were getting your GED was not Palm Beach High

7

Q

Did they show you how to work the lockers?

8

School, right?

8

A

Well, I mean, there was a girl who already

9

A

No.

10

Q

And it -- whatever the school was where

11

9

you were getting your GED took a summer break?

worked there at the front desk. I think she helped

10

make appointments and greeted people, and then she

11

just told me my duties in the locker room were to,

12

A

I believe so, yes.

12

you know, make tea. I had never made tea before, so

13

Q

And that was in 2000?

13

that was -- that was fun. Learn how to make tea.

14

A

Now that we know the right dates, yes.

14

Clean up after the ladies who had been in the locker

15

Q

And that's when your dad helped you get a

15

room. Make sure the bathrooms were kept nice and

16

tidy. You fold the toilet paper into a little

17

A

Yes.

17

triangle every time anyone went to the toilet. Clean

18

Q

All right. And that summer job was

18

up the sink area. It was a very crazy job.

16

19
20
21

quote-unquote summer job?

Mar-a-Lago?

19

A

Yes.

20

Q

Okay. Now tell me how you sort of came

21

Q

Do you remember the names of any of your

coworkers who you worked with at Mar-a-Lago?
A

I believe the head of the spa area was

Adriana or Adrienne. I can't remember exactly.

22

into Mar-a-Lago for the first time? He asked you to

22

23

come? They called you? What happened?

23

Q

Okay.

24

A

And the girl who trained me, I have a very

24
25

A

My dad was very liked there. So I think

he talked to the people who were in HR. And then

25

clear picture of her face, but I can't remember her

Page 60

Page 58
1

they said for me to come in for an interview.

1

name.

2

Q

Um-hum.

2

Q

All right. What did she look like?

3

A

To be interviewed for a locker room

3

A

She had blonde hair, probably to her

4
5

assistant.

4

Q

Um-hum.

5

A

They liked me. I had to go through a

shoulders, and it was curly.
Q

And how old was she?

6

A

I'd say in her 20s.

7

series of drug tests, polygraph tests. I mean, it

7

Q

All right. Did they check your

8

was a very extensive regime to get a job there.

8

identification when you went in for your job

9

interview or your --

6

9

Q

Yeah.

10

A

And when all those came back good, I

11
12

started the job.
Q

So how long do you think it took for you

10

A

It was very extensive. I'm sure they

11

would have had to check and make sure I was who I

12

was.

13

to go through that extensive series of drug tests and

13

Q

And so you had a driver's license, right?

14

polygraph tests and --

14

A

I believe so.

Q

All right. And, let's see. Did you move

15

A

I did them both in the same day.

15

16

Q

Okay. When was the interview? Was it on

16

to a different position while you were there or did

17

you always stay as a locker room --

17
18
19
20
21

the same day or a different day?
A

I believe it was like a few days

beforehand.
Q

Okay. And do you remember who you

interviewed with?

18

A

I wasn't there very long. So I just --

19

Q

Just one second. Did you always stay as a

20
21

22

A

No.

22

23

Q

Do you remember the title of the job for

23

24
25

which you were interviewing?
A

Locker room attendant.

24
25

locker room attendant?
A

Yes.

Q

Okay. I just need to finish my question

for the court reporter.
A

I know, I'm sorry. I have a tendency of

jumping in.
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1

Q

Okay. If I can direct your attention back

Page 63
1

documents that you met Ghislaine Maxwell in '98 or
'99, correct?

2

to Defendant's Exhibit 12 at page 15. And under the

2

3

heading Response to Interrogatory Number 9, do you

3

A

Yes.

4

see that where it says --

4

Q

And you do admit that you told members of

5

A

Yes.

5

the media that you met Ghislaine Maxwell in '98 or

6

Q

-- Ms. Joffrey (pronouncing) -- Giuffre,

6

'99, correct?

7
8
9
10

excuse me, responds as follows?
Yes.

Q

Okay. It says you worked as a locker room

8

attendant for the spa area, correct?

9
10

11

A

Yes.

11

12

Q

And it says records produced in this case

12

13

MR. EDWARDS: Form.

7

A

identify the date of employment as 2000, correct?

13

14

A

Yes.

14

15

Q

What records that were produced in this

15

A

That was my closest approximation to what

I could actually remember, so -Q

(BY MS. MENNINGER) You told the media

that you met her in '98 or '99?
MR. EDWARDS: Form.
A

Again, yes, as close as I can remember.

Q

(BY MS. MENNINGER) And the media

published in the newspapers that you met Ghislaine
Maxwell in '98 or '99, correct?

16

case cause you to believe that the employment began 16

17

in 2000?

17

18

A

18

A

Yes, they did.

19

Q

(BY MS. MENNINGER) And the news media

19
20
21
22
23
24

Uhm, is this going back to another

question that I'm not allowed to answer?

MR. EDWARDS: Form.

Q

No.

20

published in the newspapers what you told them, which

A

I have seen the documents, and I know that

21

is that you were 15 when you met Ghislaine Maxwell,

22

correct?

my employment now was in 2000.
Q

What documents did you see that caused you

to make that answer?

24

25

A

The Mar-a-Lago employment documents.

1

Q

Are they your Mar-a-Lago employment

MR. EDWARDS: Form.

23

25

A

Which is what I truly thought at the time,

yes.

Page 64

Page 62
2
3

documents?
A

MR. EDWARDS: Object to the form.

6
7
8
9
10

2

true that you were 15 when you met Ghislaine Maxwell,

3

correct?

4

A

It was a mistake that I made, yes.

5

Q

So that the printing in the newspaper that

Q

(BY MS. MENNINGER) Okay. Do you believe

6

you met Ghislaine Maxwell when she was -- when you

7

were 15 is not a true statement of fact, correct?

them to be your Mar-a-Lago employment documents?
A
Q

As far as I can tell.

8

Okay. So you were able to review your

Mar-a-Lago employment documents -MR. EDWARDS: Object to the form.
Q

9
10

(BY MS. MENNINGER) -- and respond to the

13
14

15

A

Yes.

15

16

Q

When did you review the documents that you

16

17

reviewed to cause you to respond to that answer that 17

18

way?

21

All right. And to the best of your

2015, correct?

correct?

20

Q

recollection, you found that out in the middle of

question, as it says right there that you respond,

18
I don't think I found out till sometime

It is an incorrect statement as I have now

12

14

A

A

found out, that my employment started in 2000.

11

13

19

(BY MS. MENNINGER) Okay. And it is not

My name is on there.

11
12

Q

A

4
5

Um --

1

MS. McCAWLEY: Objection.
A

To the best of my recollection. I mean, I

can't pinpoint an exact date I found out. But, yes.
Q

(BY MS. MENNINGER) About a year ago?
MR. PAGLIUCA: Are we all participating in

this deposition or just --

19

MS. McCAWLEY: Same way you guys did.

20

MR. PAGLIUCA: We did not.

Q

Okay.

21

MS. MENNINGER: I did not.

A

I'm really not too sure. You know, I'm

mid -- mid last year, I believe.

22

MS. McCAWLEY: You both objected.

23

sorry, dates and documents, there's too many to

23

MS. MENNINGER: No.

24

remember. But --

24

MR. PAGLIUCA: No, we didn't.

25

MS. McCAWLEY: We can go back through the

22

25

Q

Okay. You do admit that you filed in many
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Page 65
1

record.

Page 67
1

2

MR. PAGLIUCA: We sure can.

2

3

So if we're all participating, maybe I'll

3

4

have a few questions at the end of this. I think we

4

5

should limit this to one lawyer. And your statement

5

6

about two lawyers participating in the last

6

7

deposition is wrong.

7

MS. McCAWLEY: Well, I recall that she got

8
9
10

a microphone because she said she was going to be
objecting. So --

Q

All right. And what address did you put

13

14

back at the record. You know, it's not a problem.

14

15

Brad can make the objections.

15

MS. MENNINGER: I was about to say it's

20
21

been an hour.

22
23
24

at the top of your resume?
A
Q

And when did you live at that address?

16

A

I believe from 2013 to 2014.

17

Q

Okay. And you said you created this

18

document, correct?

19

A

Yes.

20

Q

And did you send it out to any employers?

A

Do you have any attachments that this goes

21

MR. EDWARDS: Yeah.

22

with to say that I have? Because I'm not too sure.

MS. MENNINGER: So this would be a good

23

I've created a lot of resumes.

time to take a break.

24

MR. EDWARDS: Okay. Thanks.

25

Yes, I do.
What is this document?

12

MR. EDWARDS: Can you tell me when you're

Ms. Giuffre, do you recognize this document?

This is a resume that I created myself.

MS. McCAWLEY: Well, we can take a look

at a good stopping point?

(BY MS. MENNINGER) Okay. All right,

A

microphone and didn't speak through the whole thing.

19

(Exhibit 13 marked.)
Q

Q

13

18

Okay. I'm going to show you an exhibit

9

12

MR. PAGLIUCA: Okay. Let's take care of

Q

marked as Defendant's Exhibit 13.

10
11

it that way, then.

Correct.

A

MR. PAGLIUCA: I know. She put on a

17

A

8

11

16

Mar-a-Lago?

Q

Okay. And hold on, I'll see if we do.
MS. MENNINGER: All right. I'll mark this

25

Page 66
THE VIDEOGRAPHER: We're off the record at

1
2

10:12.

4

3

10:27 a.m.)

4

THE VIDEOGRAPHER: We're back on the

5

next as Defendant's Exhibit 14.
(Exhibit 14 marked.)

2
(Recess taken from 10:12 a.m. to

3

Page 68
1

record at 10:27.

5

A

Thank you.

Q

(BY MS. MENNINGER) All right. Do you

recognize this document?

6

A

Yes.

(BY MS. MENNINGER) All right.

7

Q

What is this document?

8

Ms. Giuffre, you testified that you first became

8

A

This is me replying to ads for jobs.

9

aware that you -- your employment at Mar-a-Lago began

Q

Okay. And you were communicating with --

6
7

10

Q

in 2000, in mid-2015, correct?
MR. EDWARDS: Object to the form.

11
12
13

Mischaracterizes her testimony.
A

9
10

I don't know exactly when. It could be

by your e-mail, correct?

11

A

Yes.

12

Q

All right. And I apologize. This one

13

actually has the resume attached to an e-mail.

14

towards the end of 2015. It could be towards the

14

A

Um-hum.

15

beginning of 2016. I just know that I've learned

15

Q

Do you see that, towards the back of the

16

about it recently. I'm not too sure exactly what

16

17

date I did learn about it.

17

A

document?
Yes, I do.

(BY MS. MENNINGER) Okay. But to your

18

Q

Okay. So --

19

mind, it's been within the last 6 to 12 months; is

19

A

Sorry.

20

that fair?

20

Q

To whom -- to whom -- with whom were you

18

21

Q

A

I wouldn't say 12 months, no. I would

21

communicating about a job at this time?
A

Well, on the very top, Phil or Gary, and

22

just say up until -- I don't know when I was shown

22

23

that, when I actually first saw it, but it wasn't a

23

24

year ago.

24

Q

Okay.

25

Q

25

A

Um --

Saw your employment records from

that was for a bartending position.
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Page 69
1
2
3

Q

Was that something your brother had

recommended or your father? I don't know who.
A

You know, I just looked at that, that's

1

you believe the one attached to Defendant's

2

Exhibit 14 is the one that you sent?

3

A
there is.

4

kind of why I giggled. I don't know why my

4

5

brother -- that's my brother. That's the way we talk

5

6

to each other: Hi, stupid head. Good luck, smelly,

6

7

XOXOXO, sissie.

7

He's my little brother so you have to

8

8

Q

There are differences, isn't there? Yes,

Okay. What are the differences that you

know?
A

It starts -- I mean, let me see. The very

top introduction is the same.

9

Q

Um-hum.

10

resume for hospitality, I'm not too sure why he would

10

A

After the experience.

11

have gotten it, but apparently he did.

9

understand we kind of play around. But subject to my

11

Q

Um-hum.

Okay. And you see that your resume was

12

A

That changes. The dates change. And then

13

attached to an e-mail communication you had with your

13

underneath Employment Training Recruitment is Indigo

14

brother?

14

Bar & Grill on Exhibit 14. On Exhibit 13 it's

15

A

Yes, I do.

15

Mannway Logistics underneath Employment Training

Q

Right. And that's also your brother was

16

Recruitment.

12

16

Q

And then underneath Mannway Logistics on

17

part of the e-mail chain with respect to an ad placed

17

18

on craigslist for a position, correct?

18

Exhibit 13 is Mar-a-Lago Resort and Spa. And on

19

Exhibit 14 is Gemma Catering/Wedding Receptions. So

20

there is quite a few differences.

19

A

20

then.

21

Q

Sure.

21

22

A

1/20/2014, 1/21, so just within a day of

22

you sent out Defendant's Exhibit 13, or if you did,

23

to an employer?

23
24
25

He was on -- let me just check the dates,

each other, yes.
Q

All right. And then the resume that's

24

attached is the address you were living at in

25

Q

A

Okay. Great. Do you have any idea when

Unless you have something that's attached

to it, I can't be sure that I did.

Page 72

Page 70
1

January --

1

Q

Okay. Is the content in Defendant's

2

A

Yes.

2

Exhibit 14, that you believe you sent out to an

3

Q

-- of 2014, correct?

3

employer, correct?

4

A

Correct.

4

5

Q

All right. So you believe you created the

5

they are not correct. Through my experience I was in

A

Unfortunately, I have to tell you that

6

resume that's attached to Defendant's Exhibit 14,

6

the mind-set that I was unemployable. I had been

7

correct?

7

abused for many years and I was told by a job agency

8

A

Correct.

8

that I need to show that I've consistently worked at

Q

And you sent it out with respect to this

9

various places and given experience. So it's not

9
10

employment you saw on craigslist, correct?

10

something that I'm proud of, but I have had to plump

11

A

Correct.

11

up my resumes to make it look as though I could be

12

Q

And you are the one who put into this

12

employed.

13

A

15

Q

Q

What do you mean by plump up your resume?

Yes.

14

A

Well, I couldn't -- I didn't feel that I

All right.

15

could go to an employer and tell them that I had

16

held, you know, one job in the last 10 to 12 years

17

and before that I was trafficked for the purpose of

MR. EDWARDS: We're talking about the

16
17

13

document the contents of the resume, right?

14

resume that's attached to Exhibit 14, right?

18

MS. MENNINGER: We are.

18

sex. And that's definitely something you don't want

19

MR. EDWARDS: Okay. Got it.

19

to put down on your resume, which makes you quite

20

MS. MENNINGER: Thank you for clarifying.

20

highly unemployable.

21

MR. EDWARDS: Got it.

21

22

MS. MENNINGER: Although, I don't know

22

23
24
25

So I did add places in, such as Indigo Bar
& Grill, Calmao Flamenco Bar & Restaurant.

there are any differences with Defendant's

23

Q

Wait, wait. Which one?

Exhibit 13.

24

A

On Exhibit 14.

(BY MS. MENNINGER) But just to be safe, 25

Q

Um-hum.

Q

VIRGINIA GIUFFRE 5/3/2016

18 (69 - 72)

Agren Blando Court Reporting & Video, Inc.
Page 73
A

1

Underneath Experience, the dates are all

Page 75
1

A

I never worked there.

Q

The description that you typed out about

2

incorrect, as well. It's just to show that I was

2

3

consistently working, which I was not. And I needed

3

the things that you did at that Indigo Bar & Grill is

4

a job to help my family. I've got a family of five.

4

made up, correct?

5

So like I said, it's not something proud that I had

5

6

to do, but I felt it was the only way that I could

6

would do if you were a server or a waitress. But,

7

actually get employed.

7

like I said, I did not work at Indigo Bar & Grill.

8
9

Q

You lied on your resume?

A

I made it look as though I had

8
9

A

Q

Well, it's -- it's generally what you

So when you represented to an employer

that you were applying for a job that you had done

10

continuously worked throughout the years so that way

10

these things, you had not actually done these things

11

an employer would see me as a potential candidate.

11

at Indigo Bar & Grill, correct?

Q

12
13

Okay. Well, let's start with Employment

Training and Recruitment, ET Australia.
Did you work at that place of employment?

14

12

A

Not at Indigo Bar & Grill, no.

13

Q

All right. Can you read the first

14
15

A

Q

What dates did you actually work there?

16

Q

Right.

A

I know I finished working for -- we call

17

A

At this restaurant located inside of an

A

16
17
18

it ET Australia, so if you don't mind me abbreviating

18

19

it.

19

20
21

sentence of your job description?

I did work there.

15

Q

However you want.

20

A

I know I finished there in January of 2006

21

For Indigo Bar & Grill?

RSL, we were never slow.
Q

Okay. So when you said, "We were never

slow," you just made that up, correct?
MR. EDWARDS: Form.
A

I tried to give as much information to my

22

right before my son was born, my first son was born.

22

23

And I believe I worked there for a year, I believe

23

potential employer to show that I could handle a

24

so. It might have been a little bit over a year, but

24

large amount of pressure and guests. So, yes, I put

25

just around a year.

25

that in there.

Page 74
Q

Page 76

All right. So you worked at a place for

1

2

about a year. And on your resume you typed that you

2

you were there working as a server or waitress and

3

worked there for nine years, correct?

3

that we were never slow. That is not true, correct?

1

Q

(BY MS. MENNINGER) But you represented

4

A

Correct.

4

5

Q

And you did that, correct?

5

again, I was very highly unemployable, given my past.

6

A

I did.

6

So I did whatever I could to make it look as though

7

Q

Nobody else typed that for you?

7

my potential employer could hire me.

8

A

No, I did it myself.

8

Q

All right. And the next employment you

9
10

list here -- well, is your job description accurate?

9
10

11

A

Yes, that is actually accurate.

11

12

Q

Okay. And everything in there is what you

12

actually did?

A

Q

Well, I never worked there, so it's --

Okay. You described your duties that were

not -- those were fictional duties, correct?
A

They were duties that a waitress and a

server would do.
Q

But you did not do at Indigo Bar -But I did not do them at Indigo Bar &

13

A

A

Yes, for ET Australia.

14

Grill.

15

Q

Okay. Indigo Bar & Grill, did you type

15

16

that in?

16

service and your service with a smile to the guests.

17

A

I did type that in.

17

That was not true, correct?

Q

And did you actually work at Indigo Bar &

18

A

19

correct.

13
14

18
19

Grill?

Q

Okay. You described your energetic

Everything in Indigo Bar & Grill is not

20

A

No, I did not.

20

Q

21

Q

All right. So the dates that you put on

21

correct?

22

your resume are not true, correct?

22

23

A

That's correct.

23

24

Q

The title of your job at that place was

24

25

not correct; you didn't work there, right?

25

A

And you created that entire description,

For the sole purpose of being able to

obtain employment, yes.
Q

To get money?
MR. EDWARDS: Form.
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Page 77
1
2

Page 79

A

To make a wage for my family.

1

Q

(BY MS. MENNINGER) All right. The next

2

Q

And after you moved to Australia, which

was what year?

3

job, Gemma Catering and Wedding Receptions, did it --

3

A

4

is that a job that you actually held?

4

believe.

5

A

I did actually work there. I don't know

5

Q

I moved to Australia at the end of 2002, I

All right. Do you recall going to work

6

the dates, but I was a server, waitress and

6

7

bartender.

7

A

Yes.

8

Q

How --

A

I had to obtain my -- my ability to work

8
9

Q

March of 2003 to April 2004, is that about

when you worked there?

9

10

A

11

sure.

12

Q

13

A
Q

Did you have children -- had you already

14

14
15
16
17

It could be very close to it. I'm not too

10

there. So I think that took a couple months. You

11

can get a temporary visa that allows you to work

You're not sure?

12

while you're waiting for your permanent resident

No, I'm not sure.

13

status, and that's what we did.

had children at the time you worked there?
A

shortly after you got to Australia?

No, I do not believe I did. I became a

stay-at-home mom when I had my first child.

Q

All right. Were you able to apply for

15

that temporary job permission before you actually got

16

married in Australia?

17

A

I got married in Aus -- we were married in

18

Q

And what year was that?

18

Thailand, really, but we made it official in January

19

A

2006.

19

of 2003. And within a couple of weeks, I was granted

20

Q

Okay. So you believe you worked at Gemma

20

the permission to work in Australia legally.

21
22
23
24

Catering and Wedding Receptions before 2006?

21

Q

Okay. So to the best of your

A

I believe so.

22

recollection, you got permission to work in Australia

Q

And other than that, you can't recall what

23

sometime in the spring of 2003?

dates you worked there?

25

A

1

Q

MR. EDWARDS: Form.

24

I'm sorry, I couldn't help, no.

25

A

That's actually summer over there.

All right. And then what were your

1

Q

(BY MS. MENNINGER) Fair enough. The

actual -- is that your actual job that you had there?

2

Page 78
2
3

A

4
5
6
7
8

Page 80
first quarter of the year, calendar year --

The description of it?

3

A

Q

The title, server, waitress, bartender?

4

Q

-- 2003?

A

Yes.

5

A

If we're going to be politically correct,

Q

All right. Is the description accurate?

6

A

To a T.

7

Q

That's what you recall?

Q

What's that?

8

A

(Indicating.)

9

A

To a T.

10

Q

Okay. The next job you list is Mannway

11

Logistics, Logistics Receptionist.

11

Is that a job you actually held?

12

12

13

A

It is a job I held.

13

14

Q

And when did you hold it?

14

15

A

Again, I'm very bad at dates. I'm not too

15

16

sure.

17

Q

18

have it?

18

19

A

19

20
21
22

All right. Approximately when did you
I don't want to speculate and give you the

wrong answer, so I'm not too sure.
Q
A

24
25

I'm sorry, yes.
Q

And is your description of Mannway

Logistics correct?
A

Yes.

Q

All right. And how long did you work

there?
A

I think that was less than a year that I

16

worked there. I would approximate about six, seven

17

months.

20

Did you have children at the time you

worked there?

23

yes.

9
10

Yes.

Q

Can you name one coworker you had or boss

or anybody else that worked there?
A

I know her name started with an M, but I

21

can't remember. I remember what she looks like. I

22

just don't remember her name.

No.

23

Q

Okay. And how much did you make there?

Q

So before 2006?

24

A

I don't remember the exact amount.

A

Yes.

25

Approximately about $20 an hour, I think.
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Page 83

Page 81
Q

1

And how many hours per week were you

working for that six months to a year?

1

A

Before I worked at ET Australia, I was

2

actually a job seeker there. And a job seeker, I

3

A

I believe that was full time.

3

don't know if you're familiar with the term.

4

Q

And is full time the same in Australia?

4

5

A

Yeah it's a 40-hour week.

5

go to a job agency, and you go look on the computer.

6

Q

Okay.

6

And you actually have somebody who helps you find

A

Well, 38 because you get two hours of

7

employment. And they are the ones who recommend that

8

you show that you've continuously worked throughout

9

your years. They ended up really liking me, so

2

7
8

lunch, so, yes.
Q

9
10

All right. Have you been in touch with

anyone from that employment in a while?

10

11

A

No.

12

Q

All right. The next job listed there is

13

11
12

what?

Somebody who is looking for work and you

that's how I got the job there.
Q

Okay. Was it a particular person there

that gave you the advice to plump up your resume?

13

A

It would have been one of the counselors.

14

A

Calmao Flamenco Bar & Restaurant.

14

Q

Which one?

15

Q

Is that someplace you actually worked?

15

A

I don't know.

16

A

No, it's not.

16

Q

Okay. Do you remember the names of any of

17

Q

Is that a place that actually exists?

17

18

A

I don't really know.

18

19

Q

All right.

19

girls I worked with, but I don't remember -- I don't

20

A

I mean, I think I looked on the Internet

20

remember anyone else's name.

21

and found something similar to what the description I

21

22

was needing to fill, and that was it.

22

Q

23

Okay. So when you were creating this

23

the counselors?
A

Q

I only remember the name of one of the

When did you first become a job seeker at

ET Australia?
A

Well, if I finished there in 2006 and I

24

document in 2013/2014, right, that's when you had the

24

worked there for approximately a year, it would have

25

Titusville address?

25

been 2005 -- late 2004, 2005. I'm not too sure.

Page 82
1
2

Page 84

A

Yes.

1

Q

All right. You went on the Internet and

2

3

you searched for a place that would be like the job

3

4

you were looking for?

4

5
6
7

first and then got employment there, right?
A

Yes.

Q

Okay. So the advice to plump up your

Correct.

5

resume was while you were seeking a job or while you

Q

And you found the name of an actual place,

6

were employed there?

Calmao Flamenco Bar & Restaurant.
Did I get that right?
A

9

Okay. So you were a job seeker there

A

8

10

Q

I'm not 100 percent on that, but I think

so.

7

A

While I was seeking a job.

8

Q

All right. And you were assigned a

9

counselor?

10

A

Yes.

11

Q

One or more than one?

12

impress the employer you were applying for here in

12

A

It changes on a daily basis. There's

13

the e-mail, correct?

11

Q

Okay. And you did that in order to

13

somebody who comes into the office and they sit with

14

A

Correct.

14

you and they help you with your resume. And then

15

Q

All right. And you did that in order to

15

they help you go on the computer and look for open

16

get money from a job that you hoped to get from this

16

vacancies.

17

employer in the e-mail, correct?

17

A

I was hoping to gain employment. And not

Q

So someone in approximately 2005 gave you

18

the advice to plump up your resume. That's what

19

having much experience, I put in there that I had

19

you're saying?

20

experience.

20

18

Q

A

To make it look like I've continuously

Okay. And you said that you had been

21

22

advised to plump up your resume by a job agency; is

22

23

that right?

23

Restaurant, which is a place you found on the

21

worked, yes.
Q

Okay. So back to Calmao Flamenco Bar &

24

A

Yes.

24

Internet but did not actually work. Is that, the

25

Q

What was the name of that job agency?

25

dates for your employment there, December 2001 to
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Page 85
1
2

February 2003, not true, correct?
A

Obviously, yes. At that time I was --

Page 87
1

experience than you had had, correct; that's what you

2

just said?
A

Correct, I mean given that my past had not

3

during 2001 I was with Jeffrey and Ghislaine being

3

4

trafficked.

4

enabled me to be able to look for work or I wasn't

5

able to put down what I actually had -- had to do in

6

my past. So I made it look as though I was able to
be employed.

5
6

Q

Um-hum. So you were not working at Calmao

Flamenco Bar --

7

A

Obviously not, yes.

7

8

Q

And you said you got to Australia in

8

9
10
11
12
13
14
15
16
17

late '02 and did not work there between late '02 and
February of ' 03, correct?
A

I've never worked at Calmao Flamenco Bar &

Grill, period.
Q

9
10

All right. And the job description that

you crafted there is also fictional, correct?

the employer was looking for, right?
A

I couldn't put down on there that I was

sex trafficked for a couple years and did not have

12

the experience to be able to apply for jobs and

13

provide for my family.
So this is something that I said. Again,

14

A

Yes.

15

I am not proud of, but I felt was necessary to do to

Q

All right. And Mar-a-Lago Resort and Spa

16

be able to gain employment.

you put down as a place you had worked, correct?

17

A

Correct.

18

19

Q

And you typed in August 2000 to September

19

2001, correct?

20

21

A

Correct.

21

22

Q

And you created your job description

22

23

You did not have the past that you thought

11

18

20

Q

there, correct?

23

24

A

Correct.

24

25

Q

All right. And then turning to the last

25

Q

All right. So you were applying for a job

at a restaurant, right?
A

At this -- according to the front e-mail,

yes.
Q

All right. And you did not put down Taco

Bell on this resume, correct?
A

No. The only jobs on here are the ones

that we have mentioned.
Q

Right. And so why did you choose August

Page 86
1
2

page you have your education, correct?
A

Page 88
1

Can I just make a statement to say that,

2

3

again, with the Mar-a-Lago Resort and Spa, I did have

3

4

to add dates to make it look as though I had

4

5

continuously worked. So those, again, are incorrect

5

6

dates.

6

7
8

Q

But it is a date that you typed into a

resume in 2013 or 2014 --

9

A

That is the date that --

10

Q

If you could just let me finish my

11
12
13
14
15
16
17

Q

That is a date that you typed into your

13

Q

On the last page it has some education.

Which part of that is untrue?
MR. EDWARDS: Object to the form.
A

I have received my business admin cert 3

14

from ET Australia. I've never held responsible

15

service of alcohol and gambling.

16

Q

(BY MS. MENNINGER) Do you understand that

Q

All right.

17

to be a licensing of some sort or a class? Or what

A

do you understand that --

And, as well as the -- the position,

18

organizing, making and canceling appointments for

19

20

massage therapists.

21

I chose months and dates for every single

that I was continuously employed.

19

18

A

9

11

That is the date that I did type in, but

You chose a month. Why did you choose

why I chose that month. It was just purely to show

12

A

Q

that month?

8

Sure.

those are incorrect dates.

It just looks as though I've given them a

position on that resume. There is no specific reason

A

resume in 2013 or 2014, correct?

A

longstanding history of employment.

7

10

question.

of 2000 as your start date for Mar-a-Lago?

A

In Australia you have to have something

20

called an RSA and RCG to be able to work as a

Q

All right.

21

waitress or bartender or anything. And I didn't know

A

I mean, I was their locker room attendant.

22

if it was the same out here in America. So I put

23

I just wanted it to sound like I had more

23

down that I had.

24

receptionist experience than I did.

24

22

25

Q

You wanted it to look like you had more

25

I had taken a CPR and first aid. I don't
remember when, but it's not current.
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Page 89
And I did go to Royal Palm Beach High

1

Page 91
1

A

I remember spending a birthday with them

2

School and I didn't put down a degree there or

2

on Jeffrey Epstein's island called Little Saint

3

anything.

3

Jeff's. I wouldn't say it was a party. It was just

4

Q

4

Ghislaine, me, Jeffrey. I believe

5

there. I got some presents from them.

5

So is it fair to say you never worked as a

waitress in Australia. Is that what you just said?

6

A

7

Catering.

7

8

Q

Oh, okay.

8

like boxes of different kinds of eye shadows and

A

I don't believe I needed my RSA to work

9

lipsticks and just makeup altogether.

9
10
11

I did work as a waitress at Gemma

was

6

there. I'm not too sure.
Q

Q

What presents did you get?

A

Ghislaine gave me a whole bunch of makeup,

Jeffrey gave me a bracelet and, I think

10

All right. And if I could just ask you

11

earrings.

12

one other question about Gemma Catering. In the last

12

Q

What kind of earrings?

13

line of the job description it says: This job was a

13

A

They were what I believed to be diamonds.

14

second job. I would work in the evenings and

14

I don't know what they exactly were. I think Jeffrey

15

weekends for saving extra cash.

15

was talking about, they could have been passed off as

16

good knock-offs. But they appeared to be diamonds.

What was it a second job to?

16
17

A

If my time period is right, it would be my

17

18

second job to Mannway Logistics because they were

18

19

both -- Gemma Catering and Mannway Logistics were

19

20

both in Sydney, whereas ET Australia was on the

20

21

central coast.

21

22
23

Q

All right. ET Australia is on the central

coast?

22
23

24

A

Correct.

24

25

Q

And Gemma and Mannway are in Sydney?

25

1

A

In Sydney, yeah.

1

2

Q

All right. Got it.

2

Q

Any other presents?

A

I remember the makeup and the jewelry. I

don't remember much else.
Q

And that was your 17th birthday, you said?
MR. EDWARDS: Form.

A

It's hard for me to really pinpoint

exactly which birthday it was.
Q

(BY MS. MENNINGER) So it could have been

your 18th or your 19th?

Page 90

Do you know if those two organizations

3
4
5

still exist?
A

Page 92

3
4

Mannway, I would definitely say, it's a --

5

A

I don't want to lock down on which exact

birthday it could have been without knowing.
Q

You don't know which birthday it was; is

that what you're saying?
A

The one that I'm specifically telling you

6

it's a large logistic company. I would say it still

6

7

does exist.

7

Q

Right. You don't know which one?

8

A

No.

Q

All right. Do you remember spending more

Gemma Catering, I'm not too sure if that

8
9
10

exists anymore or not.
Q

9

Okay. All right. So did you spend your

10

than one birthday with Jeffrey Epstein and Ghislaine
Maxwell?

11

16th birthday with Ghislaine Maxwell and Jeffrey

11

12

Epstein?

12

A

No. I was 16 when I met them, now that I

13

14

know the correct dates. So I would have spent my

14

15

17th birthday with them.

15

13

16

Q

So when you represented that you spent

about?

A

Yes.

Q

Okay. Tell me about the other ones that

you remember.
A

Well, I know my 19th birthday. I can't

16

remember, really, my 18th birthday. But my 19th

17

your 16th birthday with Ghislaine Maxwell and Jeffrey

17

birthday we celebrated it early, earlier than my

18

Epstein, that was not true, correct?

18

actual date of birth. And that's when he surprised

At my ability at the time, that's what I

19

me with tickets to Thailand.

20

believed to be true. It wasn't until I found the

20

21

Mar-a-Lago records stating the year 2000. Me being

21

22

born in 1983 would make me turning 17 that year.

22

19

23

A

Q

So please describe for me your 17th

23

24

birthday that you claim you spent with Ghislaine

24

25

Maxwell and Jeffrey Epstein.

25

Q

What do you mean he surprised you with

tickets to Thailand?
A

He told me that the tickets for Thailand

were for my birthday.
Q

Did he hand you something that looked like

a ticket to Thailand? What do you mean?
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Page 93
1

A

He didn't hand me the tickets at that

Page 95
1

2

time, but he told me that he had booked me in for

2

3

massage training at an institute in Chiang Mai.

3

4

Q

And he told you he had booked you tickets

4

shortly before my birthday, but not my birthday.
Q

(BY MS. MENNINGER) Okay. And he told you

he had booked you tickets to go to Thailand, right?
A

Correct.

Q

All right. So you remember one birthday

5

to a massage training in Chiang Mai, Thailand

5

6

sometime before your actual 19th birthday?

6

at which you received makeup, bracelet and earrings

7

and one birthday at which you received tickets to

8

Thailand.

MR. EDWARDS: Form.

7
8

Q

(BY MS. MENNINGER) Did I get that right?

Do you remember any other birthdays that

9

A

Yes.

10

Q

Okay. Did he hand you --

10

you spent with Jeffrey Epstein and/or Ghislaine

11

A

Excuse me.

11

Maxwell?

12

Q

-- hand you anything at that time?

12

13

A

No, I don't think so.

13

Q

And where were you located when he told

14

14
15
16

9

you this about the Thailand massage training?
A

Jeffrey, Ghislaine and I had just gone

Q

Okay. Well, I'm sorry, did you know for

sure that the bracelet, earrings and makeup were from

16

your 17th birthday, or do you know?

scuba -- not scuba diving, not with the big tanks,

17

18

but snorkeling with just the mask and the two-piece,

18

19

and on Jeffrey's island, by the way.

19

And we had gone out for a while. And we

I'm sure there is, but I honestly can't

15

17

20

A

remember what I did for my 18th birthday.

20

A

I don't know.

Q

But you know they were not for your

16th birthday, right?
A

Correct.

Q

All right. If I could have you go back to

21

had come back. And he's got a pier where it's got a

21

22

ladder and you climb up. And we were wearing wet

22

23

suits. So we were taking off our flippers and our

23

A

Defendant's, sorry, Exhibit 1?

24

wet suits and all of our gear.

24

Q

Um-hum. Page 9, either at the bottom or

And they said they wanted to sit down and

25

25

Defendant's Exhibit 1, I think.

in the upper right-hand corner.

Page 96

Page 94
Do you see that page?

1

talk to me, just the three of us. And he -- first,

1

2

he told me about the --

2

A

Page 9 of 27, yes.

3

Q

All right. And paragraph 23, do you see

3
4
5
6
7
8
9
10
11
12
13
14

Q

If I could just stop you. I think I asked

where were you --

4

that paragraph?

A

Oh, I'm sorry.

5

A

Q

-- when you had this conversation about

6

Q

All right.

7

A

I was just going to read it over quickly.

8

Q

By all means.

the -A

Just the island. I'm just trying to

I see the paragraph.

9

A

I've read it.

Q

Oh, okay.

10

Q

And the sentence, Defendant and

A

It was on the island, on the pier in the

11

Ms. Maxwell acknowledged and celebrated plaintiff's

12

16th birthday, is not a true statement, correct?

describe the instance that he gave it to me.

Caribbean.
Q

Okay. And it was sometime before your

19th birthday?

13

A

Only upon learning about the fact that I

14

just found out my records. I assumed at the time it
was my 16th birthday. But now we know different.

15

A

Correct.

15

16

Q

How much time before?

16

17

A

I don't know. A couple -- six weeks, a

17

defendant and Ms. Maxwell did not celebrate your 16th
birthday with you, correct?

Q

You admit, as you sit here today, that

18

couple of months. I don't know. Close to my

18

19

birthday. It was my birthday present, that's what he

19

A

20

told me.

20

Q

Which you don't know when you saw?

21

Q

21

A

I know it was, you know, it wasn't -- it

22

conversation?
MR. EDWARDS: Form.

23
24
25

Okay. So you don't know when you had this

A

I mean, I -- no, I didn't record the time

and the date, so I can only speculate. It was

Correct, based upon the records.

22

wasn't a year ago, but it wasn't that long ago

23

either. So I'm not too sure. I can't tell you the

24

date that I actually saw them.

25

Q

All right. Last year you lived in
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Page 97
1

Colorado for part of the year, correct?

1

mischaracterized her testimony. She actually just
testified that she may have heard that.

2

A

For part of the year, yes.

2

3

Q

And then you moved to Australia, correct?

3

4

A

Yes.

4

Q

You did not live in Florida at any point

5

5
6
7
8
9
10
11
12

in time during 2015, correct?
A

6

I believe I left Titusville at the end of

I've asked her -MR. EDWARDS: I'm clearing the record up
right now, though.
MS. MENNINGER: You can object based on

7

2014.
Q

MS. MENNINGER: No, you're not testifying.

Okay. So you did not live in Florida

during 2015, correct?

8

form. That's a valid objection. You've made your

9

record.

10

A

I believe so.

11

Q

All right. So when you reviewed these

12

Q

(BY MS. MENNINGER) Did you review records

that clarified dates for you?
A

I've either reviewed them or I've been

13

records sometime in 2015 that caused you to know the 13

told about -- I can't remember. I'm sorry. I

14

real date of when you worked at Mar-a-Lago, where

14

know -- I know now that the dates are what they are,

15

were you physically located?

15

but I don't remember.

MR. EDWARDS: Object to the form and

16
17

16

mischaracterized her testimony.

17

Q

You don't know when you learned that the

dates are what they are?

I don't remember where I saw these

18

A

No, I don't.

19

records, when I saw these records. I know it wasn't

19

Q

And your best guess is what?

20

a year ago. I know it was more recent. I can't

20

21

pinpoint the date that I actually saw them, but I

21

22

recently, I believe -- I don't know. I don't want to

22

attorney-client privilege, I'm instructing you not to

23

sit here and speculate and then give you the wrong

23

answer.

24

answer. It's just new knowledge for me.

24

A

I can't answer, then.

25

Q

(BY MS. MENNINGER) Okay. So have your

18

25

A

Q

(BY MS. MENNINGER) All right. Did you

MR. EDWARDS: Objection.
If any of your answer is based on

Page 98
1

receive the records by e-mail?

Page 100
1

attorneys told you to change your dates?

2

A

I believe so.

2

MR. EDWARDS: Objection.

3

Q

Okay. Did you use any e-mail address

3

Do not answer that question. This is a

4
5
6
7

other than

4

question intentionally devised to invade the

A

No.

5

attorney-client privilege.

Q

That's the only e-mail address that you've

6

used?

7

She's not going to answer those questions.
Q

(BY MS. MENNINGER) You can answer a

8

A

That's correct.

8

question about whether your attorneys had told you to

9

Q

And the Mar-a-Lago records that you

9

lie. Because that would be a crime, and I'm sure --

10

reviewed you received by e-mail at that e-mail

10

11

address?

11

12

A

Possibly. I mean, I can't say

12

13

100 percent. I could have been told about them. I

13

14

could have seen them on a piece of paper. I really

14

15

don't know. This is a very hazy subject. All I know

15

16

is that I found out and that was able to clarify a

16

17

lot of dates for us.

17

Q

Okay. What other dates were clarified?

A

I will --

Q

-- I'm sure you want to tell me that your

attorneys did not tell you to lie, correct?
A

I can tell you for a fact my attorneys

have never told me to lie.
Q

All right. And did your attorneys tell

you to change a date?
MR. EDWARDS: Objection. She's not

18

answering any questions about communications between

19

MR. EDWARDS: I object and instruct the

19

her lawyers and herself, period.

20

witness not to answer if any of your knowledge is

20

21

based on any privileged communication that you had

21

direct your attention to Defendant's Exhibit 8. It's

22

between yourself and any of your lawyers.

22

the manuscript. If you could turn to page 40.

18

23
24
25

Q

(BY MS. MENNINGER) Okay. You just said

you reviewed records yourself, correct?
MR. EDWARDS: Object. That

23
24
25

Q

(BY MS. MENNINGER) So if I could also

THE VIDEOGRAPHER: I just have a quick
request, Counsel.
Ms. Giuffre, would you mind bringing the
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Page 103

Page 101
1

mic higher up on your jacket, please?

1

2

THE DEPONENT: Sure.

2

3

THE VIDEOGRAPHER: Thank you.

3

4

THE DEPONENT: Tell me if that's okay.

4

If you remember the answer, please tell
her the answer.
A

I don't know the answer, where I spent my

sweet 16th birthday.
Q

(BY MS. MENNINGER) Do you know who you

5

Better?

6

A

Okay. Page 40?

6

Q

(BY MS. MENNINGER) Right. Do you see the

7

A

No, I don't.

8

Q

Do you know where you lived on your sweet

7
8

5

first full paragraph on that page?

9

A

I do.

10

Q

The first line begins: I spent my sweet

9

A

No, I don't.

Q

Were you living with your parents on your

16th birthday on his island in the Caribbean next to

11

12

Little (sic) St. James Isle. He liked to call it

12

13

Little St. Jeff's. His ego was enormous as his

13

14

appetite for fornicating.

14

Do you see that sentence?

15

16

A

I do.

16

17

Q

That is not true, correct? You were not

17

18

spending your sweet 16th birthday on Little St. James

18

19

Isle, correct?

19

20

A

Based on my knowledge at the time that I

16th birthday?

10

11

15

were with on your sweet 16th birthday?

20

21

wrote this manuscript, I thought I did spend my 16th

21

22

birthday there. And so I put it down in there as

22

23

that. Now I know that it wasn't my 16th birthday.

sweet 16th birthday?
A

I don't know.

Q

Were you living with

on your sweet

16th birthday?
A

I don't know. I was a runaway a lot. I

don't know where I lived at the time.
Q

Okay. Were you working at Taco Bell on

your sweet 16th birthday?
A

I don't think so. I don't know.

Q

Were you working at Publix on your sweet

16th birthday?

23

A

I don't know.

24

Q

Or your sweet 16th birthday?

24

Q

Were you working at an aviary on your

25

A

Well, we --

25

sweet 16th birthday?

Page 102
MR. EDWARDS: Object to the form.

1
2
3
4
5

Harassing.
Q

2

(BY MS. MENNINGER) Was it your sweet 16th

birthday?
A

Page 104
1

3
4

Is it not custom to call your 16th

5

A

Again, I don't know.

Q

Do you recall any present you actually got

on your sweet 16th birthday?
A

No, I don't. I don't know where I spent

it, who I spent it with or what I got. I'm sorry.

6

birthday sweet? Have you never heard that saying

6

Q

How long did you work at Mar-a-Lago?

7

before?

7

A

Best of my recollection, it was a summer

8

Q

9
10

Ms. Giuffre?
A

15
16

MS. MENNINGER: She asked me a question,

17
18
19
20

actually. You're not testifying here.
Q

A

22

Q

23

As I thought, in the manuscript when I
Okay. Now that you know it wasn't, where

only worked there approximately two weeks, two, three
weeks.

11

Q

How many hours a week did you work?

12

A

I want to say it was a -- I want to say

13

it's a full-time job.
Q

Do you recall it being a full-time job?

A

It was a summer job, but just thinking

16

back, my dad used to bring me in and bring me home.

17

So he worked full time, all day. So -- and I didn't

18

lounge around Mar-a-Lago so, yes, I think it would

19

have been a full-time job.

20

Q

And how much did you make per hour?

Well, I don't know.

21

A

Approximately, I think I remember making

Well, just give us your best guess.

22

did you spend your sweet 16th birthday?

21

9

(BY MS. MENNINGER) Was it your sweet 16th 15

wrote it, I thought it was my sweet 16th birthday.
Q

job. I believe I started in June. And I think I

14

birthday?
A

8

10

It's been asked and answered.

13
14

As we -MR. EDWARDS: She's answered the question.

11
12

Was it your sweet 16th birthday,

MR. EDWARDS: Objection. And she's not

23

$9 an hour.
Q

The bracelet and earrings you got for your

24

going to guess today. She's going to tell you the

24

birthday, some birthday, on Little -- or where was

25

answers as she remembers them.

25

that birthday party, at Little St. James?
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Page 105
MR. EDWARDS: Object to the form.

1

1

Q

Well, all right. We'll come back to that

2

Q

(BY MS. MENNINGER) Where was it?

2

in a minute. But the apartment that you left in 2002

3

A

At Little Saint Jeff's.

3

was the one in Royal Palm Beach that you lived at

4

Q

Okay. Where are those bracelet and

4

originally with

5

with

6

talking about?

5

earrings now?

lived there? That's the one we're

6

A

7

Thailand.

7

A

Correct.

8

Q

Where did you leave them, exactly?

8

Q

That's the apartment we're talking about?

9

A

I had a storage facility and my apartment

10
11
12

I left everything behind me when I went to

and then after breaking up

that I lived in.
Q

So where were they, in the storage

facility or in the apartment?

13

A

14
15

9

A

That's not the one that --

10

Q

Okay.

11

A

Sorry. I'm confused. Could you please

12

reask the question?

Most likely in the apartment.

13

Q

Okay. What apartment was that?

14

A

Royal Palm Beach. I don't know the

15

A

address, I'm sorry.

Q

All right. I asked you where you left

your bracelet or earrings. You think you -Okay, yes.

16

Q

-- left them in an apartment, correct?

17

Q

You don't know the address at all?

17

A

Okay. Yes. Yeah, not the one -- not the

18

A

Not at all.

18

19

Q

Okay. Where was it roughly located in

19

16

20

Royal Palm Beach?
A

20

I don't know. It's been a long time since

first one. The one where
Q

eventually moved into.

That's the apartment you left the bracelet

and earrings at?

21

A

I believe so, yes.

22

I've been back to Royal Palm. I don't remember

22

Q

So when you were working at Mar-a-Lago,

23

street names or anything.

23

21

you rode with your father every day?

24

Q

Did it have one or two bedrooms?

24

A

Yes.

25

A

It was two bedrooms.

25

Q

What car did he drive at the time?

1

Q

Was it on the first or second floor?

1

A

I don't know.

2

A

The second floor.

2

Q

Okay. Did you have a vehicle of your own

3

Q

Who lived there with you?

3

4

A

Page 106

5
6
7
8

And
Q

first lived there with me.

4

A

No.

5

Q

Did you have a driver's license at the

lived there with me.

6

Okay. And that's the apartment that you

left when you went to Thailand?
A

Yes.

Q

Did you live at more than one apartment

11

with

12

A
Q
A

16

Q

17

9

When I was a runaway, he let me stay at

his apartment.

15

7
8

9

14

at the time?

and I broke up shortly after living there.

10

13

Page 108

10

time?
A

Yes. I got my permit when I was 15 and my

driver's license when I was 16.
Q

Okay. And how were you paid, by cash or

check or some other method?

11

A

I don't remember.

12

Q

Did you have a bank account at that time?

A

I don't think I've ever had a bank

13

Was that a different apartment?

14

account -- well, up until recently, living here. I

Yes.

15

don't remember having a bank account.

All right. So you lived at

16

apartment when you were a runaway?

17

Q

So you believe you got paid by unknown

means and you did not deposit it into a bank?

18

A

Correct.

18

A

Correct.

19

Q

And did you live anywhere else other than 19

Q

What was your uniform when you worked

20
21
22

those two apartments with
A

We stayed at

20

parents' house, I

think for a few weeks before the apartment.

A

At Mar-a-Lago?

22

Q

Right.

A

It was a white miniskirt with a little

23

Q

Okay. The apartment that you rented?

23

24

A

The apartment that

24

25

rented. I

think I was too young to go on a lease.

there?

21

25

white polo top with the emblem of Mar-a-Lago on it.
Q

Did they give you more than one?
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Page 109

Page 111
masseuses had their own uniforms.

1

A

I don't know, maybe.

1

2

Q

Did you wear it to and from work every

2

Q

What did the masseuses' uniform look like?

3

day?

3

A

I don't remember.

4

A

Yes.

4

Q

No recollection at all?

Q

Did you get new ones when you arrived that

5

A

None whatsoever.

6

Q

Color?

7

A

No, sorry. I remember mine.

8

Q

Okay. How did it come to pass that you

5
6
7
8
9
10
11
12
13

were clean or did you launder them at home?
A

I would have had to wash them when I got

home, I suppose.
Q

And you think you had more than one or you

don't recall?

9

weeks?
A

I was approached by Ghislaine Maxwell.

Q

Okay. And how long had you been working

A

I don't recall.

11

Q

All right. Was that something you

12

purchased or did they give it to you?

13

at Mar-a-Lago when you were approached by Ghislaine
Maxwell?

14

A

They gave it to me.

14

15

Q

And who else was wearing that uniform?

15

A

The other locker -- the lady that did the

16

16
17

front desk next to the locker rooms.

were no longer working at Mar-a-Lago in two to three

10

17

A

Roughly two to three weeks.

Q

Okay. Where in the spa were you when you

were approached by Ghislaine Maxwell?

18

Q

She had the same one?

18

19

A

Yes.

19

where the other girl that works there usually sits.

20

Q

Was that Adriana?

20

She was away from the desk. I was reading a book on

A

I don't think Adriana wore a uniform. I

21

massage therapy.

21
22

think she just dressed professional.

22

A

Just outside the locker room, sitting

Q

Was that indoors or outdoors?

23

A

Outdoors.

24

see there at the spa at the time when you worked

24

Q

Okay. And what -- were you in the sun or

25

there?

25

23

Q

Okay. And what other employees did you

in the shade?

Page 110
1

A

There were -- well, this is in the massage

Page 112
1

A

In the shade underneath a -- I don't know

2

area and there's also like a fitness area. So

2

what you'd like to call it, but, you know, underneath

3

there's spa and fitness. So there would be the

3

the complex, the building.

4

masseuses and then there would be the trainers. And

4

5

that was just located in that one area away from the

5

6

main house and stuff.

Q

All right. And what was Ghislaine Maxwell

wearing when she approached you?

6

A

I don't remember what she was wearing.

7

Q

And is that the area in which you worked?

7

Q

Any recollection, color of clothing or

8

A

Yes.

8

9

Q

In the spa area or the fitness area?

10

A

The spa and the fitness area were in the

11
12
13
14
15
16
17
18
19

same complex.
Q

9

A

No.

10

Q

Okay. Any details about her? Was she

11

Okay. What did the other people who

worked in the spa area wear?

anything?

12

carrying a purse or anything?
A

No. She looked like, from my memory, she

13

looked like she was either there for a massage or

A

I don't remember what they wore.

14

fitness. I remember she had a British accent. She

Q

All right. And what did the people in the

15

was very interested in the book that I was reading.

fitness area wear?
A

I mean, we can get into some more details

16

I don't remember. I know it was -- we had

our own uniforms. Everyone else had their own.

17

later if you'd like, but I don't remember any more

18

about what she was wearing that day.

Q

Who is we?

19

A

Well, the girls that worked in the meet

Q

Did you have a cell phone at that time?

20

A

No.

21

and greet area. Me and the other girl with the curly

21

Q

Where were you living at that time?

22

hair I told you about --

22

A

At my parents'.

Q

And who else was living there with you at

20

23

Q

Um-hum.

23

24

A

-- had our own uniforms. And then the

24

fitness people had their own uniforms. And the

25

25

the time?
A

My mother and my dad and my brother.
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1

Q

Which brother?

Page 115
1

there's one in Royal Palm and Wellington, and I used

2

to go to both.

2

A

3

Q

What about your other brother?

3

Q

Did you have a card for both?

4

A

I think he had moved out by then.

4

A

Did I have a card?

Q

What forms of communication did you have?

5

Q

A library card?

6

A

Yeah.

5
6

Just a home phone number, or what?

7

A

Yeah, there was a home phone.

7

Q

For both places?

8

Q

When do you recall ever getting a cell

8

A

To be able to rent out a book, yeah.

9

phone?

Q

Okay. So the best of your recollection is

10
11
12
13
14

A

9
The first cell phone I ever got was the

one that Ghislaine gave to me.
Q

So you never had -- your parents, did they

have ones when you were working at Mar-a-Lago?
A

No, my dad used to -- like, we had phones

10

you used one of your library cards at one of those

11

two libraries to check out a book on massage and

12

anatomy?

13
14

A

Correct.

Q

And when did you do that relative to

15

in the spa and maintenance area and so on, so forth.

15

16

And you could, so to speak, page people from around

16

17

the courts.

17

saw what the massage therapists got to do. I mean,

18

their jobs were so relaxing. The music, like the
atmosphere, they always had happy clients. It just
seems like an ideal job.

18

Q

Okay. So tell me what you recall of the

19

first conversation that you had with Ghislaine

19

20

Maxwell.

20

21

A

I'm sitting there reading my book about

21

starting at Mar-a-Lago?
A

Q

Probably within the first week. I mean, I

And so you were spurred to go to the

22

massage therapy, as I'm working in the spa. And I'm

22

23

getting my GE -- well, I was in the process of

23

24

getting my GED before I went to my summer job. I

24

massage therapists and they're the ones who first

25

decided that I would like to become a massage

25

intrigued me about what they do. And, you know, I

library and check out a book?
A

Well, I had been talking with the other

Page 114

Page 116

1

therapist one day. And the body really intrigued me,

1

wanted to aim for something higher than being a

2

you know, reading this massage was a lot about

2

locker room attendant one day. And. Yeah.

3

anatomy, blood flow. Everything to do with, you

3

4

know, touching somebody somewhere and then triggering

4

5

a result somewhere else. I just was very intrigued

5

6

by the whole anatomy thing.

6

She came up, Ghislaine, sorry. Ghislaine

7
8

came up and approached me at the desk that I was

9

sitting at. And my book was like this (indicating)

7
8
9

Q

What was the name of the massage therapist

that you were speaking with?
A

Oh, I have no idea.

Q

Can you give me any physical description

of any of them?
A

Um, there was one who had blonde short

hair. There was -- I would say there's probably

10

and she said, Oh, you're reading a book about

10

about four massage therapists that work in there.

11

massage. You want to do massage? And I told her,

11

So, I mean, I don't remember all of them.

12

Yes, you know, I'm very interested in it. One day I

12

13

would like to become a masseuse.

13

14

Q

All right. Where did you get the book on

Q

Okay. What time of day was it?
MR. EDWARDS: Object to the form.

14

A

Afternoon.

15

Q

(BY MS. MENNINGER) How late?

16

A

Maybe the library.

16

A

Anywhere between 2 to 4.

17

Q

Maybe or do you recall?

17

Q

And what time did you get off of work?

18

A

I don't think I purchased it. So I'd have

18

A

I believe I got off at 5.

19

Q

And what was the rest of your conversation

15

19

massage?

to say the library.

20

Q

Okay. What library was that?

20

21

A

Whichever library was close to my house.

21

Q

Do you remember a library being close to

22

22
23
24
25

with Ms. Maxwell?
I'm sorry, I don't think you finished.
A

Thank you. Well, she noticed I was

23

reading the massage book. And I started to have

There's one in Wellington that I used to

24

chitchat with her just about, you know, the body and

go to. Oh, no, there's one in Royal Palm. Yeah,

25

the anatomy and how I was interested in it. And she

your house?
A
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Page 119

1

told me that she knew somebody who was looking for a

1

A cell phone or a home phone, or do you have any

2

traveling masseuse.

2

idea?

And I said, Well, I don't have any

3

3

A

I have no idea. Ghislaine answered. So

4

accreditations. This is the first book I've ever

4

if it was a home phone, the butlers probably would

5

read. She goes, That's okay. I know somebody. We

5

have answered. So most likely it was her cell phone.

6

can train you. We can get you educated. You know,

6

7

we can help you along the way if you pass the

7

8

interview.

8

A

If the guy likes you, then, you know, it

Q

All right. And what happened when you got

off of work?
My dad drove me to El Brillo Way.

9

Q

Um-hum.

10

will work out for you. You'll travel. You'll make

10

A

We arrived at a very large pink mansion.

11

good money. You'll be educated, and you'll finally

11

And we knocked on the door. My dad got out of the

12

get accredited one day.

12

car and we knocked on the door.

9

13
14

Q

Okay.

13

A

She finished off by, you know, giving me

14

Q

Do you recall which car this was?

A

I don't know what he was driving at the

15

her number. And I told her I'd have to ask my dad.

15

time. My dad always drives trucks. So it would have

16

And I called my dad. I ran over, actually, to see my

16

been some kind of truck.

17

dad, talked to him. He said it would be okay. I

17

Q

But you don't know which kind?

18

used the phone from Mar-a-Lago to call her and tell

18

A

I don't know if it was a Ford or a Dodge

19

her that I was allowed to come over.

19

or --

20

Q

What kind of car does your mom drive?

And she said, Great. Meet me here at -- I

20
21

don't remember the exact address, but it was

21

A

Right now?

22

El Brillo Way in Palm Beach -- after you get off.

22

Q

No, in 2000.

23

And my dad drove me.

23

A

Oh, I have no idea. I don't remember.

24
25

Q

Did you write down her add -- the address

that she gave?

24

They change cars quite often. They like getting

25

different cars.

Page 118
1

A

2
3
4
5
6
7
8
9

2

A

After my trip to London to meet Prince

3

Andrew.

4

Q

Okay. What kind of car did you get?

5

A

A Dodge Dakota.

6

Q

Did you write down her phone number?

A

Yes.

Q

So did you go run and talk to your dad

while she was still there?
A

No, I believe she left. And she told me

to ask my dad and then to give her a phone call.
Q

Okay. Did she ask you your age when she

had that conversation with you?
A

11
12

14

When did you get your first car?

1

10

13

Page 120
Q

Yes.

Q

And did you purchase that yourself?

7

A

Yes, I did.

8

Q

And how much did it cost?

A

I don't remember off the top of my head

9
10

Q

Did you tell her your age?

11

Q

Who did you buy it from?

A

No, I did not.

12

A

My dad helped me bargain with it. I don't

Q

And so somewhere you wrote down a phone

13

number to call her back at?

14

15

A

Um-hum.

15

16

Q

All right. And where did you write that

16

17

down?

18
19

how much it cost.

No, she did not.

A

Probably just a piece of paper lying

around the desk.

remember where we bought it from.
Q

And was the title put in your name or your

dad's name?
A

I think the title was put in my name. I

17

think. I mean, my dad was with me. I've never

18

registered a car or anything like that before. So --

19

Q

So that was your first time?

20

Q

Okay. But you don't remember?

20

A

Yes.

21

A

I mean, no, I don't have that piece of

21

Q

Memorable, right?

22

A

Yes.

Q

When you got there, a butler or someone

22

paper anymore, so no.

23

Q

Okay. And did you write down an address?

23

24

A

Yes.

24

25

Q

And what number do you think you called?

25

answered the door, is that what you said?
A

No, Ghislaine answered the door.
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Page 121
1

Page 123

Q

Okay. And then what happened?

1

A

Q

All right. Where did you see Mary?

She shook hands with my dad. Like, she

2

A

The same place, kitchen.

3

briefly opened the door. She stepped out, shook

3

Q

Were they talking to one another?

4

hands with my dad. Told her (sic) she'd look after

4

A

No. Mary was doing something with the

5

me and she'd make sure I get a ride home. And just

5

dishes. They were always either cleaning up or doing

6

very briefly, that was it. And my dad left, and I

6

stuff, so --

7

went inside with Ghislaine.

7

Q

And you saw them in the kitchen?

8

A

In the kitchen area. I mean, you have to

2

8
9
10
11

Q

Did Ghislaine and your dad have any

discussion about what it was you were doing there, in
your presence?
A

9
10

You know, I can't recall exactly what was

11

understand there's like three parts to that kitchen.
So it's very large.
Q

All right. What part did you see John in?

A

In the corner, left hand. And Mary was in

12

said. But I had already told my dad what was -- what

12

13

the interview was for. So --

13

the same vicinity but not right next to him. They
weren't chatting.

14

Q

What did you tell your dad?

14

15

A

That a very nice lady approached me and

15

Q

What is also contained in the corner, left

16

told me that she would offer me an education to

16

17

become a massage therapist. And it was a great -- it

17

18

would be great experience for me to be able to get

18

don't know. Just shelves that I remember, you know,

19

educated and trained and eventually be accredited.

19

open door pantry stuff.

20

So he was very happy for me as well.

20

21
22
23
24
25

Q

You told him that outside of the presence

of Ghislaine?
A

22

Yes, when I first ran to the tennis courts

where he was at.
Q

21

23
24

And then, in your presence at the home,

25

hand of the room?
A

Q

There's like a -- like shelves with -- I

What was Ms. Maxwell wearing when you

arrived at the home?
A

I don't remember what she was wearing.

Q

The book that you were reading at the spa

that day, do you recall the name of it?
A

No. I just know it was -- it said the

Page 122

Page 124

1

did your dad and Ms. Maxwell have any conversation --

1

word massage on the front of it. I don't know the

2

further conversation about what you were doing there?

2

title or the author.

3

A

I don't recall. I think they probably

3

4

would have chatted for approximately -- maybe 30

4

5

seconds. It really wasn't a long chat.

5

The things that stick out in my mind were,

6

6

7

We will take good care of her and we'll be

7

8

bringing -- we will make sure she gets a ride home.

8

9

Q

And how far away did you live?

10

A

Approximately 30 minutes.

10

Q

And that's with your parents' house,

11
12

9

right?

Q

Do you know the color of the book?

A

It was -- it was dark. It was a, like

plastic covering.
Q

All right. And how big was it, if you can

just demonstrate for the video?
A

Smaller than that. Maybe -- I don't --

maybe a little bit less than that.
Q

Can you hold it sideways for the video?

11

A

(Complied.)

12

Q

So you're saying the book size was a

13

A

That was my parents' house.

13

14

Q

Did you see any other employees or any

14

little bit less than half of -A

Right. I mean, the book was a little bit

15

bigger. The pages were -- you know, this is very

16

A

Yes.

16

small print. This is printed A4 longways, whereas, I

17

Q

Who else did you see?

17

think. It wasn't A4 that way. I don't know. It was

18

A

Juan Alessi.

18

just a book. And I don't know how many pages it had

19

Q

Um-hum.

19

either. I mean, approximately, maybe 100 pages.

A

And Maria. But Jeffrey and Ghislaine like

20

15

20
21

other people inside the house on that day?

to call them John and Mary.

21

Q

Okay. So maybe my question wasn't a very

good question.
How big was the outside of the book, not

22

Q

Okay. Where did you see John?

22

23

A

Downstairs after the whole ordeal.

23

24

Q

Um-hum. Which room?

24

A

Maybe like here (indicating).

25

A

The kitchen.

25

Q

So a little bit bigger?

the thickness, but the length and the width?
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1

A

Longer than this, yeah. We're going to

Page 127
1

A

Yes.

2

fold it in half again, and then like that

2

Q

Who else was at home when you got home?

3

(indicating).

3

A

My mom, my dad and my brother.

4

Q

Which brother?

5

A

Sky.

6

Q

And anyone else who was there at the time?

A

I believe Michael might have been living

4
5

Q

11 piece of paper?
MR. EDWARDS: Form.

6
7

So larger than an 8 and a half and

A

I don't know what 8 and a half and

7

8

11 inches is. If this is 8 and a half and 11 inches,

8

9

then yes. It's (indicating).

9

10

Q

(BY MS. MENNINGER) So when you fold it in 10

with me at that time. So he might have been there.
Q

Do you recall if he was there when you got

home?

11

half, is that a little bit smaller, folded in half,

11

12

than the book --

12

I did when I got home, that I basically made a

13

beeline for the bathroom.

13

A

Yeah, if I were going to hold the book

A

I don't really remember. I remember what

14

like this, if I were going to sit there and read the

14

15

book like this, in my mind it would be a little bit

15

living with you at that home, at your parents' home

16

bigger than what I'm holding right here.

16

at the time, is your best recollection today; is that

17

right?

17
18

Q

book as it's opened that way?

19

A

20

this.

21

Q

18

Yeah, let's just say I'm reading it like

19
20

Okay. Got it.
MS. MENNINGER: I'm going to suggest we

22
23

All right. So you're demonstrating the

Q

take a short break. We can --

Let me ask you a question. Michael was

A

That's my best recollection, yes.

Q

When you say living with you, were you

guys staying in the same room?

21

A

Yes.

22

Q

Were you engaged at that time to him?

A

That was a really weird relationship. He

23

24

MR. EDWARDS: Order --

24

was a friend who looked after me, and he did propose

25

MS. MENNINGER: -- order lunch for you

25

to me and I did say yes. But my heart was never in

Page 126

Page 128

1

guys and then do a little bit more before the lunch

1

2

gets here --

2

3
4
5

MR. EDWARDS: Okay.

3

MS. MENNINGER: -- if that works for

4

everybody.

it.
He was somebody that helped me off the
streets so I felt compelled to say yes to him.
Q

Okay. So when he proposed to you and you

5

said yes, did that take place before you started

6

MR. EDWARDS: Yeah, that's great.

6

working at Mar-a-Lago or after you started working at

7

MS. MENNINGER: All right. Let's do that.

7

Mar-a-Lago?

8

THE VIDEOGRAPHER: We're off the record at

8

9

11:38.

11

11:57 a.m.)
THE VIDEOGRAPHER: We're back on the

12
13
14
15

9
(Recess taken from 11:38 a.m. to

10

record at 11:57.
Q

Before.

Q

And so if he were living with your parents

10

at that time, you were living in the same room; is

11

that correct?

12
13

(BY MS. MENNINGER) How long were you at 14

the El Brillo home on that first day you went?

A

15

A

I believe so.

Q

And your parents understood him to be your

fiance?
A

I don't think they agreed with it, but I

think they understood it as that. I mean --

16

A

Over two hours.

16

17

Q

Okay. And who took you home?

17

18

A

Juan Alessi.

18

19

Q

And what car was he driving?

19

20

A

I believe it was a black Suburban.

20

they obviously weren't very happy about it. And it

21

Q

Did anyone else ride in the car with you?

21

wasn't my true intentions to ever marry him.

22

A

Just Juan.

22

Q

Okay.

23

Q

What time approximately did you get home?

23

A

But I did it to make him feel okay. I

24

A

8:30, approximately.

24

25

Q

Was it dark?

25

Q

I mean, you communicated to them that he

had proposed and you had accepted?
A

Yeah, in not such a pretty way. I mean,

didn't want to be mean.
Q

What did your mom say about your
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Page 129
1
2
3
4
5

engagement to
A

A

2

I can tell you that she had very large

3

natural breasts. I can tell you that her pubic hair

4

was dark brown, nearly black. I don't remember any

5

specific birthmarks or moles that I could point out

6

that would be relevant.

Q

And what did you do in the bathroom?

7

Q

Any scar?

A

I showered.

8

A

I don't remember any scars.

Q

Okay. Did you have a conversation with

7
8

11

physical features of Ghislaine Maxwell?

Correct.

A

9

When you got home, you said you made a

beeline for the bathroom?

6

10

Oh, they never thought it was going to go

forward either.
Q

Page 131
1

anyone prior to going to the bathroom?
A

My mom came into the bathroom and -- and

9

Q

Any tattoos?

10

A

No tattoos.

11

Q

When did you next go to the El Brillo

12

she, you know, she asked me how it went. And I told

12

house?

13

her I'd rather not talk about it. And she didn't

13

A

14

push me any further for any more conversation.

14

Q

I believe it would have been the next day.
You believe it would have been or was it?

Q

Okay. And then she left the bathroom?

15

16

A

She left the bathroom.

16

17

Q

Did anyone overhear that conversation?

17

continued to go there after my first -- the first

18

A

No, the door was closed.

18

time that the abuse took place there. It was

19

Q

Was your dad at home?

19

consecutive that I was there, I believe, over the

20

A

Yes.

20

next course of weeks.

Q

Did you have a conversation with your dad

21

15

21
22

that night?

22

MR. EDWARDS: Form.
A

Q

I know that it was consecutive, that I

(BY MS. MENNINGER) What day of the week

was the first time you went?

23

A

Not that I remember, no.

23

A

I don't know.

24

Q

And did you have any other conversation

24

Q

Do you know whether you went the very next

25

with your mother that night?

25

day or not?

Page 130
1
2
3
4
5
6

No.

1

Q

Did you have any conversation with your

2

brother that night?
A

9
10
11

3

No. He's -- he's five years younger than

me. It's not something I'd talk to him about.
Q

And did you have any conversation with

A

I could have. I don't remember having

one, but I could have.
Q
night?

12

A

No.

13

Q

Who were your good friends at that time?

14

A

(phonetic). That was

I believe I did.

Q

All right. How did you get there the very
MR. EDWARDS: Form.

4

6

A

I believe my dad dropped me off again.

Q

(BY MS. MENNINGER) When you say you

7

believe, do you recall him doing that or are you

8

guessing?
A

9

Did you call any of your friends that

A

next day?

5

that night?

7
8

Page 132

A

I don't -- well, this is how I figure

10

this. I don't remember Ghislaine picking me up from

11

Mar-a-Lago. I didn't have my own car. So the only

12

way I could have really gotten there would have been

13

my dad picking me up -- I mean, sorry, dropping me

14

off.
Q

Do you have a distinct recollection of

15

really it. I didn't really have many friends. I

15

16

kept to myself a lot.

16

your father dropping you off there more than one day

17

in a row?

17

Q

Did you call

A

I don't think

that night?

18

A

Yes.

19

on and off friends from middle school. And no reason

19

Q

You do not recall the car he was driving?

20

on and off like we had an argument or something. We

20

A

Like I said, he always drove trucks.

21

just got out of touch.

21

18

and I were -- we were

22

Q

Um-hum.

22

23

A

So, no, at that time I don't think I was

23

24
25

talking to him.
Q

Are you aware of any distinguishing

That's as good as I can get.
Q

And so -- and you worked on weekends as

well at Mar-a-Lago or no?

24

A

No.

25

Q

So the second day would have had to be
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Page 133
1

another weekday or was it on a weekend?
MR. EDWARDS: Form.

2

Page 135
1

A

I don't know.

3

4

Q

(BY MS. MENNINGER) Do you know if you

4

6
7
8

went after work at Mar-a-Lago?
Yes.

6

Q

So you went to work the very next day at

7

Mar-a-Lago?

9

A

Yes.

Q

Did you have a conversation with anyone at

Mar-a-Lago about the day before at El Brillo?

So did you introduce yourself as Virginia

or as Jenna?

5

A

10
11

Q

2

3

5

time.

A

Most likely Jenna.

Q

Do you recall this or is this something

that you're guessing about?
A

Well, considering that everybody knew me

8

as Jenna, I think I would have introduced myself as

9

Jenna.
Q

10

You don't recall it?
MR. EDWARDS: Form.

11
A

I don't recall the exact answer to that,

12

A

No.

12

13

Q

You didn't talk to any of your coworkers

13

no, but just knowing I had everybody pretty much call

14

me Jenna.

14

about it?

15

A

No.

15

16
17

Q

Who was your boss at the time?

16

make a clear record about what you do remember and

A

No.

17

what you're guessing about. So when you say I think

18

Q

Did you have a boss at the time?

18

I would have, it leads me to believe you don't recall

19

A

I think Adriana or Adrienne. I don't

19

it.

20

remember the exact pronunciation of her name, but

20

21

it's along those lines. I believe she was my boss.

Q

(BY MS. MENNINGER) I'm just trying to

If you mean something different by that --

21

A

I --

Q

And you did not talk to her about it?

22

Q

-- please feel free to clarify. I'm just

23

A

No.

23

24

Q

You surmise that your father dropped you

24

22

25

off because you can't think of another way you would 25

trying to explain to you what I'm asking.
A

Yes. And I'm doing the very best that I

can tell you exactly what it is. But it's just hard

Page 136

Page 134
1

have gotten there, correct?

1

for me to remember so long ago. And knowing that I

2

A

Correct.

2

introduced myself as Jenna to everybody leads me to

3

Q

And when you came the second day, did your

3

assume that I would have introduced myself to them as

4

Jenna as well.

4
5
6
7
8

father come to the door?
A

I don't think he came to the door that

5

time. I think I was just dropped off.
Q

Q

All right. But if we were to speak to
, she might have a different recollection,

6

All right. And what did you do when you

7

got there?

fair to say?
MR. EDWARDS: Form.

8

9

A

Knocked on the door and --

9

A

10

Q

Who answered the door?

10

Q

11

A

Juan Alessi.

11

12

Q

Okay. Was anyone else there besides Juan

12

A

13

Alessi?

13

Q

When were you asked to come back?

14

A

Jeffrey, Ghislaine and

14

A

The day before, after the encounter they

15

Q

Okay. And where did you see

16

A

17

.
?

15

She could.
(BY MS. MENNINGER) How is it that you

knew to come there on this second day?
I was asked to come back.

told me to come back at the same time after work.

She was downstairs.

16

Q

Who is they?

Q

Did you speak to her?

17

A

Jeffrey and Ghislaine.

18

A

Just introductions.

18

Q

Okay. Did they both simultaneously say

19

Q

Tell me what you mean by introductions.

19

A

My name is Virginia. Nice to meet you.

20

20
21

Her name, she introduced herself as

22

told me she was Ghislaine's personal assistant.

23
24
25

Q

And she

Did you call yourself Virginia at the

time?
A

that or did one of them say it?
A

had with me separately. Jeffrey told me upstairs

22

after the whole entire abuse had happened that he

23

really liked me and he'd like me to come back.
When I went downstairs --

24
No, I think I've gone by Jenna for a long

It was like a conversation that they both

21

25

Q

Let me just stop you there. Did he say, I
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Page 137
1

want you to come back tomorrow?

1

2

A

Yes.

2

3

Q

Okay. Did he tell you what time tomorrow

3

4
5
6
7
8
9
10
11
12

he wanted you to come back?
A

Q

Okay. And then you went downstairs and

what happened?
A

Ghislaine told me I did a really good job

Q

That's what she said, I want you to come

back tomorrow after work?

It was continuous. Name one girl that

A

Emmy Taylor. I mean, that's a name that I

5

know well because Emmy was always around.

6

I'm trying to think of her name, sorry.

7

Sarah. Her name used to be Sarah Kellen. I think

8

she's changed it now that she's married.
(phonetic) -- I can't

10

pronounce her last name properly, but it's around

11

those lines.

12

There were a lot of other girls that I

Yes.

13

honestly can't remember their names. I'm sorry. I

Q

You recall those words being used by her?

14

wish I could help out more because I really would

A

Yes.

15

like to provide more witnesses for this, but I can't

Q

Did you ask them for a ride to get there

16

remember a lot of girls' names.

14
15

the next day?

17

18

A

No.

18

19

Q

You just said, I'll come back tomorrow.

19

20

A

Yeah. I agreed to come back the next day.

20

21

Q

How did you agree?

21

22

A

Verbally.

22

Q

Okay. Was anyone else present when

23

23

Q

Ghislaine Maxwell had sex with in your presence.

9

and she wants me to come back tomorrow after work.

A

17

No, he just said he wants me to come back

tomorrow.

13

16

4

of girls. It was continuous.

24

Ghislaine said that to you and you responded, I'll

24

25

come back tomorrow?

25

Q

So those are the three names of females

that you observed Ghislaine Maxwell have sex with -MR. EDWARDS: Object to the form.
Mischaracterizes testimony.
Q

(BY MS. MENNINGER) -- is that what I

understand your answer to be?
MR. EDWARDS: Objection. Mischaracterizes
her testimony.
A

Those are -- those are some three of the

Page 138
1
2

A

I believe Juan Alessi was pretty much

within ear distance.

Page 140
1

names that I know very well. Like I said, there was

2

a lot more.
Q

(BY MS. MENNINGER) Okay. Do you know the

Q

Could you see him?

3

4

A

Yes.

4

names of any other girl that you personally observed

5

Q

Okay.

5

Ghislaine Maxwell have sex with?

A

Like I said, in ear distance, when I mean

6

3

6
7

ear distance like hearing, in the hearing vicinity.

7

8

And it was in the same time that she was asking him

8

9

to drop me off at home.

10

Q

9

Okay. When you were driving home the

A

Do you mind me taking a minute to just try

to reflect?
Q

No.

A

Um, her name is on the tip of my tongue.

10

Her last name is

I don't remember her

11

first night with Juan Alessi, did you have any

11

first name off the top of my head. I normally could

12

conversation with him?

12

remember it.

13
14

A

No. I had told him my address. It was a

very quiet ride.

13

Q

Okay.

14

A

There's just a blur of so many girls.

15

Q

Did you ride in the front or the back?

15

It's really hard for me to remember. And you have to

16

A

The front.

16

understand we weren't introduced to each other on a

17

Q

It is your contention that, Ghislaine

17

first name basis half the time. A lot of these girls

18

Maxwell had sex with underage girls virtually every

18

would come and go and you'd never see them again.

19

day when I was around her, correct?

19

So, no, it's very difficult for me to

20

A

Yes.

20

pinpoint exactly who they were. But those four that

21

Q

All right. With whom did Ghislaine

21

I've given you are 100 percent.

22
23

Maxwell have sex in your presence?
A

22

Well, there's a lot of girls that were

Q

Okay. Did you observe Ghislaine Maxwell

23

forcing any of those four girls to have sexual
contact with her?

24

involved. We weren't on a first name basis with each

24

25

other. I wouldn't be able to give you lists of names

25

MR. EDWARDS: Form.
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Page 143
1

2

involved were truly willing participants doing it out

2

3

of their own wanting. I believe we were all there

3

4

for one purpose, and that was to keep Jeffrey and

4

wouldn't want to piss me and Jeffrey off. I mean

5

Ghislaine happy and to do our jobs, which was giving

5

that's one way of saying it. Other than --

6

them erotic massages and keeping them pleased

6

7

sexually.

7

8

Q

8

9
10
11

A

Mischaracterizes her testimony.

I don't believe that any of the girls

1

(BY MS. MENNINGER) Okay. Do you know

what the word force means, physical force?
A

9

If you mean like held down or a gun put to

the head, then no.

10
11

You can answer.
A

Q

You wouldn't want to piss us off. You

(BY MS. MENNINGER) Did she say, I don't

want -- you would not want to piss me off?
A

Piss me off is probably my word, using

piss, but it was along those lines. I don't remember
the exact word that she used.
Q

And do you remember a specific occasion on

which she said that to you?

12

Q

Okay.

12

13

A

But force in a word -- like a way of

13

A

14

coercion. There was definitely indirect threats that

14

Q

Where were you?

15

you knew these people were powerful. They had a lot

15

A

I believe it was during my, what I call

16

of contacts. They were very wealthy. They were

16

17

people you did not want to cross lines with on a bad

17

18

way.

18

19

Q

20
21
22
23
24
25

I remember very early on.

the training period with Jeffrey and Ghislaine.
Q

Okay. And where were you?

A

For a specific -- and like I said, it

19

happened a lot. But for one specific, I remember

20

being out on the balcony in the house at El Brillo,

21

sitting outside with her. This is when I thought

22

that -- I didn't know that I worked for Jeffrey

When did Ghislaine Maxwell remind you

23

immediately. I thought I worked for Ghislaine

about the prominent people that she knows personally?

24

because she was the one who brought me in. And she

25

was the one offering the majority of the training to

Okay. What threats did you hear Ghislaine

Maxwell state to you?
A

Just the reminders of the prominent people

that she knows personally.
Q

A

It was on a constant basis. I mean, there

Page 142

Page 144

1

was no just one time that she said it. It was like a

1

2

reminder, you know. And Jeffrey did a lot more of

2

3

that than she did. But she definitely made it aware

3

4

that we shouldn't cross boundaries with them.

4

5

me.
So, yeah, it was on the balcony, outside,
I believe the yellow room.
Q

She said, You would not want to piss me

Q

Or what would happen?

5

off because I know powerful people, or words to that

A

Like I said, it was more of an indirect

6

effect?

7

threat. And it doesn't take an intellect to figure

7

A

Words to that effect, yes.

8

out what they mean when they say that they're

8

Q

And did she say what would happen if you

9

powerful people and they're very wealthy and they

6

10

know a lot of people.

A

That statement alone was enough to let me

11

know. I was scared and I didn't want to -- I didn't

used the word "they." I've asked you about Ghislaine

12

want to push any further into that question. I

13

Maxwell.

13

seemed like I would obey.

14
15
16
17
18
19

I need you to be very clear. You just

pissed her off because she knows powerful people?

12

11

Q

9
10

A

Okay.

14

Q

So I just want to make sure you understand

15

the question.

Q

Up until that point in your life, had you

met any powerful people?
MR. EDWARDS: Form.

16

A

Correct.

17

Q

Because I don't want to have you, you

18

dangerous situations, being a runaway and having a

19

lot of bad things happen to me. Understanding the

know, misunderstand the question.

A

I do believe that I've been put in very

20

A

Correct.

20

word powerful people and things that could happen,

21

Q

So I'm asking you, what did Ghislaine

21

I've put two and two together and knew what she
meant.

22

Maxwell say would happen in regards to crossing a

22

23

line with respect to her knowledge of famous people?

23

24
25

A

In a -MR. EDWARDS: Object to the form.

Q

(BY MS. MENNINGER) Okay. So you had met

24

powerful people before the day that Ghislaine Maxwell

25

said this to you; is that your testimony?
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1

A

Nowhere near as powerful as Jeffrey and

Page 147
1

of all the girls that were sent to Jeffrey and
Ghislaine. That is my answer.

2

Ghislaine, nowhere near. But people that did scare

2

3

me, yes.

3

4

Q

4

about the girls who were sent to Jeffrey and

5

Ghislaine. I asked you about any girl that you

6

personally saw have sexual contact with Ghislaine
Maxwell.

5
6

Okay. And you had met those people at

what age?
A

I don't know what age I was. I'm sorry.

7

I was young. I was -- before I met Jeffrey and

7

8

Ghislaine.

8

Q

Is there any girl who you personally

Q

(BY MS. MENNINGER) I did not ask you

Do you understand that question?

9

A

Do I know the ages of them?

10

observed to have sexual contact with Ghislaine

10

Q

Do you know the age of any girl that you

11

Maxwell when she was under the age of 18?

11

9

12

A

It's very hard to tell how many girls were

12

saw have sexual contact with Ghislaine Maxwell?
A

Well, for instance, I mean,

13

under the age of 18. My instruction from them was

13

was, I think, a year older than me. That's one way

14

the younger the better.

15

14

of putting it.

Q

And, again, them, who told you that?

15

older than me.

A

Them, both of them. They both --

I think was like a few years
again, a few years older

16

than me. I mean, those are the girls that I can

17

Ghislaine did the majority of my training in the

17

actually name.

18

beginning. Jeffrey also insinuated and told me lots

18

19

of things as well.

19

names, there's no way for me to identify what age

20

they actually were.

16

20

Q

Okay. So you don't know the age of any

Without, not knowing the other girls'

21

other female that you saw have sexual contact with

21

22

Ghislaine Maxwell --

22

other than the ones that you've named who you say you

24

Q

25

Okay. Describe for me any other girl

23

saw have sexual contact with Ghislaine Maxwell with

(BY MS. MENNINGER) -- is that true?

24

your own two eyes.

MR. EDWARDS: Object to the form of the

25

MR. EDWARDS: Object --

23

Q

A

There's so many I don't know where you

Page 148

Page 146
1

question. Mischaracterized her testimony. She

1

want me to start. I find it impossible to answer

2

wasn't finished with her answer.

2

that question with the amount of girls that I have

3

MS. MENNINGER: I wasn't finished with my

3

witnessed. And without being able to give you

4

question when you objected. And at the end of my

4

specific names, I don't think I'm able to answer that

5

question I said, "Is that true?" She can now restate

5

question.

6

it without you suggesting to her the answer.

6

MR. EDWARDS: I have no idea what the

7
8

question is to even object to at this point.
Do you know the question?

9
10
11

A

Ghislaine slept with.
MS. MENNINGER: Can you please read back

12
13

the question?

Okay. I asked you to describe them, so

you could give me a height, a hair color, anything

8

else that comes to mind?

9

Do I know any underage girls that

Q

7

A

There were blondes, there were brunettes,

10

there were redheads. They were all beautiful girls.

11

I would say the ages ranged between 15 and 21.

12
13

Q

And why do you believe the ages ranged

from 15 to 21?

14

(Record read as requested.)

14

A

Some of them looked really young. Some of

15

MR. EDWARDS: Hold on. She wasn't

15

them, I wouldn't say 21 looks old or anything like
that, but it's hard to gauge another person's age

16

finished with her question, she told me. So that's

16

17

not the finished question.

17

without really asking them. But some of them looked

18

younger than me and some of them looked older than

19

me.

MS. MENNINGER: You interrupted it. I

18
19
20
21

finished my question. She just read it to her.
Q

(BY MS. MENNINGER) Can you please answer 20

the question?

21

Q

And in what physical locations did you see

Ghislaine Maxwell have sexual contact with any girl?

22

A

100 percent, the U.S. V.I.

23

question as a mischaracterization of her testimony.

23

Q

Where?

24

And she wasn't finished with her answer.

24

A

Jeffrey's island.

25

Q

Where?

MR. EDWARDS: Then I object to that

22

25

A

It is impossible for me to know the ages

VIRGINIA GIUFFRE 5/3/2016

37 (145 - 148)

Agren Blando Court Reporting & Video, Inc.
Page 149

them as a woman. A woman is someone who is older.

2

But, yes, outside by the pool, down by the beach

I do, thank you.

3

there's these -- they're little -- I wouldn't call it

A

In cabanas, in Jeffrey's room.

4

a hut. Little tiny wooden room that only could fit a

Q

Describe Jeffrey's room on U.S. V.I. for

5

bed in it.

6

Q

I'm talking about outside.

7

A

That's outside.

8

Q

So let's start with by the pool.

A

2

cabana?

3

Q

4
5
6
7
8
9
10
11
12
13
14

Page 151
1

1

In cabanas. Do you know what I mean by

me.
A

So can I use this as an idea? Like if

this is the island -- can I do that?
Q

I'm asking you to describe the inside of a

room.
A

Oh, the inside of a room. I thought you

meant located.

9

A

Yes.

10

Q

Is that a different occasion than the hut?

11

A

I'm talking about many occasions.

12

Q

Okay.

Q

Um-hum.

13

A

Over time.

A

Okay. Large, stony. He had a king size

14

Q

Let's just talk about the ones that you

15

bed with posts on it. There was a large door, I

15

16

think it's called a door, where you put your clothes.

16

A

Okay.

17

There was an adjacent bathroom with a more stony

17

Q

Okay?

18

look, giant tub.

18

A

Yeah.

Q

Do you recall any such specific occasion

saw happen outside, out of doors.

19

Q

What color was the paint on the wall?

19

20

A

It was stone.

20

21

Q

What color was the bedspread?

21

22

A

White.

22

Models were -- I think they were models -- were flown

23

Q

What color were the sheets?

23

in. There were orgies held outside by the pool.

24

A

White.

24

That's one occasion.

25

Q

And you saw Ghislaine Maxwell have sexual

25

or is it just a big blur in your mind?
A

Q

No, I mean, one occasion stands out.

All right. Let's stick with that

Page 150

Page 152
occasion.

1

contact with an unknown, unnamed female in that room,

1

2

correct?

2

A

Okay.

3

A

Absolutely.

3

Q

What sexual contact did you observe

Q

All right. When were you there that you

4

Ghislaine Maxwell have with a female by the pool at

5

an orgy on the U.S. Virgin Islands?

4
5
6

saw this happen?
A

This happened on so many occasions. The

6

A

Well, there was quite a few girls and it

7

island was a place where orgies were a constant thing

7

was -- excuse me, if I'm saying this in an inexplicit

8

that took place. And again, it's impossible to know

8

way, but I don't know how else to say it. So if you

9

how many. And, like I said, it wasn't just Jeffrey's

10
11
12
13

room. It was outside and, you know. It was -Q

When you were outside did you see

Ghislaine Maxwell have sexual contact with a female?
A

When you say sexual contact does that mean

9

don't understand, please let me know -- girl-on-girl

10

action. So there was a lot of -- what's the word for

11

it? Licking, licking vaginas, breasts.

12
13

Q

Okay. Which --

A

Fingers being used. She was involved with

14

fornicating or down to taking explicit photos or

14

that. I remember specifically I had to go down -- do

15

what -- can you define what you mean by sexual

15

you know what I mean by go down?

16

contact?

16

Q

It's your testimony. Go ahead.

17

Q

17

A

I had to go down on Ghislaine. Jeffrey

Sure. It generally, in my mind, means

18

placing either mouth or intimate parts or hands on

18

19

the breasts, buttocks, or pubic area of another

19

20

person for sexual gratification.

21
22

was there as well.
Q

And this is -- we're still by the pool?
We're still by the pool with lots of

20

A

A

Sure.

21

girls.

Q

Did you see Ghislaine Maxwell have sexual

22

23

contact with a woman outside on the U.S. Virgin

23

24

Islands?

24

25

A

25

I would say a female. I wouldn't define

Q

Can you name any of those girls that were

there?
A

They didn't even speak English. But this

was --
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1
2
3
4

Page 155

Q

Can you describe them physically?

1

A

Beautiful, tall, some were blonde, some

were sandy brown. They had a foreign tongue.

Q

More than 20?

2

A

I would say more than 20.

3

Q

More than 50?
I don't think more than 50, but --

Q

What -- what language were they speaking?

4

A

A

I'm not too sure. It could have been

5

Q

Did --

6

Russian. It could have been Czechoslovakian. It

6

A

I don't have an exact number. I mean,

7

could have been -- I think it's between those two, to

7

if -- I think if you look at the flight logs, you

8

be honest. It could have been something else but, I

8

know, that helps, but then they're not fully

9

mean, I don't speak any other language other than

9

complete. We only have flight logs to one plane and

5

10
11

English, so I don't really know.
Q

All right. Any other time you saw

10

then there's a time I was flown commercially into the

11

island.

12

Ghislaine Maxwell have sexual contact with another

12

Q

Um-hum.

13

female outdoors in the U.S. Virgin Islands other than

13

A

So it's really hard for me to gauge a

14

this, models with the unknown language?

14

number.

15

Q

15

A

16

well?

17

Q

Are we talking about besides with me as

16
I don't know if you participated. I'm

17

18

asking if you observed her have sexual contact with

18

19

another female?

19

20

A

21
22

Okay. Do you have any photographs of

yourself on the island?
A

I know I used to, but they would be left

in that apartment.
Q

What other locations did you participate

Another female other than myself?

20

in sexual contact with Ghislaine Maxwell, other than

Q

You can answer it however you want.

21

the island?

A

Well, and the list keeps going on.

22

A

Everywhere. New York, Palm Beach.

23

Ghislaine and I and Jeffrey and

23

Q

Where in New York?

24

participated in, I guess what you would call a

24

A

The mansion, Jeffrey's mansion.

25

foursome in the living room in the main house.

25

Q

Okay. Anywhere else in New York?

1

A

Not at her townhouse.

2

Q

Anywhere else in New York?

3

A

No.

Page 154
1
2
3

Q

Okay. I was asking about outdoors.

Sorry.
A

Oh. Well, I don't know if you'd consider

Page 156

4

this outdoors, but on the beach where those -- it's

4

Q

In Palm Beach?

5

basically an outdoor setting. It's like a little

5

A

At the house in Palm Beach.

6

wooden house. It's not a house, only a bed can fit

6

Q

Anywhere else in Palm Beach?

7

in there. It's right on the beach. It's open.

7

A

No.

8

Q

In New Mexico?

9

A

The house in New Mexico.

10

Q

Anywhere else in New Mexico?

Q

Um-hum.

9

A

Would you consider that outdoors?

10

Q

I have never been there. So I don't know

8

whether it's outdoors or not.

11

A

No.

I would consider it outdoors. And --

12

Q

What other countries?

Q

How old were you at that time?

13

A

France, uhm, England. Um -- we also -- I

A

I don't know.

14

mean, if we're going to talk about other countries

15

Q

Okay.

15

we've got to talk about international travel space or

16

A

I have no idea. Again, Ghislaine, myself,

16

plane space or whatever you want to call it because
it happened all the time on the planes.

11
12

A

13
14

17

Jeffrey, another girl in this blue, outdoor -- I

17

18

don't know what you want to call it. Cabana, that a

18

Q

Okay.

19

house -- just a bed could fit in.

19

A

Going from different country to country.

Q

Where in France did you have sexual

20

Q

How many times did you visit the island?

20

21

A

I wouldn't be able to say. Lots of times.

21

22

Q

More than five?

22

23

A

Definitely more than five.

23

24

Q

More than ten?

24

25

A

More than ten.

25

contact with Ghislaine Maxwell?
A

There's a couple places in France that we

used to go to.
Q

When you say you used to go to, how many

times did you go to France?
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Page 157

Page 159

1

A

I think I've been to France three times.

1

with Ghislaine Maxwell at this hotel room overlooking

2

Q

All right. How old were you when you went

2

the Champs-Elysees?

3

to France?

3

A

Before she picked up the redhead.

Q

And was that just you and Ghislaine or was

A

I don't know.

4

5

Q

Did you have a passport when you went to

5

6

France?

6

7

A

I would have had to, yes.

7

8

Q

You did have a passport when you went to

8

9

France?

4

anyone else a participant in that?
A

Jeffrey and

Q

And where else in France did you have

sexual contact with Ghislaine Maxwell?

9

A

The south of France.

10

A

Yes.

10

Q

Where?

11

Q

And you went to France three times, you

11

A

I wouldn't call it so much a hotel. I

12

believe?

12

don't know what you'd call it. It had like big

13

A

Yes.

13

townhouse kind of things that you could rent out.

Q

And when you were in France those three

14

Q

15

times, how many of those three times did you have

15

trip?

16

sexual contact with Ghislaine Maxwell?

14

Was this on the same trip or a different

16

A

Different trip.

17

A

Every time.

17

Q

Okay. Who else was present for that?

18

Q

And in what locations in France did you

18

A

Well, we were going to

19
20

have sexual contact with Ghislaine Maxwell?
A

The first time that I remember, we stayed

at a really fancy hotel.

19
20

birthday party. It wasn't at the birthday party.
Q

Right.

21

A

It was before the birthday party.

Q

In what city?

22

Q

Oh, you had sexual contact with Ghislaine

23

A

Paris.

23

Maxwell before you went to

24

Q

Okay.

24

party?

25

A

And it was within the view of the Champs-

25

21
22

MR. EDWARDS: Form.

Page 158
1
2
3
4

Elysees.
Q
A

Page 160
1

Did you have your own room or a separate

room?
We all stayed in the same room, but that

2

hotel room but with different rooms in it.

6

9
10

that you went?
A

She brought in a redheaded French girl.

She walked up to her in Paris and, you know --

(BY MS. MENNINGER) And who else was

Ghislaine Maxwell on this occasion?

6

8

Q

4
5

Okay. And anywhere else on that one trip

That's correct.

present during your supposed sexual contact with

room had adjoining rooms to it. So, you know, one
Q

A

3

5

7

birthday

7

MR. EDWARDS: Object to the form of the
question.
A

It wasn't supposed. It actually happened.

8

And Ghislaine was present, Jeffrey was present. I

9

believe

10

was present as well.

Q

(BY MS. MENNINGER) Anyone else?

A

There was someone else on that trip with

11

Q

In your presence?

11

12

A

In my presence.

12

us, but they weren't involved with the sexual

13

Q

Um-hum.

13

activity at that time.

14

A

And she walked up to this French girl to

14

Q

France?

Okay. And what was the other location in

15

show me how easy it was for her to procure girls. I

15

16

wasn't very good at it. And, you know, it was part

16

17

of my training was to bring in other girls. So she

17

18

walked up to her. Within five minutes she had her

18

19

number and that girl came over later that night to

19

20

the hotel and serviced Jeffrey. I didn't see

20

A

Correct.

21

Ghislaine with her. I just know she told me what

21

Q

And the second and third same places were

22

happened and Jeffrey told me what happened.

22

23

Q

24

A

25

Q

A

I believe the same exact place. I mean,

we stayed there for a few days.
Q

Okay. So the three locations are hotel in

Paris, same place, same place?

on the same trip?

So you were not there?

23

A

Same trip.

I did not see it.

24

Q

Okay. And then you had a third trip to

Okay. When did you have sexual contact

25

France where you did not have sexual contact with
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Page 161
1

Ghislaine Maxwell?
MR. EDWARDS: Form.

2
3

A

I believe -- it's hard for me to remember.

Page 163
1

MR. EDWARDS: Sounds good.

2

MS. MENNINGER: All right.

3

THE VIDEOGRAPHER: We're off the record at

4

I remember going to quite a few different countries

4

5

on that trip. I don't know if it was -- I don't know

5

6

if we did it in Paris or not, to be honest. We did

6

7

it in other places. But I've been to Paris three

7

8

times -- or not Paris, sorry, France.

8

9

Q

(BY MS. MENNINGER) Okay. All right.

9

12:42.
(Recess taken from 12:42 p.m. to
1:21 p.m.)
THE VIDEOGRAPHER: We're back on the
record at 1:21.
Q

(BY MS. MENNINGER) All right.

10

When did you first tell your parents that you would

10

Ms. Giuffre, I want to talk to you about where you

11

be traveling with Jeffrey Epstein?

11

were living in the late '90s. Do you recall -- you

12

testified earlier, I believe, that you were living at

13

your parents' house and you gave us an address at the

14

time you started at Mar-a-Lago.

12
13
14
15
16

A

I'm not too sure when I actually told

them.
Q

How long after you were working with

Jeffrey Epstein did you travel with him?
A

15

Well, I know my first trip was to New

16

17

York. I would say anywhere between six weeks -- I

17

18

would say after six weeks.

18

19

Q

You were -- you had known Jeffrey Epstein

A

Yes.

Q

Do you remember where you lived previous

to living at your parents' house at that time?
A

Like I said, I was a runaway, so there was

19

a lot of different places I lived. One of the places

20

for six weeks before you started traveling with

20

I lived was, like I told you earlier, with

21

him --

21

parents. That was somewhere around Fort Lauderdale,

I believe.

22

I believe, maybe a little bit outside of it.

Q

-- am I understanding that correct?

23

Q

A

I believe so. I mean, that's an

24

A

22

A

23
24
25

approximate answer.

Okay.
got an apartment and I lived in
apartment for a short period.

25

Page 164

Page 162
Q

And where do you recall that being?

2

A

Somewhere in Fort Lauderdale, again.

3

Q

Okay. And then you were living with your

Q

And your first trip was to New York?

1

2

A

Yes.

3

Q

And did you just go to New York and come

1

4
5
6
7
8

back or did you go somewhere else?
A

4

I think I just went to New York, but I

5

can't remember if we went somewhere else.
Q

6

Okay. And did you tell your parents you

were going to New York?

9

A

Yes.

10

Q

And do you recall any part of your

7
8
9
10

11

conversation with your parents about going to New

11

12

York?

12

13

A

I didn't get into details about what I was

13

parents or was there another place in between?
A

Then I lived with my parents.

Q

Okay. And then where is the next place

that you moved?
A

An apartment that Jeffrey got for me in

Royal Palm Beach.
Q

Okay. And you don't know the address of

that?
A

No, I wish I could give it to you. I

don't know it.
Q

And you stayed in that apartment until you

14

having to do with Ghislaine and Jeffrey. I didn't

14

15

tell them that, but I told them I was going to New

15

left for Thailand in the fall, later in the year in

16

York.

16

2002, correct?

17

Q

18
19

And you don't recall telling them anything

else about it?
A

I don't know. I mean, I might have called

17

A

Yes.

18

Q

Right?

19

A

Yes.

Q

All right. And when did you first stop

20

them from New York and told them it was cold and, you

20

21

know, just simple stuff. But I can't really recall

21

living with your parents? How old were you when you

22

what I spoke to them about.

22

first stopped living with your parents?

23

MS. MENNINGER: As I understand it, the

MR. EDWARDS: Object to the form.

23

24

food is here. So I'm going to suggest that now is a

24

A

The very first time?

25

good time to take a break.

25

Q

(BY MS. MENNINGER) Um-hum.
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Page 165
1
2
3
4

Page 167

A

I believe I was 11.

1

Loxahatchee, Florida were made aware that you had run

Q

Okay. What caused you to stop living with

2

away from home at the age of 11?

your parents when you were 11?
A

I just had some trouble and my parents

3

A

Yes.

4

Q

And what abuse had you suffered prior to

5

thought it would be better if they sent me to

5

6

California.

6

7

Q

Okay. What trouble did you have?

7

8

A

It's very hard for me to talk about.

8

the age of 11?
A

There was a very close family friend who

was a very sick man. And he took advantage.
Q

What's his name?

9

A

10

know, made me so I -- I couldn't live with my parents

10

Q

11

anymore.

11

A

What went on in your life that caused you

12

Q

And where is

13

to not be able to live with your parents at the age

13

A

I don't know where he is.

14

of 11?

14

Q

Does anyone in your family keep in contact

9

12

15
16
17

There was stuff that went on in my life that, you

Q

today?

A

Do I have to answer this?

15

Q

Well, did you talk to Sharon Churcher

16

A

No.

17

Q

What did he do to you?

A

Um, he touched me places I shouldn't be

about being molested as a child?

18

A

I did.

18

19

Q

And you authorized Sharon Churcher to

19

20

what?

publish that in a newspaper, correct?
A

with him?

touched. He sexually abused me.

20

I don't think I authorized her to do it.

Q

For how long?

21

A

I don't know how long.

22

I think she -- I wouldn't say she did it on her own

22

Q

Did you tell that to your parents?

23

accord. But I talked to her about it and I wasn't

23

A

They know.

24

aware of exactly what she was going to publish and

24

Q

How do they know?

25

what she wasn't.

25

A

I told them.

1

Q

21

Page 168

Page 166
1
2
3
4
5

Q

So you were able to talk to a reporter for

the Mail On Sunday about this, correct?
A

2

I did tell her a little bit about my past

and where I came from.
Q

All right. So what caused you to be sent

Did you tell them when you were under the

age of 11 or at the age of 11?

3

A

I told them later.

4

Q

When did you tell them?

5

A

It took me a long time to forgive my

6

away from your parents' home at the age of 11 to

6

parents for sending me away. I didn't feel like

7

California?

7

anybody understood me. So not until later in my life

8

did I feel like I was able to talk to anyone about

9

it.

8
9

A

Some of the prior abuse which led me to be

a very troubled young teenager. I mean, I guess you

Q

Okay. Was it reported to the authorities?

11

A

No. I went too late to talk to anybody

12

about it.

10

wouldn't call 11 a teenager yet, but led me to

10

11

running away a lot and -- and my family just thought

12

it was best that I get out of the area and move

13

somewhere else.

13

14
15

Q

age of 11?

16

A

17

Q

18

A

20
21

23

14
15

Q

Did the event of you being molested cause

your parents to split up?
A

I think Sharon reported that, but I don't

Yes.

16

think that's the case, no. My parents split up

All right. Was that reported to the

17

because they were really messed up.

authorities?

19

22

Okay. You had run away prior to being the

18

Q

Your parents split up because they were

really messed up?

That I ran away?

19

Q

Yes.

20

A

Yes.

21

Q

And where were your parents living at the

22

Q

When did they split up?

23

A

I don't really remember what year it was.

age of 11?

A

Oh, they just didn't get along. There

were a lot of marital problems.

24

A

The same address I gave you earlier.

24

Q

How old were you?

25

Q

Okay. So the authorities associated with

25

A

I believe I was living with Jeffrey at the
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Page 171

Page 169
1

time.

2

Q

With whom did you live in California?

2

Q

(BY MS. MENNINGER) Yes? Yes or no?

3

A

My

3

A

Oh. Yes.

4

Q

And who else?

4

Q

And then when did you go back to Florida?

THE REPORTER: I'm sorry, your --

1

5

A

5

A

I don't know.

6

Q

And with who else?

6

Q

Was your younger brother living with your

7

A

That's it.

7

8

Q

And for how long did you live with them?

8

9

A

I don't really know how long, maybe over a

10
11

year, maybe two years.
Q

9
10

And then what caused you to not live with

them anymore?

parents in Florida while you were in California?
A

Um-hum, yes.

Q

And was your older brother living with

your parents in Florida while you were in California?

11

A

I don't think so.

12

Q

How much older than you is he?

I kept running away from them, too.

13

A

Five years.

Q

And where did you live in California?

14

Q

And when you went back to Florida, where

A

I'm sorry?

15

Q

Where in California did you live?

16

A

A

Where did they live?

17

School.

18

Q

Where did you live with them?

18

Q

19

A

Salinas.

19

20

Q

And do you know the address?

20

A

21

A

No.

21

Q

Okay. What grades were middle school?

22

Q

Do they still live there?

22

A

Six, seven and eight.

23

A

No.

23

Q

Okay. And when you went back to live with

24

Q

When did they stop living there?

24

your parents again, that was at the same address in

25

A

I don't know. I haven't kept in contact

25

Loxahatchee?

12
13

A

14
15
16
17

did you go to school, when you got back?
I believe I went to Crestwood Middle
And did you complete your studies at

Crestwood Middle School?
Did I get out of middle school there, yes.

Page 170
1
2
3

with them.
Q

Page 172
1

And you believe you lived with them for a

little more than a year?

2
3

A

Yes.

Q

And you don't believe your older brother

was in the home at the time?

4

A

4

A

No, he was sent to boarding school.

5

too sure.

5

Q

Where did he go to boarding school?

6

Q

Did you go to school there?

6

A

Washington.

7

A

Yes.

7

Q

State or city?

8

Q

Where did you go to school?

8

A

Washington above California.

9

A

Somewhere near Salinas, I'm assuming.

Q

When was the next time you stopped living

10

Q

What grade were you in?

10

11

A

Middle school.

11

12

Q

Sixth grade, seventh grade?

12

13

A

I think sixth grade.

13

Q

Why?

14

Q

And did you go there for more than one

14

A

Because I kept running away.

15

Q

Were the authorities alerted when you ran

15
16
17
18
19

Maybe a year, maybe two years. I'm not

year or just one year?
A

Maybe -- I don't know. I'm sorry, I don't

know.
Q

9

16
17

Were the authorities in Salinas alerted to

the fact that you ran away from home there?

18
19

with your parents?
A

They sent me to a group home called

Growing Together.

away?
A

Yes.

Q

And how old were you when you went to live

at Growing Together?

20

A

Yes.

20

21

Q

How long was the longest you were away

21

back dates. Off the top of my head -- I don't want

22

to guess. I don't think I should guess. I don't
know.

22

from home in Salinas, California?

23

A

Two weeks.

23

24

Q

And you were in middle school?

24

25

A

(Indicating.)

25

A

Q

I don't know. It's hard for me to piece

But you moved directly from living with

your parents to living at Growing Together?
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Page 173
1

A

2
3

Page 175

I wouldn't say directly.

1

between the ages of eighth grade and when you started

Q

How --

2

working at Mar-a-Lago?

A

I'd say I stayed with my parents for --

3

A

Besides the ones I've told you about, you

4

like, I think I finished school at Crestwood. So I

4

know, I did run away from Growing Together quite

5

would have been in, I don't know, I guess eighth

5

often. And I did end up being -- being abused by

6

grade, finished eighth grade. And then -- I don't

6

another older guy who I stayed with for I don't know

7

know. I really don't know. Around eighth grade.

7

how long.

Q

You went to Growing Together?

9

A

I think -- I think it was then.

10

Q

And how many years did you live at Growing

8

11

8
9

Together?

10

Q

How old were you then?

A

I don't know. I'm sorry. I really wish I

could pinpoint dates. I don't know dates.

11

Q

12

A

Over a year.

12

A

13

Q

Were you ever in foster care?

13

Q

A

Okay. What was that man's name?

And how long were you living -- were you

What Growing Together was, was like a

14

15

group home that sent you away to foster parents every

15

A

16

night.

16

Q

And for how long were you living with him?

17

A

I don't know.

14

17

Q

So you lived in other people's homes

living with

?

Yes.

18

during the period of time you were assigned to

18

Q

Days? Weeks? Months?

19

Growing Together?

19

A

I don't know. I mean, it wasn't days. I

20

A

Well, you stayed at Growing Together

20

don't think it was weeks. It would have been close
to maybe a few months.

21

during the day and then at night you get sent home

21

22

with parents.

22

23
24

Q

Did you go to school while you were at

Growing Together?

23

Q

Okay. And was

prosecuted

by federal authorities in South Florida?

24

A

Yes.

25

Q

And you were located by the FBI, I

25

A

Yeah, they offer education there.

1

Q

So the education was at Growing Together?

1

2

A

Yeah.

2

A

Yes.

3

Q

You did not attend a Palm Beach County --

3

Q

And you gave an interview to the FBI

A

I did, but you had to earn your levels up

4

Page 176

Page 174

4
5

to be able to go outside. So I don't remember what

5

6

level you have to get up to, to go out to another

6

7

school. I think there was like seven levels or

7

8

something. And you had to make it to, like, level 4

8

9

to be able to go to outside school.

10

Q

9

So for some period of time you were

10

believe?

concerning your time with

, correct?

A

Yes.

Q

Did you ever get a victim's notification

letter regarding your status as a victim in
federal criminal prosecution?
A

I don't know. My parents handled

everything.

11

assigned to Growing Together and you were going to

11

Q

12

school at Growing Together. And for some period of

12

a letter?

13

time you were going to other schools and coming back

13

A

I don't know.

14

to Growing Together?

14

Q

Have you ever asked them?

A

No, I've never really brought it up with

Do you know if your parents received such

15

A

Correct.

15

16

Q

And then when you came back to Growing

16

them. It really pissed them off a lot, so I never
brought it up with them.

17

Together, you were sent to spend the night at a

17

18

family's home?

18

Q

Yes.

19

with

Q

So you never slept at Growing Together?

20

A

Yes.

A

No.

21

Q

Why did it piss them off, if you know?

Q

Did you live -- other than living at or

22

A

Well, I think they were just disgusted,

19

A

20
21
22

It pissed them off that you were living
?

23

staying at Growing Together during the day and

23

you know, that this happened to me again. And they

24

sleeping at these other homes at night, is there

24

didn't want to talk about it. They didn't want to

25

anywhere else that you recall living in the period

25

talk about it.
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Mar-a-Lago, correct?

Q

But they were aware of it?

1

2

A

Yes.

2

A

Yes.

3

Q

Your dad came and picked you up from the

3

Q

Do I have that sequence right?

4

A

So far, yes.

Q

And when did you stop living at your

1

4

police station?

5

A

Yes.

5

6

Q

And your dad would not let you come home?

6

parents' at the time you started working at

A

Well, I think it was more my mom didn't

7

Mar-a-Lago? How long after you started at Mar-a-Lago

8

do you stop living with your parents?

7
8

want me to come home.

9

Q

Did she say why?

10

A

She just probably thought I was just going

9

A

I don't know exact dates. I was traveling

10

with Jeffrey a lot, and I was making -- he was giving

11

me lots of money for the sex that I had with him and

12

Q

Did she say that to you?

12

Ghislaine.

13

A

Well, I asked my dad at the police station

13

11

to keep running away again. And --

14

if I could come home instead of going back to Growing

14

15

Together. And he said my mom didn't want me to come

15

16

home. And I told him if he didn't get me out within

16

17

a week, I'd run away again and he'd never hear from

17

18

me again.

18

19
20

Q

And how is it that you came back to be

living at their house, then?

I'm not too sure, darling, I don't know.
Q

All right. Can you -MS. MENNINGER: I have no recollection of

which number we're on in terms of exhibit.
MS. RODRIGUEZ: 15.
Q

(MS. MENNINGER) Okay. I'd like to mark

20

as Defendant's Exhibit 15 a document and see if you
can identify it.

I ran away again and I called him up and I

21

22

said, This is your final chance. And they came and

22

23

picked me up and they let me live there.

23

21

A

19

And after, I would say, a short time --

24

Q

And when did you go live with

24

25

A

Not long after that.

25

1

Q

And when did you live with

Actually, before I do that, when do you
recall ever getting a passport?
A

I got my passport in New York. I don't

know what age I was.

Page 178
2
3
4

parents?
A

2

Well, I lived with

before I lived with

parents

3

Q

Okay. And did you -- how did you get it?

Did you go somewhere or what happened?
A

Jeffrey had me fill out paperwork and go

in his apartment.

4

to a Kodak shop or something similar of a Kodak shop

And that was an apartment that

5

and get my picture taken. I gave him my picture and

6

my paperwork. He sent it away. And I think a week

7

later he said he got it expedited.

5

Q

6

rented?

7

A

and his friend. I can't remember

8

his friend's name. Mario, I think his friend's name

9

was.

10

Q

When did you live with

A

That was just a brief stint. I didn't

8
9
10

as parents?

11
12

Page 180
1

11

Q

Did you physically go to an office in New

York?
A

Jeffrey's office.

Q

An office associated with Immigration or

12

Homeland Security or whatever it was called back
then?

13

really stay there very long, but it was -- I was a

13

14

runaway. That's in between times of -- I don't know.

14

A

Not that I recall.

Q

And do you know how old you were?

A

No. I don't know how old you have to be

15

Q

How old were you?

15

16

A

I don't know.

16

17

Q

I just want to be clear.

rented

17

to get a passport, so I'm not too sure.
(Exhibit 15 marked.)

18

an apartment that you moved into that he had rented,

18

19

correct?

19

20

A

Correct.

20

21

Q

And that was after you had lived with

21
22

A

Yes.

23

A

Yes.

23

Q

Is this document the passport application

24

Q

And that was prior to you and

24

and his parents, correct?

22

25

living with your parents when you started working at

25

Q

(BY MS. MENNINGER) Okay. I'm going to

show you Defendant's Exhibit 15.
Do you recognize this document?

that you filled out?
A

Yes.

VIRGINIA GIUFFRE 5/3/2016

45 (177 - 180)

Agren Blando Court Reporting & Video, Inc.
Page 181
1

Q

Is it in your handwriting?

2

A

Yes.

3

Q

Page 183
1

I really can't make out

All right. What did you put down as your

3

4

address at this time to mail the passport to? It's

4

5

about the second line -- third line.

5

6
7
8
9
10
11
12
13

A

Number 13?

6

Q

Well, the third line says, Mail passport

7

to. What address did you put down?
A

8

Are we talking about number 13, Permanent

address, do not list P.O. box, street?
Q

No, I'm talking about the third line in

the entire thing that says, Mail passport to.
A

Oh, I'm sorry, up here, the

Q

Okay. Do you see Relationship? Can you

read that?
A

Friend.

Q

Okay. Do you see just below that there's

a line that says number 21?
A

9

Do not stop -- sorry, Do not sign

10

application until requested to do so by

11

administrating an oath.

12

Q

Okay.

13

A

Applicant's signature age 13 or older.

14

Q

Oh, it's by the signature line?

15

A

Yeah.

16

Q

And that's your signature?

passport mailed to you at your parents' address,

17

A

Yes.

18

right?

18

Q

All right. And this is the document that

I don't know if it was mailed to my

19

20

parents' house, but that's the address I sent -- put

20

21

down, yes.

21

my handwriting and it's got all of my information on

22

it.

19

22

A

All right. So you asked to have the

the telephone number.

17

16

Q

a 3. I think it's

Q

Okay. And if you look a little bit

23

further to the right, roughly equal with that line,

23

24

do you see a date that's stamped on there?

24

25

A

1

Q

Yeah, January 12th, 2001.

25

you recall filling out for your first passport?
A

I don't recall doing it, but yes, it's in

Q

Okay. And on line -- box 23 it's got your

driver's license checked off, right?
A

July 23. Yeah, I really can't make out

Page 182
Okay. And then if you go down a little

Page 184
1

2

bit further, as you pointed out, line number 13, you

2

3

gave your permanent address as your parents' address,

3

4

again, correct?

5
6
7

numbers and stuff, though.
Q

But the box, Driver's License is checked

off?

4

A

Yes.

A

Correct.

5

Q

Okay. And then if you look in the lower

Q

If you look at box number 12 where it asks

6

right-hand corner of the page, do you see what we

7

call a Bates stamp number? I don't know if you know

8

what that means.

for occupation, what did you write down?

8

A

Masseuse.

9

Q

Okay. If you look at line number 18, Have

9

A

No.

10

you ever been issued a U.S. passport before, what did

10

Q

Just the lower right-hand corner of the

11

you put down?

11

12
13

No.

12

A

Q

All right. And if you go down a little

13

Q

14

bit further than that, emergency contact, who did you

14

15

put down?

15

16

A

17

Q

18
19
20
21

16
Okay. So is that the fiancé you were

17

Giuffre 004721?
Okay. Thank you.
So at January 2001 was

living
A

Well, he would have had to have been if I

put it down there.

18

Q

A

Yes.

19

rented?

Q

In January of 2001 were you still his

20

talking about earlier?

affianced?

No, it's in Royal Palm Beach. The

apartment he rented was in Fort Lauderdale. So this
could be my apartment that he lived at with me.

A

Looks like it, yes.

22

23

Q

And what address did you put down for

23

A

It's kind of hard to read. I think that's

24

A

Okay. Was that the apartment that he had

21

22

25

document.

A

24
25

Q

Okay. So his apartment where he lived

with you was in Royal Palm Beach?
A

Yes.
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1

Q

2
3
4

1

Q

Let me have you put the paper down.

MR. EDWARDS: Object to the form.

2

A

Yes.

Q

Do you recall applying for another

Mischaracterization.
A

Page 187

And he rented that apartment?

3

He lived there with me for a short period.

4

passport?

5

I don't -- I don't know how long he lived there with

5

A

No.

6

me for.

6

Q

Okay. Do you recall ever applying for

7
8
9
10
11
12
13
14

Q

(BY MS. MENNINGER) And who rented the

apartment?
A

8

Well, Jeffrey paid for the apartment. I

was the occupant, and he was an occupant.

17
18
19

9

A

Yes, I believe I had to sign the paperwork

12
13

So you were living at -- is it

A

I can't honestly read it. It looks like a

C-a-c (sic), but that doesn't make sense.
Q

So January of 2001 you signed a document

under oath putting

Well, yeah, when I got to Australia I had

to -- I don't have it on me right now, but I could
because the other one ran out as expiree.

11

Q

A

tell you it's -- I had to apply for another one

Did you ever see the lease?

saying that I was living there.

another passport, ever?

10

Q

15
16

7

Q

So whenever one expired, you applied for

another one from the U.S.?

14

A

(Indicating.)

15

Q

Have you ever gotten -Is that right?

16
17

A

Yeah.

18

Q

Have you ever gotten a passport from

19

Australia?

20

A

An Australian passport?

21

A

Yes.

21

Q

Right.

22

Q

And you put your permanent address and

22

A

No.

Q

Have you ever lost a passport and had to

23

your mail your passport to at your parents'

23

24

address --

24

25

A

Yes.

1

Q

-- is that right?

get one replaced?

25

A

1

Q

I don't think so.

Page 186
And it's your position that that is the

2

Page 188
2

When was the first time that you came back

to the U.S. from Australia?

3

apartment that Jeffrey paid for and you signed a

3

A

4

lease?

4

Q

And did you come back before that?

5

A

No.

Q

Did you ever tell Sharon Churcher or

5

A

Yes, Jeffrey paid for it and I think I had

October 16th, 2013.

6

to sign something that said I was going to occupy it.

6

7

I don't know if James ever did.

7

Sharon White or Marianne Strong that you were going

8

on a trip to New York in 2011?

8
9
10
11

Q

Okay. And you stayed at that apartment

from at least January 2001 until you left in the fall
of 2002, right?
A

I would say before then, yes. Like I

9

A

No.

10

Q

Is it your contention that Ghislaine

11

Maxwell sexually trafficked you to famous people?
A

If you have a document in front of you

12

said, I can't really tell you the exact date that I

12

13

moved there, but --

13

that you could show me so I could see what you're

14

talking about, yes.

14

Q

Why did you have your passport sent to

15

your parent's house if you weren't living at your

15

16

parents' house?

16

Ghislaine Maxwell sexually trafficked you to famous

17

people?

17
18
19

A

Um, I don't know. I guess a fail-safe.

I'm not too sure.

18

Q

When was the next passport that you got?

19

A

Q

A

I'm asking you, is it your contention that

Could you be more specific, like are we

talking about rock stars or royalty or -Q

Politically connected and financially

I think I had to reapply for one in --

20

21

well, this one expired in 2002. So I would have had

21

22

to apply for another one.

22

A

Yes.

23

Q

Okay. To whom did Ghislaine Maxwell

20

23
24
25

Q

I'm asking do you remember when you got

another passport?
A

This expired January 10th, 2002.

24
25

powerful people.

sexually traffic you?
A

You have to understand that Jeffrey and
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Page 191

1

Ghislaine are joined hip by hip, okay? So they both

1

exactly what you would do for Jeffrey to him. Keep

2

trafficked me. Ghislaine brought me in for the

2

him happy. I can't remember her exact words, and I'm

3

purpose of being trafficked. Jeffrey was just as a

3

not going to put words in my mouth to make it sound

4

part of it as she was. She was just as a part of it

4

like what she said. But it was all along those

5

as he was. They trafficked me to many people. And

5

lines.

6

to be honest, there is people I could name and then

6

Q

7

there's people that are just a blur. There was so

7

8

much happening.

8

9
10

Q

Okay. Please name a person that Ghislaine

Maxwell directed you to go have sex with?
.

used to you in directing you to go have sex with
?
MR. EDWARDS: Object to the form.

9
10

11

A

12

Q

Okay. Who else?

12

13

A

As a whole, they both trafficked me to

13

11

Those are words that Ghislaine Maxwell

Mischaracterized her testimony.
A

Along those lines, yes.

Q

(BY MS. MENNINGER) Okay. Where were you

located when she used those words with you?
A

It could have been Palm Beach. It could

14

people. It was under both of their direction. So

14

15

it's not easy just to say Ghislaine. When I say

15

16

they, I mean both of them.

16

Q

You don't recall?

17

A

I don't recall.

Q

Okay. How old were you when she used

17

Q

Okay. Well, I need you to say a time when

18

Ghislaine Maxwell directed you to go have sex with

18

19

another person. So can you please tell me to whom

19

20

Ghislaine Maxwell asked you to go have sex with

20

21

another person?

21

MR. EDWARDS: Object to the form.

22

have been New York.

those words to you?
MR. EDWARDS: Object to the form.
Mischaracterizes her testimony.

22

A

I don't know. I would think I was 17.

23

A

23

Q

(BY MS. MENNINGER) But you're not sure?

24

Q

(BY MS. MENNINGER) Who else?

24

A

Well, it was in the beginning, like after

25

A

I'm going to continue to tell you that

25

my training.

were

Page 190

Page 192

1

they both directed me to do it. It was part of my

1

2

training. They both told me, you've got tickets to

2

3

go here. This is who you're meeting, and this is

3

4

what you're doing.

4

5

So

6

Q

7

sex with

9

Ghislaine Maxwell directed you to go have
?

MR. EDWARDS: Object to the form to the

8

10

is another one.

extent it mischaracterized her testimony.
A

Q

Okay. Well, I was asking about
okay?

A

Right. That's what I'm saying. If you

5

want me to categorically tell you when it happened

6

and why I think I was 17, because those were the two

7

first people I was sent to.

8
9

I'm trying to tell you that they both did,

the two first people I was sent out to.

10

Q

So you don't actually recall the

conversation regarding

? You don't

recall where you were, right?
A

I can't picture if it was New -- I know it

11

Ghislaine and Jeffrey both directed me. They both

11

12

paid me and they both directed me.

12

was either New York or Palm Beach. I don't remember

13

exactly which one.

13
14

Q

(BY MS. MENNINGER) All right. When did

Ghislaine Maxwell direct you to go have sex with
?

15

MR. EDWARDS: Object to the form. Same

16
17

objection.
A

I don't know the time. I don't -- you

14

Q

You don't recall exactly what words were

15

used by Ghislaine Maxwell in speaking to you,

16

correct?

17

A

I remember the tone that she used, the

18

type of words that she used. I can't word for word

19

know, I could tell you the place. I don't know the

19

replay what she said.

20

time.

20

21

Q

18

(BY MS. MENNINGER) What words did

22

Ghislaine Maxwell use in talking to you and asking

22

23

you to go have sex with

23

24
25

A

?

We're sending you to a gentleman. We want

you to show him a good time. We want you to do

Q

All right. And so when in time was
?

21
A

was months, six months,

I'm not too sure.

24

Q

Six months what?

25

A

Before
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Page 195
Q

If you're going to tell me more names,

1

think I met Prince Andrew in 2001. And Glenn Dubin

1

2

and Stephen Kaufmann were, like I said, the first

2

3

people I was sent out to after my training. So I

3

A

I'm trying to think.

4

don't know. I'm not going to give you an exact time

4

Q

If you're just going to talk --

5

if I don't know it.

please continue your answer.

5

A

I'm sorry. I'm trying to think.

Q

I asked you the relative order.

6

Q

Okay. Let's take a break and then you can

7

A

And I'm trying to give you it.

7

8

Q

And where does Alan Dershowitz fit into

8

6

9
10
11

that group of people?
A

9

Same. I can't tell you piece by piece by

piece who -- I know Glenn Dubin was first.

11

THE VIDEOGRAPHER: We're back on the

Q

Okay.

12

A

And I know Stephen Kaufmann was one of the

13

14

first I was sent to. Alan Dershowitz could have been

14

15

between there. Between, sorry, between Glenn and

15

16

Stephen. The first time I was with Alan Dershowitz

17

was in New York, so I wasn't actually sent to him.

18
19

22

2:01.
(Recess taken from 2:01 p.m. to 2:09 p.m.)

13

21

THE VIDEOGRAPHER: We're off the record at

10

12

20

think over the break.

record at 2:09.
Q

(BY MS. MENNINGER) Ms. Giuffre, you have

filed a lawsuit against Ghislaine Maxwell, correct?
A

Yes.

16

Q

You understand her to be my client,

17

correct?

It actually happened at one of Jeffrey's residences.

18

A

Yes.

(Ms. McCawley left the deposition.)

19

Q

I'm here today to talk to you about your

A

So it's very hard for me to

20

chronologically give you each person individually.
Q

(BY MS. MENNINGER) Okay. Name the other

allegations against Ghislaine Maxwell.
Do you understand that?

21
22

A

Yes.

Q

I want you to tell me a single time that

23

politically connected and financially powerful people

23

24

that Ghislaine Maxwell told you to go have sex with?

24

you recall Ghislaine Maxwell using words to you and

25

directing you to go have sex with another person --

25

A

Again, I'm going to tell you "they"

Page 194

Page 196

1

because that's how it went. They instructed me to go

1

2

to George Mitchell, Jean Luc Brunel, Bill Richardson,

2

3

another prince that I don't know his name. A guy

3

4

that owns a hotel, a really large hotel chain, I

4

5

can't remember which hotel it was. Marvin Minsky.

5

There was, you know, another foreign

6

MR. EDWARDS: Object.
Q

MR. EDWARDS: Objection. Asked and
answered.
To the extent that she can answer the

6

7

president, I can't remember his name. He was

7

8

Spanish. There's a whole bunch of them that I

8

9

just -- it's hard for me to remember all of them.

9

(BY MS. MENNINGER) -- not anybody else,

Ghislaine Maxwell?

question, I'd ask that she answer the question.
A

I have answered the question. The

question that you're asking me is Ghislaine. And

10

You know, I was told to do something by these people

10

Ghislaine and Jeffrey worked together. They were one

11

constantly, told to -- my whole life revolved around

11

and the same of persons. They both directed me to do

12

just pleasing these men and keeping Ghislaine and

12

this. They both directed me to report back to them.

13

Jeffrey happy. Their whole entire lives revolved

13

They were both the same.

14

around sex.

14

They call massages sex. They call

15
16
17

15

modeling sex. They call -Q

I asked you the names for people. Are you

Q

(BY MS. MENNINGER) You cannot recall a

single instance in which Ghislaine --

16

A

I have to --

17

Q

Excuse me.

18

going to tell me any other names or is that all of

18

-- in which Ghislaine Maxwell alone

19

them?

19

directed you to have sex with another person --

A

I'm trying to think. That's the answer

20

A

I have to --

21

I'm trying to give to you. It's that it's so hard to

21

Q

-- correct?

22

just keep naming and naming and naming.

22

A

20

-- believe --

23

Q

All right.

23

MR. EDWARDS: Object.

24

A

A lot of times I would be introduced to

24

MS. MENNINGER: I am going to finish my

25

them. I didn't know --

25

question.
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1

Q

MR. EDWARDS: Are you finished with your

2
3

question?
MS. MENNINGER: Now you may make your

4
5

(BY MS. MENNINGER) Correct?

objection. And then she may answer.

was going to be trained as a masseuse and that she

2

instructed me to take off my clothes and to give oral

3

sex to Jeffrey Epstein.

4
5

MR. EDWARDS: Okay. Objection.

6

Page 199
1

6

7

Argumentative. Harassing for absolutely no reason.

7

8

Mischaracterizing the witness's testimony.

8

Answer, if you can.

9
10

A

I have given you the names of the people

11

that Ghislaine herself has told me to go be sex

12

trafficked to, along with Jeffrey Epstein, okay?

Q

(BY MS. MENNINGER) Excuse me. I've asked

you for the names.
A

I've just given you a name. Jeffrey

Epstein is a big name.
Q

All right.

9

A

She instructed me on that one.

10

Q

So you're saying -MR. EDWARDS: The witness is finishing her

11
12

answer right now. She's in the process of explaining

13

She's the one who brought me to Jeffrey

13

one of the people Ghislaine told her to have sex

14

Epstein to be trafficked in the fucking first place.

14

with.

15

Q

So I have given you as much information as

15

(BY MS. MENNINGER)

So you're saying

16

I possibly can to let you know what she was about,

16

Ghislaine Maxwell directed you to have sex with

17

who she told me to go with, what she wanted me to do.

17

Jeffrey Epstein?

18

That is what I am stating and that's what I

18

A

Correct.

19

previously stated to you.

19

Q

Ghislaine Maxwell directed you to have sex

20

Q

(BY MS. MENNINGER) And these names that

20

with Glenn Dubin?

21

you have just given are people to whom Ghislaine

21

A

Correct.

22

Maxwell alone told you to go have sex?

22

Q

What words did Ghislaine Maxwell tell you

MR. EDWARDS: Objection.

23

23
24
25

Mischaracterization.
A

24

Ghislaine and Jeffrey, I don't know how

to go have sex with Glenn Dubin?
A

It was the same all the time, all right?

25

They want me to go provide these men with a massage.

Page 198

Page 200

1

many times you want me to keep answering this

1

And when they say massage, that means erotic, okay?

2

question. Both told me to do this, okay? They both

2

That's their term for it. I think there are plenty

3

sent me to these people.

3

of other witnesses that can attest to what massage

4

actually means.

How many times do you want me to answer

4
5

this?

6

to go to

7

answering a different question so that's why I'm

7

means sex.

8

going to ask you again. I am not asking you anything

8

9

about a time when Jeffrey and Ghislaine together told

6

Q

And I'm telling you that Ghislaine told me

5
(BY MS. MENNINGER) I think you're

9

Q

and give him a massage, which

Okay. So

-- Ghislaine Maxwell told

you to go give a massage to

10

you to go do something. I'm asking you to name a

10

A

11

single time during which Ghislaine Maxwell acting

11

Q

That's your testimony?

12

alone directed you to go have sex with another

12

A

That is my testimony.

13

person?

13

Q

All right. Ghislaine Maxwell told you to

MR. EDWARDS: Objection. Asked and

14
15
16

answered. Harassing. Argumentative.
A

I've given you the names of the people

14

Correct.

go give a massage to

, correct?

15

A

Correct.

16

Q

Ghislaine Maxwell told you to give a

17

that Ghislaine instructed me to go have sexual

17

18

relations with. I am not discluding (sic) the fact

18

A

Correct.

19

that Jeffrey also told me.

19

Q

Ghislaine Maxwell told you to give a

20

Ghislaine told me from her mouth to do

20

massage to

massage to

21

these things. Jeffrey told me from his mouth to do

21

22

these things with these people. Ghislaine instructed

22

23

me to do the things that I did with Jeffrey Epstein

23

24

on the very first meeting that I had with him. She

24

A

I don't know dates.

25

brought me there under the preclusion (sic) that I

25

Q

Where were you?

, correct?

, correct?

A

Correct.

Q

When did Ghislaine Maxwell tell you to

give a massage to
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Page 201
1
2
3

When it happened?

1

Q

When Ghislaine Maxwell used the words, Go

2

give a massage to Bill Richardson, where were you?

3

sent to have sex with the owner of a large hotel

4

chain by Ghislaine Maxwell?

MR. EDWARDS: Object to the form.

4
5

know where it was when she said to go do this.

A

Mischaracterizes her testimony.

(BY MS. MENNINGER) Okay. Where were you

MR. EDWARDS: Object to the form.

5

I can't tell you where we were. I know

6

A

7

where I was sent to. I don't know where we were when

7

Q

(BY MS. MENNINGER) Which time in France?

8

she told me to do that.

8

A

I believe it was around the same time that

6

A

Q

9

Q

10

to --

(BY MS. MENNINGER) Where were you sent

9
10

I believe that was one time in France.

Naomi Campbell had a birthday party.
Q

Where did you have sex with the owner of a

11

A

New Mexico.

11

large hotel chain in France around the time of Naomi

12

Q

-- by Ghislaine Maxwell?

12

Campbell's birthday party?

MR. EDWARDS: Object to the form.

13
14
15
16
17
18
19
20
21
22

13

Mischaracterizes her testimony again.

14

A

In his own cabana townhouse thing. It was

part of a hotel, but I wouldn't call it a hotel.
Jeffrey was staying there. Ghislaine was

A

Are you smiling at me because --

15

Q

(BY MS. MENNINGER) No, I'm asking you to

16

staying there. Emmy was staying there. I was

17

staying there. This other guy was staying there. I

18

don't know his name.

answer the question.
A

I have answered the question. I was sent

to New Mexico.

I was instructed by Ghislaine to go and

19

Q

Okay. Where were you sent from?

20

A

I already answered that. I don't know

21

Q

She used the words erotic massage?

22

A

No, that's my word. The word massage is

where I was sent from.

23

Q

Okay.

23

24

A

I was flying everywhere with these people.

24

25

Q

Where were you sent by Ghislaine Maxwell

25

give him an erotic massage.

what they would use. That's their code word.
Q

Was she in the room when you gave this

erotic massage to the owner of a large hotel chain?

Page 202
1

to have sex with

Page 204
1

MR. EDWARDS: Object to the form.

2
3

?

2

Mischaracterized her testimony.

3

A

No, she was not in the room. She was in

another cabana.
Q

And other than telling you to go give the

4

A

Many places.

4

owner of this large hotel chain a massage, do you

5

Q

(BY MS. MENNINGER) Ghislaine Maxwell sent

5

remember any other words she used to you to direct

6

you in what you should do?

6

you to many places to have sex with

?

MR. EDWARDS: Object to the form.

7

7

8

A

It happened at many places, yes.

9

Q

(BY MS. MENNINGER) You had sex with
at many places is what you're saying,

10
11

correct?

12

A

13
14
15
16

8

I was sent to

12
13

When did Ghislaine Maxwell send you to a

place to have sex with
A

?

14
15

You are asking -MR. EDWARDS: Form.

17

Not at the time, no.

Q

Where did -- where were you and where was

Ms. Maxwell when she directed you to go have sex with
Marvin Minsky?
MR. EDWARDS: Object to the form.

11
at many

places to have sex with him.
Q

9
10

A

A

I don't know.

Q

(BY MS. MENNINGER) Where did you go to

have sex with Marvin Minsky?
A

I believe it was the U.S. Virgin Islands,

16

Jeff's -- sorry, Jeffrey Epstein's island in the U.S.

17

Virgin Islands.

18

A

-- me to answer the impossible.

18

Q

And when was that?

19

Q

(BY MS. MENNINGER) All right. When did

19

A

I don't know.

20

Ghislaine Maxwell send you to have sex with the owner

20

Q

Do you have any time of year?

21

of a large hotel chain?

21

A

No.

22

Q

Do you know how old you were?

23

A

No.

Q

Other than Glenn Dubin, Stephen Kaufmann,

MR. EDWARDS: Object to the form.

22
23
24
25

Mischaracterization.
A

I'm going to keep answering the questions

the same way that I keep answering them. I don't

24
25

Prince Andrew, Jean Luc Brunel, Bill Richardson,
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Q

Including Mr. Edwards, who is sitting

1

another prince, the large hotel chain owner and

1

2

Marvin Minsky, is there anyone else that Ghislaine

2

3

Maxwell directed you to go have sex with?

3

A

Correct.

4

Q

What did that journal look like?

5

A

It was green.

6

Q

And what else?

7

A

It was just a spiral notebook.

8

Q

Okay. And what did you put into that

4
5
6
7
8
9

A

I am definitely sure there is. But can I

remember everybody's name? No.
Q

Okay. Can you remember anything else

about them?
A

Look, I've given you what I know right

now. I'm sorry. This is very hard for me and very

9

right here, correct?

green spiral notebook?
A

Bad memories. Things that I've gone

10

frustrating to have to go over this. I don't -- I

10

11

don't recall all of the people. There was a large

11

through, lots of things, you know. I can't tell you.

12

amount of people that I was sent to.

12

There was a lot of pages. It was over 300 pages in

13

that book.

13
14

Q

Do you have any notes of all these people

that you were sent to?

15

A

16
17

14

Q

Did you ever show that book to your

lawyers?

No, I don't.

15

Q

Where are your notes?

16

A

No.

A

I burned them.

17

Q

Did you show that book to anyone?

18

Q

When did you burn them?

18

A

My husband.

19

A

In a bonfire when I lived at Titusville

19

Q

Did you show it to anyone else besides

because I was sick of going through this shit.

20

20

your husband?

21

A

No.

22

you at the time you built a bonfire and burned these

22

Q

Did you tear out pages and give them to

23

notes?

23

24

A

21

25

Q

Did you have lawyers who were representing

I've been represented for a long time, but

it was not under the instruction of my lawyers to do

24
25

Sharon Churcher?
A

No, I wrote -- those pages that you're

talking about, I wrote for her specifically. She

Page 206

Page 208

1

this. My husband and I were pretty spiritual people

1

2

and we believed that these memories were worth

2

Q

So that's a different piece of paper?

3

burning.

3

A

Yeah, that's just random paper.

Q

So you had a green spiral notebook that

4

Q

So you burned notes of the men with whom

4

wanted to know about the Prince Andrew incident.

5

you had sex while you were represented by counsel in

5

you began sometime in 2011 or 2012 in which you wrote

6

litigation, correct?

6

down your recollections about what had happened to

7

you, and you burned that in a bonfire in 2013.

MR. EDWARDS: Object to the form.

7
8
9
10
11
12

A

This wasn't anything that was a public

document. This was my own private journal, and I
didn't want it anymore. So we burned it.
Q

(BY MS. MENNINGER) When did you write

that journal?

9

A

You got that right.

10

Q

And do you have no other names of people

11

to whom you claim Ghislaine Maxwell directed you to

12

have sex, correct?

Just over time. I started writing it

13

A

At this time, no.

14

probably in, I don't know, I can't speculate, 2012,

14

Q

Is there any document that would refresh

15

2011.

15

13

16
17

A

Did I get that right?

8

Q

So you did not write this journal at the

time it happened?

16

your recollection that you could look at?
A

If you have a document you'd like to show

17

me, I would be glad to look at it and tell you the
names I recognize off of that.

18

A

No.

18

19

Q

You started writing this journal

19

20

approximately a decade after you claim you finished

20

21

being sexually trafficked, correct?

21

Q

I'm just asking you if there's a document

you know of that has this list of names in it?
A

Not in front of me, no.

Q

Where is the original of the photograph

22

A

Yes.

22

23

Q

And you started writing a journal after

23

that has been widely circulated in the press of you

24

with Prince Andrew?

24
25

you had a lawyer, correct?
A

Correct.

25

A

I probably still have it. It's not in my
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1

possession right now.

Page 211
1

A

My little yellow Kodak camera.

2

Q

Where is it?

2

Q

Who took the picture?

3

A

Probably in some storage boxes.

3

A

Jeffrey Epstein.

4

Q

Where?

4

Q

And where did you have it developed?

5

A

In Sydney.

5

A

I believe when I got back to America.

6

Q

Where in Sydney?

6

Q

So where?

A

At some family's house. We got the boxes

7

A

I don't know.

8

Q

Palm Beach?

7
8

shipped to Australia, and they were picked up off the

9

porch by my nephews and brought to their house.

9

A

I don't know.

10

Q

Which is where?

10

Q

What is the date the photograph was

11

A

In Sydney.

11

printed?

12

Q

Where in Sydney?

12

A

I believe it's in March 2001.

13

A

13

Q

Okay.

14

Q

And who lives in that house?

14

A

But that's just off of my photographic

15

A

Well, it's owned by my mother-in-law and

15

memory. I don't -- it could be different, but I

16

think it's March 2001.

16

father-in-law, but my nephews live in the house.

17

Q

What are their names?

17

18

A

I'm not giving you the names of my

18

19
20

Q

You have a photographic memory?

A

I'm not saying I have a photographic

nephews.

19

memory. But if I'd look at the back of the photo and

Q

What's the address of the house?

20

I remember what it says, I believe it was March 2001.

21

A

Why would you want that?

21

22

Q

I want to know where the photograph is.

22

Q

Did the photograph ever leave your

possession for a while?

23

I'm asking you where the photograph is. And you've

23

A

I gave it to the FBI.

24

just told me it's somewhere in

24

Q

Okay. And when did you get it back?

25

A

When they took copies of it.

1

Q

When was that?

25

A

Yes.

1

Q

So where in

2

located?

2

A

2011.

3

A

If I can't 100 percent say that the

3

Q

When they came to interview you?

4

photograph is there, it could be at my house that I

4

A

Yes.

5

presently live in. I'm not going to give you the

5

Q

So from 2011 until you left Colorado it

6

address of my nephews' residence.

6

Page 210

Q

7
8

is the photograph

When is the last time you saw the

photograph in person?

Page 212

was in your personal possession?

7

A

Yes.

8

Q

What other documents related to this case

9

A

When I packed and left America.

10

Q

Colorado?

10

11

A

Yes.

11

12

Q

All right. So you had that photograph

12

I don't know. I really can't tell you. I mean,

9

are in that, storage boxes in Australia?
MR. EDWARDS: Object to the form.
A

Documents related to this case -- there --

13

there's seven boxes full of Nerf guns, my kids' toys,

14

A

Yes.

14

photos. I don't know what other documents would be

15

Q

What's on the back of the photograph?

15

in there.

16

A

I'm sorry?

16

Q

17

Q

Is there anything on the back of the

17

those documents after you received discovery requests

18

from us in this case?

13

18

here with you in Colorado?

photograph?
A

19

There's like the date it was printed, but

19

A

(BY MS. MENNINGER) Did anyone search

I haven't been able to obtain those boxes.

20

I can't get them sent back up to me. It's going to

21

Q

Okay. Does it say where it was printed?

21

cost me a large amount of money. And right now I'm

22

A

20

no writing or anything.
I don't believe so. I think it just -- I

22

trying to look after my family, so I'm not able to

23

don't remember. I just remember there's a date on

23

afford to get them up.

24

it.

24

Q

You live in Australia, correct?

25

A

I do.

25

Q

Whose camera was it taken with?
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1
2
3
4

Q

Okay. How far away are the boxes from

where you live in Australia?
A

Page 215
1
2

Sydney is down here at the bottom. Cairns

is up here at the top.

3

We've had lots of bonfires there.
Q

Did you ever ride in a helicopter with

Ghislaine Maxwell acting as pilot of the helicopter?

4

A

Yes.

5

Q

Okay.

5

Q

Who else was on the flight?

6

A

It's probably a six-day drive.

6

A

I've been on the helicopter with her

7

Q

Did you fly here through Sydney?

7

plenty of times. I can't mention how many people

8

A

No.

8

were on the -- on the helicopter at the same time.

Q

Have you been to Sydney since you've moved

9
10
11
12
13

back to Australia?
A

I flew into Sydney with my three kids, but

it was a connecting flight to Brisbane.
Q

9

Q

How many times?

10

A

I don't know. Do you have helicopter

11
12

Did you ask your nephews or anyone else to

records that you could show me?
Q

I'm asking you how many times you were on

13

the helicopter with Ghislaine Maxwell acting as the

14

search those boxes in response to discovery requests

14

pilot --

15

that we issued in this case?

15

A

16
17
18
19

A

They are my nephews. I would never let

them look at those.
Q

It's impossible for me to answer the

16

question without having the actual physical records

17

in front of me.
Q

I'm asking you to look into your memory

Other than your green spiral notebook,

18

what else did you burn in this bonfire in 2013?

19

and tell me how many times you recall being on a

That was it.

20

helicopter with Ghislaine Maxwell at the pilot seat?

20

A

21

Q

That's the only thing?

21

22

A

Yes.

22

23

Q

Did you use wood?

23

24

A

Yes.

24

25

Q

Charcoal?

25

1

A

A

There is no number I can give you.

There's plenty of times I've been on her helicopter.
Q

Where did you go from and to on a

helicopter?
A

I believe it was -- don't quote me on this

Page 214

Page 216

My husband built the bonfire out of wood

1

because I get confused on the islands there. I want

2

and I don't know what else he put in it. He's the

2

to say it was St. John's. It could have been

3

one who always makes the fires, not me.

3

St. Barts. St. John or St. Barts, and then we would
fly straight to Jeffrey's island.

4

Q

Who else was present?

4

5

A

Just him and I.

5

6

Q

Were your kids there?

6

7

A

No. They were inside sleeping.

7

A

No.

8

Q

And what beach was this?

8

Q

Were you ever on the helicopter with

9

A

It wasn't a beach. It was in my backyard.

10

Q

What's your address?

10

11

A

At that time?

11

A

No.

12

Q

Um-hum.

12

Q

Were you ever on the helicopter with

13

A

Q

Okay. Did you ever go anywhere else on

the helicopter?

and Ghislaine Maxwell as the pilot of the

9

helicopter?

and Ghislaine Maxwell as the

13
14

15

A

Yes.

15

16

Q

Who were your neighbors?

16

17

A

Sweet people. Ray and -- I could look on

17

pilot?
A

No.

Q

Do you recall telling Sharon Churcher that

you were?

18

A

No.

Q

No, thank you. Do they still live there?

19

Q

Did you see the press article in which

20

A

Yes.

20

21

Q

Do you keep in touch with them?

21

22

A

Last time I talked to them was a few

22

that if you're going to ask this witness about a

23

specific article I'd like for her to see the article.
Otherwise she's not going to testify about it.

18
19

23

my phone if you want.

months ago.

24

Q

Did they see the fire?

24

25

A

They've seen many fires that we've had.

25

Sharon Churcher reported that you were?
MR. EDWARDS: Objection. I'd just ask

If you have something to show her, then,
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1

please.
(BY MS. MENNINGER) Do you recall seeing a

2

3

press article in which Sharon Churcher reported that

3

4

you were on a helicopter with

4

5

Ghislaine Maxwell as the pilot?

2

Q

Page 219
1

and

MR. EDWARDS: Again, I'll let you answer

6

in. And Ghislaine likes to talk a lot of
stuff that sounds fantastical. And whether it's true
or not, that is what I do recall telling Sharon
Churcher.

the question once she's looking at the document that

7

you're being asked about.

8
9

10

answer a question about whether she recalls a

10

11

particular press statement?

11

12

MR. EDWARDS: I will let her answer every

12

13

question about the press statement as long as she

13

14

sees the press statement. I'm okay with that. She

14

15

can answer all of them.

15

MS. MENNINGER: No, there is a rule of

I believe that it was taken out of

6

8

MS. MENNINGER: You're not letting her

A

context. Ghislaine told me that she flew

5

7

9

flying on a helicopter with Ghislaine Maxwell?

Q

So you told Sharon Churcher that Ghislaine

Maxwell is the one who told you that she flew
in the helicopter?
A

I told Sharon Churcher that Ghislaine flew
onto the island, based upon what

Ghislaine had told me.
Q

Not based upon what

had told

you, correct?

16

A

Correct.

17

civil procedure that allows you to direct a witness

17

Q

Did you ever ask Sharon Churcher to

18

not to answer a question when there's a claim of

18

correct anything that was printed under her name,

19

privilege.

19

concerning your stories to Sharon Churcher?

16

What privilege are you claiming to direct

20
21

her not to answer this question?
accurate answers from this witness. If the --

22
23

MS. MENNINGER: I asked her if she

24
25

21

MR. EDWARDS: I thought that you wanted

22
23

20

recalled something --

A

I wasn't given those stories to read

before they were printed.
Q

After they were printed did you read them?

A

I tried to stay away from them. They were

24

very hard. You have to understand it was a very hard

25

time for me and my husband to have to have this

Page 218
MR. EDWARDS: If the sole purpose is to

1
2

just to harass her -MS. MENNINGER: I asked her if she

3
4

recalled something --

public -- we didn't think it was going to be this

2

publicly announced and that big. So we turned off

3

the news and we stopped reading so many things.

4

MR. EDWARDS: Then that's just not going

5

Page 220
1

5

Q

You didn't read the articles about your

stories to Sharon Churcher --

6

A

I've read some articles --

(BY MS. MENNINGER) All right. So you're

7

Q

Let me just finish. You did not read the

8

refusing to answer a question about whether you

8

articles published by Sharon Churcher about your

9

recall a particular press statement --

9

stories to Sharon Churcher?

6
7

to be what's happening today.
Q

MR. EDWARDS: She's --

10
11

Q

14

(BY MS. MENNINGER) -- is that true?
MR. EDWARDS: She is not refusing to

12
13

10

answer any questions. She -A

I'm not refusing to answer. I just want

A

I have read some articles about what

11

Sharon Churcher wrote. And a lot of the stuff that

12

she writes she takes things from my own mouth and

13

changes them into her own words as journalists do.
And I never came back to her and told her

14

15

to see the article you're talking about so I can be

15

to correct anything. What was done was done. There

16

clear in my statement.

16

was nothing else I can do.

17

Q

(BY MS. MENNINGER) Do you recall seeing a

17

18

press article written by Sharon Churcher reporting

18

19

that you flew on a helicopter with

19

20

Ghislaine Maxwell as the pilot?

21
22

A

25

No, I do not recall reading a press

article saying that I was on a helicopter with
as Ghislaine is the pilot.

23
24

and

Q

Do you recall telling Sharon Churcher that

you had conversations with

Q

So even if she printed something that were

untrue you didn't ask her to correct it, correct?
A

There was things that she printed that

20

really pissed me off, but there was nothing I could

21

do about it. It's already out there.

22

Q

23

correct?

24

regarding him 25

She printed things that were untrue,

MR. EDWARDS: Objection to the form.
Mischaracterization.
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1

A

I wouldn't say that they were untrue. I

1

to why I want my client to answer all of these

2

would just say that she printed them as journalists

2

questions, but I want her to have the fair

3

take your words and turn them into something else.

3

opportunity to see this document.

4

Q

MR. EDWARDS: Object to the form.

5
6

(BY MS. MENNINGER) She got it wrong?

4
5

Mischaracterization.

Q

(BY MS. MENNINGER) Did Sharon Churcher

print things that you felt were inaccurate?
MR. EDWARDS: Same objection. Same

6

7

A

In some ways, yes.

7

instruction. If she sees the document, she's going

8

Q

(BY MS. MENNINGER) Did she print things

8

to answer every one of these questions.

9

in her articles that you did not say to her?

9

MR. EDWARDS: I object and ask that the

10

Q

(BY MS. MENNINGER) Did any other reporter

10

print statements that you believe are inaccurate?
MR. EDWARDS: Same objection. Same

11

witness be given the opportunity to see the document

11

12

so that she can review it and answer that question

12

13

accurately. Otherwise she's unable to answer the

13

14

question. I'm not going to allow her to answer.

14

statements about Ghislaine Maxwell that were

15

inaccurate?

MS. MENNINGER: You know the civil rules

15
16
17

tell you not to suggest answers to your client.
Q

instruction.
Q

(BY MS. MENNINGER) Did any reporter print

MR. EDWARDS: Same objection. Same

16

(BY MS. MENNINGER) And you understand

17

instruction.

18

your lawyer is now directing you to not all of a

18

This is harassing. This is harassing a

19

sudden remember what your answer is. That's what

19

sexual abuse victim. And all I'm asking is for

20

he's suggesting that you say. So you're not supposed

20

fairness, that we just let her see the document so

21

to listen to him suggest that to you. You're

21

she can answer this.

22

supposed to tell me from your memory.

22

MR. EDWARDS: That is not what I'm --

23
24

Q

(BY MS. MENNINGER) Did you -MR. EDWARDS: That's not what I'm doing.

25

MS. MENNINGER: Mr. Edwards, please stop

23

saying anything other than an objection, what the

24

basis is, or instructing your client not to answer.
MR. EDWARDS: I will do that.

25

Page 222
You don't get to just talk over me and

1

Page 224
MS. MENNINGER: That's what the Federal

1

Rules of Civil Procedure provide.

2

tell my client when not to listen to me. All you

2

3

have to do to get answers is show her the document

3

4

you're talking about, and I'll let her answer every

4

provide for fairness and civility. And all I'm

5

question. I don't know why we're so scared of the

5

asking, very calmly, is for her to see this.

6

actual documents.

6

MS. MENNINGER: I don't know why you're

7

MR. EDWARDS: I hear you. They also

MS. MENNINGER: Mr. Edwards, this is not

7

your deposition. I'm asking your client what she

8

scared of your client's recollection, Mr. Edwards.

8

remembers. If she doesn't want to talk about what

9

But anyway --

9

she remembers, then let her not answer. But you

10

cannot instruct her not to answer unless there's a

11

privilege.

MR. EDWARDS: Why would you do this to

10
11
12
13

her?
Q

(BY MS. MENNINGER) Did Sharon Churcher

print things that you did not say?

MR. EDWARDS: I am instructing her not to

13

MR. EDWARDS: I'm going to instruct my

14

What privilege --

12

14

answer.

15

client not to answer unless you give her what it is

15

16

that you're talking about that was printed. And she

16

refusing to answer questions about whether statements

17

will tell you the answer, the accurate answer to your

17

to the press about Ghislaine Maxwell attributed to

18

question. Just without the document to refresh her

18

you were inaccurate?

19

recollection and see it, she's not going to answer

19

20

the question.

20

answer.

21

A

21
22
23
24
25

Q

(BY MS. MENNINGER) Did Sharon Churcher

print things that you did not say?
MR. EDWARDS: Same objection. Same
instruction not to answer.

(BY MS. MENNINGER) All right. You are

MR. EDWARDS: She's not refusing not to

You are refusing to show me these

22

documents so I could answer properly. I would give

23

you an answer if you were to show me some documents.

24

I think I've made a very clear record as

Q

25

Q

(BY MS. MENNINGER) You can't say without

looking at a document whether the press attributed to
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Page 225
1

you is accurate or inaccurate?

1

2

A

Please show me the document.

2

3

Q

You can't say from the top of your head

3

4

whether any inaccurate statement has been attributed

4

5

to you in the press?

5

6

A

7

you.

8
9
10
11
12
13

Q

Please show me a document and I will tell

Are you refusing to answer my questions

about your knowledge of whether inaccurate statements
have been attributed to you in the press?
A

6

Single sheets.

Q

And did you write a long document or a

short document? What was it?
A

I can't recall how long the document was,

but I would say it would be a few pages.
Q

And other than asking you to write

7

whatever you remember about

8

give you any other directions about what you should

9

write?

10

Are you refusing to give me the documents

A

A

, did she

She was interested in two things, really.

11

How Epstein got away with so many counts of child

12

trafficking for sex and how

Q

Are you refusing to answer the question?

13

involved in it. Those were her two main inquiries.

A

I am refusing to answer the question based

to look at?

was

14

Q

What did she ask you to write?

15

upon the fact that you are not being fair enough to

15

A

She asked me to write about

16

let me see the document in order to give you an

16

Q

Did she tell you to put it in your own

17

honest answer.

17

14

handwriting?
A

18

Q

Ms. Giuffre --

18

19

A

Yes.

19

20

Q

-- we are talking about press that has

20

Q

21

.

No, she just asked me to write down what I

can remember.
Did you give her everything that you

21

wrote?

Yes.

22

A

Q

Do you have access to the Internet?

23

I wrote?

A

Yes.

24

Q

Yes.

Q

Have you looked on the Internet and read

25

A

Yeah, I wrote pages for her specifically.

Q

In your own handwriting?

been published on the Internet, correct?

22

A

23
24
25

Did I give her the whole entire pages that

Page 226

Page 228

1

articles that attribute statements to you about

1

2

Ghislaine Maxwell?

3

2

A

In my own handwriting.

A

Yes.

3

Q

And what you wrote, was that true?

Q

Do you know any statement that has been

4

A

Yes.

5

attributed to you in a press article on the Internet

5

Q

And did you get paid for those pieces of

6

about Ghislaine Maxwell that is untrue?

6

paper?

7

A

Not for the papers, I don't believe.

8

Q

Okay. Have you gotten paid when they've

4

MR. EDWARDS: Same objection. Same

7
8

instruction.

9

A

Please show me a specific document.

10

Q

(BY MS. MENNINGER) Do you know of any

9
10

11

such statement about Ghislaine Maxwell attributed to 11

12

you by the press that is inaccurate?

13
14
15
16
17

A

12

If you could please show me a specific

document.
Q

Tell me what Sharon Churcher asked you to

write for her.
A

Any knowledge that I had about my time

A

No.

Q

Have you negotiated any deal with Radar

Online?

13

A

No.

14

Q

Have you negotiated any deal with Sharon

15

Churcher for the purpose of publishing those pieces

16

of paper?

17

A
Q

Not those pieces of paper.

.

18

Q

And did you write it?

19

20

A

Um-hum.

20

A

A week before she came out.

21

Q

What did you write it in or on?

21

Q

(BY MS. MENNINGER) And when did you give

22

A

Paper.

22

23

Q

What kind of paper?

23

A

When she came out.

24

A

Lined paper.

24

Q

When was that?

25

Q

Was it in a book or single sheets?

25

A

Sometime, I believe, in early 2011.

18
19

with

been reprinted?

When did you write those pieces of paper?
MR. EDWARDS: Object to the form.

them to her?
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1
2

Q

What did you get paid for, if not for

those pieces of paper?

2

MR. EDWARDS: Object to the form.

3

3

I was paid for the picture with

4

5

with his arm around me, Ghislaine in the

5

6

background. And I was paid for the, I guess, the

6

7

print of the stories.

7

4

8

A

Page 231
1

Q

(BY MS. MENNINGER) Anything else?

9

A

No.

10

Q

You were not paid for those pieces of

11

paper?

8
9

that you were 16 years old?
A

No. I think -- I think they had played

the guessing game and I was 17.
Q

And so Ghislaine Maxwell did not tell
that you were only 16?
MR. EDWARDS: Object to the form.

Speculation.
Q

(BY MS. MENNINGER) In your presence?

A

I don't remember the exact conversation.

10

I just remember they liked to play the guessing game

11

a lot.

12

A

No.

12

13

Q

All right. And how many pieces of paper

13

telling

14

quote, only, really only 16, right?

14

did you write?

15

A

16
17
18

Like I said, I'm rounding it around three.

15

Q

Three pieces of paper?

16

A

That's what I -- I don't remember to be

17

exact on a number. I'm sorry. But over three pages.

18

19

Q

And you wrote those sometime in 2011?

19

20

A

The week that she was coming out to see

20

And so you don't recall Ghislaine Maxwell
in your presence that you were

A

Correct, I don't remember that.

Q

And if that were in the paper, that would

be untrue, correct?
A

Correct.
MS. MENNINGER: I think now might be a

good time for a break.

21

THE DEPONENT: Thank you.

Q

And you gave them to her, right?

22

MR. EDWARDS: Okay. Sounds good.

23

A

I gave them to her.

23

24

Q

Did you keep a copy of that?

24

25

A

No.

25

1

Q

Did you rip them out to make them look

21
22

me.

Q

THE VIDEOGRAPHER: We're off the record at
2:45.
(Recess taken from 2:45 p.m. to 2:55 p.m.)

Page 230
2
3
4
5

like they came out of a journal?

Page 232
THE VIDEOGRAPHER: We're back on the

1
2

record at 2:55.
Q

(BY MS. MENNINGER) Do you have any

A

No.

3

Q

Were you directed to make them look like

4

photographs of yourself either nude or in a sexually

5

compromising position that you claim were taken by
Ghislaine Maxwell?

they came out of a journal?

6

A

No.

6

7

Q

Do you know why your lawyer would have

7

8

told the federal judge in New York that that's what

9

you did?
MR. EDWARDS: Object to the form.

10

A

I do not have any of those in my evidence.

8

But if you ask Ghislaine Maxwell, she would have

9

plenty.

10

Q

Do you have any in your storage boxes in

11

A

My lawyer in New York?

11

Sydney?

12

Q

(BY MS. MENNINGER) Um-hum.

12

A

No.

13

A

Ripped them out of a journal?

13

Q

Do you know whether your attorneys have

14

Q

Said that you had. Do you know why she

14

any such photographs that you claim were taken by

15

Ghislaine Maxwell?

15

would have said that?
Maybe she thought that I did.

16

A

No.

Q

But you didn't?

17

Q

You don't know or they don't have them?

A

They were just pieces of paper written for

18

A

I don't know. And I don't think they have

16

A

17
18
19
20
21

Sharon Churcher's purpose.
Q

And not directed to look like they came

from a journal?

19

them. If they had them, they would have told me.

20

You should ask your client. She's got plenty of

21

them.

Nobody told me to make them look like they

22

Q

23

came from a journal. They were just pieces of paper

23

use?

24

that I wrote down for Sharon Churcher.

24

A

22

25

A

Q

Did Ghislaine Maxwell tell

25

What type of camera did Ghislaine Maxwell

It was a black camera. And it had a, I

don't know the types and names of them, but the lens
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1

that goes out.

Page 235
1

you were doing with Ghislaine Maxwell?

2

Q

Was it digital or single reflex?

2

A

Yes.

3

A

Again, I don't know types of cameras. I

3

Q

Did you tell him what you were doing to

4

mean, I use my phone for using a camera. So it's a

4

5

black camera and it had a lens that you could put out

5

6

further or bring back.

6

7

Q

8

you?

Did you ask her to take any photographs of

other people?
A

I don't think I told him about many other

people, no.

7

Q

What people did you tell him about?

8

A

Mainly Ghislaine and Jeffrey.

9

A

No. She asked to take photographs of me.

9

Q

When did you tell him that?

10

Q

Was it a film or a digital camera?

10

A

From the start.

11

A

I never saw how she printed them out.

11

Q

When was the start that you told him?

Q

What's the first time you told anybody

12

A

From, I wouldn't say the first meeting,

12
13

that you had been sexually trafficked?
MR. EDWARDS: Form.

14
15

13

A

14

Tony Figueroa, my ex-boyfriend, knew some

15

but I told him around that time.
Q

And what did

tell you to

do?
A

He didn't mind what I had to do. Again,

16

of the stuff that was happening, though I did not go

16

17

in great detail to him, being that he's my boyfriend.

17

he was another guy that used me because I made lots

18

And then the first person I really opened up to about

18

of money, and he didn't tell me to do anything.

19

everything was my husband.

19

Q

Did he tell you not to tell the police?

(BY MS. MENNINGER) Did you tell Tony

20

A

No, he didn't tell me not to do anything.

21

Figueroa that you were forced to have sex with

21

Q

Did he tell you to tell the police?

22

Jeffrey Epstein?

22

A

Again, he told me not -- he didn't tell me

20

Q

23

A

Yes.

23

24

Q

Did you tell Tony Figueroa you were forced

24

25

to have sex with Ghislaine Maxwell?

25

to do anything.
Q

When did you tell your parents that you

were sexually trafficked by Jeffrey Epstein?

Page 234
1
2
3

A

Yes.

Q

Did you tell

that Ghislaine

Maxwell sent you to have sex with famous people?

4

A

Yes.

5

Q

When did you tell

A

During conversations. Like, I'd call him

6

Page 236
1
2
3
4

that?

5
6

A

After I had my kids.

Q

When did you tell your parents that you

were sexually trafficked by Ghislaine Maxwell?
A

I told them the same time about Jeffrey

and Ghislaine. So sometime after I had my children.
Q

After you had had all three children or

7

from places that I was at and just talk to him. And

7

8

like I said, I wouldn't get into great detail about

8

A

9

things. But, you know, I had to be with this person

9

children.

10

or that person today and --

11

Q

12

police?

13
14
15

A

Did you tell

10
not to call the

12
No.

enjoyed his lifestyle with me.

13

So he wouldn't have gone to the police.
Q

11

Did you tell

that

you were sexually trafficked?

after you had your first child?

Q

I think after I had all three of my
What was the last year in which you had a

child?
A

2010.

Q

So you believe you told your parents

14

sometime after 2010 that you had been sexually

15

trafficked?

16

A

Yes.

You know, I don't know what I told

17

Q

You didn't tell your parents that you had

18

at the time. I know he asked me and I think I told

18

a lawsuit entitled Jane Doe 102 versus Jeffrey

19

him, but I didn't get into detail with him.

19

Epstein in 2009?

16
17

A

20

Q

What do you think you told him?

20

A

I wasn't very close with my parents.

21

A

That I wasn't just massaging these people.

21

Q

Why not?

22

Q

Did you tell him what you were doing with

22

A

We just had a hard relationship.

23

Q

Why?

24

A

Because we did. I don't know why. Some

23

Jeffrey Epstein?

24

A

Yes.

25

Q

Did you tell

what

25

people just don't get along.
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Page 239

Q

Do you get along with your parents now?

1

been through. I think for ten, however long many

2

A

I get along with my parents now, yes.

2

years, I mean, over ten years, I had tried to start a

3

Q

Okay. Have you ever told anyone that you

3

new life, become a new person. And I wanted to put

4

all that stuff behind me and not think about it. But

5

after you have children, something changes in you and

6

you just want to stand up and do the right thing and

1

4
5
6

were a sex slave for four years?
A

Under the assumption that I got my dates

wrong, yes, I probably have.

7

Q

And that's not true, correct?

7

protect any other children from having to go through

8

A

Not because I didn't mean it to be true.

8

this.

9
10

Just because I didn't know my dates.
Q

9

So four years is not two years, correct?
MR. EDWARDS: Object to the form.

11

Q

Did you tell your parents how much money

10

you received from your settlement with Jeffrey

11

Epstein?
A

No. That is a -- I think there's like a

12

A

Four years is not two years.

12

13

Q

(BY MS. MENNINGER) What did your parents

13

non-disclosure statement. I don't know exactly what
the legal term is, but --

14

say when you told them that you had been sexually

14

15

trafficked by Jeffrey Epstein and Ghislaine Maxwell?

15

Q

Did you send any money to your parents?

A

No, I don't -- no. No, I've never sent

16

A

I believe they were disgusted.

16

17

Q

What did they tell you to do or to not do?

17

18

A

I don't remember the exact conversations

18

Q

Who is

19

A

One of

20

Q

Did you talk to

19
20
21

that we had, but they weren't happy.
Q

Were they both on the phone at the same

time?

22

A

23

Q

21

?
shady friends.
about

your involvement with Jeffrey Epstein?

No.

22

A

Who was on the phone first?

23

Q

Did you ever live with

24

A

No, he used to come over to my house.

25

Q

Between 2000 and 2002 did you ever have

MR. EDWARDS: Object to the form.

24

money to my parents.

25

A

I don't know.

1

Q

(BY MS. MENNINGER) You were in Australia

No.
?

Page 238
2

at the time, correct?

2

A

Yes.

3

Q

When?

Q

They were not?

4

A

When I tried to break away from Jeffrey

A

Yes.

5

and Ghislaine, I started making myself unavailable.

Q

Have they ever been to see you in

6

And I got a job at Road House Grill. And Tony used

7

to come pick me up in the afternoons, at nighttime,

8

and he'd sit at the bar. And there's this big cup

9

that's got tips in it.

A

4
5

7
8
9
10

any interactions with law enforcement?

Yes.

3

6

Page 240
1

Australia?
A

My dad has.

Q

Has your mom ever been to see you in

Australia?

10

I was in the back room. And I had to --

11

A

No, my mom is afraid of flying.

11

first you have to sign out and you have to take off

12

Q

When did your dad come to see you in

12

your aprons, put your aprons away. And there's a

13

whole bunch of cleaning up stuff you have to do.

14

In that time period, Tony grabbed money

13
14

Australia?
A

The birth of my son, my first one in 2006.

15

And then, I believe in 2010 when my daughter was

15

from a cup that had money in it. That was for the

16

born.

16

bartenders for their tips. My boss called me the

17

Q

17

next day. He told me that I had stolen the money,

18

which I hadn't. And I came back and I returned the

19

money after I confronted Tony about it. Gave the

20

money back to him and he said, I'm sorry, but it's

21

just law that I have to call the police. So he

22

called the police.

18
19
20
21
22

And did you have this conversation with

your dad about this in person or on the phone?
A

I've had conversations with him about it

since.
Q

I'm talking about the first time you had a

conversation with your dad.

23

A

On the phone.

23

24

Q

What caused you to tell him in 2010?

24

Beach Police Department in his pocket, I went to

25

A

I was just starting to accept what I had

25

Jeffrey Epstein and I told him what had happened.

And knowing that Jeffrey has got the Palm
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Page 243

1

And Jeffrey said, Don't worry about it. Let me take

1

2

care of it for you.

2

3
4

Q

Okay. I'm sorry. When did you have

interaction with law enforcement, then?

3

A

What year?

5

6

Q

Did you speak with a law enforcement

6

7

officer?

7

8

A

8

9

I don't believe I spoke to them. Jeffrey

handled everything.
Q

Q

9

Okay. And you said that you had finished

10

Did you ever check to see if you had a

warrant out?

4

5

10

never heard anything about it ever again.

A

No. Jeffrey told me that he took care of

Q

Do you think it's a problem to leave the

it.

country when you have an outstanding warrant?
MR. EDWARDS: Object to the form.
Foundation. Lack of predicate.
A

I don't think I have an outstanding

11

your shift at -- this is at the Road House Grill,

11

warrant. Why would I -- do you have a document that

12

correct?

12

says I have an outstanding warrant?

13

A

Correct.

13

14

Q

You had finished your shift?

14

you believe it's a bad thing to leave the country

15

A

Yeah, it was the end of the shift.

15

when you have an outstanding warrant?

Q

Okay. And you had cleaned up and were

16

A

Absolutely.

17

Q

And you would never assist someone in

16
17
18
19
20

checking out, correct?
A

Yeah, it's a completely separate part of

18

Q

(BY MS. MENNINGER) I'm just asking you if

doing that, correct?

the -- it's like back of the house. Do you know what

19

A

Correct.

that means, like in waitering terms?

20

Q

During the year 2015, have you spoken to

21

Q

(Indicating.)

21

law enforcement about any topic other than Ghislaine

22

A

Yeah, back of the house.

22

Maxwell?

Q

And what was -- who was this boss that you

23

A

In 2015?

24

Q

Um-hum.

25

A

Did I talk to any law enforcement about

23
24

spoke to?

25

A

I can't remember his name.

1

Q

Okay.

1

A

But, I mean, he was very nice. He didn't

2

Page 242
2

Page 244
Ghislaine Maxwell?
Q

About anything other than Ghislaine

3

want to but he just had to because it's just the law.

3

4

You know, the money was returned to him, but he still

4

5

had to do what he had to do.

5

this point in time and instruct the witness not to

Maxwell?
MR. EDWARDS: And I would just object at

6

Q

You paid him back the money the next day?

6

convey any answers as to who she has or who she has

7

A

Very next day.

7

not disclosed until such time as the Court rules on

8

Q

And did you ever speak with the Palm Beach

8

the current outstanding motion.

9
10

County Sheriff's Office about it?
A

I know that we have some obligations to

9

You know, I don't know if they called me

10

fulfill by the 4th. We intend to do that. And I

11

or not, but I know that since my boss told me he had

11

also recognize we may be back to answer some of these

12

to call the police, I went to Jeffrey. And Jeffrey

12

questions. But for today, she's not going to answer

13

said he'd handle it.

13

those questions.

Q

How old were you at the time?

14

15

A

I don't know, 18, maybe 19.

15

16

Q

You weren't a juvenile, were you?

16

17

A

Well, juvenile being under 18, no.

17

Q

Is that the only interaction with law

18

law enforcement in Colorado since the beginning of

enforcement that you had between 2000 and 2002?

19

January 2015?

14

18
19
20

A

Correct.

20

21

Q

Were you, in fact, charged with theft

21

based on that case?

MS. MENNINGER: Well, I'm just going to
ask them and -MR. EDWARDS: I understand.
Q

A

(BY MS. MENNINGER) Have you spoken to any

I can't answer that question right now.
MR. EDWARDS: Hold on one second. I may

22

be able to get you an answer to that question. Can I

23

A

No charges were ever brought to me.

23

take -- can I just take a quick break, and I think I

24

Q

Do you know if they were filed?

24

can answer that particular question for you?

25

A

No. Jeffrey told me he'd handle it, and I

25

22

MS. MENNINGER: I'm not asking you to

VIRGINIA GIUFFRE 5/3/2016

61 (241 - 244)

Agren Blando Court Reporting & Video, Inc.
Page 245
1

answer any questions --

Page 247
1

2

MR. EDWARDS: Fine.

2

3

MS. MENNINGER: -- Mr. Edwards.

3

4

MR. EDWARDS: Fine.

4

MS. MENNINGER: I appreciate it, but I'm

5
6

asking the witness to answer these questions.
MR. EDWARDS: I know, I'm just trying to

7
8

help you today.

A

No. He went to everything that he was

supposed to go to.
Q

Has he paid his fines?

5

A

Yes, as far as I know.

6

Q

Describe for me the contract that you had

7
8

For today, don't answer the questions.

9

other terms of his probationary period?

9

with the Mail On Sunday?
A

Could you be a little bit more specific?

Like -Q

Have you had more than one contract with

10

THE DEPONENT: I don't mind explaining.

10

11

MR. EDWARDS: I know, but you --

11

12

THE DEPONENT: Okay.

12

13

MR. EDWARDS: I wanted to help.

13

picture. And that was to pay me 140,000 for the

THE DEPONENT: Okay.

14

picture. And then two stories were printed after

15

that for the amount of 10,000 each.

14
15

Q

(BY MS. MENNINGER) So have you spoken to

16

any law enforcement officers in Colorado since

16

17

January of 2015 until today?

17

18

A

I am not answering that question.

18

19

Q

Have your attorneys spoken to any law

19

20

enforcement officers in Colorado since the beginning

20

21

of 2015 until today?

22
23
24
25

the Mail On Sunday?
A

Q

Well, there was one contract for the

Is that the only money that you received

from the Mail On Sunday?
A

Correct.

Q

Did you receive any money for syndication

of the photograph?

21

A

Isn't that what the 140 was for?

A

I'm not answering that question.

22

Q

I'm asking you.

Q

Have you been living with your husband in

23

A

Well, I don't really know what syndication

24

means.

25

Q

Australia since October of 2015?
A

Yes.

Did you have a written contract with the

Page 246
1

Page 248
1
2

A

Yes.

3

Q

Where is that contract right now?

A

I don't know. I've moved that many times.

4
5
.

7

Q

Q

7

Sydney?

8

A

I don't think I kept it, to be honest.

Q

Did you ever refer back to it after you

10

11

15

11

Q

signed it?
A

I know I kept it for a short while, but I

mean, like I said, I've moved countries twice in the

13

last two years and three different houses. So the

14

paper trail is lost. I don't know where it would be.

16
17

25

Is it possible it's in the boxes in

12

15

.

I -- I lose paperwork wherever I go.

6

9
.

Mail on Sunday?

Q

Did you receive it via e-mail?

A

No. I received it -- Sharon Churcher

handed it to me by paper.

18

Q

And you signed it?

19

A

I signed it.

20

Q

And then did you make a copy of it?

21

A

No.

22

Q

You never had a copy of it?

23

A

Well, I had my own copy. I'm sure she has

24

hers.

25

Q

Do you recall there being a period of
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1

exclusivity?

Page 251
1

who have been interested in it and I still don't know

2

A

Yes.

2

if I want to do it yet. I mean, I think there's a

3

Q

What was that period?

3

lot more that can go into it, you know.

4

A

I believe it was like a three-month period

4

5
6
7
8
9

or something.
Q

Okay. And what other terms of the

contract, do you recall?
A

publication about the story.

You were actively sending the manuscript

5

to people for purposes of having them reach a deal

6

with you and publish it, correct?

7

I couldn't talk to any other news

Q

A

No deal was ever talked about. What we

8

talked about was the possibility of publishing it, is

9

it publishing-worthy, would I need to get a

10

Q

Anything else?

10

ghostwriter. You know, this is the first time I've

11

A

Not that I know of.

11

ever written a manuscript so I didn't know what I was

12

Q

Were you happy when the period was up?

12

doing.

13

A

Well, I mean, at that time I wanted to

13

Q

Okay. You contacted Jarred Weisfeld,

14

write about my story. So I guess, yes, I was happy

14

correct?

15

when that period was up.

15

A

Correct.

Q

I'm going to mark a document as

16
17

Q

And you were actively writing a book at

that time, correct?

16
17

Defendant's Exhibit 16. It is a composite exhibit.

18

A

My manuscript. I've never published it.

18

(Exhibit 16 marked.)

19

Q

You were writing the manuscript at the

19

MR. EDWARDS: Thank you.
Q

(BY MS. MENNINGER) I'm not going to ask

20

time of your period of exclusivity with Sharon

20

21

Churcher, correct?

21

you to read every single page of this, but if you

22

look at the first page.

22
23
24
25

A

Those three months were just craziness. I

think I started after that.
Q

You think you started writing the book

after the 90 days were up?

23

A

Um-hum.

24

Q

Can you tell what this is in terms of what

25

type of document?

Page 250
1
2
3

Page 252

A

Yeah.

1

Q

And then you attempted to sell that

2

manuscript, correct?
A

3

I didn't attempt to sell it. I went to

A

It's an e-mail from me to Jarred.

Q

Okay. And there's also e-mails from

Jarred to you on the same page, correct?

4

A

Yes.

5

other publications, like, what do you call them?

5

Q

And can you tell -- I just presume that

6

People -- I'm trying to think of the name of the

6

you know that you have turned over documents in this

7

word. People who publish books, not like a newspaper

7

case; is that true?

8

or anything. And I inquired about what they thought

8

9

of my manuscript and if they thought it was, you

4

10
11

know, a good story. And, yeah.
Q

So you sent the manuscript to these people

9

A

Yes.

Q

All right. And do you see at the bottom

10

it's got your name and some page numbers in the

11

bottom right-hand corner?

12

for the purposes of trying to publish the book,

12

A

13

correct?

13

Q

Right.

14

A

Some people, yes.

14

A

Yes.

Q

And you were trying to get money from the

15

Q

So you understood that your lawyers sought

15
16

book publication, correct?

17

A

18

for free.

19

Q

20
21

16

Well, I wasn't going to sell it to them

But you were unsuccessful in finding

someone to publish it, correct?
A

Well, I was always on the fence with it.

Giuffre 003529?

from you e-mails, for example?

17

A

Yes.

18

Q

And searched your computer, correct?

19

A

Correct.

20

Q

And printed out e-mails, correct?

21

A

Yes.

22

I wasn't too sure if I wanted to or didn't want to.

22

Q

And these look like some of the e-mails?

23

I was more seeking judgment based upon these people

23

A

Yes.

24

who have done this plenty and plenty of times.

24

Q

Okay. Do you have any reason to believe

25

Still to this day, I mean, I've had people

25

that e-mails produced by your lawyers with your name
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1

on the e-mail address line are anything other than

1

2

your e-mail?

2

A

Yes.
MR. EDWARDS: I object just to the

3

A

No, they're my e-mails.

3

4

Q

Okay. Did anyone else use your e-mail

4

MS. MENNINGER: Of 2012?

5

account?

5

MR. EDWARDS: Being the first e-mails.

No.

6

MS. MENNINGER: I only meant the first

Q

Okay.

7

A

I mean, well, my husband uses it

8

6

A

7
8
9

apparent mischaracterization.

sometimes. My kids use it for games.

pages of this composite exhibit.
MR. EDWARDS: Okay.
MS. MENNINGER: But I appreciate your

9

10

Q

Okay.

10

11

A

But that's about it.

11

12

Q

So if an e-mail is signed XOXO Jenna --

12

13

A

Yes.

13

this composite exhibit are dated July of 2012,

14

Q

-- is that you?

14

correct?

15

A

Correct.

15

A

Q

All right. And do you believe anyone else

16

16
17

in your family was communicating with

17

18
A

No, no one else.

19

20

Q

All right. What was the purpose of you

20

22

MR. EDWARDS: Okay.
Q

communicating with Jarred?
A

We were trying to figure out if my book

(BY MS. MENNINGER) The first e-mails of

Correct.
MR. EDWARDS: The first page. As opposed

to the first in the chronological timeline.
MS. MENNINGER: Yes.

18

19

21

clarification.

MR. EDWARDS: Okay.
Q

(BY MS. MENNINGER) If you flip sort of

21

anywhere towards the back, can you also see that

22

you -- there are e-mails between yourself and Jarred

23

was -- my manuscript was ever published or

23

in 2011?

24

publishable. And this was at a time where there was

24

A

Excuse me. And which page?

25

a lot of controversy about what's going on around JE.

25

Q

Really, you can take your pick anywhere

Page 254
And when I say JE, I mean Jeffrey Epstein.

1

Page 256
1

2

It was a very scary thing for a lot of publishers to

2

3

even consider taking it on because Jeffrey is a very

3

4

powerful person.

4

from the back of that exhibit?
A

Yeah, yeah, I see what you're talking

about.
Q

Here. Why don't I direct you to the

Q

Did you send your manuscript to Jarred?

5

bottom right is Giuffre 3563. Now, it's going to be

6

A

I believe I did.

6

a little tricky to find, but it's about eight

7

Q

All right. Did you ask Jarred to send it

7

pages -- I'm sorry, six pages from the back of the

8

composite exhibit.

5

8

on to other people like
MR. EDWARDS: Object to the form.

9
10
11
12

A
met
Q

I can't -- I can't recall. I believe I
through Jarred.

9

A

Yes.

10

Q

Do you see on that page an e-mail from

11

(BY MS. MENNINGER) Okay. I'm going to

12

yourself to Jarred from June 7th of 2011?
A

Yes.

Q

And in that e-mail you write: Dear Jarred

13

ask you to turn -- well, on the first page, the

13

14

second e-mail says, is Epstein too big for

14

Weisfeld, We spoke on the phone going back a couple

15

months regarding the story I am writing called, The

16

Billionaires Playboy Club.

Does that refresh your recollection that

15
16
17

Jarred and

had something to do with one another?

A

Yes.

17

Q

Okay. And on the second page in the

Right?

18

A

Correct.

19

middle of the page, just to be clear, is that an

19

Q

I am no longer under any contract and

20

indication that,

20

would like to ask you to review my synopsis and if

21

book, XOXO Jenna.

21

you are interested I would love for you to represent

22

me as my literary agent.

18

Is that what you wrote?

22
23
24
25

definitely does not want the

A

Yes.

23

Q

And these first e-mails are in 2000 --

24

A

Correct.

25

Q

I've included some of the press that has

July of 2012, correct?

Correct?
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one? All right.

1

covered the ongoing case of Jeffrey Epstein, the

1

2

world's richest pedophile. And my good friend and

2

MR. EDWARDS: What are we on now, 17?

3

journalist Sharon Churcher has a few from her

3

MS. MENNINGER: 17.

4

articles that she has written to send to you as well.

4

(Exhibit 17 marked.)

6

Q

(BY MS. MENNINGER) Very similarly, can

Correct?

5

A

Correct.

6

you take a look at this exhibit? It is a composite

Q

5

I am very serious about getting my book

7

of documents produced by your attorneys with various

8

published and believe this story will cover many

8

Bates ranges, Bates numbers in between Giuffre 2750

9

genres of interest, not only by those following the

9

and 3928.

7

10

lengthy case, but it is also a woman's story of

10

A

2750 and --

11

glitz, glamour, sorrow, compassion, and true love. I

11

Q

I think -- I think the last page is 3927,

12

hope you enjoy.

13

12

but it does not contain all of -- I'm sorry, 3928.

Correct?

13

But it does not contain all of the pages in between,
just to let you know.

14

A

Correct.

14

15

Q

Signed, yourself?

15

16

A

Yes.

16

17

Q

So in about June you sent to Jarred

17

A

Okay. Is there one specific that you want

me to look at?
Q

No, if you can just take a look at the

first page.

18

Weisfeld a synopsis and were asking him to represent

18

19

you as your literary agent to sell the book, correct?

19

A

Okay.

Q

And tell me if you know who this person

A

Paulo Silva is somebody who works for the

20
21
22

A

Yes.

20

Q

And you characterized Sharon Churcher as

21

your good friend, correct?

22

is?

23

Mail On Sunday. And he was the one in charge of

24

understand, Jarred and Sharon are very close. Sharon

24

paying me.

25

is the one who introduced me to Jarred. And that's

25

Q

Paying you for what?

1

A

The 140 plus the 10 and the 10.

Q

Okay. And did he also pay you on an

23

A

Well, at that time -- you have to

Page 260
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1
2
3
4
5
6
7
8
9

just being nice.
Q

Do you disagree that Sharon Churcher was

your good friend at that time?
A

Well, at that time I did trust her a lot

more than what I do now.
Q

3

ongoing basis for further sales of the photograph of

4

yourself and

5

Why did you change your opinion of Sharon

Churcher?
A

2

You know, I -- I just -- I think -- I

think talking to some journalists can be very

A

?

No, it was a set fee of 140 plus the 10

6

and 10. But they broke it up for some reason. So as

7

you can see here, Thanks for transferring the money.

8

I will let you know when it reaches my bank account

9

but just a little bit confused as I have a previous

10

dangerous, especially sometimes how words can get

10

e-mail with the amount owed at 4100. Is there still

11

taken out of context. And I'm not saying that she's

11

an outstanding amount yet to be paid.

12

a bad person. I'm just saying that just, I wouldn't

12

13

call her up and ask her what she's cooking for dinner

13

different fractions but it still equaled the 140 plus

14

tonight or how the family is doing.

14

the 10 and the 10.

15

Q

16

stylist?

17

A

18
19
20
21

Did you ever introduce her to your hair

15

So they broke it up into quite a lot of

Q

Okay. If I could ask you to flip back to

16

Giuffre 2758. They're in sequential order, so it

No.

17

should be about eight pages back.

Q

All right.

18

A

Yes.

A

Oh, actually, yes, I did. She did get a

19

Q

All right. Do you see -- do you see that

haircut where I was at.
Q

All right.

that's an e-mail from Paulo Silva to your e-mail

21

account?

22

A

Yes.

23

e-mails with Paulo Silva, please. I'm going to mark

23

Q

On or about March 28th, 2011?

24

these Defendant's Exhibit -- 18 -- 17.

24

A

Yes.

25

Q

All right. And it appears to be his

22

25

MS. MENNINGER: So if I could have the

20

Oh, I don't know if that's -- is that just

VIRGINIA GIUFFRE 5/3/2016

65 (257 - 260)

Agren Blando Court Reporting & Video, Inc.
Page 263
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1

introductory e-mail to you. Is that a fair

1

what the terms of your agreement were with this

2

characterization of it?

2

syndication, Solo Syndication?

3

A

It would be hard to say. Like, I'd have

3

A
of --

4

to look at the first one. That's June 24th. This is

4

5

March 28th. I suppose so, if he's introducing

5

6

himself as Paulo Silva.

6

7

Q

All right. And in this e-mail he

8

introduces himself by name and tells you that he

9

works for Solo Syndication and represents they are

quite frequently over the last few weeks. So far
we've been able to sell it to the following clients.

9

It lists names.

10

11

Mail On Sunday and that he's been overseeing the

11

12

syndication of your image, correct?

12

14

Correct.

Q

All right. And then he tells you that

13

So far the total sales, as of last Friday,
is the number listed there.
Therefore, your share is 4,487.
Q

So let me be clear. I guess I'm asking,

14

do -- do you recall what your deal was with Solo

15

Syndication?

15

with regard to your image with

16

confirm that they've been able to sell it frequently

16

17

over the last couple of weeks. And he listed the

17

Sharon writing up the contract saying 140 plus the 10

18

names of various news agencies to whom they had sold

18

and the 10. I completely forgot about the

19

the image, correct?

19

syndication for $4,000 and 487 cents (sic).

20

he can

I can confirm we've been able to sell it

8

the official syndication agency for Daily Mail and

A

In regards to your image with

7

10

13

Well, like you said, it looks like half

A

A

Correct.

20

Q

Q

No, I do not recall it. I just remember

Okay. I'm going to ask you to turn back

And then he tells you what the sales were

21

to 2754.

22

as of last Friday and then what your share of it is,

22

A

23

correct?

23

Q

Correct.

24

A

Correct.

24

A

Okay.

25

Q

And your share of it was approximately

25

Q

And it's a document with the heading Solo

21

2754?

Page 262
1

half of whatever the sales were, correct?

Page 264
1

Syndication Limited. Is that the right page you're
on?

2

A

Yes, it looks that way.

2

3

Q

All right. And so then he gave you their

3

A

4

Q

Dated May 23rd, 2011, correct?

5

A

Yes.

Q

All right. And there's some handwriting

4
5

general payment terms, correct?
A

Yes. Yep.

6
7
8
9

(Deponent perused document.)

Q

6

And is that syndication deal separate and

apart from your deal with the Mail On Sunday to get

7

Yes.

in the middle of the page towards the bottom.

8

A

Not my handwriting.

9

Q

It's not your handwriting?

Yes.

10

A

No.

paid for the stories and a chunk --

10

A

11

Q

-- for the image?

11

Q

Do you know whose it is?

12

A

So I will have to correct my previous

12

A

No.

13

Q

All right.

14

Q

Okay.

14

A

I don't even know what it says. Does it

15

A

13

statement.
So I forgot completely about the fact that

15

say Chai canceled and something mode? I have no idea

16

I received 4,487.50 for -- for the pictures that got

16

what it even says.

17

sold.

17

Q

And is it possible it was sold some more

Q

Okay. And it's not your handwriting?

18

A

No.

19

after this date, for which you received some money,

19

Q

It was produced by your attorneys,

20

correct?

20

correct?

21

A

21

A

I'm sorry?
It was produced to us by your attorneys,

18

I don't believe so. I -- I didn't even

22

remember this one, to be honest. So if there's any

22

Q

23

others that you can show me, I'd be happy to look at

23

correct?

24

them.

24

25

Q

Well, I'm just asking you if you remember

25

A

Yes. They went through and gave you guys

everything you asked for.
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1

Q

All right. Since these e-mails come from

Page 267
1

backwards.

2

your e-mail address to and from Paulo Silva, do you

2

3

have any reason to doubt that they are your e-mails?

3

May 25th, is it more or less likely that it was

I have no reason to doubt.

4

written on June 5th or May 6th?

4

A

5

Q

All right. Do you recall a Sandra White?

5

6

A

Yes. She was a possible ghostwriter that

6

7

I was going to use. Sharon recommended that I got a

7

8

ghostwriter to be involved. And we nearly settled on

8

Q

Right. So if an e-mail is responding to

MR. EDWARDS: Object to the form.
A

I would say May 6th.

Q

(BY MS. MENNINGER) So when responded to a

May 25th --

9

some kind of agreement, but I wasn't really happy

9

10

with the agreement in the end, so I decided not to

10

going backwards because it's going up, isn't it?

11

use her.

11

Okay. Yes.

12
13

Q

You weren't happy with the terms of her

price, if you will?

A

Oh, no, you're right. No, I'm sorry, I'm

12

Q

All right.

13

A

I'm confused, too.

Q

Anyway. In the last e-mail it says: I'm

14

A

Yes.

14

15

Q

And so you didn't come to an agreement

15

very sad we won't be able to work together as I've

16
17
18
19

with her, correct?

16

been very excited about the project. As you know, I

A

We nearly did, but we in the end did not.

17

do not sell synopsis or individual chapters, and

Q

All right. If I can show you Defendant's

18

especially not for those amounts. I'm merely

19

intrigued about where you were getting advice from.

20

Rest assured what we have worked on is confidential.

21

If you change your mind, let me know.

Exhibit -- whew -- 18.
MR. EDWARDS: You did kill a tree there.

20
21

Q

(BY MS. MENNINGER) Take a look at that.

22

(Exhibit 18 marked.)

22

23

THE DEPONENT: So put this one away?

23

A

2011.

24

MR. EDWARDS: Put these in some sort of

24

Q

2011, right?

25

A

Yes.

1

Q

25

order. They don't have to be perfect, but just so

So that was around June 5th?

Page 266
1

you know what you're looking at.
This is 18?

2
3
4
5
6
7
8
9
10
11
12

Q

(BY MS. MENNINGER) All right. Again, do

you recognize that the e-mail address --

Page 268
All right. So you had been trying to

2

reach an agreement with Sandra White prior to

3

June 5th?

4

A

Correct.

A

Is mine.

5

Q

And were unable to do so?

Q

-- is yours and it's from and to Sandra

6

A

Yes.

7

Q

And not that you need to read every page,

White, correct?
A

Correct.

Q

And the date is in or around May 25th,

June 5th, something like that?
A

but is it fair to say that you exchanged some

9

portions of your synopsis with Sandra during the

10

It's Australian so it's backwards. So

11

it's the 6th of May, 2011.
Q

8

Well, I would have thought that except the

course of your interactions with her?
A

Yes. And she rewrote some portion of it

12

as well, which I don't even know, it might be in

13

here. It might not be in here. I don't know what

14

bottom e-mail is May 24th, the middle one is May 25th

14

I've kept or not kept.

15

and then the most recent one says 6/5. So I don't --

15

16

I don't know. I didn't write the document.

16

Churcher with respect to the terms upon which you
should be looking for the ghostwriting agreement?

13

17
18
19

A

Yeah.

17

Q

But I'm asking if you believe it was in or

18

around the end of May?

A

Okay. And did you get advice from Sharon

Sharon is the one who introduced me to

19

Sandra. I can't remember who was giving me the

The only reason I can tell you that is

20

advice. It's going back so long ago, you know, I

21

because if you look here, 24/5/11 is the way that we

21

don't want to pinpoint somebody and say it was

22

actually do our dates in Australia, whereas in

22

definitely them if it wasn't.

23

America you would do 5/24/11.

23

20

A

Q

24

So right here where it's written makes it

24

25

nice and clear but just to be clear, the dates are

25

So, yeah, I'm just not going to comment on
that one without knowing.
Q

Okay. You probably have e-mails, though,
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1

do you think, perhaps?

2

A

3

So --

4

Q

5

I haven't seen these e-mails since 2011.

Okay. I'm going to show you Defendant's

Exhibit 19.

7

Q

8

Strong?

3

Q

Um-hum.

4

A

Oh, sorry. (Pause.)

7
8

9

A

She's my literary agent.

Q

All right. And can you identify

9
10

Defendant's Exhibit 19?

Thank you.
So it cuts off after that, does it?

2

6

(BY MS. MENNINGER) Who is Marianne

10
11

A

Yep, I've read it.

5

(Exhibit 19 marked.)

6

Page 271
1

11

Q

All right. Do you remember that e-mail

now?
A

It's going back a long time ago, but it's

definitely my kind of writing.
Q

Okay. So in the -- on the bottom of the

first page, 3417 --

12

A

I'm sorry?

12

A

Um-hum.

13

Q

Can you identify what Defendant's

13

Q

-- you represented to Marianne Strong that

14

Exhibit 19 is?
A

15
16

Defendant's Exhibit 19, like the number at

the bottom?
Q

No, do you know what kind of document this

19

A

Oh, it's an e-mail from me to Marianne

20

Strong.

17
18

is?

21

Q

22

frame?

14

you had served four years as Jeffrey Epstein's

15

personal and abused sex slave, correct?

16

A

Correct.

17

Q

That is not true, correct?

18

A

Since we have now found out the actual

19
20

All right. And at roughly what time

dates, it is not correct.
Q

Okay. I want to turn the page, the second

21

page. On the first line, the first full sentence

22

that begins on the first line:

23

A

February 20th, 2014.

23

24

Q

All right. And what were you speaking

24

were once vulnerable girls that looked like the sweet

with Marianne or writing with Marianne Strong about?

25

girl next door but now that they have been taken

25

Even though there is over 40 women that

Page 270
1

A

2
3

6

Page 272
1

advantage of by this disgusting Wall Street tyrant,

tell you?

2

most of them have led a very unhealthy lifestyle

Q

3

since having served Jeffrey, such as drug addictions

Sure.
(Pause.)

4

and prostitution and do not hold accreditation to

A

Sure.

5

talk.

Q

Do you remember now the topic upon which

6

4
5

Can I just read it real quick and I'll

7

you and Marianne Strong were exchanging

7

8

communication?

8

9

A

I don't recall talking about

9

10

10
. I don't know who Emily is. But I

You wrote that, correct?
A

Correct.

Q

Who are the 40 women that you are talking

about here?
A

When I spoke to the FBI, they told me that

11

there were -- and this is maybe just a guesstimate,

12

do understand what she's saying. If I win, then my

12

maybe there was more, maybe there was less that they

13

story would be a much better story to write.

13

said. But they had told me that there was a lot of

14

other victims involved in this case. And this is

15

when I believed that after the FBI came to see me

16

that they were willing to reopen the case and do
something about it.

11

14

Q

15

know?

16

A

And what case was she referring to, if you
I think this was regarding probably the

17

time when I was in -- trying to get involved with the

17

18

CVRA case.

18

Q

In February of 2014?

19

20

A

Correct.

20

21

Q

Okay. And at the bottom of the page

21

19

22

there's an e-mail from you to her, correct?
I haven't read that part yet. Give me one

Q

Okay. So the FBI is the one that told you

that there were 40 women?
A

It could be less than 40. It could be

more than 40. I think I just summed it up to 40.

22

Q

You came up with 40?

23

A

Well, I didn't just come out with 40. I

23

A

24

moment.

24

think it was around that number. It could be 46. It

25

Q

25

could be 39. I'm not too sure to be exact.

Yeah.
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Page 275

Q

All right. But you based it on --

1

the assumption that the case was being reopened, that

2

A

On my speaking --

2

they still were investigating.

3

Q

-- what?

3

4

A

-- with the FBI.

4

5

Q

Okay. And --

5

1

MR. EDWARDS: Just let her finish her

6
7

6

question before you answer.
MR. EDWARDS: I just want the record

9
Q

(BY MS. MENNINGER) Who at the FBI did you 11
I can't think of his name. I spoke to --

And then sometime when you were in Florida

going to continue investigating the case?

11

A

Q

9
10

speak with?

I believe that's when they first started

Jason Richards told you that they were not actually

clear.

13

A

to reinvestigate and reopen it.

8

10

12

Okay. Did you believe that the FBI had

reopened their case in 2011?

7

THE DEPONENT: Okay.

8

Q

A

I believe I was in Florida, yes. And he

didn't say that -- he just said his hands were tied

12

and up above, I don't know, chain of command, it

13

just -- it didn't look like it was going anywhere.

14

oh, God, I can't even think of his name right now. I

14

There was no definite no and a definite yes. It was

15

spoke to a male and a female. And I also spoke to

15

just, right now there's really nothing that we can

16

Marie Villafana about everything that was happening.

16

do.
Q

All right. In the third paragraph from

17

Q

Is it Jason Richards?

17

18

A

Jason Richards, yes.

18

the top, you said there's another major paper that

19

Q

Did Jason Richards tell you that the FBI

19

has followed the story for a while that has worked

20

with me before and they were asking you for the

20

was reopening their case?
A

He wanted to reopen the case. And the

21

exclusive story but updated and obviously the end

22

last conversation that I had with him, I can't

22

outcome from the judicial decision.

23

remember when it was, he said that he was having

23

Who was the other major paper that had

24

trouble doing it from the people above him.

24

followed the story for a while and was asking you for

25

an exclusive story?

21

25

Q

Okay. When was that?

1

A

Like I said, I don't know.

1

Q

Was it like a year ago or two years ago or

2

must be the Daily Mail. If I said I've worked with

3

them before, the only other -- the only other, what

Page 274
2
3

three years ago?

Page 276
A

That would -- that, just coming to mind

I don't remember the last time I talked to

4

do you call them, press, that I had worked with was

5

him. I think I was in Florida the last time I spoke

5

the Daily Mail, so --

6

to him.

6

4

A

Q

Okay. But you said you had held out on

7

Q

And was that on the phone or in person?

7

them because Marianne had told you about her contact

8

A

On the phone.

8

with Emily at the New York City Post, right?

9

Q

Hmm?

10

A

On the phone.

10

your contact with Emily with the New York Post, and I

Q

On the phone. Where was he located, if

11

appreciate you trying to make big headlines for the

12

story and hopefully one day the book. Yes.

11
12

9

you know, when you spoke to him?

A

Q

I have held out because you told me about

Okay. And then the last line of that

13

A

I don't know.

13

14

Q

Do you have his phone number?

14

paragraph you say: I would also like to know that

15

A

I'm going to profit from this as well, correct?

I have his card somewhere. Probably not

15

16

on me anymore. Like I told you, my paper trail is

16

A

17

(indicating).

17

free.
Q

Okay. So in the fourth line you say:

18

19

Miraculously since I came to light with the truth in

19

20

speaking out against him in 2011, the FBI have

20

21

reopened the case. Which as you know, has current 21

22

proceedings in which I am involved in.

18

Q

So what current proceeding were you

23
24
25

involved in on February 19th, 2014?
A

Well, just speaking with the FBI, I was in

Correct. I'm not going to give it for

Right. All right.
(Exhibit 20 marked.)
MS. MENNINGER: Defendant's Exhibit 20.

Q

(BY MS. MENNINGER) Do you recognize these

22

documents -- this document, which is another

23

composite exhibit?

24

A

Yes.

25

Q

Do you recognize it?
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1
2

A

Oh, like I said, I don't recognize it, but

it obviously comes from --

Page 279
1

Q

Right.

2

A

But anything they had of me.

Q

And Brad Edwards, who is sitting right

3

Q

Your e-mail address?

3

4

A

Yes.

4

here, was your attorney at the time and you

Q

Now, what e-mail address is that, exactly,

5

identified him as such in the e-mail, correct?

5
6

on the first page of this exhibit?

6

7

A

@icloud.com, that must be from a phone.

7

8

Q

So that's different from the other e-mail

8

9
10
11

address?
A

9

Yeah, I don't actually know about that

e-mail address. I obviously used it.

A

Correct.

Q

You did not identify Mr. -- Judge Cassell

as your attorney in this e-mail, correct?
A

I knew him as a former judge, and I just

10

wrote down, Judge Paul Cassal (sic) as it looks. But

11

he was my attorney -- I don't know if he was my

12

attorney at that time. But yes -- he's always --

Q

And is the e-mail signed by your husband?

13

he's been with me since the beginning, so --

14

A

No, it's signed by me.

14

Q

15

Q

Okay. And in the subject line you wrote

15

correct?

13

Virginia Roberts (Jane Doe 102), correct?

So he's representing you in this case now,

16

A

Yes.

17

A

Subject line?

17

Q

But at that time you don't know if he was

18

Q

The very top line of that page.

18

19

A

Oh, yeah, I see.

19

20

Q

Okay. And it was to

20

with him since the beginning. And this is dated

jason.richards2@ic.fbi.gov, correct?

16

21
22
23
24

your attorney?
A

I think he was. I mean, I've been talking

21

2014. So I believe at this time he was my attorney

A

Correct.

22

at the time as well.

Q

And is that Jason Richards we were just

23

referring to?

25

A

1

Q

24

Yes.

25

Q

Okay. When do you recall first speaking

with him?
A

Speaking with Paul, I'm not too sure. I

Page 278
2
3
4
5

All right. And you had some e-mails with

Jason Richards over time; is that fair?

Page 280
1

can't remember if I spoke to Paul in the phone in

2

Australia or if I met him in person in Florida.

A

Sure.

3

Q

These ones that came from your computer,

4

right?
A

Sure, yes.

6

7

Q

Okay. You talk about having spoken with

7

9

Judge Paul Cassell in this first page, correct?
A

I am here to get this BS non-prosecution

8
9

Do you remember when you signed any kind

of fee agreement with him?
MR. EDWARDS: Object to the form.

5

6

8

Q

A

Um, the -- well, the first time I would

have signed an agreement would have been in Florida.
Q

(BY MS. MENNINGER) When you were living

in Titusville?

10

agreement thrown out and speaking with Judge Paul

10

11

Cassal (sic). He suggested trying to get ahold of

11

mean, I'm looking at e-mails that I can't even

12

any photos or video recordings released by the FBI to

12

remember sending. It's a possibility I could have

13

assist our case further in providing (sic) how much

13

signed earlier, but as far as I remember.

14

pedophilia occurred by Jeffrey and the many other

14

15

monsters he obliged with underage girls.

A

Q

As far as my knowledge reminds me. I

Okay. Do you recall ever having e-mail

15

communications with Sharon Churcher about her

16

Q

Okay.

16

publishing the first serial of your book?

17

A

If this is a possibility, please let me

17

A

Serial, what does that mean? I'm sorry.

18

know so I can give you Brad Edwards (my attorney) his

18

Q

Like a sequel.

19

contact details. Many thanks for your time and I

19

A

A sequel to my book?

20

hope we should meet again.

20

Q

Um-hum.

21

A

My book has never been published.

Q

Right. Do you remember ever e-mailing

21

Q

Okay. And so you were going back to Jason

22

and trying to get any evidence that the FBI had about

22

23

your case, right?

23

with Sharon about her being the one who would publish

24

any subsequent follow-up book?

24
25

A

Correct. Any photographs pertaining to

what -- myself, not of anyone else.

25

A

If you have something in front of you to
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Page 283
family?

1

see and show me I would look at it. Like I said,

1

2

there's a million e-mails here. I mean, there's a

2

A

We've been doing well.

3

whole dead tree with e-mails I don't remember

3

Q

You've been doing well?

4

sending. So --

4

A

Yes.

5

Q

What is your source of income right now?

6

A

My husband is the main income -- he's the

5
6

Q

So you don't remember that e-mail chain,

as you sit here?

breadwinner and I'm a stay-at-home mom.

7

A

Yes.

7

8

Q

Okay. You have signed contingency fee

8

Q

9

A

9
10
11
12

agreements with Boies, Schiller, correct?
A

Yes.

Q

You've signed contingency fees with

.

12

Q

And how long has he had that job?

Correct.

13

A

He got that job, I believe, in December or

Q

Mr. Edwards and his firm?

14

January. December 2015 or January 2016. I know he

A

Correct.

15

got the job and then we had to go through all these

Q

Stan Pottinger; is that correct?

16

preliminary tests and everything to make sure you

A

Correct.

17

qualify. So --

Q

And pursuant to those fee agreements you

18

Mr. Cassell, correct?

13

A

14
15
16
17
18

And what is his job?

19

understand that you would get a recovery of any money

19

20

that you won in this case, correct?

20

Q

And what is the last paid employment that

you had?
A

The last paid employment that I had was --

21

A

Correct.

21

there was that -- do you remember going back through

22

Q

And what percent is that?

22

the e-mails where I had that resume and I sent it and

A

I don't know off the top of my head. I

23

they said, What time do you want to come for an

24

think it's 40 percent. I'm not too sure, to be

24

interview?

25

honest.

25

23

I ended up getting the job there for two

Page 282
Q

2

with

3

obtain from this case or from any other source

3

4

related to this?

4

employed by them. And other than that, the last time

5

I worked was in -- ended in 2006 for ET Australia.

5

A

Do you remember having any conversations

Page 284

1

about money that you hoped to

I remember talking to

as a

1

days because the place was disgusting and the boss

2

was just horrible.

6

girlfriend telling her what cases I was involved

6

7

with. I don't believe we ever spoke about any

7

8

monetary settlements. There was no number that was

8

9

ever mentioned. I told her that I was involved in

I didn't get paid from them, but I got

Q

Did you quit that job after two days

because the place was disgusting?
A

It was vile. Okay. They had the -- the

9

whole place was closed down. The restaurant was

10

these cases. And, you know, it was just girlfriend

10

closed down for a period of, like, six months. And

11

talk between girlfriends. I never expected her to

11

he wanted me to go into this freezer area that had a

12

turn around and consort with the enemy.

12

dead rat in it and like this thick (indicating) layer

13

of mold at the bottom. And he wanted me to clean it.

13
14

Q

MR. EDWARDS: Form.

15
16

Well, it's fair to say you do hope to make

money from bringing this lawsuit, correct?

A

I hope to win, but that's not the only

14

Q

All right.

15

A

And I was just like, No.

16

Q

Just checking, did you quit or did he fire

you?

17

reason I want to win. I want to see justice come

17

18

through.

18

19

Q

19

20

(BY MS. MENNINGER) Is money one of the

reasons you want to win?

20

MR. EDWARDS: Same objection.

21

No, I definitely walked out of that one,

Q

Okay. I'm going to do one more document I

have, quickly.

More than the money, I want to see

22

23

Ghislaine and Jeffrey own up to what they have done

23

24

and pay for the price, yes.

24

Defendant's Exhibit 21, another composite exhibit.

25

Do you recognize the to and froms on this e-mail?

22

25

A

21

A

hands up.

Q

(BY MS. MENNINGER) Is money tight in your

(Exhibit 21 marked.)
Q

(BY MS. MENNINGER) I'll show you
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Page 285
1
2
3

A

To Sharon Churcher from myself, yes.

1

Supposedly JE purchased her at age 14 from her

Q

And this is the Sharon Churcher from Mail

2

family.

On Sunday we were discussing earlier?

3

Q

Okay. And then you asked her to call to

A

That's correct.

4

5

Q

And these are from February of 2011,

5

6

correct?

6

7

A

Yes.

7

Q

Right.

8

Q

Okay.

8

A

Yes.

A

I mean, it's just assuming that we're not

9

Q

4

9
10

looking at Australian backwards dates.
Q

11
12

Okay. Well, a few pages back, where it

says 2/19/2011.

13
14

discuss that, correct?
A

I tried to call. The line was busy.

Could you call concerning the question you asked?

All right. Defendant's Exhibit 22.

10

(Exhibit 22 marked.)

11

THE DEPONENT: Thank you.

12

A

Oh, yeah, yeah.

13

Q

All right. If I could direct your

14

Q

(BY MS. MENNINGER) Okay. Do you

recognize these series of e-mails?
A

So far. I mean, it's definitely from me

15

attention to one of the pages, it's 3676 in the lower

15

to her. Or actually, Michael Thomas is the

16

right-hand corner.

16

photographer that worked with her, just to be clear.

17

A

3676.

17

Q

Now, these are in sequential order.

Q

And is she one of the two -- the

18

recipients of the first-page e-mail? You and she

19

They're not in Bates stamp order so you might have to

19

received an e-mail from Michael Thomas; is that

20

look at the dates on the top to find one that's

20

right?

21

February 19th of 2011.

21

A

Yes.

22

Q

Okay.

18

THE DEPONENT: Do you know which page it

22
23

is?

MR. EDWARDS: I think she wants you to

23

24

MR. EDWARDS: Well --

24

25

MS. MENNINGER: It's almost in the middle.

25

1

MR. EDWARDS: It's like what she's saying

look and make sure you recognize them.
Q

(BY MS. MENNINGER) Yeah, do you recognize

Page 286
2

is that --

4

2

MS. MENNINGER: If you look at the date at

3

the top -MR. EDWARDS: If you look at the top it

5

Page 288
1

4

recognize Sharon's name and I recognize Michael

5

Thomas.

says 2/19/2011. That's not it. It's like half a

6

page. Keep going.

7

9
10

2/13, 2/17, 2/18, 2/19 -- 2/19/2011.

Q

(BY MS. MENNINGER) If it says 3676 in the

lower right-hand corner?

8
9

Q

A

I don't have any --

Q

-- from yourself and Ms. Churcher are

10

accurately reflected from the documents taken from
your computer here?

A

Yes.

11

12

Q

Okay. Is that an e-mail that you sent to

12

A

13

Sharon Churcher in response to an e-mail that Sharon 13

Q

14

Churcher sent to you?

16

A

R-E, received, yes.
I tried to call the line was busy. Could

17
18
19

you call concerning the question you asked?
Q

15

Okay.

Q

(BY MS. MENNINGER) Defendant's

16

Exhibit 23. Again, e-mails between your e-mail

17

address and Sharon Churcher from May of 2011.
Do you recognize your e-mail address?

18

All right. And that was in response to an

I have no reason to doubt that.

(Exhibit 23 marked.)

14

To Sharon Churcher from Jenna, Subject

Do you have any reason to doubt that the

e-mails from March of 2011 --

11

15

Like I said, these are back in 2011, but

it's from my e-mail address. I recognize that. I

7

A

A

3

6

8

the document, the e-mails?

19

A

Yes.

20

e-mail just below it you received from Sharon

20

Q

And Sharon Churcher's e-mail address?

21

Churcher, correct?

21

A

Yes.

Q

And you're signing your e-mails to her,

22

A

Yes.

22

23

Q

And what did Sharon Churcher write to you

23

Much love, XOXO Jenna. And she's signing her e-mails

24

to you, Love Shaza, correct?

24
25

on February 19th of 2011?
A

Do you know a

?

25

A

Correct.
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2
3
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Q

And Shaza is a name that you call her?

1

phrase sex trafficked as that is a heads up about the

A

In Australia we kind of shorten the names

2

book revealing more than be printed.

of people and put z-a on the end, so yes.

3

Q

All right. So is Sharon Churcher writing

Q

So she became Shaza?

4

5

A

She became Shaza, correct.

5

A

Yes.

6

Q

And do you recall having e-mail

6

Q

And I only use Brad, not his last name

4

7

communications with her in which you referred to her

7

8

as Shaza and --

8

9

A

Yes.

10

Q

-- she referred to herself as Shaza?

10

11

A

She's the same person we're talking about,

11

12
13
14

9

yes.
Q

12
All right. So it's coming from her e-mail

address as Sharon Churcher, right?

15

A

16

Q

Yes.

Q

All right. And that's Brad Edwards, who

is sitting here, right?
A

Yes.

Q

All right. And so in the e-mail from

14

should let Vanity Fair buy your picture, she's also

Yes.

15

recommending in the last line that you should have

All right. And I think the last --

16

Brad use the phrase sex trafficked, correct?

17

18

MS. MENNINGER: Almost.

18

19

MR. EDWARDS: Okay. Okay. I just have to

19

22

A

Sharon Churcher to you regarding whether or not you

MR. EDWARDS: Are you at a stopping point?

a make a quick call, but I can wait a while so -MS. MENNINGER: I understand. Almost

21

because it's brad@pathtojustice.com, correct?

13

17

20

to you about -- actually, it's cc'd to Brad, correct?

done.

20

A

If a statement is made, yes. I don't

think Vanity Fair ever did, anyway.
Q

And the picture that they're talking about

there is the one with

, correct?

21

A

That's -- yeah, the big one.

22

Q

The one that was previously sold?

23

MR. EDWARDS: Okay.

23

A

Yes.

24

(Exhibit 24 marked.)

24

Q

And Paulo Silva was syndicating that one,

25

correct?

25

Q

(BY MS. MENNINGER) This is Exhibit 24,

Page 290
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1

e-mails between yourself and Sharon Churcher from

1

2

June of 2011?

2

3
4
5

A

Yes. Yeah.

Q

And on that second page there's a

A

Um-hum. Yes, sorry.

3

Q

And, again, Shaza and Jenna, Shaza, Jenna,

4

A

I have no idea.

5

Q

You don't know?

Jenna, Shaza, right?

redaction. Who is -- who is in that redaction?

6

A

Yes.

6

A

No, I don't know.

7

Q

And at the bottom of this first page, is

7

Q

So who are the two world's most respected

8

Sharon Churcher giving you advice regarding the

9

purchase by Vanity Fair

10

8

politicians?

and who?

9

A

I don't know.

10

Q

Do you recall ever telling Sharon Churcher

11

A

May I have time to read it, please?

11

that you were trafficked to two of the world's most

12

Q

Please.

12

respected politicians,

A

Are we talking about the very bottom one

13

else?

13
14

or the one in the kind of middle bottom?
Q

The very bottom one.

15

16

A

I would let VF buy your picture via Brad.

16

17

The big gamble would be to let him also give them a

17

18

statement.

18

19

Q

20

A

21

MR. EDWARDS: Object to form.

14

15

and somebody

A

Is that her wording? This is from her.

So this is her wording.
Q

(BY MS. MENNINGER) Right.

A

If she considered them to be the world's

Right.

19

most respected politicians, that would be her

(Deponent perused document, sotto voce.)

20

opinion, not mine.

The reason this is a gamble is Jeffrey

21

Q

Okay. But you received this e-mail and

22

knows some of the most powerful people in publishing

22

23

and, once altered, will inevitably try to scare off

23

24

potential buyers. But the upside is it should help

24

to? Sorry. It just confuses me because it goes

25

you get a good agent. I would have Brad use the

25

upwards, doesn't it, not downwards. We're not

responded to it, correct?
A

Is the top one above that what I responded
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1
2
3
4

reading chronologically down, are we?
Q

You can probably look at the dates and

figure it out. I need you to do that, not me?
A

Okay the 30th of the fifth, 31st of the

Page 295
1

case. How fantastic, Jenna! Have you asked him how

2

he'd feel about reviving your book? It would be an

3

incredible shame if the other project lifts your

4

story, which it could at least somewhat. Jarred is

5

fifth, 6th of the first. Right. So I still don't

5

still very keen to represent you. I'm afraid I

6

know who she's talking about there.

6

screwed you by steering you to Mimi.

7

Q

8

e-mail?

9
10
11
12

A

You don't know if you received this

8
No, I received this e-mail, obviously, but

14

11

responded to, you're talking about -- you used
correct?
A

Much love, Shaza.
Yes.

10

Okay. And in the e-mail that you

13

celebrity story. Got to go to Rodeo Drive!!!

9

I don't know who's redacted there.
Q

I just had a great weekend in LA on a

7

It does concern me what they could want to

Q

12

Boies also help you in the book writing department,

13

right?
MR. EDWARDS: Object to the form.

14

15

write about me considering tha

16

into VF and threatened them not to write sex

16

A

Is the question pending?

17

trafficking articles about his good friend JE.

17

Q

(BY MS. MENNINGER) Yes.

A

She -- yeah, she encouraged me to -- I

18

Q

walked

So she's encouraging you to have David

Right. Does that refresh your memory that

19

when you got this e-mail unredacted

20

included as well as

23
24
25

was

?

MR. EDWARDS: Object to the form.

21
22

15

Q

(BY MS. MENNINGER) In the line referred

to as two of the world's most respected politicians?
A

It could be. But, again, I would be

18
19

mean, once she saw that, you know, there was more

20

litigation going on, she thought -- like she says,

21

How fantastic. And up until recently she's still

22

been trying to get me to get the book out.

23
24

making an assumption because I don't know who that

Mischaracterizes the exhibit.

25

Q

And in May of 2015, do you have -- did you

have any active agreement to publish your book?
A

In May of 2015, no. Jarred wanted to do

Page 294
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1

name is.

1

something again, but his only thing was, he wanted

2

Q

I don't either.

2

Sharon to be in on it as like a ghostwriter. And I

3

A

Okay.

3

said, Look, Sharon is all well and good, but I don't

4

Q

Maybe our lawyers can tell us.

4

want a journalist, you know, as they can twist things

5

around writing my story.

MS. MENNINGER: All right. Last one, and

5
6

then you can get your break.

8
9
10

Q

So he was like, Well, I'm sorry, I don't

6

(Exhibit 25 marked.)

7

(BY MS. MENNINGER) Defendant's

Exhibit 25. Again, e-mails to and from yourself and
Sharon Churcher, correct?

7

want to work with you then. And I said, Well, that's

8

fine. No problem.

9
10

Q

Do you, as you sit here today, have any

agreement to publish your story in written form?

11

A

Yes.

11

A

No, we have no agreement.

12

Q

And in this e-mail, it's dated 4/12/2015

12

Q

Do you have an agreement for anyone else

13

on the first page of this composite e-mail?

13

to write your story?

14

A

Yes.

14

A

No.

15

Q

She is encouraging you to do a book,

15

Q

Have you got any ghostwriter in the book?

16

correct?

16

A

17

A

As she has from the beginning, yes.

17

Q

Right. And she suggested a roman a clef.

18

a good time for a break. And then --

19

MR. EDWARDS: Okay.

18
19

Do you know what that means?

20

A

No.

20

21

Q

On the third page back, she wrote you to

21

Besides Sandra, who I didn't like, no.
MS. MENNINGER: All right. I think now is

THE VIDEOGRAPHER: We are off the record
at 4:12.

22

compliment you about David Boies taking your case, 22

(Recess taken from 4:12 p.m. to 4:22 p.m.)

23

correct?

23

THE VIDEOGRAPHER: We are back on the

24

A

(Deponent perused document sotto voce.)

24

Just reading about David Boies taking your

25

25

record at 4:22.
Q

(BY MS. MENNINGER) When you were
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1

e-mailing and speaking with Sharon Churcher in 2011

1

2

about the Vanity Fair possibly purchasing your

2

3

photograph --

3

Q

Um-hum.

A

I believe there was a time when she was --

4

A

Um-hum.

4

Q

-- do you recall whether you shared with

A

I believe there was -- and this is just

going off my recollection.

5

oh, God, I can't remember. I really can't remember

6

Sharon Churcher anything that you had discussed with

6

and don't want to say anything without looking at

7

your attorney, Mr. Edwards?

7

that exact e-mail. Do you have it to show me?

5

8
9

A

In relationship to what? Like, have I

8

identified people to her?

9

Q

Well, I'm sure it's probably in there but

I don't want to take the time to look for it now.

10

Q

Right.

10

A

Okay.

11

A

Yes.

11

Q

So I understand you're just repeating what

Q

Okay. So you -- you identified people to

12

13

her and you then looped back to her about your

13

14

conversations with Mr. Edwards, correct?

14

12

MR. EDWARDS: Object to the form.

15
16
17
18
19
20
21
22

A

15

I'm sorry, can you rephrase? I don't

17

(BY MS. MENNINGER) All right. So you

were e-mailing with her -A

Um-hum.

Q

-- getting her advice about whether or not

to sell your

A

Yes.

Q

And it may not be accurate because you're

not looking at the document. I've got that caveat.
What do you recall, just as you're sitting

16

understand.
Q

you recall from your memory.

to Vanity Fair?

18

there?
A

I know there was e-mails that Sharon sent

19

to me suggesting to say to Brad Edwards, I know that.

20

I don't remember or recall exactly what was in those

21

statements.

22

Q

Okay. And did you send those e-mails to

23

A

Right.

23

24

Q

She asked you to run some information by

24

Mr. Edwards, as you recall today?
A

I don't know. I'm sorry.

25

Brad --

25

Q

And do you know if you went back to Sharon

Page 298
1
2
3
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A

Yes.

1

Churcher and told her about the conversations or

Q

-- Edwards. And you said that you were

2

e-mails you had with Mr. Edwards?

going to do that?

3

A

Some of them, I'm sure, yes.

Q

Because you were in fairly regular contact

4

A

Um-hum.

4

5

Q

And then you spoke to Mr. Edwards,

5

6

correct?

6

A

Right, at that time.

7

A

7

Q

All right. I want to introduce to you

8

I don't know if I spoke to him or if I

e-mailed him.
Okay. And then did you report back to

9

10

Sharon Churcher what you had discussed with

10

11

Mr. Edwards?

11

9

12

Q

8

A

I'm not too sure. Like I said, going back

12

with Sharon Churcher at that time, correct?

Defendant's Exhibit 26.
(Exhibit 26 marked.)
Q

(BY MS. MENNINGER) Have you seen this

document before?
A

I don't know if I've seen this specific

13

to the 2011 e-mails, look at this pile here. It's

13

document before, but I've seen something close to it,

14

impossible for me to know.

14

I think.

15

Q

15
16
17
18
19

Q

So you were having a lot of communications

with Sharon Churcher in 2011?

16

All right. Do you see the date on the

document?

A

In 2011, yes.

17

A

Q

All right. And Mr. Edwards was your

18

Q

March 9th?

19

A

I see March 10th, sorry.

attorney in 2011, correct?

March 10th, 2011.

20

A

Yes.

20

Q

Hmm.

21

Q

And did you ever have Sharon Churcher

21

A

London, March 10th, 2011.

22

draft for you e-mail to send to Mr. Edwards?

23

A

24

Q

25

22

MR. EDWARDS: Both dates are there.

Yes, I believe -- I believe she did.

23

MS. MENNINGER: I'm sure they are. I'm

And why did she draft e-mails for you to

24

send to Mr. Edwards?

25

just not seeing the one that you're seeing.
THE DEPONENT: Oh, I'm sorry.
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A

It doesn't surprise me, but I don't

1

MS. MENNINGER: That's okay.

1

2

THE DEPONENT: Yeah. Sorry about that.

2

remember reading this. I know that, you know, there

3

MS. MENNINGER: Okay.

3

was a lot of stories in press going on and a lot of

4

MR. EDWARDS: One is right on top of the

4

them I decided I just didn't want to read. There was

5

a lot of stuff in there that just, I didn't want to

6

go through.

5
6
7

other.
Q

(BY MS. MENNINGER) I don't doubt you. I

was just looking for it.

7

8

A

Okay.

9

Q

All right. So after the word London,

10
11
12
13

March 10th, 2011, correct?

Q

Okay. Were you harmed on March 10th or

8

March 11th, 2011 by the issuance of a statement on

9

behalf of Ghislaine Maxwell?

10

A

I am harmed by Ghislaine Maxwell denying

A

Correct.

11

anything that has ever happened between us, whether

Q

And above that is a title, Statement on

12

it's in 2002 or 2011 or 2015. I think that she knows

13

what she did, and she should be held accountable for

behalf of Ghislaine Maxwell, right?

14

A

Yes.

14

them. And not only has she hurt me once, but she's

15

Q

By Devonshires Solicitors, PRNE, correct?

15

hurt me apparently twice and now three times.

16

A

Correct.

16

17

Q

And then Wednesday, March 9th, 2011,

17

18

correct?

18

19

A

Correct.

19

20

Q

And you understand that March 9th or

20

21

March 10th, 2011 is roughly the time your original

21

22

stories were published in the press --

22

Q

So on March 11th, 2011, say, how were you

harmed by the issuance of this press statement?
A

She's denied that she had any involvement

in the procuring of me and other young girls.
Q

Um-hum.

A

And she tries to make herself look like

she had no partake in it.
Q

Did you suffer any physical symptoms on

23

A

Correct.

23

24

Q

-- internationally, correct?

24

March 11th, 2011 after this statement was issued, as

25

A

Correct.

25

a consequence of this statement being issued?

1

Q

Page 302
And this statement issued by Ghislaine

Page 304
1

A

Not being able to remember reading this in

2

Maxwell or issued by Devonshires Solicitors on her

2

2011, it's hard to say. But it's the same thing that

3

behalf denied allegations about her that have

3

I'm going through right now. I mean, she's denied it

4

appeared recently in the media, correct?

5
6
7

4

again. And it is painful. It's physically painful.

A

Correct.

5

I am taking medication to help me deal with this.

Q

It says, These allegations are all

6

And --

entirely false, correct?
Did I read that properly?

8
9

7

A

8

Ghislaine Maxwell denies the various

allegations about her -- oh, yeah, right -- yeah,

10

11

right below that. These allegations are entirely

11

12

false.

12

Q

All right. In 2011, were you aware that

Ghislaine Maxwell issued a statement denying the

14

15

allegations about her that had appeared in the media?

15

16

A

MR. EDWARDS: I would just ask that she's

I'm not too sure what I recall from 2011

able to finish her answer, though, please.
MS. MENNINGER: Well, the answer is
nonresponsive, so -MR. EDWARDS: In your opinion it's not

13

14

Okay. I'm just limiting you right now to

March of 2011.

9

10

13

Q

responsive.
Q

(BY MS. MENNINGER) I want you to

16

understand that the question is related to any

17

about Ghislaine Maxwell denying it. I know that she

17

physical symptoms you suffered in March of 2011 as a

18

denied it recently in 2015. I know that for a fact.

18

consequence of Defendant's Exhibit 26 being issued.

19
20
21

Q

So you don't know whether she denied it in

2011?
A

19
20

I can't recall back to 2011, if I do

21

remember that.

A

If I would have seen this in March 10th,

2011, this would have been harmful to me.
Q

Okay. Do you recall, as you sit here

22

today, experiencing any physical symptoms as a

And you don't know whether she put out a

23

consequence of Defendant's Exhibit 26 being issued to

24

press statement that said these allegations are all

24

the press?

25

entirely false, correct?

25

22
23

Q

MR. EDWARDS: Objection. Asked and
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1

answered. Lacks predicate.
A

I have been suffering from Ghislaine

Page 307
1

can't believe you've been through this. I never

2

knew. I'm so sorry. You know, that kind of stuff.

3

Maxwell and Jeffrey Epstein since the summer of 2000.

3

So they never -- I never spoke to anybody about this

4

So hearing again in 2011 that she's denied it, of

4

except for my husband.

5

course, it's going to hurt me.

5

2

Did I hear about this in 2011? I can't

6
7

tell you I honestly have.
In 2015 is when I know that she denied it.

8
9
10
11

And again, I haven't stopped suffering from the

Q

7

things to you is when the press picked up on it in

8

2014 or 2015?

10

(BY MS. MENNINGER) And I'm asking you to

All right. So the first time you recall

any sort of people in your community referencing

9

repercussions that they put me through.

Q

6

11

A

Yeah, I think it may be end of 2014, early

2015.
Q

All right. And so in March of 2011 you

12

separate, if you can, any symptoms that you

12

don't recall any neighbors or anybody saying anything

13

experienced anew in March of 2015 -- I mean, excuse

13

to you about this?

14

me, March of 2011, as a consequence of this statement 14

A

No, I don't recall.

15

being issued, which I believe you said you don't

15

Q

Did anyone tell you in March of 2011 about

16

recall seeing at the time; is that fair?

17
18
19
20
21
22

16

Defendant's Exhibit 26, the statement on behalf of

A

But you're asking me now about 2015?

17

Ghislaine Maxwell?

Q

Nope. March of 2011. Sorry, I misspoke

18

A

19

recall it.
Q

there.
A

You're still on 2011?

20

Q

Yes. Did you start taking any new

21

medications in March of 2011?
Let me ask you that.

23
24

22

A

No, otherwise I would have been able to

Okay. Do you remember anyone in 2011

ridiculing you because of Defendant's Exhibit 26?
A

Well, because nobody knew me as Virginia,

23

everybody knows me as Jenna, no one probably put two

I've been taking medication to control my

24

and two together. And like I told you, I didn't tell

since 2002.

25

anybody. So there was nobody there to ridicule me in

25

Page 308
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1

Q

Okay. So did you take any new medications

1

2

or any additional amounts of medications in March of

2

3

2011?

3

4
5

A

I have been taking the same medication

since 2002.

2011 over this.
Q

Where were you living in 2011 when Shaza

came to see you --

4

A

Oh,

5

Q

Do you recall applying for any job in or

.

6

Q

Okay.

6

around 2011 and someone referencing Defendant's

7

A

And that's due to

7

Exhibit 26 and denying you a job?

8

caused from the pain that I suffered at the hands of

9

Ghislaine Maxwell and Jeffrey Epstein.

10

Q

8
9

Did you -- do you recall any neighbors or

10

A

I don't -- I don't think I applied for a

job in 2011.
Q

Okay. Did you go see a doctor and talk to

11

other moms at the school or anybody in 2011

11

12

referencing to you in any way the fact that Ghislaine

12

13

Maxwell had issued a denial of the allegations about

13

right here. But I have talked to doctors about my

14

her that had been published in the media in March of

14

abuse at the hands of Ghislaine and Jeffrey.

15

2011?

15

16

A

No. I didn't speak to any -- I didn't

16

any doctor about Defendant's Exhibit 26?
A

Q

Not about this. Not about this paper

Have you talked to a doctor about any

statements in the press made by Ghislaine Maxwell?

17

speak to any moms about what I had gone through. I

17

A

18

mean, when it came out in the press, I don't think

18

Q

Which doctor did you speak to about that?

19

any -- like, Australians don't pay attention to news,

19

A

Her name is Judith Lightfoot.

20

number one.

Recent statements, yes.

20

Q

And where is she?

21

Number two, the first time that my friends

21

A

She's in Australia.

22

contacted me they were shocked. And this was, I

22

Q

Where in Australia?

23

believe in -- when the press picked it up again, I

23

A

She's in Sydney, but we do phone

24

think, was 2014/2015. And I got a whole bunch of

24

25

like Facebook texts from them saying, Oh, my God, I

25

conversations.
Q

Have you ever met her in person?
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2
3
4
5
6
7
8

Page 311

Yes.

1

the same. Maxwell strongly denies -- excuse me.

Q

When?

2

Excuse me -- strongly denies allegations of an

A

In 2011.

3

unsavory nature, which have appeared in the British

Q

All right. And is she affiliated with an

4

press and elsewhere and reserves her right to seek

office or a hospital or what?

5

redress at the repetition of such old defamatory

A

She's a psychiatrist.

6

claims.

Q

All right. Have you seen her in person

7

Q

8

before?

since 2011?

9

A

I've seen it recently, yes.

10

she's kind of the only person that -- like, I've seen

10

Q

All right. What -- have you discussed

11

a lot of doctors. And I can honestly tell you --

11

this statement with Ms. Lightfoot? I don't know if

12

it's really hard for them to break down the walls and

12

she's a doctor or what.

13

be comfortable enough to talk to them about this

13

A

14

stuff. Judith is different. She's somebody that I

14

Q

Is she an MD?

15

feel I can trust. She's 76 and she's just a very

15

A

I don't know what her levels of credential

16

lovely lady.

16

9

A

No, because I've lived so far away and

All right. Have you seen this statement

And she offers me other ways to deal with

17

17

18

my pain and suffering. And I continue to see her

18

19

over the phone because I can't see her in person.

19

20
21

Q

Do you recall ever discussing with her

Defendant's Exhibit 26?

22

A

23

So --

24

Q

I can't recall ever seeing this exhibit.
Okay.

are. I'm sure she is.
Q

Okay. When is the first time that you saw

the statement?
A

This full statement I have only seen

20

through discovery. The original statement that I saw

21

in the press was, Ms. Roberts' claims are obvious

22

lies and so on, so forth. I don't remember seeing

23

this in the press.

24

(Exhibit 27 marked.)

25

Psychiatrist, yeah.

25

Q

Okay. So the part that you remember

seeing in the press is Ms. Roberts' claims are

Page 310
1

Q

(BY MS. MENNINGER) I'm going to give you

Defendant's Exhibit 27.

Page 312
1

obvious lies?

2

A

Yes.

A

Yes.

3

Q

Anything else about this?

4

Q

All right. Have you seen this document

4

A

I can't remember what else she printed in

5

before?

2
3

5

the press. It's a very horrible thing for her to do,

6

A

Yes.

6

turn around and call me a liar after everything that

7

Q

And what do you understand it to be?

7

she knows she's done. And I didn't expect her to

8

A

sounds like a PR, if

8

come out and be truthful.

9
10

I'm not right -- if I'm not wrong. Sent -- or

Jeffrey Epstein hasn't even issued a

9

subject is Ghislaine Maxwell. I don't know

10
11
12

It says: To whom it may concern, Please

statement.
Q

Sorry. I'm sorry if you misunderstood my

question.

13

A

Yes.

14

find attached credible statement on behalf of

14

Q

Was there anything else within this

15

Ms. Maxwell.

15

statement that you recall seeing in the press besides

16

the line, Ms. Roberts' claims are obvious lies?

13

16

And then it goes on, to hear about that

17

she is saying: Each time the story is retold it

17

18

changes with new salacious details about public

18

the original allegations are not new and have been

19

figures and world leaders and now it is alleged by

19

fully responded to be shown to be untrue. I don't

20

Ms. Roberts that

20

know if that's in the press or not, but I've read

21

having sexual relations with her, which he denies.

21

this before.

22

is involved in

Ms. Roberts' claims are obvious lies and

22

A

Without saying 100 percent, I think that

So I don't know if I'm confusing this with

23

should be treated as such and not publicized as news,

23

what I've read out of this or what I've read in the

24

as they are defamatory. Ghislaine Maxwell's original

24

press. The main thing is, I know she called me a

25

response to the lies and defamatory claims remains

25

liar, and that's what she publicized.
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2

Q

And when you say she called you a liar,

that's the Ms. Roberts' claims are obvious lies part?

Page 315
1
2

a liar from the people that abused me.
Q

Okay. Do you recall specifically

3

A

Yes.

3

mentioning to him Ghislaine Maxwell's statement to

4

Q

Okay. When is the first time that you saw

4

the press?

5
6
7

this whole document?
A

I guess when you guys handed it over for

discovery.
Okay. And who showed it to you?

9

A

It was sent to me by e-mail.

10

Q

Okay. Just through the course of

11

A

I mentioned a lot of names to him.

6

Q

Okay. What new symptoms did you

7

Q

8

5

8

communicating with your attorneys?

experience following January 2nd, 2015?
A

I think it's one thing to be a victim of

9

sexual abuse and survive it and come out trying to

10

tell the world my story, and then another thing for

11

it to be shut down because these people, Ms. Maxwell
and others are calling me liars (sic).

12

A

Yes.

12

13

Q

You've never seen it published?

13

14

A

Not this whole e-mail, no.

14

15

Q

All right. Did you -- I'm sorry, did you

15

MR. EDWARDS: She's going to finish her

16

discuss this publication of what you saw in the press

16

answer to this question. You cut her off so many

17

with Judith Lightfoot?

17

times.

18

A

Yes.

18

19

Q

All right. And when did you discuss it

19

20

with her?
A

Q

experienced --

MS. MENNINGER: It has nothing to do with
this.
MR. EDWARDS: It absolutely does. Because

20

When I got back to Australia, Judith and I

And I asked you what symptoms had you

21

this is a psychological damages claim, and she is

22

started seeing each other again. Before then, I

22

trying to explain to you what those damages are.

23

spoke with a doctor in Colorado about this. His name

23

24

is Dr. Olsen. And it was causing me a lot of

24

symptoms that you experienced since January 2nd, 2015

25

distress to have to deal with being called a liar all

25

that are new?

21

Q

(BY MS. MENNINGER) Okay. What are your

Page 314
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A

Very strong anxiety attacks, bad panic

1

over again, when I know I'm standing up doing the

1

2

right thing. And the doctor prescribed me

2

attacks. My throat closes up, I can't breathe. I

3

vomit when I have anxiety attacks. My -- this is

4

personal, but my sex life has suffered. My marriage

5

has suffered. Psychologically, it's just hurt me all

. And, yeah.

3
4
5

Q

Okay. So my question was, when did you

discuss it with Judith Lightfoot?

6

I think I now understand you did that

6

over again. I mean, they've hurt me before, and now

7

after you returned to Australia in November or so of

7

they've hurt me again by doing this.

8

2015; is that right?

8

9
10

A

I returned to Australia in October, and

that's when I picked up talking to her again.

9

And I felt like I was in the process of
healing before this came out because I had opened up

10

this wonderful charity called Victims Refuse Silence.

All right. And you're saying that at

11

And then my aim was to heal by helping other girls

12

another point in time you talked to another doctor,

12

get out of the situations that I was in before.

13

Dr. Olsen, in Colorado, correct?

13

11

Q

And my lawyers were nice enough to help

14

A

Correct.

14

me. I have this beautiful website where you can

15

Q

And when did you meet with Dr. Olsen?

15

click on in any state and you can find a place. I

16

A

I don't know the first date that I met

16

have personally called all of them and they will help

17

with him.

17

you get out of the situation that you're in. They

18

Q

Did you meet with him more than once?

18

will get you medical help. They will get you legal

19

A

I believe so.

19

advice. I think I was in the really good process of

Q

And you believe you spoke with him about

20

healing. And when this came out, it just ruined me

21

Ghislaine Maxwell's published statement in the press

21

all over again.

22

that Ms. Roberts' claims are obvious lies.

22

20

That's what you believe you spoke with

23
24
25

Dr. Olsen about?
A

I spoke with Dr. Olsen about being called

Q

(BY MS. MENNINGER) All right. Tell me

23

all of the damages that you claim occurred to you

24

because of Defendant's Exhibit 27.

25

A

My reputation, my psychological abuse,
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1

physical ailments. My marriage has suffered, my

1

2

family life has suffered. I'm constantly battling

2

that's -- that was my voice for other people to get

3

depression. I feel like I've taken 10 steps forward

3

help. And I don't think that people want to get help

4

and 12 steps back since this all happened.

4

from somebody who's being called a liar in the press,

5

somebody who is claiming to be a victim that isn't.

6

I mean, I wouldn't want to get help from somebody who
did that, you know.

Q

5
6

Okay. And by since this all happened, do

you mean since January 2nd, 2015?

A

Well, number one, my charity. I mean,

7

A

That's correct.

7

8

Q

All right. Have you lost any income since

8

And I know when I introduce myself to

9

people these days, I don't introduce myself as

9
10

January 2nd, 2015 as a consequence of Defendant's
Exhibit 27?
A

11

Well, I believe that my charity that was

10

Virginia anymore. I introduce myself as another name

11

because I'm afraid that if people read papers or if

12

going to go forward and help other victims was going

12

people Google or find out who I am that they'll think

13

to not only bring in income but also be able to

13

differently of me.

14

provide women with shelters and food and assistance

14

Q

What do you introduce yourself as?

15

that I wanted to help them with.

15

A

I tell everybody my name is Jenna.

Q

In what country or location has your

16

I haven't been able to get a job or work

16

17

or anything like that. You know, financially, my

17

reputation been damaged as a consequence of

18

husband brings home the money for me. But as myself

18

Defendant's Exhibit 27?

19

goes, I couldn't work right now with everything going

19

20

on.

20

I would saying England, America, Australia. You

21

know, friends in Australia were seeing my face on

22

national TV. Like I said, I can't remember if it was

23

2014 or 2015. And I have since not been in contact

24

with those friends. I thanked them for their

25

sympathies, but it's not something I want people to

21
22
23
24
25

Q

How much income were you making prior to

December 30th, 2014?
A

Well, I've been a stay-at-home mom since

2006.
Q

So how much income have you lost as a

A

Considering this is worldwide publication,
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1
2

result of Defendant's Exhibit 27?
A

1

I could only imagine, you know, being the

know about. You know, especially people close to me.
I mean, I want to go out there and I want

2

3

head of a corporation, a charity, I would be earning

3

to help other victims. But being called a liar and

4

a decent wage. It's hard to say how much I would be

4

people having to sit there and second guess if I'm

5

earning because it is a non for-profit.

5

telling the truth or not doesn't really give me much

6

incentive to want to make friends.

But because of these statements telling

6
7

everybody in the world that I'm a liar, my charity

7

8

has not been able to take off. And as a consequence

8

9

of that, I have missed out on the results of not

10
11
12
13

being able to go forward with it.
Q

Okay. Have you applied for any job that

you've been denied since January 2nd, 2015?
A

I haven't been denied a job. I haven't --

Q

Did anyone in Penrose, Colorado approach

you and mention Ghislaine Maxwell's name?

9

A

We have reporters at our door.

10

Q

Did anyone in Penrose, Colorado approach

11
12
13

you and mention Ghislaine Maxwell's name?
A

What, reporters? Yes, plenty of them.

Q

Did anyone who lives in Penrose, Colorado

approach you and mention Ghislaine Maxwell's name?

14

I've just -- I thought about applying for jobs, but I

14

15

mean, the second that you Google my name, people are

15

16

going to know exactly who I am. And these days,

16

it's in the middle of nowhere. So you really -- I

17

employers Google everything, and it makes me fearful

17

didn't have friends in Penrose. There was nobody

18

that if I do go apply for a job, which I would like

18

that I knew there.

19

to. I mean, my kids are all at school now. I'd like

19

20

to get back into the work force.

20

A

Q

Have you ever been to Penrose? It's --

All right. And which reporters mentioned

you and Maxwell's name to you in Penrose, Colorado?
A

We have reporters chasing us down the

21

But I'm afraid if I do, my past is going

21

22

to stop me from being able to do that. No one wants

22

street, in car parks, taking my kids to the doctor's,

23

to hire a sex slave.

23

going to the grocery store. You know, asking me all

24

kinds of questions about it. And I didn't talk to

25

any journalists or reporters about it.

24
25

Q

How has your reputation been harmed by

Defendant's Exhibit 27?
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3
4

Q

And what do you recall any reporter saying

to you that included the name Ghislaine Maxwell?
A

Asking me -- I don't remember what they

Page 323
1

Trafficking Coalition sometime after January 2nd,

2

2015?

3

asked me, to be honest. There was regarding

4
5

I did give -- I did go for a speaking

engagement. I don't remember when.

5

Ghislaine and

6

mean, it was an array -- you know how reporters can

6

7

be when they're hashing at you.

7

A

I can't remember off the top of my head.

8

Q

All right. You founded Victims Refuse

8
9

Q

and Jeffrey Epstein. I

A

Okay. So no one in Penrose, Colorado who

lived there mentioned Ghislaine Maxwell by name to

9

Q

Was there any speaking engagement you had

booked that was canceled after January 2nd, 2015?

Silence in February of 2014, correct?
A

It was -- it was a process because,

10

you?

11

A

Besides reporters?

11

obviously, you have to go through all the bylaws and

Q

Right. People who live in Penrose,

12

everything. I think we started it in October of

13

2014, but it wasn't official until January, I think.

12
13
14
15
16
17

10

Colorado.
A

Right. I didn't know anyone in Penrose,

except for my mom.
Q

Okay. Now, in March or April of 2015 did

you fly to New York?

14

Q

Okay. So in the period it was in

15

operations before January 2nd, 2015, had you gotten

16

any -- had you been paid any salary by Victims Refuse

17

Silence?

18

A

I'm sorry, what date?

18

A

No, I hadn't.

19

Q

March or April of 2015, did you fly to New

19

Q

Had --

20

A

I mean, it was just up and running. So

20

York?

21

A

It's a possibility.

21

22

Q

Did you stay at the Ritz-Carlton?

22

23

A

It's definitely a possibility.

23

24

Q

Were you there with Mr. Edwards and

24

25

Mr. Cassell and Sigrid McCawley?

25

there was no -Q

Had any contributions been made to Victims

Refuse Silence before January 2nd, 2015?
A

I can't recall. You know, we've only had

a few contributions. I don't know what dates they

Page 322
1

A

I've been to New York quite a few times.

Page 324
1

2

So I'd have to refresh my memory. But I have been to

2

3

New York with Brad Edwards and Paul Cassell and

3

4

Sigrid McCawley.

were put in.
Q

Has anyone else called you a liar in the

press?

4

A

Yes.

Q

Was that after January 2nd, 2015?

5

Q

Who?

6

A

Definitely could be.

6

A

7

Q

Did you give an interview to ABC News on

7

Q

Anyone else?

8

camera?

8

A

Ghislaine Maxwell, obviously.

5

.

9

A

I did.

9

Q

Anyone else?

10

Q

And that was after January 2nd, 2015?

10

A

Not that I know of.

11

A

I did.

11

Q

Has anyone else publicly denied your

12

Q

Did you give an interview to Good Morning

12

13
14
15

America?

13

A

From what Ghislaine Maxwell said?

A

No.

14

Q

Have you seen any press in which another

Q

All right. Did you correspond at all with

15

16

Good Morning America about the publication of your

16

17

story?

17

18

allegations?

A

I can't remember if ABC and Good Morning

18

person has denied your allegations?
MR. EDWARDS: Objection. Vague.
A

I've seen allegations denied by

Ms. Maxwell. And I've seen the allegations denied by

19

America wanted to do something together. I can't --

19

20

all I know is I was interviewed by one person at ABC.

20

21

I never was interviewed by anyone from Good Morning

21

actually went on TV and called you a serial liar,

22

America. Maybe they were going to show the same

22

correct?

23

airing in the same show, but powers that be, of

23

A

Very correct.

24

course, wouldn't let it go forward.

24

Q

You saw that, correct?

25

A

Yes.

25

Q

Did you give a lecture to the Human

.
Q

(BY MS. MENNINGER) And
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Q

And that hurt your feelings?

1

2

A

Badly.

2

3

Q

1

question.

4

A

9

A

10

Q

don't understand. Can you rephrase it for me -(BY MS. MENNINGER) All right.

7

A

-- so I can understand what you mean?

8

Q

Where you live in Australia now, has

9
(BY MS. MENNINGER) How do you know which

Can I point to a person -- I'm sorry. I

Q

6
MR. EDWARDS: Form.

MR. EDWARDS: Object to the form of the

3

5

8

context?

10

anyone referenced the name Ghislaine Maxwell to you?
A

After all of the news hits, after the

11

harm you've suffered is attributable to Ghislaine

11

press hits in 2015 and, you know, everyone is calling

12

Maxwell's denial versus

12

me a liar, all of my friends in Australia called me

13

and talked to me and said, I can't believe this. I

14

can't believe what you went through.

14

A

Ghislaine Maxwell brought me into the sex

That was very embarrassing for something

15

trafficking industry. She's the one who abused me on

15

16

a regular basis. She's the one that procured me,

16

that I tried to keep separate from my other life

17

told me what to do, trained me as a sex slave, abused

17

where I would like to help victims. I didn't want

18

me physically, abused me mentally.

18

the friends of my kids parents knowing about that

19

stuff. You know, and of course they all felt sorry

She's the one who I believe, in my heart

19
20

of hearts, deserves to come forward and have justice

20

for me. And you know, like I said. I didn't know

21

happen to her more than anybody. Being a woman, it's

21

anybody in Penrose. So there's nobody that could

22

disgusting.

22

have come up to me and talked to me about it. My

23

mom.

23

Q

So you cannot delineate what harm you have

24

suffered in terms of all of the psychological damage

24

Q

This question was about Australia, sorry.

25

you just disclosed?

25

A

Oh, sorry, I thought you were talking
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about pointing out people.

1

A

Oh, of course.

1

2

Q

-- if that is attributable to Ghislaine

2

Q

No.

3

A

Okay, well in Australia, yes, at least a

3

Maxwell's statement on January 2nd versus
calling you a serial liar on Good Morning

4
5
6

America?
A

4
5

Of course, it all hurts. Okay? I

6
7

Of course those hurt. It

9

doesn't feel good to have people who have done

Q

They came up and they mentioned Ghislaine

Maxwell's denial to the press to you?
A

They couldn't believe what I had been

8

through and, you know, that these were, you know,

9

being denied, and they felt sorry for me. And, you

10

something to you deny something that's happened, when

10

11

I'm actually brave enough to come forward and talk

11

12

about it.

12

What hurts me the worst is that Ghislaine

dozen friends.

know, it was the whole circumference of things.
Q

So the people in Australia that came up to

you had sympathy for you and believed you, correct?

13

A

Yes.

14

Maxwell brought me into this. Not only has she hurt

14

Q

All right. And when you spoke to

15

me once, but she's hurt me twice coming forward and

15

Dr. Olsen you recall specifically mentioning

16

saying, This is not true, this is categorically

16

Ghislaine Maxwell's press release?

17

untrue and obvious lies.

17

13

That to me is a stick in the mud and that

18
19

to me is what caused the most harm to me.

18

MR. EDWARDS: Object to the form.
A

Yes, I remember mentioning her, as well as

19

the press release, as well as other press releases.

20

And the abuse that I had occurred (sic) from the

21

who has referenced Ghislaine Maxwell's denial in the

21

hands of Jeffrey and Ghislaine.

22

press or to your face or anywhere?

22

20

23
24
25

Q

Okay. And so can you point to any person

A

Can I point to a person?

23

Q

Can you point to any time that someone has

24

referenced Ghislaine Maxwell's denial to you in any

25

Q

(BY MS. MENNINGER) Okay. When have you

been diagnosed with a mental health condition, first?
A

I don't know. I mean, I've been told that

I've
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1
2
3

Q

When were you first told that?

1

just got to Australia and Judith Lightfoot was

A

Well, early in -- early in 2003, I believe

2

helping me.

is the first time that I was suffering from

5

And I told him the reason.

And then my doctor, Judith

4
Lightfoot, has in 2011

5
6

6
And, you know, I've recently seen another

7
8

doctor who said that I've got the exact same symptoms

9

that Judith Lightfoot mentioned, which is

.

And this is since you returned to

7

A

Correct.

8

Q

And this is the first time you had seen

9

10

Q

Australia?

that doctor?

10

A

I've seen that doctor twice now.

11

Q

I'm sorry, what was the name again? I

12

Q

Which doctor is that?

12

13

A

You know, I don't honestly know his name.

13

A

14

Q

When did you see this new doctor?

14

Q

15

A

Um --

15

know you already said it, but I just -Dr. Donahue.
Donahue, all right.
This doctor that you haven't yet

16

MR. EDWARDS: Sorry. If you're referring

16

disclosed, where did you see that person? In what

17

to a doctor that's been sent to you by one of your

17

country?

18

lawyers --

18

A

United States.

19

THE DEPONENT: Yes.

19

Q

And in what state?

20

MR. EDWARDS: -- at this time, I'm

20

A

San Francisco.

21

21

Q

And when did you see that doctor?

THE DEPONENT: Okay.

22

A

Um, Friday. Last Friday.

MS. MENNINGER: Wait. What is it? You've

And how many times have you seen that

instructing you not to answer.

22

23

Q

24

seen a doctor and you're not going to answer what

24

doctor?

25

doctor you've seen?

25

A

23

Once. Well, twice actually. I saw him

Page 330
MR. EDWARDS: Sure. If it's a consulting

1

Page 332
1

2

witness in this case that has seen her at the

2

3

direction of an attorney, that has not yet been

3

4

disclosed per any expert witness disclosure, then I'm

4

5

instructing her not to answer that question.

5

If that's what you're referring to. I

6
7

don't know if that's what you're referring to.
THE DEPONENT: That's what I'm referring

8
9
10

to.
(BY MS. MENNINGER) All right. So you

Q

All right. Did you suffer from anxiety

before meeting Jeffrey Epstein?
A

I was never prescribed anything for

anxiety before I met Jeffrey Epstein.

6

Q

That wasn't my question.

7

A

Did I --

8

Q

Were you suffering from anxiety before you

9
Q

the next day, too.

10

met Jeffrey Epstein?
A

I think a person who has gone through as

11

recall seeing Dr. Lightfoot. You recall seeing

11

much trauma as I have in my life would suffer from

12

Dr. Olsen. And you recall seeing a new unnamed

12

quite a few problems. But like I said, I was never

13

doctor recently.

13

prescribed anything until I met Jeffrey Epstein.

Anyone else you've seen since January 2nd,

14
15
16
17

2015?
A

14
15

Dr. Olsen, Dr. Lightfoot. Oh,

Dr. Donahue.

Q

Did you suffer from panic attacks before

meeting Jeffrey Epstein?

16

A

Nowhere near as bad, no.

17

Q

So you did suffer from

.

18

Q

Where is Dr. Donahue located?

18

They just weren't as severe; is that what your

19

A

He's in my suburb or he's a suburb next to

19

testimony is?

20
21

me in Australia.
Q

20

And is that a psychiatric-type doctor, a

21

A

No, what I'm trying to say is I did have
I did have

I had lived a very

22

hard life prior to meeting Jeffrey Epstein as well.

23

A

He's medical.

23

After meeting Jeffrey Epstein and

24

Q

And what did you see him for or her for?

24

Ghislaine Maxwell, everything escalated. That's when

25

A

I didn't have anybody to basically -- I

25

I started to take Xanax and smoke marijuana to help

22

medical-type doctor?
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1
2
3
4
5
6

calm the anxiety and everything down.
Q

1

Before you met Jeffrey Epstein, had you

used any drugs?

2

Q

How much does it cost you every time you

talk to Dr. Lightfoot?

3

A

Her normal fee is $200.

Q

And how much do you pay?

A

Sure, yes.

4

Q

Which drugs had you used prior to meeting

5

A

She doesn't charge me anything anymore.

6

Q

When did she stop charging you?

Jeffrey Epstein?

7

A

I smoked pot. I've taken Ecstasy.

7

A

Since I got back to Australia.

8

Q

Cocaine?

8

Q

So before you left for Titusville,

A

Yeah, I would have snorted cocaine,

9

9

Florida, you saw her and you were paying $200 per

10

um-hum.

10

session?

11

Q

11

A

Yes.

Q

And what has Dr. Lightfoot recommended

12
13

Did you ever abuse alcohol before meeting

Jeffrey Epstein?
A

12

No, I was -- I wasn't even of age to be

13

that you do in order to get better?

14

able to buy it. I mean, if there was alcohol at

14

15

parties I would have drank it, but I wouldn't say I

15

out. She thinks the more that I speak out about it,

16

abused it.

A

She loves what I'm doing with speaking

16

the stronger I'll become. She recommends that I

Okay. Were there ever occasions upon

17

write my book, I tell my story. She thinks not only

18

which you were observed to be drunk by other people,

18

will it help me, but by helping me it'll help others

19

prior to meeting Jeffrey Epstein?

19

find a way to get out of the situation and to know

20

that there's other girls who have gone through what
I've gone through and what they're going through.

17

20

Q

A

If you're drinking, the possibility of

21

getting drunk is always there. I don't -- I can't

21

22

recall exact situation where that was the case,

22

23

but --

23

24
25

Q

Were you diagnosed as a drug addict prior

to meeting Jeffrey Epstein?

She recommends meditation, breathing
techniques, focus techniques.

24

Q

Does she prescribe medications for you?

25

A

No, she doesn't. She's a spiritual

Page 334
1
2
3

Page 336

A

No, I was not diagnosed as a drug addict.

1

Q

Were you sent to live at a rehabilitation

2

facility because of your use of drugs?
No, that was more of a group home. Yes,

4

5

it was also a rehab facility, but it wasn't because I

5

6

was a drug addict. I wasn't coming off of anything.

6

4

7
8
9
10

A

3

Q

Had you abused drugs prior to meeting

Jeffrey Epstein?
A

I took drugs. I didn't abuse them, but I

took them.
Okay.

11

Recreationally.

12

13

Q

How often do you see Dr. Lightfoot?

13

14

A

Once a week every Monday. I've skipped

FaceTime, but --

18
19
20

Q

Q

That's okay. Is there anything that

Are you following her advice?

9

A

expensive to call back home right now, unless you

Is there anything that I do that she

are not actually doing?

Q

17

A

recommends I don't? Sorry, say that one more time.

8

12

this week because I've been over here and it's

Is there anything that she's recommended

Dr. Lightfoot has recommended that you do that you

11

16

Q

that you do that you're not doing?

7

10

15

doctor.

A

Yes, I am.

Q

Okay. And what has Dr. Donahue

recommended that you do?

Has Dr. Lightfoot recommended that you see

a treating doctor in person?
A

No, she's -- she knows my history pretty

21

well. And she's a very wonderful woman and I

22

honestly wouldn't -- Dr. Donahue wants me to go see

23

another psychiatrist in person, but I prefer to stay

24

with Judith because she's someone I can personally

25

relate to.
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1

1

15

Q

All right.
MS. MENNINGER: I'm going to ask that we

16
17

take just a brief break and that I can hopefully then

18

come back and just ask a few final follow-up

19

questions, okay?
THE DEPONENT: Okay.

20

THE VIDEOGRAPHER: We are off the record

21
22

at 5:16.

23

(Recess taken from 5:16 p.m. to 5:25 p.m.)

24

THE VIDEOGRAPHER: We're back on the

25

record at 5:25.

Page 338
1

Page 340
1

Q

8

22

VIRGINIA GIUFFRE 5/3/2016

85 (337 - 340)

Agren Blando Court Reporting & Video, Inc.
Page 341

Page 343

1

Q

When was it?

1

2

A

I don't know the exact date.

2

3

Q

What's your best recollection?

3

4

A

I don't know. I would have to have dates

4

5

in front of me. If you've got something that has a

5

6

date on there, I'm happy to look at it and tell you

6

7

it's right or wrong.

7

8

Q

9

ago?

10

A

11

It was a few months ago or many months

read it.
MS. MENNINGER: We're going off the
record.
MR. EDWARDS: Yeah, that's fine. She'll
read.
THE VIDEOGRAPHER: That concludes today's
proceedings. We're off the record at 5:28.
(Proceedings concluded at 5:28 p.m.)

8
9

Um, to my best recollection, it was about

a year ago.

*******

10
11

12

MS. MENNINGER: I have no further

12

13

questions for you at this time. As you know, there

13

14

are some questions that you refused to answer and

14

15

other questions that your attorney directed you not

15

16

to answer. So we will take those up with the Court

16

17

and may see you again.

17

18

THE DEPONENT: Okay.

18

19

MR. EDWARDS: And just as a matter of

19

20

clarification, I don't believe that there's anything

20

21

she's refused to answer. There may be things that

21

22

I've instructed her not to answer because I believe

22

23

that they were privileged or for whatever reason I

23

24

instructed her not to answer but she hasn't refused

24

25

to answer them.

25

Page 342

Page 344

Either way, the record is what it is.

1

2

MS. MENNINGER: I was going to say, do you

2

I have read the foregoing transcript and that the

3

dispute that the court reporter has been taking down

3

same and accompanying amendment sheets, if any,

4

what was said this entire time?

1

5
6

4

constitute a true and complete record of my

MR. EDWARDS: I'll read it. She'll read.

5

testimony.

MS. MENNINGER: Actually, that's a good

6

7

question.

7

8

Q

8

9
10
11

(BY MS. MENNINGER) Do you have any

questions that I've asked you today that you don't
feel like you understood?
A

I, VIRGINIA GIUFFRE, do hereby certify that

________________________________
Signature of Deponent
( ) No Amendments
( ) Amendments Attached

9
10

No, I don't think that there's questions

Acknowledged before me this

11

12

that you've asked me that I don't think I've

12

13

understood. But, you know, I really just want to

13

14

state something for my own piece of mind, if that's

14

Notary Public: ________________________

15

okay, if I'm allowed to do that.

15

Address: _____________________________

16
17

Q

No, that's not really what this forum is

about.

17

My commission expires _________________
Seal:

A

Okay.

18

19

Q

There are other forums.

19

MR. EDWARDS: That will only be good for

20

21

them. There is no reason to say that.

21

22

THE DEPONENT: Okay.

22

23

MR. EDWARDS: You get a chance to talk

23

24
25

later.

_____________________________

16

18

20

_____ day of ______________, 2016.

KAM

24
Do you have an order form? And she'll

25
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1
2
3
4

STATE OF COLORADO)
)

ss.

Page 347
1

REPORTER'S CERTIFICATE

2

COUNTY OF DENVER )

3

I, Kelly A. Mackereth, do hereby certify

4

5

that I am a Registered Professional Reporter and

5

6

Notary Public within the State of Colorado; that

6

7

previous to the commencement of the examination, the

7

8

deponent was duly sworn to testify to the truth.

8

9

I further certify that this deposition was

9

10

taken in shorthand by me at the time and place herein

10

11

set forth, that it was thereafter reduced to

11

12

typewritten form, and that the foregoing constitutes

12

13

a true and correct transcript.

13

14

I further certify that I am not related to,

14

15

employed by, nor of counsel for any of the parties or

15

16

attorneys herein, nor otherwise interested in the

16

17

result of the within action.

17

18
19
20

In witness whereof, I have affixed my

18

signature this 11th day of May, 2016.

23

VIRGINIA GIUFFRE
May 3, 2016
Giuffre v. Maxwell
Case No. 15-cv-07433-RWS

The original videotaped deposition was filed with
Laura A. Menninger, Esq., on approximately the
11th day of May, 2016.
_____ Signature waived.
_____ Unsigned; signed signature page and
amendment sheets, if any, to be filed at
trial.
_____ Reading and signing not requested pursuant
to C.R.C.P. Rule 30(e).
_XXX_ Unsigned; amendment sheets and/or signature
pages should be forwarded to Agren Blando to
be filed in the envelope attached to the
sealed original.

19

My commission expires April 21, 2019.

20

21
22

AGREN BLANDO COURT REPORTING & VIDEO, INC.
216 - 16th Street, Suite 600
Denver, Colorado 80202
4450 Arapahoe Avenue, Suite 100
Boulder, Colorado 80303

____________________________
Kelly A. Mackereth, CRR, RPR, CSR
216 - 16th Street, Suite 600
Denver, Colorado 80202

21

Thank you.

22

AGREN BLANDO COURT REPORTING & VIDEO, INC.

23

cc: All Counsel

24

24

25

25
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3

AGREN BLANDO COURT REPORTING & VIDEO, INC.
216 - 16th Street, Suite 600
Denver, Colorado 80202
4450 Arapahoe Avenue, Suite 100
Boulder, Colorado 80303

4

May 11, 2016

5

Sigrid S. McCawley, Esq.
BOIES, SCHILLER & FLEXNER LLP
401 East Las Olas Boulevard
Suite 1200
Fort Lauderdale, FL 33301-2211

1
2

6
7

- AMENDMENT SHEET Videotaped Deposition of VIRGINIA GIUFFRE
May 3, 2016
Giuffre v. Maxwell
Case No. 15-cv-07433-RWS
The deponent wishes to make the following changes in
the testimony as originally given:
Page Line
Should Read
Reason
____ ____ ______________________________ ______

Re: Videotaped Deposition of VIRGINIA GIUFFRE
Giuffre v. Maxwell
Case No. 15-cv-07433-RWS

____ ____ ______________________________ ______

The aforementioned deposition is ready for reading
and signing. Please attend to this matter by
following BOTH of the items indicated below:

____ ____ ______________________________ ______

_____ Call 303-296-0017 and arrange with us to read
and sign the deposition in our office.

____ ____ ______________________________ ______

_XXX_ Have the deponent read your copy and sign
the signature page and amendment sheets, if
applicable; the signature page is attached.

____ ____ ______________________________ ______

____ ____ ______________________________ ______

17

_____ Read the enclosed copy of the deposition and
sign the signature page and amendment
sheets, if applicable; the signature page is
attached.

18

_XXX_ WITHIN 30 DAYS OF THE DATE OF THIS LETTER

19

_____ By ______ due to a trial date of _______

20

Please be sure the original signature page and
amendment sheets, if any, are SIGNED BEFORE A NOTARY
PUBLIC and returned to Agren Blando for filing with
the original deposition. A copy of these changes
should also be forwarded to counsel of record.
Thank you.

8
9
10
11
12
13
14
15
16

21
22
23

AGREN BLANDO COURT REPORTING & VIDEO, INC.

24
25

cc: All Counsel

____ ____ ______________________________ ______

____ ____ ______________________________ ______

____ ____ ______________________________ ______

____ ____ ______________________________ ______
____ ____ ______________________________ ______
____ ____ ______________________________ ______
____ ____ ______________________________ ______
Signature of Deponent: ____________________
Acknowledged before me this ____ day of
______________, 2016.
Notary's signature ________________
(seal)
My commission expires ____________.
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Haddon,MorganandForeman, P.C
LauraA.Menninger

PH

150 East 10th Avenue
Denver, Colorado 80203
303.831.7364 FX 303.832.2628
www.hmflaw.com
lmenninger@hmflaw.com

May 25, 2016
VIA EMAIL
Meredith Schultz
Boies, Schiller & Flexner LLP
401 East Las Olas Blvd., Suite 1200
Fort Lauderdale, FL 33301
mschultz@bsfllp.com
Re:

Giuffre v. Maxwell, Case No. 15-cv-07433-RWS

Dear Ms. Schultz:
I am not aware of any legal authority that would allow Ms. Maxwell to
“produce” Ross Gow for a deposition and you do not cite to any rule or case that
would either enable or require her to do so. If you are aware of any authority for this
request please provide it to me and I will consider it.
Sincerely,
HADDON, MORGAN AND FOREMAN, P.C.

/s/ Laura A. Menninger
Laura A. Menninger
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1
2
3
4
5
6
7

document that in the computer.
Q

1

All right. So you might take notes while

you're meeting with a patient?

A

Um-hum, yes.
I would say that the majority of the notes

2
3

get done immediately because the medical assistant is

A

(Indicating.)

4

writing down in the, oh, the HPI section why they're

Q

And then when do you enter it into a

5

there. And the assessments, I do everything

6

electronic. I put all the orders in. I put all the

7

labs in, medications, and I make sure that the

8

assessment plan is laid out that -- that day so that

9

if I do get behind, I have to do it later or a couple

computer?
A

I'd say the majority of the time it's

8

either right after if I can, if I have time, or at

9

lunch if I can. If it's at the end of the day, it

days later on the weekend.

10

would probably be the next morning. I'd show up at

10

11

least an hour early to do the afternoon notes in the

11

Basically it's just clicking a button, but

12

morning, the following morning. But there are

12

all of the pertinent information is already filled

13

occasions where I catch up a good day or two later on

13

out in the assessment plan.

14

the weekends.

14

Q

Okay.

15

A

So it's mostly done. I would say if

15
16
17
18
19

Q

It doesn't sound like you're a person who

16

they're not done, they're 70 percent complete and I

A

No, I don't dictate.

17

just -- there's a lot of radial buttons for us to

Q

So you, yourself, are the one who enters

18

click to complete the medical record.

dictates?

it --

19

Q

Okay. And I presume during the course of

Yeah.

20

your work as a resident and then at Saint Thomas

Q

-- into a computer?

21

More, you strive to keep accurate records in your

A

Yes.

22

practice?

Q

And do you make a notation when you enter

20

A

21
22

23

A

Yes.

24

it into the computer as to the time you entered it

24

Q

You've been trained to do that?

25

relative to the time the information was taken?

25

A

Yes.

Q

23

Page 36

Page 34
1
2

A

No.

1

Q

So, for example, in old school medical

2

All right. Do you know how you came to be

the doctor for Virginia Giuffre?
A

No. I -- she would have filled out a new

3

records where it might say dictated on a later date,

3

4

your system doesn't reflect that?

4

patient packet and showed up for a new patient

5

appointment for a particular reason. I reviewed it.

5
6
7
8
9

A

I have to go in -- there might be a thing

that says when it was signed.
Q

6

So there was a provision for an electronic

signature?
A

Yeah, I mean, I electronically sign all

7
8

Q

9

is now?
A

Do you know where that new patient packet
It's going to be scanned in the computer.

10

the notes. So that might say the time. I guess I

10

11

look at it.

11

If you don't have it, I brought my computer. I can

12

probably scan it and print it out or just print it

13

out.

12
13
14

Q

And what is the purpose in your mind of

keeping good records of your patient visits?
A

One, so that I or somebody else can see

14

Q

Is that among the documents that you have

next to you?

15

what happened at the visit to see what happened and

15

16

get an idea of what happened in the past and what to

16

17

do going forward.

17

have it -- I should have it on my computer. I could

18

probably log in and print it, to be honest. It

19

wouldn't be that hard. I assumed that the hospital

18
19

Q

Fair to say it's important for purposes of

future treatment of that patient, correct?

A

The new patient packet isn't here, but I

20

A

Yes.

20

is taking care of all the documentation that was

21

Q

For example, medications need to be well

21

requested. So I didn't actually bring it.

22

documented?

22

23

A

Yes.

23

24

Q

And complaints of symptoms would be

24

25

documented?

25

Q

I understand.

A

I actually have it, happen to have it with

me.
Q

All right. Why don't we -- we can
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EXHIBIT K

From:
To:
Subject:
Date:

Richards, Jason R.
Robert Giuffre
RE: Hi There
Wednesday, August 27, 2014 10:44:32 AM

Hi Jenna,
My suggestion is for you to do a Freedom of Information Act request (www.foia.gov) for the information
you are looking for because I am not able to release information (should there be any) from FBI
records. You need to include as many details as possible so they can focus and narrow the search.
Explain that you are looking for information related to your recovery as a victim of
. The
process may take some time but it is the appropriate method for you to obtain any possible records
regarding your recovery. Hope this helps.
Best wishes,
Jason
-----Original Message----From:
Sent: Wednesday, August 27, 2014 9:49 AM
To: Richards, Jason R.
Subject: Hi There
G'day Jason,
I know I am a pain in your rear right now and I don't want to be but I am so close to wrapping up an
era, just need a couple dates confirmed is all.
If you aren't sure about the dates which you have already said that's fine. I have turned the Wilton
Manors police dept upside down looking through records and come up w nada. What was your
acquaintance's name that took my statement about
Is it possible that it wasn't Wilton
Manors and maybe it was somewhere else?
I'm really racking my brain about this!! It would be a personal favor to me and I am so very much
appreciative of anything you might know!!
Thanks a lot mate!!
Jenna
Sent from my iPhone

GIUFFRE005607
CONFIDENTIAL

From:
To:
Subject:
Date:

Richards, Jason R.
Re: Hi There
Wednesday, August 27, 2014 10:50:27 AM

Feel free to reach out to me any time.
Take care.
Jason
----- Original Message ----From:
To: Richards, Jason R.
Sent: Wed Aug 27 10:46:50 2014
Subject: Re: Hi There
Thank you Jason. I hope all has been well for you and yours!
All the best, I won't bother you again.
Jenna
Sent from my iPhone
> On Aug 27, 2014, at 10:44 AM, "Richards, Jason R." <Jason.Richards2@ic.fbi.gov> wrote:
>
> Hi Jenna,
>
> My suggestion is for you to do a Freedom of Information Act request (www.foia.gov) for the
information you are looking for because I am not able to release information (should there be any) from
FBI records. You need to include as many details as possible so they can focus and narrow the search.
Explain that you are looking for information related to your recovery as a victim of
. The
process may take some time but it is the appropriate method for you to obtain any possible records
regarding your recovery. Hope this helps.
>
> Best wishes,
>
> Jason
>
> -----Original Message----> From:
> Sent: Wednesday, August 27, 2014 9:49 AM
> To: Richards, Jason R.
> Subject: Hi There
>
> G'day Jason,
>
> I know I am a pain in your rear right now and I don't want to be but I am so close to wrapping up an
era, just need a couple dates confirmed is all.
>
> If you aren't sure about the dates which you have already said that's fine. I have turned the Wilton
Manors police dept upside down looking through records and come up w nada. What was your
acquaintance's name that took my statement about
? Is it possible that it wasn't Wilton
Manors and maybe it was somewhere else?
>
> I'm really racking my brain about this!! It would be a personal favor to me and I am so very much
appreciative of anything you might know!!

GIUFFRE005608
CONFIDENTIAL

>
> Thanks a lot mate!!
>
> Jenna
>
> Sent from my iPhone

GIUFFRE005609
CONFIDENTIAL

From:
To:
Subject:
Date:

Jason.Richards2@ic.fbi.gov
Virginia Roberts(Jane doe 102)
Tuesday, April 15, 2014 9:50:31 AM

Hi Jason,
Long time, no talk. I hope all has been well for you and yours!! I am now back in the USA, not too
many people know about that and I'd like to keep it that way as my case against Jeffrey Epstein has
intensified!! I am here to get this BS non- prosecution agreement thrown out and speaking w Judge
Paul Cassal he suggested trying to get ahold of any photos and/or video recordings released by the FBI
to assist our case further in proving how much pedophilia occurred by Jeffrey and the many other
monsters he obliged w underage girls. If this is a possibility please let me know so I can give you Brad
Edwards( my attorney) his contact details. Many thanks for your time and I hope we should meet again.
Kindest Regards,
Virginia Roberts
Phone

8

Sent from my iPhone

GIUFFRE005610
CONFIDENTIAL

From:
To:
Subject:
Date:

christina.pyror@ic.fbi.gov
Virginia Roberts re: Jeffrey Epstein Case
Wednesday, April 16, 2014 1:52:05 PM

Hi Christina,
I was wondering if you remember me from Sydney Consulate, I am a victim in the investigation from
the Jeffrey Epstein case and was wondering if you could tell me if I would be able to get ahold of any
of the pics and/or videos that the FBI might have confiscated from any of Epstein's residences? Also can
I ask if you might have any of the flight logs that include my name in them to be sent to me as well.
It's all for evidential purposes and would prove a many of things to help my case.
Kindest Regards,
Virginia Roberts
Sent from my iPhone

GIUFFRE005611
CONFIDENTIAL

From:
To:
Subject:
Date:

sharonrikard@gmail.com on behalf of Sharon Rikard
Virginia Giuffre
Re: Victims Refuse Silence
Saturday, March 28, 2015 9:49:55 AM

Hi Virginia,
So sorry for the late response. Our organization currently works with survivors of
sex trafficking provided continuing education, life skills and counseling. We will help
with transportation and their basic necessities. Our ultimate goal is a home for
domestic minor sex trafficking survivors.
Our contact information is:
doorstofreedom.com
infor@doorstofreedom.com
843-817-0740
I am going to forward your information to our Attorney Generals office as
Marie Sazehn has compiled a list of organizations in our state of people/organizations
and their involvement in helping survivors.
Thanks for all you are doing to help others!
Blessings,
Sharon Rikard

GIUFFRE005612
CONFIDENTIAL

From:
To:
Subject:
Date:

Virginia Giuffre
sharon@doorstofreedom.com
Victims Refuse Silence
Wednesday, March 18, 2015 12:19:06 PM

Hi Sharon,
This is Virginia, we spoke earlier and I just wanted to say thank you for your time and what your doing
to help the victims in your area. The mentality has to be changed!! Good luck!!
Kindest Regards,
Virginia Roberts
Sent from my iPhone

GIUFFRE005613
CONFIDENTIAL
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4/10/2015 20:04

4/10/2015 23:46

4/13/2015 13:52

4/13/2015 13:56

4/14/2015 23:38

Email From

Virginia Giuffre

Email To

Smccawley@BSFLLP.com

Sigrid McCawley

Virginia Giuffre

Page Count

Doc
Type

Attorney
Client/joint
defense/commo
Email chain with Giuffre, McCawley and BSF staff regarding legal n interest/work
advice related to VRS
product
Withheld

2

msg

Attorney
Client/joint
defense/commo
Email chain with Giuffre, McCawley and BSF staff regarding legal n interest/work
advice related to VRS
product
Withheld

2

msg

AC Privilege and
Work
Product/joint
defense/commo
n interest
Withheld

3

msg

StanPottinger@aol.com,brad@pat Email chain with Giuffre, Pottinger, Edwards and McCawley re
htojustice.com
legal advice regarding potential public statements

AC Privilege and
Work
Product/joint
defense/commo
n interest
Withheld

3

msg

Email chain with Giuffre, Pottinger, Edwards and McCawley re
legal advice regarding media issues

AC Privilege and
Work
Product/joint
defense/commo
n interest
Withheld

3

msg

Providing legal advice related to VRS

Attorney
Client/joint
defense/commo
n interest/work
product
Withheld

1

msg

CC Address

Smccawley@BSFLLP.com

Sigrid McCawley

Virginia Giuffre

Smccawley@BSFLLP.com

Brad Edwards

Smccawley@BSFLLP.com,bri
ttany@pathtojustice.com
stan
pottinger@aol.com

Subject Matter

Email chain with Giuffre, McCawley legal assistant re seeking
and providing information sought by attorney to assist in
providing legal advice, with attachments

Plaintiff Virginia Giuffre's Revised Supplemental Privilege Log dated June 9, 2016

Privilege
Type of Privilege Action

Log
ID

Page Count

Doc
Type

Attorney
Client/joint
defense/commo
Email chain with Giuffre and McCawley re legal advice regarding n interest/work
media issues
product
Withheld

2

msg

Sigrid McCawley

Attorney
Client/joint
defense/commo
Email chain with Giuffre and McCawley re legal advice regarding n interest/work
media issues
product
Withheld

2

msg

Sigrid McCawley

Providing legal advice re records retention, with attachments

Attorney
Client/joint
defense/commo
n interest/work
product
Withheld

1

msg

75

Attached letter providing legal advice re document retention

Attorney
Client/joint
defense/commo
n interest/work
product
Withheld

2

pdf

76

Attorney
Client/joint
defense/commo
Email chain with Giuffre and McCawley re legal advice regarding n interest/work
potential deposition
product
Withheld

1

msg

Attorney
Client/joint
defense/commo
n interest/work
product
Withheld

1

msg

72

73

74

77

Email Sent Date

4/16/2015 11:14

4/16/2015 11:47

4/24/2015 19:22

4/24/2015 19:59

4/27/2015 21:20

Email From

Virginia Giuffre

Virginia Giuffre

Brad Edwards

Email To

CC Address

Smccawley@BSFLLP.com

Smccawley@BSFLLP.com

Smccawley@BSFLLP.com

Subject Matter

Seeking information to assist in providing legal advice

Plaintiff Virginia Giuffre's Revised Supplemental Privilege Log dated June 9, 2016

Privilege
Type of Privilege Action

Log
ID

Email Sent Date

Legal documents provided to assist in providing legal advice

Privilege
Type of Privilege Action
AC Privilege and
Work
Product/joint
defense/commo
n interest
Withheld

Brittany Henderson

Email chain with Giuffre, Henderson and paralegal re seeking
and providing information to assist in providing legal advice

Attorney
Client/joint
defense/commo
n interest/work
product
Withheld

2

msg

Virginia Giuffre

brittany@pathtojustice.com

AC Privilege and
Work
Email chain with Giuffre, Henderson, Edwards, McCawley and
Product/joint
legal assistant re seeking information to assist in providing legal defense/commo
advice
n interest
Withheld

2

msg

brittany@pathtojustice.com

AC Privilege and
Work
Email chain with Giuffre, Henderson, Edwards, McCawley and
Product/joint
legal assistant re seeking information to assist in providing legal defense/commo
advice, with attachment
n interest
Withheld

2

msg

Email chain with McCawley, Giuffre, Edwards, Pottinger,
Henderson and Paralegal re seeking and providing information
to assist in legal advice, with attachments

AC Privilege and
Work
Product/joint
defense/commo
n interest
Withheld

1

msg

Email chain with Giuffre, McCawley, Edwards, Pottinger and
Paralegal re seeking information to assist in providing legal
advice re potential litigation

AC Privilege and
Work
Product/joint
defense/commo
n interest
Withheld

2

msg

Email chain with Giuffre and McCawley re case research, with
attachment

AC Privilege and
Work
Product/joint
defense/commo
n interest
Withheld

2

msg

Email From

Email To

CC Address

Subject Matter

Smccawley@BSFLLP.com,brad@pa
thtojustice.com,
78

79

80

81

82

83

84

4/30/2015 6:42

4/30/2015 7:02

4/30/2015 7:05

5/4/2015 20:04

5/11/2015 18:20

5/11/2015 18:34

5/11/2015 18:40

Brittany Henderson

Virginia Giuffre

eperez@BSFLLP.com

Sigrid McCawley

Virginia Giuffre

Sigrid McCawley

Smccawley@BSFLLP.com

Smccawley@BSFLLP.com

Plaintiff Virginia Giuffre's Revised Supplemental Privilege Log dated June 9, 2016

Page Count

Doc
Type

1

msg

Log
ID

Email Sent Date

Email From

85

5/11/2015 18:45

Sigrid McCawley

Email To

CC Address

brad@pathtojustice.com,

86

87

88

5/11/2015 18:47

5/11/2015 18:56

5/17/2015 22:37

Virginia Giuffre

Virginia Giuffre

Smccawley@BSFLLP.com

brad@pathtojustice.com

Sigrid McCawley

89

90

91

5/17/2015 22:40

5/18/2015 18:40

Sigrid McCawley

Virginia Giuffre

Smccawley@BSFLLP.com

Providing and seeking information to assist in legal advice re
potential legal action, with attachment

Privilege
Type of Privilege Action
AC Privilege and
Work
Product/joint
defense/commo
n interest
Withheld

Email chain with Giuffre and McCawley re seeking information
to assist in providing legal advice re potential litigation

Attorney
Client/joint
defense/commo
n interest/work
product
Withheld

1

msg

Email chain with Giuffre, McCawley, Edwards, Pottinger and
Paralegal re seeking information to assist in providing legal
advice re potential litigation

AC Privilege and
Work
Product/joint
defense/commo
n interest
Withheld

2

msg

Providing litigation documents to client, with attachments

Attorney
Client/joint
defense/commo
n interest/work
product
Withheld

3

msg

Attached draft legal agreement

AC Privilege and
Work
Product/joint
defense/commo
n interest
Withheld

10

pdf

Providing legal advice re legal agreement, with attachment

Attorney
Client/joint
defense/commo
n interest/work
product
Withheld

1

msg

Discussion of confidential agreement, with attachments

AC Privilege and
Work
Product/joint
defense/commo
n interest
Withheld

1

msg

Subject Matter

Plaintiff Virginia Giuffre's Revised Supplemental Privilege Log dated June 9, 2016

Page Count

Doc
Type

1

msg

Log
ID

Email Sent Date

Subject Matter

Privilege
Type of Privilege Action

Page Count

Doc
Type

Attached confidential agreement page

Attorney
Client/joint
defense/commo
n interest/work
product
Withheld

1

jfif

Attached confidential agreement page

Attorney
Client/joint
defense/commo
n interest/work
product
Withheld

1

jfif

Conveying attorney mental impression regarding hearing

Attorney
Client/joint
defense/commo
n interest/work
product
Withheld

1

msg

Email chain with Giuffre and McCawley re attorney mental
impression regarding hearing

Attorney
Client/joint
defense/commo
n interest/work
product
Withheld

1

msg

Sigrid McCawley

Attorney
Client/joint
defense/commo
n interest/work
Providing advice re status and strategy of ongoing legal matters product
Withheld

6

msg

Sigrid McCawley

Attorney
Client/joint
defense/commo
n interest/work
product
Withheld

4

msg

Email From

Email To

CC Address

92

93

94

95

96

97

6/5/2015 19:16

6/6/2015 17:20

6/25/2015 2:26

7/17/2015 14:19

Sigrid McCawley

Virginia Giuffre

Smccawley@BSFLLP.com

eperez@BSFLLP.com

Discussion with S. McCawley regarding file related to
representation by B. Josefsberg

Plaintiff Virginia Giuffre's Revised Supplemental Privilege Log dated June 9, 2016

Log
ID

98

99

100

101

102

103

104

Email Sent Date

7/27/2015 21:53

7/29/2015 19:45

8/5/2015 19:51

8/6/2015 2:14

8/6/2015 2:45

8/6/2015 2:55

8/6/2015 3:48

Email From

Virginia Giuffre

Email To

Subject Matter

Privilege
Type of Privilege Action

Page Count

Doc
Type

Providing information to assist in legal advice re potential
litigation

Attorney
Client/joint
defense/commo
n interest/work
product
Withheld

1

msg

Conveying legal advice on media issues

Attorney
Client/joint
defense/commo
n interest/work
product
Withheld

1

msg

Email chain with Giuffre, McCawley and paralegals re
information sought to assist in providing legal advice

AC Privilege and
Work
Product/joint
defense/commo
n interest
Withheld

1

msg

Email chain with Giuffre, McCawley, legal intern and paralegal
re seeking information to assist in providing legal advice re
potential litigation

AC Privilege and
Work
Product/joint
defense/commo
n interest
Withheld

2

msg

Email chain with Giuffre, McCawley, legal intern, Edwards and
paralegal re seeking information to assist in providing legal
advice re potential litigation

AC Privilege and
Work
Product/joint
defense/commo
n interest
Withheld

2

msg

Email chain with Giuffre, McCawley, legal intern and paralegal
re seeking information to assist in providing legal advice re
potential litigation

AC Privilege and
Work
Product/joint
defense/commo
n interest
Withheld

2

msg

Smccawley@BSFLLP.com,brad@pa Email chain with McCawley, Giuffre, and Paralegals re seeking
thtojustice.com
information to assist in legal advice, with attachments

AC Privilege and
Work
Product/joint
defense/commo
n interest
Withheld

2

msg

CC Address

Smccawley@BSFLLP.com

Sigrid McCawley

StanPottinger@aol.com

Sigrid McCawley

Sigrid McCawley

Sigrid McCawley

Virginia Giuffre

Sigrid McCawley

brad@pathtojustice.com

Smccawley@BSFLLP.com

Plaintiff Virginia Giuffre's Revised Supplemental Privilege Log dated June 9, 2016

Log
ID

105

106

107

Email Sent Date

8/6/2015 3:51

9/1/2015 18:54

9/7/2015 18:24

Email From

Virginia Giuffre

Email To

CC Address

Smccawley@BSFLLP.com

110

9/7/2015 18:58

9/15/2015 21:58

Sigrid McCawley

Virginia Giuffre

Page Count

Doc
Type

2

msg

2

msg

Providing information sought by attorneys to provide legal
advice, with attachment

Attorney
Client/joint
defense/commo
n interest/work
product
Withheld

1

msg

Attached Information sought by attorneys to provide legal
advice

AC Privilege and
Work
Product/joint
defense/commo
n interest
Withheld

4

docx

brad@pathtojustice.com,
,stan
pottinger@aol.com

Email chain with Giuffre, Edwards, Pottinger and McCawley re
collection of information to assist in providing legal advice re
potential litigation

Attorney
Client/joint
defense/commo
n interest/work
product
Withheld

1

msg

Smccawley@BSFLLP.com

Attorney
Client/joint
defense/commo
Email chain with Giuffre and McCawley re draft legal document n interest/work
product
Withheld
relating to litigation

1

msg

brad@pathtojustice.com,brittany@ Providing and seeking information to assist in legal advice re
pathtojustice.com
potential legal action, with attachment

brad@pathtojustice.com,sm
ccawley@bsfllp.com,stanpot
tinger@aol.com

108

109

Email chain with Giuffre, McCawley, legal intern and paralegal
re seeking information to assist in providing legal advice re
potential litigation

Privilege
Type of Privilege Action
AC Privilege and
Work
Product/joint
defense/commo
n interest
Withheld
AC Privilege and
Work
Product/joint
defense/commo
n interest
Withheld

Sigrid McCawley

Virginia Giuffre

Subject Matter

Plaintiff Virginia Giuffre's Revised Supplemental Privilege Log dated June 9, 2016

Log
ID

111

112

113

114

115

116

Email Sent Date

9/15/2015 22:04

9/15/2015 22:07

9/20/2015 12:15

9/20/2015 14:47

9/20/2015 19:16

9/20/2015 19:29

Page Count

Doc
Type

Sigrid McCawley

Attorney
Client/joint
defense/commo
Email chain with Giuffre and McCawley re draft legal document n interest/work
relating to litigation
product
Withheld

2

msg

Virginia Giuffre

Attorney
Client/joint
defense/commo
Email chain with Giuffre and McCawley re draft legal document n interest/work
relating to litigation
product
Withheld

2

msg

Attorney
Client/joint
defense/commo
n interest/work
product
Withheld

1

msg

Smccawley@BSFLLP.com

Attorney
Client/joint
defense/commo
n interest/work
Email chain with Giuffre and McCawley re potential legal action. product
Withheld

1

msg

Smccawley@BSFLLP.com

Attorney
Client/joint
defense/commo
n interest/work
Email chain with Giuffre and McCawley re potential legal action. product
Withheld

1

msg

Attorney
Client/joint
defense/commo
n interest/work
Email chain with Giuffre and McCawley re potential legal action. product
Withheld

2

msg

Email From

Email To

CC Address

Smccawley@BSFLLP.com

Sigrid McCawley

Virginia Giuffre

Virginia Giuffre

Sigrid McCawley

brad@pathtojustice.com

Subject Matter

Conveying information about potential legal action.

Plaintiff Virginia Giuffre's Revised Supplemental Privilege Log dated June 9, 2016

Privilege
Type of Privilege Action

Log
ID

117

118

119

120

121

122

Email Sent Date

9/20/2015 19:30

9/21/2015 14:48

Email From

Virginia Giuffre

Sigrid McCawley

Email To

CC Address

Smccawley@BSFLLP.com

Page Count

Doc
Type

Attorney
Client/joint
defense/commo
n interest/work
Email chain with Giuffre and McCawley re potential legal action. product
Withheld

2

msg

Communication re initiation of lawsuit, with attachments

AC Privilege and
Work
Product/joint
defense/commo
n interest
Withheld

1

msg

Attached draft legal document relating to litigation

AC Privilege and
Work
Product/joint
defense/commo
n interest
Withheld

12

pdf

Attached draft legal document relating to litigation

Attorney
Client/joint
defense/commo
n interest/work
product
Withheld

2

pdf

Attached draft legal document relating to litigation

Attorney
Client/joint
defense/commo
n interest/work
product
Withheld

2

pdf

Attached draft legal document relating to litigation

Attorney
Client/joint
defense/commo
n interest/work
product
Withheld

3

pdf

Subject Matter

Plaintiff Virginia Giuffre's Revised Supplemental Privilege Log dated June 9, 2016

Privilege
Type of Privilege Action

Log
ID

123

125

Email Sent Date

9/21/2015 14:51

Email From

Virginia Giuffre

Virginia Giuffre, Brad
Edwards, Paul Cassell,
Brittany Henderson (and
other , Sigrid McCawley,
Meredith Schultz, David
Boies, Jack Scarola, Stan
Pottinger, Ellen
Brockman, Legal
Assistants, Professionals
retained by attorneys to
Emails, letters, and
aid in the rendition of
other communications legal advice and
from 2011 - Present representation

Page Count

Doc
Type

Smccawley@BSFLLP.com

Attorney
Client/joint
defense/commo
n interest/work
Email chain with Giuffre and McCawley re potential legal action. product
Withheld

1

msg

Virginia Giuffre, Brad
Edwards, Paul Cassell,
Brittany Henderson, Sigrid
McCawley, Meredith
Schultz, David Boies, Jack
Scarola, Stan Pottinger, Ellen
Brockman, Legal Assistants,
Professionals retained by
attorneys to aid in the
rendition of legal advice and
representation

Plaintiff has objected that Defendant’s requests are overly
broad and unduly burdensome, as individually logging all
privileged responsive documents would be overly burdensome.
Plaintiff contends that requests targeting such privileged
information are not reasonably calculated to lead to the
discovery of admissible evidence, are not important to resolving
the issues, are not relevant to any party’s claim or defense, are
not proportional to the needs of the case, and creates a heavy
burden on Plaintiff that outweighs its benefit. Therefore,
Plaintiff has employed categorical logging pursuant to Local Civil
Rule 26.2(c). Correspondence re: Jane Doe #1 and Jane Doe #2
v. United States ("CVRA case"), Case no. 08-80736-CIV-Marra,
pending in the Southern District of Florida. Documents withheld
pursuant to the privileges asserted included communications
from Ms. Giuffre to the attorneys listed seeking legal advice
related to the CVRA case, communications from the attorneys
to Ms. Giuffre giving legal advice or giving attorney mental
impressions related to the CVRA case, communications sending
or attaching attorney work product related to the CVRA case,
AC Privilege and
and/or communications sending or attaching client revisions to
Work
attorney work product related to the CVRA case, and
Product/joint
communications re evidence.
defense/commo
n interest
Withheld

Approx. 1.3K
docs
overlapping
with other
cases

Email To

CC Address

Subject Matter

Plaintiff Virginia Giuffre's Revised Supplemental Privilege Log dated June 9, 2016

Privilege
Type of Privilege Action

Log
ID

126

Email Sent Date

Email From

Virginia Giuffre, Brad
Edwards, Paul Cassell,
Brittany Henderson,
Sigrid McCawley,
Meredith Schultz, David
Boies, Stephen Zach,
Stan Pottinger, Ellen
Brockman, Legal
Assistants, Professionals
retained by attorneys to
Emails, letters, and
aid in the rendition of
other communications legal advice and
from 9/21/15 - Present representation

Email To

CC Address

Virginia Giuffre, Brad
Edwards, Paul Cassell,
Brittany Henderson, Sigrid
McCawley, Meredith
Schultz, David Boies,
Stephen Zach, Stan
Pottinger, Ellen Brockman,
Legal Assistants,
Professionals retained by
attorneys to aid in the
rendition of legal advice and

Subject Matter

Privilege
Type of Privilege Action

Page Count

Plaintiff has objected that Defendant’s requests are overly
broad and unduly burdensome, as individually logging all
privileged responsive documents would be overly burdensome.
Plaintiff contends that requests targeting such privileged
information are not reasonably calculated to lead to the
discovery of admissible evidence, are not important to resolving
the issues, are not relevant to any party’s claim or defense, are
not proportional to the needs of the case, and creates a heavy
burden on Plaintiff that outweighs its benefit. Therefore,
Plaintiff has employed categorical logging pursuant to Local Civil
Rule 26.2(c). Correspondence re: Giuffre v. Maxwell (“Maxwell
case”), 15-cv-07433-RWS, pending in the Southern District of
New York, since the date of filing, September 21, 2015.
Documents withheld pursuant to the privileges asserted
included communications from Ms. Giuffre to the attorneys
listed seeking legal advice related to the Maxwell case,
communications from the attorneys to Ms. Giuffre giving legal
advice or giving attorney mental impressions related to the
Maxwell case, communications sending or attaching attorney
work product related to the Maxwell case, and/or
communications sending or attaching client revisions to
attorney work product related to the Maxwell case, and
communications re evidence.

AC Privilege and
Work
Product/joint
defense/commo
n interest
Withheld

Approx. 1.3K
docs
overlapping
with other
cases

Plaintiff Virginia Giuffre's Revised Supplemental Privilege Log dated June 9, 2016

Doc
Type

Log
ID

127

Email Sent Date

Email From

Virginia Giuffre, Brad
Edwards, Paul Cassell,
Brittany Henderson,
Sigrid McCawley,
Meredith Schultz, David
Boies, Stephen Zach,
Stan Pottinger, Ellen
Brockman, Legal
Assistants, Professionals
Emails, letters, and
retained by attorneys to
other communications aid in the rendition of
from January 2015 - legal advice and
Present
representation

Email To

CC Address

Virginia Giuffre, Brad
Edwards, Paul Cassell,
Brittany Henderson, Sigrid
McCawley, Meredith
Schultz, David Boies,
Stephen Zach, Stan
Pottinger, Ellen Brockman,
Legal Assistants,
Professionals retained by
attorneys to aid in the
rendition of legal advice and

Subject Matter

Privilege
Type of Privilege Action

Page Count

Plaintiff has objected that Defendant’s requests are overly
broad and unduly burdensome, as individually logging all
privileged responsive documents would be overly burdensome.
Plaintiff contends that requests targeting such privileged
information are not reasonably calculated to lead to the
discovery of admissible evidence, are not important to resolving
the issues, are not relevant to any party’s claim or defense, are
not proportional to the needs of the case, and creates a heavy
burden on Plaintiff that outweighs its benefit. Therefore,
Plaintiff has employed categorical logging pursuant to Local Civil
Rule 26.2(c). Correspondence re: Bradley Edwards and Paul
Cassell v.
pending in the Seventeenth Judicial Circuit, Broward
County, Florida. Documents withheld pursuant to the privileges
asserted included communications from Ms. Giuffre to the
attorneys listed seeking legal advice related to the
case, communications from the attorneys to Ms. Giuffre giving
legal advice or giving attorney mental impressions related to the
case, communications sending or attaching attorney
work product related to the
case, and/or
communications sending or attaching client revisions to
attorney work product related to the
case, and
communications re evidence.

AC Privilege and
Work
Product/joint
defense/commo
n interest
Withheld

Approx. 1.3K
docs
overlapping
with other
cases

Plaintiff Virginia Giuffre's Revised Supplemental Privilege Log dated June 9, 2016

Doc
Type

Log
ID

128
129

Email Sent Date

Email From

Virginia Giuffre, Bob
Josefsberg, Katherine W.
Ezell, Amy Ederi, other
Podhurst attorneys,
Legal Assistants, and
Emails, letters, and
Professionals retained by
other communications attorneys to aid in the
from 2009 - Present rendition of legal advice
6/10/2015

Email To

CC Address

Subject Matter

Plaintiff has objected that Defendant’s requests are overly
broad and unduly burdensome, as individually logging all
privileged responsive documents would be overly burdensome.
Plaintiff contends that requests targeting such privileged
information are not reasonably calculated to lead to the
discovery of admissible evidence, are not important to resolving
the issues, are not relevant to any party’s claim or defense, are
not proportional to the needs of the case, and creates a heavy
burden on Plaintiff that outweighs its benefit. Therefore,
Plaintiff has employed categorical logging pursuant to Local Civil
Rule 26.2(c). Correspondence re: Jane Doe No. 102 v. Jeffrey
Epstein (“Epstein case”), Case No. 09-80656-CIV-Marra/Johnson
(Southern District of Florida). Documents withheld pursuant to
the privileges asserted included communications from Ms.
Giuffre to the attorneys listed seeking legal advice related to the
Epstein case, communications from the attorneys to Ms. Giuffre
giving legal advice or giving attorney mental impressions related
to the Epstein case, communications sending or attaching
attorney work product related to the Epstein case, and/or
communications sending or attaching client revisions to
attorney work product related to the Epstein case, and
communications re evidence.
Email chain with Giuffre and McCawley seeking information to
assist with attorney advice.

Virginia Giuffre, Bob
Josefsberg, Katherine W.
Ezell, Amy Ederi, other
Podhurst attorneys, Legal
Assistants, and Professionals
retained by attorneys to aid
in the rendition of legal
advice

Virginia Giuffre

130

131

132

4/29/2015

Brittany Henderson

Andres Ortiz

eperez@BSFLLP.com

133

brittany henderson

aortiz@BSFLLP.com

Approx. 1.3K
docs
overlapping
with other
cases
msg

Letter from Virginia Giuffre to David Boies conveying requested AC Privilege and
information to assist in providing legal advice.
Work Product
Withheld

26

pdf

AC Privilege and
Work Product
Withheld

1

msg

AC Privilege and
Work Product
Withheld

1

msg

AC Privilege and
Work Product
Withheld

1

msg

Communication re VRS registrations

Smccawley@BSFLLP.com,brad@pa
thtojustice.com,garvin@lclark.edu,
4/29/2015

AC Privilege and
Work
Product/joint
defense/commo
n interest
Withheld

Communication re legal advice re VRS communications.

Plaintiff Virginia Giuffre's Revised Supplemental Privilege Log dated June 9, 2016

Attorney Client

Doc
Type

2

Smccawley@BSFLLP.com,brad@pa
thtojustice.com,garvin@lclark.edu, Email chain with McCawley, Edwards, Garvin, Henderson,
Giuffre and BSF staff re legal advice re VRS communications.

bh699@nova.edu

Page Count

Withheld

Smccawley@BSFLLP.com,brad@pa
thtojustice.com,
4/30/2015

Privilege
Type of Privilege Action

Log
ID

Privilege
Type of Privilege Action

Page Count

Doc
Type

Paul Cassell

brad@pathtojustice.com

Smccawley@BSFLLP.com,brittany Email chain with Cassell, McCawley, Edwards, Garvin, Beloof,
@pathtojustice.com,eperez@BSFLL Henderson, Giuffre and BSF staff re legal advice re VRS
P.com
registrations.

AC Privilege and
Work Product
Withheld

5

msg

Sigrid McCawley

brittany@pathtojustice.com,eperez Email chain with Cassell, McCawley, Edwards, Garvin, Beloof,
brad@pathtojustice.com,cas @BSFLLP.com,
Henderson, Giuffre and BSF staff re legal advice re VRS
sellp@law.utah.edu
registrations.

AC Privilege and
Work Product
Withheld

4

msg

Smccawley@BSFLLP.com,brittany Email chain with Cassell, McCawley, Edwards, Garvin, Beloof,
@pathtojustice.com,eperez@BSFLL Henderson, Giuffre and BSF staff re legal advice re VRS
P.com
registrations.

AC Privilege and
Work Product
Withheld

4

msg

Attorney Client
Attorney Client

Withheld
Withheld

1
1

msg
msg

Attorney Client

Redacted

3

msg

Attorney Client

Redacted

3

msg

Lcarlsen@BSFLLP.com,Smccawley
@BSFLLP.com,brad@pathtojustice. Email chain with Giuffre, McCawley, Edwards, Pottinger and BSF
com
staff re media communications.
Attorney Client
Email chain with Giuffre and Pottinger re media
communications.
Attorney Client

Redacted

3

msg

Redacted

2

msg

143

Letter from Virginia Giuffre to David Boies conveying requested AC Privilege and
information to assist in providing legal advice.
Work Product
Withheld

26

pdf

144

Letter from Virginia Giuffre to David Boies conveying requested AC Privilege and
information to assist in providing legal advice.
Work Product
Withheld

23

docx

Email chain with Giuffre and McCawley re ongoing litigation.

134

135

Email Sent Date

4/17/2015

4/17/2015

Email From

136

4/17/2015

Brad Edwards

137
138

2/26/2015
2/26/2015

Sigrid McCawley
Sigrid McCawley

139

2/11/2016

Sigrid McCawley

Email To

CC Address

cassellp@law.utah.edu

StanPottinger@aol.com
140

2/11/2016

Sigrid McCawley

141

2/11/2016

StanPottinger@aol.com

142

2/9/2016

StanPottinger@aol.com

145

6/10/2015

Virginia Giuffre

146

4/29/2015

Virginia Giuffre

aortiz@BSFLLP.com

147
148

4/10/2015
2/26/2015

Virginia Giuffre
Virginia Giuffre

Smccawley@BSFLLP.com

Subject Matter

Email chain with Giuffre and McCawley re non-testifying expert.
Communication re non-testifying expert.
Email chain with Giuffre, McCawley, Edwards, Pottinger and BSF
staff re media communications.
Lcarlsen@BSFLLP.com,brad@patht Email chain with Giuffre, McCawley, Edwards, Pottinger and BSF
ojustice.com
staff re media communications.

Smccawley@BSFLLP.com,bh699@n
ova.edu,brad@pathtojustice.com,g Email chain with Henderson, McCawey, Edwards, Garvin and
arvin@lclark.edu
BSF staff re VRS communications.
Email chain with
Giuffre, McCawley, and BSF staff re
legal advice re VRS registrations.
Email confirming legal advice re non-testifying expert.
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Attorney Client

Withheld

2

msg

Attorney Client

Withheld

2

msg

Attorney Client
Attorney Client

Withheld
Withheld

2
1

msg
msg

Log
ID

Email Sent Date

149

Email From

Email To

2/11/2015

Virginia Giuffre

StanPottinger@aol.com

150

2/11/2015

Virginia Giuffre

151

1/13/2015

Virginia Giuffre

152

Virginia Giuffre, Brad
Edwards, Paul Cassell,
Brittany Henderson,
Sigrid McCawley,
Meredith Schultz, David
Boies, Stephen Zach,
Stan Pottinger, Ellen
Brockman, Legal
Emails, letters, and
Assistants, Professionals
other communications retained by attorneys to
from January 2015 - aid in the rendition of
legal advice
Present

CC Address

Privilege
Type of Privilege Action

Page Count

Doc
Type

Redacted

3

msg

Redacted

3

msg

AC Privilege and
Work Product
Withheld

1

msg

AC Privilege and
Work
Product/joint
defense/commo
n interest
Withheld

Approx. 1.3K
overlapping
with other
cases

Attorney Client

Smccawley@BSFLLP.com

Subject Matter
Email chain with Giuffre and Pottinger re media
communications
Email chain with Giuffre, McCawley, Pottinger and BSF staff re
media communications.

Attorney Client

StanPottinger@aol.com

Email chain with Pottinger and Giuffre re anticipated litigation.

Virginia Giuffre, Brad
Edwards, Paul Cassell,
Brittany Henderson, Sigrid
McCawley, Meredith
Schultz, David Boies,
Stephen Zach, Stan
Pottinger, Ellen Brockman,
Legal Assistants,
Professionals retained by
attorneys to aid in the
rendition of legal advice

Plaintiff has objected that Defendant’s requests are overly
broad and unduly burdensome, as individually logging all
privileged responsive documents would be overly
burdensome. Plaintiff contends that requests targeting
such privileged information are not reasonably calculated
to lead to the discovery of admissible evidence, are not
important to resolving the issues, are not relevant to any
party’s claim or defense, are not proportional to the
needs of the case, and creates a heavy burden on Plaintiff
that outweighs its benefit. Therefore, Plaintiff has
employed categorical logging pursuant to Local Civil Rule
26.2(c). This categorical entry is regarding correspondence
re potential legal action against entities and individuals.
Documents withheld pursuant to the privileges asserted
included communications from Ms. Giuffre to the
attorneys listed seeking legal advice related to potential
law suits, communications from the attorneys to Ms.
Giuffre giving legal advice or giving attorney mental
impressions related to the law suits, communications
sending or attaching attorney work product related to
potential lawsuits, and/or communications sending or
attaching client revisions to attorney work product related
to potential lawsuits, and communications re evidence.
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Log
ID

Email Sent Date

Email From

Email To

CC Address

The law enforcement
entity, Virginia Giuffre,
David Boies, Stan
Pottinger, Sigrid
McCawley, Paul Cassell,
Brad Edwards

The law enforcement entity,
Virginia Giuffre, David Boies,
Stan Pottinger, Sigrid
McCawley, Paul Cassell, Brad
Edwards

Subject Matter

Plaintiff has objected that Defendant’s requests are overly
broad and unduly burdensome, as individually logging all
privileged responsive documents would be overly
burdensome. Plaintiff contends that requests targeting
such privileged information are not reasonably calculated
to lead to the discovery of admissible evidence, are not
important to resolving the issues, are not relevant to any
party’s claim or defense, are not proportional to the
needs of the case, and creates a heavy burden on Plaintiff
that outweighs its benefit. Therefore, Plaintiff has
employed categorical logging pursuant to Local Civil Rule
26.2(c). This categorical entry is regarding correspondence
re the currently ongoing criminal investigation of
Defendant and others.

Privilege
Type of Privilege Action

Page Count

Public Interest

approx. 57
documents

Doc
Type

153

Email and letter
communications

154

8/27/2014

Virginia Giuffre

Brad Edwards

Email chain discussing efforts to obtain assistance from FBI
AC Privilege and
agent in obtaining information to assist in providing legal advice. Work Product
Withheld

1

msg

155

8/27/2014

Virginia Giuffre

Brad Edwards

Email chain discussing efforts to obtain assistance from FBI
AC Privilege and
agent in obtaining information to assist in providing legal advice. Work Product
Withheld

1

msg

156

8/27/2014

Virginia Giuffre

Brad Edwards

Email chain discussing efforts to obtain assistance from FBI
AC Privilege and
agent in obtaining information to assist in providing legal advice. Work Product
Withheld

1

msg
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United States District Court
Southern District Of New York

--------------------------------------------------X

Plaintiff,
v.
GHISLAINE MAXWELL,
Defendant.

..........................................

VIRGINIA L. GIUFFRE,

15-cv-07433-RWS

--------------------------------------------------X

DEFENDANT GHISLAINE MAXWELL’S
THIRD SUPPLEMENTAL F.R.C.P. 26(A)(1)(A) DISCLOSURES
Pursuant to F.R.C.P. 26(a)(1)(A), Defendant Ghislaine Maxwell makes the following
disclosures:
I.

IDENTITIES OF INDIVIDUALS LIKELY TO HAVE DISCOVERABLE
INFORMATION RELEVANT TO DISPUTED FACTS ALLEGED WITH
PARTICULARITY IN THE PLEADINGS
1. Ghislaine Maxwell
c/o Laura A. Menninger, Esq.
Haddon, Morgan & Foreman, P.C.
150 E. 10th Ave.
Denver, CO 80203
303-831-7364
LMenninger@HMFLaw.com
Ms. Maxwell is the Defendant and may have knowledge concerning matters at
issue, including the events of 1999-2002 and the publication of statements in the
press in 2011-2015.
2. Virginia Lee Roberts Giuffre
c/o Sigrid S. McCawley, Esq.
Boies, Schiller & Flexner LLP
401 East Las Olas Boulevard, Suite 1200

Case 1:15-cv-07433-LAP Document 1090-38 Filed 07/30/20 Page 3 of 19
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has knowledge concerning matters at issue in the Complaint,
including her own whereabouts and activities during the period 2000-2002.
8. David Boies
Boies, Schiller, Flexner LLP
575 Lexington Ave.
New York, NY 10022
(212) 446-2300
Mr. Boies has knowledge concerning matters at issue in the Complaint and in
Plaintiff’s pleadings and sworn statements in other litigations, including in
particular her publicly filed allegations concerning Defendant and

9. Laura Boothe
The Mar-a-Lago Club, LC.
1100 South Ocean Boulevard,
Palm Beach, FL 33480
Ms. Boothe has knowledge concerning matters at issue, including the date that
began working at the Mar-a-Lago Club, and the human resources
department at Mar-A-Lago.
10. Evelyn Boulet
Address unknown at this time
Telephone number unknown at this time
Ms. Boulet may have knowledge concerning Plaintiff’s false claims against
Defendant.
11.
Address unknown at this time
Telephone number unknown at this time
has knowledge concerning Plaintiff during the relevant time period
including claims for damages, motive and bias.
12.
Address unknown at this time
has knowledge concerning Plaintiff’s credibility, including false
claims of sexual assault.
13.
Address unknown at this time
Telephone number unknown at this time

3
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may have knowledge concerning Plaintiff’s false claims against
Defendant and others.
50.
Address unknown at this time
Telephone number unknown at this time
may have knowledge concerning Plaintiff’s false claims against
Defendant.
51. David Mullen
Address unknown at this time
Telephone number unknown at this time
Mr. Mullen may have knowledge concerning Plaintiff’s false claims against
Defendant.
52. Joe Pagano
Address unknown at this time
Telephone number unknown at this time
Mr. Pagano may have knowledge concerning Plaintiff’s false claims against
Defendant.
53. Mary Paluga
Address unknown at this time
Telephone number unknown at this time
Ms. Paluga may have knowledge concerning Plaintiff’s false claims against
Defendant.
54. J. Stanley Pottinger
49 Twin Lakes Rd.
South Salem, NY 10590
914-763-8333
Mr. Pottinger may have knowledge concerning matters at issue, including
Plaintiff’s attempts to sell her story to the media and her contacts with the media.
55. Joseph Recarey
2753 Misty Oaks Circle
Royal Palm Beach, FL 33441
Telephone number unknown at this time
Mr. Recarey may have knowledge concerning Plaintiff’s false claims against
Defendant.

10
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Mr. Schoettle may have knowledge concerning Plaintiff’s false claims against
Defendant.
63.
Address unknown at this time
Telephone number unknown at this time
may have knowledge concerning Plaintiff’s false claims against
Defendant.
64. Mark Tafoya
Address unknown at this time
Telephone number unknown at this time
Mr. Tafoya may have knowledge concerning Plaintiff’s false claims against
Defendant.
65. Brent Tindall
Address unknown at this time
Telephone number unknown at this time
66.
Address unknown at this time
has knowledge concerning Plaintiff’s credibility, including false
claims of sexual assault.
67. Ed Tuttle
Address unknown at this time
Telephone number unknown at this time
Mr. Tuttle may have knowledge concerning Plaintiff’s false claims against
Defendant.
68. Emma Vaghan
Address unknown at this time
Telephone number unknown at this time
Ms. Vaghan may have knowledge concerning Plaintiff’s false claims against
Defendant.
69. Kimberly Vaughan-Edwards
Address unknown at this time
Telephone number unknown at this time
Believed to be in the UK

12
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Telephone number unknown at this time
may have knowledge concerning matters at issue, including Plaintiff’s
activities during 1996 – 2002.
77.
Address unknown at this time
Telephone number unknown at this time
has knowledge concerning Plaintiff’s false statements to the press, in
court pleadings, and in sworn testimony as well as the events of 1999-2002.
78. Witnessed identified by Plaintiff in any of the various versions of her Rule 26
disclosures.
79. Witnesses whose identities and contact information can be identified in law
enforcement reports disclosed herein.
80. Any other witness learned through the discovery process.
Defendant Ghislaine Maxwell reserves her right to supplement these disclosures as
additional witnesses are learned through the discovery process, or endorsed by
Plaintiff.
II.

DOCUMENTS, DATA, COMPILATIONS AND TANGIBLE THINGS IN
POSSESSION, CUSTODY OR CONTROL OF DEFENDANT THAT MAY
BE USED TO SUPPORT DEFENDANT’S CLAIM OR DEFENSES
1. Documents received from any other party through disclosures and/or in
discovery, including any deposition exhibits, will not be identified or
produced, though they technically may fall within this category “II”, and
Defendant reserves the right to utilize such documents at any hearing or trial
on this matter.
2. News articles from the internet:
a. “Sordid friends and why he isn't fit for the job: Duke of York risks
losing ambassador role,” Daily Mail Online (Feb. 28, 2011).
b. “Prince Andrew and the 17-year-old girl his sex offender friend flew
to Britain to meet him,” Daily Mail Online (corrected Mar. 2, 2011).
c. “Unsavoury association: How Robert Maxwell's daughter 'procured
young girls' for Prince Andrew's billionaire friend,” Daily Mail Online
(Mar. 5, 2011).
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d. “Virginia Roberts' account of the explosive Prince Andrew 'sex slave'
drama,” Daily Mail Online (Jan. 3, 2015).
e. “Court papers put daughter of Robert Maxwell at centre of ‘sex slave’
scandal,” The Guardian (Jan. 4, 2015).
f. “Prince Andrew denies sexual abuse allegations in unprecedented
Buckingham Palace statement: The Duke of York denies having
relations with alleged ‘sex slave,’” The Independent (Jan. 4, 2015).
g. “Prince Andrew story runs and runs - but editors should beware,” The
Guardian (Jan. 5, 2015).
h. “US lawyer sues in Prince Andrew sex claims case,” Time (Jan 6,
2015).
i. “Harvard professor Alan Dershowitz denies charges of sex with
underage girl,” Boston Globe (Jan. 22, 2015).
j.

“Virginia Roberts’s Aunt Reveals Jeffrey Epstein Girl Says I Am In
Fear for My Life,” Daily Mail Online, (Jan. 10, 2015).

k. “EXCLUSIVE: Alleged ‘sex slave’ of Jeffrey Epstein, Prince Andrew
accused two men of rape in 1998, but was found not credible,” NY
Daily News (Feb. 23, 2015).
l. “Jeffrey Epstein accuser was not a sex slave, but a money-hungry sex
kitten, her former friends say,” NY Daily News (Mar. 1, 2015).
m. “Twat Claims She Was Underage Sex Slave Bedding Prince Andrew,”
http://www.mgtowhq.com/viewtopic.php?f=2&t=6676 (Jan. 5, 2015).
n. “Exclusive: Prince Andrew at Heidi Klum’s ‘Hookers and Pimps’
party with the New York socialite accused of procuring underage girls
for his billionaire pedophile friend” Daily Mail Online (May 10,
2016).
3. Email from
to various news organizations, Subject: “Ghislaine
Maxwell,” (Jan. 2, 2015).
4. “Lawyers Acknowledge Mistake In Filing Sexual Misconduct Charges
Against Professor Dershowitz,” Joint Statement of Brad Edwards, Paul
Cassell and Alan Dershowitz (Apr. 8, 2016).
5. Edwards and Cassell v. Dershowitz, In the Circuit Court of the Seventeenth
Judicial District In and For Broward County Florida to include:

15
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a. Deposition testimony of Paul G. Cassell, dated October 16, 2015 and
October 17, 2015.
6. Jane Doe #1 and #2 v. United States, U.S. District Court for the Southern
District of Florida, 08-cv-80736-KAM pleadings to include:
a. Motion for Limited Appearance, Consent to Designation and Request
to Electronically Receive Notices of Electronic Filing (July 28, 2008)
(Doc. # 16)
b. Notice of Change of Address and Firm Affiliation (Apr. 9, 2009) (Doc.
# 37)
c. Order Denying Petitioners’ Motion to Join Under Rule 21 and Motion
to Amend Under Rule 15 (Apr. 7, 2015) (Doc. #324)
d. Order Scheduling Settlement Conference Before the Magistrate Judge,
U.S. District Court (Mar. 31, 2016) (Doc. #378)
7. Epstein v. Scott Rothstein and Bradley J. Edwards, In the Circuit Court of the
Fifteenth Judicial Circuit in and for Palm Beach County, Florida, 09-ca040800, pleadings to include:
a. Complaint (Dec. 7, 2009).
8. Law enforcement records obtained from the Palm Beach County (Florida)
Sheriff’s Office, the Royal Palm Beach (Florida) Police Department, the
County Court in and for Palm Beach County (Florida), the Greenacres
(Florida) Department of Public Safety, and the Fremont County (Colorado)
Sheriff’s Office.
9. Employment records obtained from ET Employment Training and Recruiting
Australia.
10. Education records obtained from Royal Palm Beach Community High School
and Forest Hills High School.
11. Documents received from Palm Beach County Library System.
12. Documents received from any other party through disclosures and/or in
discovery, including any deposition exhibits, will not be identified or
produced, though they technically may fall within this category “II”, and
Defendant reserves the right to utilize such documents at any hearing or trial
on this matter.
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Defendant reserves the right to identify additional documents, data, compilations
and tangible things as discovery continues and to supplement this list accordingly.

III.

DESCRIPTION OF CATEGORIES OF DAMAGES SOUGHT AND
COMPUTATION OF ECONOMIC DAMAGES CLAIMED BY THE
DISCLOSING PARTY
Not applicable at this time Ms. Maxwell reserves her right to supplement these
disclosures as necessary.

IV.

INSURANCE AGREEMENT UNDER WHICH ANY PERSON CARRYING
ON AN INSURANCE BUSINESS MAY BE LIABLE TO SATISFY A PART
OR ALL OF A JUDGMENT
Ms. Maxwell’s AIG Homeowners and Excess Liability insurance policies.
Coverage has been denied by AIG, as their letter of April 18, 2016 to Ms.
Maxwell, copied to Ms. McCawley, attests.

Dated: June 17, 2016.
Respectfully submitted,

s/ Laura A. Menninger
Laura A. Menninger
Jeffrey S. Pagliuca
HADDON, MORGAN AND FOREMAN, P.C.
150 East 10th Avenue
Denver, CO 80203
Phone: 303.831.7364
Fax:
303.832.2628
lmenninger@hmflaw.com
jpagliuca@hmflaw.com
Attorneys for Ghislaine Maxwell
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CERTIFICATE OF SERVICE
I certify that on June 17, 2016, I electronically served this DEFENDANT GHISLAINE
MAXWELL’S THIRD SUPPLEMENTAL F.R.C.P. 26(A)(1) DISCLOSURES via e-mail on the
following:
Sigrid S. McCawley
Meredith Schultz
BOIES, SCHILLER & FLEXNER, LLP
401 East Las Olas Boulevard, Ste. 1200
Ft. Lauderdale, FL 33301
smccawley@bsfllp.com
mschultz@bsfllp.com
Bradley J. Edwards
FARMER, JAFFE, WEISSING, EDWARDS,
FISTOS & LEHRMAN, P.L.
425 North Andrews Ave., Ste. 2
Ft. Lauderdale, FL 33301
brad@pathtojustice.com

Paul G. Cassell
383 S. University Street
Salt Lake City, UT 84112
cassellp@law.utah.edu

J. Stanley Pottinger
49 Twin Lakes Rd.
South Salem, NY 10590
StanPottinger@aol.com

s/
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United States District Court
Southern District of New York
Virginia L. Giuffre,
Plaintiff,

Case No.: 15-cv-07433-RWS

v.
Ghislaine Maxwell,
Defendant.
______________________________/
DECLARATION OF SIGRID S. MCCAWLEY REPLY IN SUPPORT OF MOTION TO
EXTEND THE DEADLINE TO COMPLETE DEPOSITIONS AND OPPOSITION TO
MOTION FOR SANCTIONS FOR VIOLATION OF RULE 45
I, Sigrid S. McCawley, declare that the below is true and correct to the best of my
knowledge as follows:
1.

I am a Partner with the law firm of Boies, Schiller & Flexner LLP and duly

licensed to practice in Florida and before this Court pursuant to this Court’s Order granting my
Application to Appear Pro Hac Vice.
2.

I respectfully submit this Declaration in response to Defendant’s Opposition to

Motion to Extend Deadline to Complete Depositions and Motion for Sanctions for Violation of
Rule 45.
3.

Attached hereto as Exhibit 1, is a true and correct copy of Sigrid McCawley’s

March 7, 2016 Correspondence to Martin G. Weinberg, Esquire.
4.

Attached hereto as Exhibit 2, is a true and correct copy of Sigrid McCawley’s May
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25, 2016 Correspondence to Martin G. Weinberg.
5.

Attached hereto as Exhibit 3, is a true and correct copy of Sigrid McCawley’s May

23, 2016 Correspondence to Martin G. Weinberg.
6.

Attached hereto as Exhibit 4, is a true and correct copy of Sigrid McCawley’s May

17, 2016 Correspondence to Opposing Counsel.
7.

Attached hereto as Exhibit 5, is a true and correct copy of Gregory Poe’s June 16,

2016 correspondence to Bradley Edwards.
8.

Attached hereto Exhibit 6, is a true and correct copy of Sigrid McCawley’s March

31, 2016 Correspondence to Bruce Reinhart.
9.

Attached hereto Exhibit 7, is a true and correct copy of Douglas G. Mercer’s

Affidavit of Service dated May 24, 2016.
10.

Attached hereto as Exhibit 8, is a true and correct copy of Jack Goldberg’s May

23, 2016 Correspondence to Sigrid McCawley.
11.

Attached hereto Exhibit 9, is a true and correct copy of Sigrid McCawley’s June

21, 2016 Correspondence to Bruce Reinhart.
12.

Attached hereto Exhibit 10, is a true and correct copy of Plaintiff’s Notice of

Taking Videotaped Deposition of Jean Luc Brunel.
13.

Attached hereto Composite Exhibit 11, is a true and correct copy of Brad Edwards

June 14, 2016 Correspondence to Ross Gow.
14.

Attached hereto Exhibit 12, is a true and correct copy of transcript of May24, 2016

Phone Conference with Plaintiff’s Attorney, Defendant’s Attorney and Judge Robert Sweet.
15.

Attached hereto Exhibit 13, is a true and correct copy of Defendant’s Rule 26
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Disclosures.
16.

Attached hereto Composite Exhibit 14, is a true and correct copy of Meredith

Schultz Correspondence to Opposing Counsel.
17.

Attached hereto Exhibit 15, is a true and correct copy of Meredith Schultz

Correspondence to Opposing Counsel.
18.

Attached hereto Exhibit 16, is a true and correct copy of Meredith Schultz June

13, 2016 Correspondence to Defendant’s Counsel.

I declare under penalty of perjury that the foregoing is true and correct.
/s/ Sigrid McCawley
Sigrid McCawley
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Dated: June 22, 2016
Respectfully Submitted,
BOIES, SCHILLER & FLEXNER LLP
By: /s/ Sigrid McCawley
Sigrid McCawley (Pro Hac Vice)
Meredith Schultz (Pro Hac Vice)
Boies, Schiller & Flexner LLP
401 E. Las Olas Blvd., Suite 1200
Ft. Lauderdale, FL 33301
Tel: (954) 356-0011
Email: smccawley@bsfllp.com

David Boies
Boies, Schiller & Flexner LLP
333 Main Street
Armonk, NY 10504

Paul G. Cassell (Pro Hac Vice)
Ronald N. Boyce Presidential Professor of
Criminal Law
S.J. Quinney College of Law at the
University of Utah
383 S. University St.
Salt Lake City, UT 84112-0730
(801) 585-5202 (phone)
(801) 585-2750 (fax)
Email: cassellp@law.utah.edu

Bradley Edwards (Pro Hac Vice)
Farmer, Jaffe, Weissing, Edwards,
Fistos & Lehrman, P.L.
425 North Andrews Avenue, Suite 2
Fort Lauderdale, Florida 33301
Tel: (954) 524-2820
Fax: (954) 524-2822
Email: brad@pathtojustice.com
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on June 22, 2016, I electronically filed the foregoing
document with the Clerk of Court by using the CM/ECF system. I also certify that the foregoing
document is being served to all parties of record via transmission of the Electronic Court Filing
System generated by CM/ECF.

Laura A. Menninger, Esq.
Jeffrey Paliuca, Esq.
HADDON, MORGAN & FOREMAN, P.C.
150 East 10th Avenue
Denver, Colorado 80203
Tel: (303) 831-7364
Fax: (303) 832-2628
Email: lmenninger@hmflaw.com
/s/ Sigrid S. McCawley
Sigrid S. McCawley, Esq.
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United States District Court
Southern District of New York
Virginia L. Giuffre,
Plaintiff,

Case No.: 15-cv-07433-RWS

v.
Ghislaine Maxwell,
Defendant.
____________________________/
DECLARATION OF SIGRID S. McCAWLEY IN PLAINTIFF’S OPPOSITION TO
DEFENDANT’S MOTION TO REOPEN DEPOSITION OF PLAINTIFF
I, Sigrid S. McCawley, declare that the below is true and correct to the best of my
knowledge as follows:
1.

I am a partner with the law firm of Boies, Schiller & Flexner LLP and duly

licensed to practice in Florida and before this Court pursuant to this Court’s September 29, 2015
Order granting my Application to Appear Pro Hac Vice.
2.

I respectfully submit this Declaration in Opposition of Defendant’s Motion to

Reopen Deposition of Plaintiff.
3.

Attached hereto as Sealed Exhibit 1 is a true and correct copy of Judith Lightfoot

Redacted Medical Records (Giuffre005431-005438).
4.

Attached hereto as Sealed Exhibit 2 is a true and correct copy of Judith

Lightfoot’s June 27, 2016 Correspondence (GIUFFRE006636).

I declare under penalty of perjury that the foregoing is true and correct.
/s/ Sigrid S. McCawley
Sigrid S. McCawley, Esq.
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Dated: June 28, 2016.
Respectfully Submitted,
BOIES, SCHILLER & FLEXNER LLP
By: /s/ Sigrid McCawley
Sigrid McCawley (Pro Hac Vice)
Meredith Schultz (Pro Hac Vice)
Boies Schiller & Flexner LLP
401 E. Las Olas Blvd., Suite 1200
Ft. Lauderdale, FL 33301
(954) 356-0011
David Boies
Boies Schiller & Flexner LLP
333 Main Street
Armonk, NY 10504
Bradley J. Edwards (Pro Hac Vice)
FARMER, JAFFE, WEISSING,
EDWARDS, FISTOS & LEHRMAN, P.L.
425 North Andrews Avenue, Suite 2
Fort Lauderdale, Florida 33301
(954) 524-2820
Paul G. Cassell (Pro Hac Vice)
S.J. Quinney College of Law
University of Utah
383 University St.
Salt Lake City, UT 84112
(801) 585-5202 1

1

This daytime business address is provided for identification and correspondence purposes only and is
not intended to imply institutional endorsement by the University of Utah for this private representation.
2
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 28th day of June, 2016, I electronically filed the
foregoing document with the Clerk of Court by using the CM/ECF system. I also certify that the
foregoing document is being served to all parties of record via transmission of the Electronic
Court Filing System generated by CM/ECF.
Laura A. Menninger, Esq.
Jeffrey Pagliuca, Esq.
HADDON, MORGAN & FOREMAN, P.C.
150 East 10th Avenue
Denver, Colorado 80203
Tel: (303) 831-7364
Fax: (303) 832-2628
Email: lmenninger@hmflaw.com
jpagliuca@hmflaw.com

/s/ Sigrid S. McCawley
Sigrid S. McCawley
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(File Under Seal)
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

--------------------------------------------------X

Plaintiff,
v.
GHISLAINE MAXWELL,
Defendant.

.............................................

VIRGINIA L. GIUFFRE,

15-cv-07433-RWS

--------------------------------------------------X

REPLY IN SUPPORT OF MOTION TO REOPEN DEPOSITION OF PLAINTIFF
VIRGINIA GIUFFRE

Laura A. Menninger
Jeffrey S. Pagliuca
HADDON, MORGAN, AND FOREMAN, P.C.
East 10th Avenue
Denver, CO 80203
303.831.7364
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Defendant Ghislaine Maxwell submits this Reply to Plaintiff’s Opposition (“Response”)
to Motion to Reopen Deposition of Plaintiff (“Motion”), and as grounds therefore states as
follows:
INTRODUCTION1
Plaintiff concedes the reopening of her deposition based on (a) the late production of
records concerning Plaintiff’s medical and mental health treatment, (b) her unjustifiable refusal
to answer questions related to statements the media “got wrong,” (c) material edits to her
deposition testimony through her errata sheet. Plaintiff did not address her newly disclosed
employment records and thus it should be deemed admitted. Apparently, she still contests
questions regarding other items not disclosed until after her deposition, including (a) iCloud and
Hotmail emails, (b) school records from Forest Hills High School, Wellington High School and
Survivors Charter school, and (c) witnesses newly identified in her Third and Fourth Revised
Rule 26 disclosures. There is no legally principled reason to exclude these topics during
Plaintiff’s reopened deposition and Ms. Maxwell should be permitted to examine Plaintiff based
on this information produced after her deposition although requested before.
The other limitations proposed by Plaintiff are not appropriate. Due to the quantity of
documents and the number of topics, two hours will be insufficient to appropriately inquire.
Moreover, Plaintiff’s deposition should be in person; she chose to move to Australia from
Colorado during the pendency of this case and has been in the US for weeks attending witness
depositions and other litigation matters by her own choosing. Deposition by videoconference
will be extremely cumbersome to accomplish given the hundreds of pages of documents to be

1

Defendant conferred with counsel for Plaintiff regarding this Motion prior to its filing. By email of May 8, 2016,
Mr. Pagliuca requested conferral regarding Plaintiff’s refusal to answer questions at her deposition. That conferral
was held on May 9 and May 10. Mr. Edwards offered, for example, to consider whether a verified representation by
Plaintiff all of the statements that the media “got wrong” would suffice instead of a re-opened deposition.

1
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Plaintiff since the beginning of this case. Plaintiff concededly did not search that account for
responsive documents but has represented to this Court that she will sign the release provided by
Microsoft, obtain the records and search the account. Thus, any responsive emails from that
account likewise will not have been available at the time of Plaintiff’s deposition.
Plaintiff does not argue the responsive emails are not relevant, nor can she. Thus, Ms.
Maxwell should be entitled to reopen Plaintiff’s deposition to inquire regarding those emails as
well as any that are produced from the Hotmail account.
C.

Plaintiff failed to address issue of her employment records

In her Response, Plaintiff did not address Ms. Maxwell’s request to reopen Plaintiff’s
deposition regarding late-disclosed employment records. Accordingly, the issue should be
deemed admitted and inquiry into Plaintiff’s employment based on the new records permitted.
D.

Newly obtained education records and other witness testimony contradict
Plaintiff’s deposition

Plaintiff testified at her deposition that she began working at Mar-a-Lago during a break
from her GED classes, that she believed it was a summer job, and that while she cannot pinpoint
the exact date, it was to the best of her recollection in or about June 2000 when she was still 16
years old. Menninger Decl., Ex. D at 57. This Court ordered Plaintiff to produce her education
records and, mere days before her deposition, Plaintiff signed releases for some of the
institutions she attended in Florida. Defendant obtained records pursuant to those releases after
the deposition (despite having sought them by discovery request in February). The transcripts
from Royal Palm Beach and Forest Hills High School directly contradict Plaintiff’s story. In
fact, they are highly relevant because they show that Plaintiff was in school during the summer
of 2000, finishing on August 15, 2000, when she was 17 years old. Appropriate areas of inquiry
at a reopened deposition of Plaintiff would be matching her story up to the records and
5

Case 1:15-cv-07433-LAP Document 1090-46 Filed 07/30/20 Page 8 of 14

Case 1:15-cv-07433-LAP Document 1090-46 Filed 07/30/20 Page 9 of 14

are almost entirely ones that were taken off Plaintiff’s list. Presumably, they have information
relevant to this case and Ms. Maxwell is entitled to question Plaintiff on these disclosures to
determine what, if any, relevant information these newly disclosed witnesses might have.
II.

PLAINTIFF’S COUNSEL INSTRUCTED PLAINTIFF NOT TO ANSWER
RELEVANT, NON-PRIVILEGED QUESTIONS IN HER FIRST DEPOSITION
Plaintiff’s counsel glosses over their instruction to Plaintiff not to answer questions at her

deposition regarding non-privileged issues.
During her deposition, the following exchange occurred:
Q: You did not read the articles published by Sharon Churcher about your stories
to Sharon Churcher?
A: I have read some articles about what Sharon Churcher wrote. And a lot of the stuff
that she writes she takes things from my own mouth and changes them into her own
words as journalists do. And I never came back to her and told her to correct anything.
What was done was done. There was nothing else I can do.
Q: So even if she printed something that were untrue you didn't ask her to correct
it, correct?
A: There was things that she printed that really pissed me off, but there was nothing I
could do about it. It's already out there.
Q: She printed things that were untrue, correct?
A: I wouldn't say that they were untrue. I would just say that she printed them as
journalists take your words and turn them into something else.
Q: She got it wrong?
A: In some ways, yes.
Q: Did she print things in her articles that you did not say to her?
MR. EDWARDS: I object and ask that the witness be given the opportunity to see the
document so that she can review it and answer that question accurately. Otherwise she's
unable to answer the question. I'm not going to allow her to answer.
Q: Did Sharon Churcher print things that you did not say?
MR. EDWARDS: I'm going to instruct my client not to answer unless you give her what
it is that you're talking about that was printed. And she will tell you the answer, the
accurate answer to your question. Just without the document to refresh her recollection
and see it, she's not going to answer the question.
Q: Did Sharon Churcher print things that you did not say?
MR. EDWARDS: Same objection. Same instruction not to answer.
7
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Q: Did Sharon Churcher print things that you felt were inaccurate?
MR. EDWARDS: Same objection. Same instruction. If she sees the document, she's
going to answer every one of these questions.
Q: Did any other reporter print statements that you believe are inaccurate?
MR. EDWARDS: Same objection. Same instruction.
Q: Did any reporter print statements about Ghislaine Maxwell that were
inaccurate?
MR. EDWARDS: Same objection. Same instruction.
Menninger Decl., Ex. D at 220-23.
At no time did Plaintiff say she “could not remember” what Churcher “got wrong.” Mr.
Edwards refused to allow her to answer the question unless her recollection was “refreshed,”
even though she never said she lacked a recollection. This is a patently improper instruction not
to answer, as well as improper suggestion to his client that she needed to have a “refreshed”
memory by looking at articles from Ms. Churcher. The instruction not to answer was improper
and Plaintiff should be required to answer all questions regarding inaccuracies in the media
reports of this case. Indeed, it is hard to conceive of an area more directly relevant to this singlecount defamation case in which Ms. Maxwell has said that Plaintiff’s statements to the press
were lies, and now even Plaintiff is saying that the press “got it wrong”.
Plaintiff’s counsel similarly would not allow Plaintiff to answer questions regarding her
communications with law enforcement, specifically regarding Ms. Maxwell. Ms. Maxwell
respectfully disagrees that this area should be off limits. Efforts by a Plaintiff to have another
party charged with a crime, including any statement made during the course of those efforts, are
clearly relevant, reflect bias and motive, and may be used for impeachment. There is no
privilege which attaches to a civil litigant’s prior statements to law enforcement and to the extent

8
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All of these are properly the subject of additional inquiry at a deposition and to address
them will require more than two hours. While Ms. Maxwell does not believe that seven hours
will be necessary, she did not use all of the first seven hours based on Plaintiff’s refusal to
answer relevant non-privileged questions and believes that she will be able to finish her
examination on these topics within a reasonable period of time, most likely between 4-5 hours.
Further, such deposition should be done live and in person, not via videotape from
Australia. Video conference depositions are exceedingly difficult and cumbersome when
handling the number of records at issue here – medical records, school records, employment
records and emails, as well as press statements, errata sheets and the like. Counsel will not have
the ability to hand over documents to the witness as needed.
Plaintiff argues that her childcare needs require her to be in Australia. Notably, Plaintiff
has spent several weeks in the U.S. attending in person the depositions of her former fiancé and
boyfriend in Florida (and calling them in advance of their testimony) and, upon information and
belief, attending to other litigation and personal matters. Plaintiff lived in Colorado at the time
she filed this litigation and made a decision to return to Australia after doing so. She and her
counsel failed to disclose relevant doctors and medical records, emails, employment and school
records in advance of her deposition, and she was instructed not to answer relevant, nonprivileged questions. She chose to change her deposition testimony after the fact.
WHEREFORE, Ms. Maxwell respectfully requests a reopened deposition of Plaintiff to
include the topics of:
1. Any documents disclosed after May 3 regarding:
a. Plaintiff’s medical and mental care
b. Plaintiff’s employment
c. Plaintiff’s education
d. Plaintiff’s emails from her iCloud and Hotmail accounts

10
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2. Any question she was instructed not to answer regarding:
a. Inaccurate statements attributed to her in the press;
b. Her communications with law enforcement about Ms. Maxwell;
3. Any changes to her deposition testimony as reflected on her errata sheet.
Ms. Maxwell asks the Court to deny Plaintiff’s request that the reopened deposition be
limited to two hours or occur via remote means. Finally, Ms. Maxwell requests costs incurred in
bringing this Motion based on counsel’s improper instructions not to answer relevant and nonprivileged questions.
Dated: July 8, 2016

Respectfully submitted,

/s/ Laura A. Menninger
Laura A. Menninger (LM-1374)
Jeffrey S. Pagliuca (pro hac vice)
HADDON, MORGAN AND FOREMAN, P.C.
150 East 10th Avenue
Denver, CO 80203
Phone: 303.831.7364
Fax:
303.832.2628
lmenninger@hmflaw.com
Attorneys for Ghislaine Maxwell
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CERTIFICATE OF SERVICE
I certify that on July 8, 2016, I electronically served this REPLY IN SUPPORT OF
DEFENDANT’S MOTION TO REOPEN DEPOSITION OF PLAINTIFF VIRGINIA GIUFFRE
via ECF on the following:
Sigrid S. McCawley
Meredith Schultz
BOIES, SCHILLER & FLEXNER, LLP
401 East Las Olas Boulevard, Ste. 1200
Ft. Lauderdale, FL 33301
smccawley@bsfllp.com
mschultz@bsfllp.com
Bradley J. Edwards
FARMER, JAFFE, WEISSING, EDWARDS,
FISTOS & LEHRMAN, P.L.
425 North Andrews Ave., Ste. 2
Ft. Lauderdale, FL 33301
brad@pathtojustice.com

Paul G. Cassell
383 S. University Street
Salt Lake City, UT 84112
cassellp@law.utah.edu

J. Stanley Pottinger
49 Twin Lakes Rd.
South Salem, NY 10590
StanPottinger@aol.com

/s/ Nicole Simmons
Nicole Simmons
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Dated: July 8, 2016

By: /s/ Laura A. Menninger
Laura A. Menninger

CERTIFICATE OF SERVICE
I certify that on July 8, 2016, I electronically served this Declaration Of Laura A.
Menninger In Support Of Reply to Plaintiff’s Opposition to Defendant’s Motion To Reopen
Plaintiff’s Deposition via ECF on the following:

Sigrid S. McCawley
Meredith Schultz
BOIES, SCHILLER & FLEXNER, LLP
401 East Las Olas Boulevard, Ste. 1200
Ft. Lauderdale, FL 33301
smccawley@bsfllp.com
mschultz@bsfllp.com
Bradley J. Edwards
FARMER, JAFFE, WEISSING, EDWARDS,
FISTOS & LEHRMAN, P.L.
425 North Andrews Ave., Ste. 2
Ft. Lauderdale, FL 33301
brad@pathtojustice.com

Paul G. Cassell
383 S. University Street
Salt Lake City, UT 84112
cassellp@law.utah.edu

J. Stanley Pottinger
49 Twin Lakes Rd.
South Salem, NY 10590
StanPottinger@aol.com

/s/ Nicole Simmons
Nicole Simmons

2

